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FOREWORD

This document comprises proceedings in the original languages of a Roumdi&®éusals to
Dealheld bythe Competition Committee i@ctober2007.

It is published under the responsibility of the Secretary General of the OECD to bring
information on this topic to the attention of a wider audience.

This compilation is one of a series of publications extilCompetition Policy Roundtables"”.

PREFACE

Ce document rassemble la documentation dans la langue d'origine dans laquelle elle a été
soumise, relative a une table ronde lseurefus de ventgqui s'est tenue enctobre2007 dans le cadre du
Comité de la concurrence

Il est publié sous la responsabilité du Secrétaire général de I'OCDE, afin de porter a la
connaissance d'un large public les éléments d'information qui ont été réunis a cettaenocca

Cette compilation fait partie de la série intitulée "Les tables rondes sur la politique de la
concurrence”.

Visit our Internet Site -- Consultez notre site Internet

http://www.oecd.org/competition
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EXECUTIVE SUMMARY

by the Secretariat

From the issues paper, the country submissions, andlislcession at the roundtable, the

following points emerge:

(D).

The term dArefusal to deal o (or irefusal t o ¢
refuses to sell to another firm, is wiéobrling t
is willing to sell only under conditions that are deemed unacceptable.

It is widely accepted that nestominant firms have a right to choose with whom they deal. Every

day, in the ordinary course of business, all firms must make decisions whethetamdeat with

another firmi whether the other firm is a downstream distributor or retailer, an upstream
supplier, or a jointventure partner. A firm might cease a trading relationship with another firm

for a variety of reasons, such as a failure of tleseé firm to provide complementary inplitee
advertising or sales effort, an increase in t
change. Nordominant firms are free to make these decisions without risk of wiglati
competition laws.

Comgetition concerns sometimes arise when a firm in a dominant position refuses to deal with
another firm and that refusal to deal ( ARTD«
detriment of endisers. A firm need not refuse to supply entirely to hawigrgortant impact on
competition. By supplying less than the full amount requested, by supplying irregularly or with

long delays, or by offering to supply only at a different or variable level of quality, a dominant

firm might significantly impair compdibn.

In some instances a firm might technically offer to deal, but only at such high prices or upon such
onerous terms and conditions, that a viable commercial relationship is impossible. Such
behaviour is referred to as a Aconstructive R

In other hstances, agreement to deal might be conditional on one party taking certain feasible

actions. This is referred to as a Aconditi on:
for enforcing other potentially anticompetitive practices suchasexcldser@ | i ng ( Al won
with you if you deal with my rivalsodo), tying
of my other productso), or resale price maint

p r od uCoandtionpl.RTDs tend to beasier for competition authorities to address because
there is often (but not always) an existing pattern of deélieigher with other firms or with the

same firm in the past. In such cases an appropriate remedy may be simply to prohibit the
condition.Japan reported one such case in whitchupstream distributoof glass pipes tried to
refuse the orders of downstreamdistributor which attempted to import glass pipes from
overseas. In this case the remdiyt the Japanese competition authority progesss to require

the dominant firmupstream distributorjo abandorthe refusal to supplin order to restoréhe

same terms and conditions that it offered to otbestomers, i.e.small medicine bottle
manufacturers/sellefs(During the hearing procede; the dominant firm voluntarily terminated

its attempt.)

In most jurisdictions such conditional refusals are dealt with respectigebxclusive dealing, tying etc.
Thisroundtable dichot further address those topics.
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(2). RTD cases sometimes raise policy issues that overlap with the field of traditional public utility
regulation, which makes analysing them more complicated.

All RTD cases have the potential tequire implicit or explicit consideration of the terms and
conditions at which the product or service in question must be provided. If a firm could avoid
liability by simply making an offer to deal, it would offer terms and conditions that the other firm
could never accept (a constructive RTD). Furthermore, in all constructive RTD cases, if the
courts or competition authorities are to impose a remedy, they must to some extent play the role
of a conventional regulator, mandating the provision of servispedtific terms and conditions.

Some courts and competition authorities feel uncomfortable taking on the regulatory role by
setting the terms and conditions at which one firm should deal with another. This reluctance
arises in part from the differences msiitutions themselves. Courts and competition authorities
are usually called on only to intervene ex post, on an ad hoc basis, when a dispute arises.
Conventional regulators, on the other hand, often have @wiog role, with formal powers of
monitoringand oversight of the costs, prices and terms and conditions of a regulated firm. In the
US, the Supreme Court has observed that courts are inferior to regulatory bodies for managing
mandatory transactions among firms.

In addition, some courts and compietit authorities have expressed concerns that explicit
regulation of the terms and conditions of supply of a dominant firm will reduce the incentives for
innovation and investment by firms in many sectdiar fear that (once dominant) the firm will

be forced to share the benefits of that investment or innovation with others at regulated terms and
conditions. At the same time, concerns have been expressed that mandated access will reduce the
incentives for potential entrants themselves to invest in their fawilities, choosing to instead

rely on the facilities of the incumbent. Put another way, the concern has been expressed that
mandating access at regulated terms and conditions may appear to-dmnpstitive in the
shortterm whereas it risks limitingompetition in the longerm.

There are counter arguments, however. The RTD itself limits investment and innovation in
complementary services which rely on access to the essential input provided by the dominant
firm. Where the i ncuwnbentc ufliarrmhdys fiduonmismsaan d ea bil s
that dominance was obtained through a govermmerated or governmeotvned monopoly, it

may be preferable to promote investment to develop complementary services rather than wait for
investmentinsubgtiut e services to break down or el i min

3). The reluctance of some courts and competition authorities to get involved in setting the terms and
conditions of trade is reflected in higher thresholds for finding that RTDgnakgolation of
competition law.

Although many potential RTDs are addressed through sectoral regulatory frameworks, RTDs also
occur in markets that are not subject to sespacific regulation. These cases usually fall under
the jurisdiction of the coustand/or the competition authority.

Some commentators have argued that RTDs shoubebselegal. Most competition authorities
and some economists, however, propose a less extreme pdsiti@t, in some cases, the
cautious and judicious application afmandated dealing requirement can materially improve
competition and overall welfare.

Some jurisdictions, however, such as the EU and the US, have been adopting higher thresholds
for RTD claims. Although the precise standards for evaluating RTDs diffahadse two

10
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jurisdictions, the basic trend in judicial attitudes toward RTDs is the same: the courts have
become less willing to find dominant firms liable. Today, it is quite difficult to win an abuse of
dominance case based on an RTD in either the BbeolS. Some other OECD countries treat
RTDs rather harshly by comparison.

In those cases where a competition authority has been required to set terms and conditions of
supply, one practice has been to set up a new entity or arbitrator with respongibility
reconciling competing claims. In thdicrosoftc a s e, for exampl e, a fMon
established to arbitrate competing requests. Switzerland reported a case in which the authority
mandated a firm in a dominant position to continue to supplyspfor the manufacture of

watches. The decision of the Swiss competition authority included the establishment of a new
entity charged with setting the prices and terms and conditions of supply.

(4). However, courts and competition authorities have bmere willing to attack RTDs when there
is an existing or historic pattern of dealing in the product or service in question.

Courts and agencies have more readily set the terms and conditions of trade between two firms in
cases where the dominant firm ither currently providing the product or service in question to
other firms, or it has done so in the past. One of the reasons for this tendency is that it is far easier
to enjoin the use of certain conditions or various bases for price discriminatiototisah an

overall price cap.

In these cases, the courts or competition authorities draw some comfort from the facts that (a) it is
technically and economically feasible to provide the product or service in question; (b) there is
less likely to be an obj&ge justification for the refusal to supply; and (c) the terms and
conditions at which the servide provided elsewhere provide a benchmark at witey could
mandate service by the dominant firm. Although these other prices are not a perfect benchmark
(since conditions may change or differ across markets), they are less likely to be imperfect than
setting a regulated access priteenovo

A potential sideeffect of applying greater scrutiny in cases where there is a history of dealing is
that dominantifms might react by not forming commercial relationships with external firms in
the first place. Instead, dominant firms might vertically integrate so as to internalise what would
have otherwise been arfength transactions.

(5). RTD cases tend to be limr when the dominant firm has no history of providing the product or
service in question to external firms. In these cases a number of pricing benchmarks have been
used to determine liability.

Such cases might arise where the dominant firm is vertiqatihgiated and deals only with its
own downstream or upstream business unit(s). The difficulty stems from (a) the need to
determine whether it is technically and economically feasible for the dominant firm to provide
the requested product or service at atld if so, (b) the need to determine (or identify a process
for determining) appropriate terms and conditions for mandated supply.

The requirement to provide service may result in the loss of economies of integrated operation or
other undesirable effecthat outweigh any potential benefits from enhanced competition and
innovation in related markets. In Chinese Taipei, for example, access to cok@r@lbgt of

steel manufacturing) was denied to a downstream firm when the competition authority could not
be satisfied that environmental concerns would be adequately addressed by that firm.

11
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(6).

Setting the terms and conditions at which access to a vertictlyrated firm should be
mandated is inevitably contentious. One approach is to rely primarily on measuref the
Acosto of producing the product or service.
the dominant firm to recover any contribution to its fixed or sunk costs, but measures of average
cost do not yield a unique measure of cost wherethee significant sunk costs that must be
amortized over time. Problems also arise where the dominant firm has made a substantial
investment in a climate of uncertainty and for which it requires an appropriate return to
compensate for the risks it facedlae time it made the investment.

One possible approach is to ask the question: At what price could the dominant firm sell its
product or service without any loss of economic profit? A refusal to sell at a higher price would

then involve a foregone econont prof it (a Aprofit sacrificeod)
then be held to be evidence of an -aatinpetitive refusal to deal. A related approach focuses on

the financi al viability of the dominalone firm
entity after imputing the price rivals must ¢
downstream subsidiary is not able to compete viably in the downstream market, this is usually
taken as prima facie evidence of an attempt by the domimantdiexclude rivals.

These tests have been criticised as only applying to the context where the rival firm uses the

domi nant fir mds i np u-userswhiclpis identicatite theasengce pravidedle t o
by the dominant firm to its own endséas. In cases where the rival firm produces a differentiated
product, the i mpact on the incumbentods sales
useful.

Anot her complicating factor is that the domin
from substantial economies of scale and scope not available to rival firms. In this case, even a
price which | eaves the dominant firmds downs:H

all possible competition from rivals. More generally, even ifdh@ mi nant f i r mbés pri
price squeeze test, the concern remains that the resulting margins left to the rival may be too
small to allow it to invest and compete vigorously. Most competition authorities take the view
that such objectives are betteft to more formal regulation.

In any given jurisdiction, a number of elements have to be satisfied before an RTD will be found
to constitute a violation of competition law. These may include:

1. The refusing firm must have a dominant position in s@maeluct or service. The precise
degree of dominance required varies from country to country. In some countries the required
degree of dominanceishigh hat i s, the refusing firm must
be an fAunavoi da lnbtleer countaed,iit is guffigeatrfor rivasrtodbe placed
at a significant disadvantage by the refusal to deal.

2. The refusing firm must not be willing to sell at terms and conditions which are deemed to be
Aappropriateo. The d&, ofcounse, ta keg issueoahd will agypfrono p r i a
case to case. Account may be taken of the patterns of trade of the refusing firm with other
firms or the complainant firm in the past.

3. The deni al of service at fAappr opialimpacterd t er n
competition in a related market, to the detriment of consumers. It is not sufficient that the
RTD eliminates a specific competitor. It must be the case that the refusal to deal eliminates
at least some competition (and in some jurisdictialls,competition) from the related
market, to the detriment of consumers.

12
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There must not be an objective commercial justification for the denial of service. Another
way to evaluate this element is to ask: Would the defendant refuse to deal even ifdale refu
did not reduce or eliminate competition?

It must be technically and economically feasible for the refusing firm to provide the
requested servicke that is, it must be possible to provide service without risk to safety, the
environment, or other processand operations of the firm. In addition the firm must be able
to provide the service without undue disruption, loss of economies of integration, or loss of
flexibility.

It must be possible to fashion a remedy which ensures that the relevant servisédisd)

on an ongoing basis, at appropriate terms and conditions. This remedy might consist of
prohibiting some form of discrimination or some condition on dealing. In other cases, the
remedy might include a pricing rule and/or some mechanism (such asb#ration
mechanism) for ensuring that the firms are able to reach agreement.

13
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SYNTHESE

du Secrétariat

Les points qui ressortent du document sur les questioraraireer, des notes soumises par les

pays et des débats de la table ronde sont les suivants :

(D).

On entend par «efus de vente une situation dans laquelle une entreprise oppose un refus de
vente 7 une autre entr epr ixxTasidérd comrbedeaptélevgsr ° t e
ou est préte a vendre uniquement a des conditions jugées inacceptables.

Il est généralement admis que les entreprises hon dominantes peuvent choisir les entreprises avec
lesquelles elles établissent des relations comalesci Quotidiennement, dans le cadre de leur
gestion courante, toutes les entreprises doivent décider de traiter ou non avec telle ou telle
entreprise, que cette entreprise soit un distributeur ou détaillant en aval, un fournisseur en amont,

ouun partensie dans | e cadre dbébune coentreprise. L
commerciale avec telle ou telle entreprise p
seconde entreprise " fournir un @apgepublidttosuppl ®
| 6augment ati on des c o %t s pour l e fournisseu
changement de | a part de | 6entreprise. Les er
d®ci sions sans risqueladiaerenca. ei ndre | a | ®gi sl a
Des probl mes de concurrence surviennent par |
oppose un refus de vente a telle ou telle entreprise et que ce refus a un impact important sur la
concurrence, au détriment des utilisateurs finalsl | nbest pas n®cessaire
un refus de vente int ®gr al pour gue | 61 mpa
approvisionnement inf®rieur " | 6ensemble des
retards ddmainkmeppr owi sune | imitation de | 6of

qualitt ou des niveaux de qualité variables, une entreprise dominante peut entraver
considérablement la concurrence.

Dans certains cas, il ar r i v edeqgonclure nremaehétmaie pr i s
uni quement ) des prix si ®l ev®s ou des condi
viable est impossible. On qualifie ce type de comportementéiisde vente implicite.

Dans dbéautres cas,e ivlenarer isvoei tquseo ulnmeé sc ontlraatc o
adopte certaines mesures réalisables. On appelle celeefus «le venteconditionneb». Le refus

de vente conditionnel peut servir dbéinstrume
anticonairrentielles comme la distribution exclusiveJg«ne traite pas avec vous si vous avez des
relations commerciales avec mes rivayxies ventes liées e ne traite pas avec vous sauf si

vous prenez un oulysieurs autres de mes prodts o u | 6rade prix imposés ide ne

traite pas avec vous si v@wendez mes produits au rabgisll est généralement plus facile pour

|l es autorit®s de |l a concurrence de ‘traiter |
souvent (mais pas toujours) unédno |l e de transacti on, soit avec
méme entreprise dans le passé. Dans ce cas, il est possible que la solution adéquate soit
simplement de prohiber la condition en question. Le Japon a cité une affaire dans laquelle un

15
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().

fabrican t de tubes en verre a tent® de refuser
doéi mporter des tubes en verre de | 6®tranger.
dominante(distributeur en amont) u 6 epprlowasionnece distributeu aux mémes anditions

que les autres distributeurs & savoir les fabricants et revendeurs de petits flacons
pharmaceutiqués{ Dur ant |l a proc®dur e, | 6entreprise dc
tentative).

Les affaires de refus de vente souhévgarfois des questions qui se recoupent avec le domaine
de la réglementation traditionnelle des services publics ce qui rend leur analyse plus complexe.

Toutes les affaires de refus de vente peuvent nécessiter de maniere implicite ou explicite de
prende en considération les conditions générales auxquelles le produit ou le service en question

doi t °tre fourni. Si | 6entreprise pouvait ®v
of fre, ell e proposerait de siseneserditjamaioansnesgr®n ®r ¢
dbaccepter (refus de vente implicite). Par 3
i mplicite, S i l' e tribunal ou | dautorit® de |
ddbune <cert ai nererfoaganisme de titelle dasgiqoeret imposer que la prestation
du service en question soit assurée a des conditions générales spécifiques.

Certains tribunaux et certaines autorités de la concurrence sont peu enclins a assumer une
fonction de réglementato n , sbagi ssant de fixer l es condi
entreprise a une autre entreprise. Cette réticence provient en partie de particularités liées aux
institutions & proprement parler. Les tribunaux et les autorités de la concurrence ne sont
habituell ement appel ®s ~ intervenir quobda Ppos:
revanche, les organismes de tutelle traditionnels assument souvent une fonction permanente,
étant dotés de pouvoirs formels de surveillance et de contrét®diss des prix et des conditions
générales de vente des entreprises réglementées. AwUBLst$a Cour supréme a fait observer

que les tribunaux étaient moins bien placés que les organismes chargés de la réglementation pour
gérer les transactions ofpitoires entre entreprises.

Par aill eurs, certains tri bunaux et certain
r ®gl ementati on explicite des conditions g®n®
incitations a innover et investir des efrises dans beaucoup de sectéudse cr ai nt e qu
entreprise (une fois en position dominante)

d®coul ant débun investissement ou dOéune innov
temps, certaine x pri ment | eurs inqui ® udes sur |l e fait
d6®ventuel s entrants ° investir dans | eurs pr
des installations de | 0op®r atag nrt Miudti arpiocsLee .

des conditions réglementées puisse semblec@nourrentiel a court terme alors que cela risque
de limiter la concurrence a long terme.

Toutefois, il existe des arguments contradictoires. Le refus de vente a propremenirpiagler |

| 6i nvesti ssement et l 6i nnovation dans des p
tributaires de I 6acc s au moyen de productia
Lorsque | a position domi nan tieeemehe«nditaguaple®etat e ur
plus sp®cial ement si cette position dominante
est sans doute pr ®f ®rable de promouvoir [ 6i n

Dans la plupart @s juridictions, deels refus conditionnels sont tréét comme des ventes exclusives, des
ventes liées,etcCet t e table ronde nbéa pas trait® de ces suj
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service supplémentaires au liee d br i ser ou doé®l i miner l a posi
historique.

La réticence de certains tribunaux et de certaines autorités de la concurrence a étre impliqués
dans la fixation de conditions générales de vente se traduit par la définitioaude élevés
permettant dé®tablir qubéun refus de vente por

Méme si on peut traiter de nombreux refus de vente potentiels dans le cadre des réglementations
sectorielles, certains refus de vente se produisent égalemenles marchés qui ne font pas

| 6obj et déune r®gl ementation sectorielle sp®
comp®t ence des tribunaux ou de | dautorit® de

Certains observateurs préconisent de considérer les refus dgplestspécialement les refus de
vente inconditionnels dbdentr eprpersse ButafoistlaRgr ®e s
majorité des autorités de la concurrence et certains économistes proposent une position moins
extréme selon laquelle, dangceai ns cas, | 6application pruden
vente obligatoire permet dbéam®l i étreemgéme@nsi d®r
N®anmoi ns, certaines j ur i d-Unist onb adepté desoseuite | 6
relaivement élevés autorisant le dépdt de plaintes pour refus de vente. Bien que les normes
do®valuation des refus de vente diff rent danr

adopter l a m°me attitude 7 |l o®dédhdi dasses db
gagner un proc s dobéabus de position dominant
comme aux Etathni s . Déautres pays de | 60OCDE traiten

refus de vente.

Dans | es c as la cobeurtericaasttolaligée de@ixer les conditions générales de vente
une des pratiques consiste a créer une nouvelle entité ou un nouvel arbitre chargé de rapprocher
l es revendicati ons dVicrosoft par exaniple,son a isenapk Undé af f a

«Monitoring Truste&¢& charg® dbéarbitrer | es demandes con
dans | aquelle | dautorit® a oblig® une entrep
pi ces pour | a product iaotarité deda conounrénceesissse inclaait d ® c |
l a cr®ation dbéune nouvelle entit® charg®e de
Toutefoi s, |l es tribunaux et |l es autorit®s de

d e v e ntikeexisteoun snqgdelé actuel ou historique de vente du produit ou service en
question.

Il est plus facile pour les tribunaux ou les autorités de fixer des conditions commerciales entre
deux entreprises dans | es af faéemenouatitnidadbsent r e
l e pass® | e produit ou | e service en questio
expliqgue notamment cette tendance en observe
| 6application de cpeohikeracertaires formudes dei disdrimimatgon maulesd e
prix que de fixer un plafond général pour les prix.

Dans ce cas, l es tribunaux et |l es autoudit ®s ¢
est techniquement et économiquement possibfeutair le produit ou le service en question, (b)

qguobi l est moins probable qudil existe une ju
conditions auxquelles | e service est fourni

imposerd 6entreprise dominante pour | a prestatio

constituent pas une référence parfaite (étant donné que les conditions peuvent changer ou étre
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(5).

di ff® r entes selon |l es march®s) el ksomsndqudmwn nfsi
prix dbéaccdesovo ®gl ement ®

Il est généralement plus facile pour les autorités de concurrence de traiter les refus de vente
conditionnels parce quoil existe souvent (mai
d 6 a u ntreprises seit avec la méme entreprise dans le passé. Dans ce cas, il est possible que la
solution adéquate soit simplement de prohiber la condition en question. Le Japon a cité une
affaire dans laquelle un fabricant de tubes en verre a tenté de refuser c o mmandes d
di stributeur qui essayait doéimporter des tube
doexiger de | 6entreprise dominante qubelle cc
conditions quo6el Higribweprp!| i quai t aux autres

Léeffet secondaire potenti el déoun renforcemert
relations commerciales est que | es entrepri se
simplement pas de relations commerciales asles entreprises externes. A la place, les
entreprises dominantes pourraient procéder a une intégration verticalenle fagernaliser ce

qui serai autrement des transactions indépendantes.

Les affaires de refus de vente sont en général plus congple s i |l 6entreprise d
débant ®c ®dents de vente du produit ou service
r ®f ®r ences de prix sont wutilis®es pour ®tabli
On peut rencontrer des affaires de ce type dansilec 0% | 6entreprise domi
vertical ement et ne traite qubdavec ses propr ¢
@” l a nNn®cessit® de d®terminer S i l 6entrepri

économiquement, de dionir le produit ou le service demandé et, le cas échéant, (b) a la nécessité
de déterminer (ou définir un processus pour déterminer) les conditions générales de vente

appropri ®es en cas doOéapprovisionnement i mpos®
Léobligation de fsotuironni rpeluet saevroviirc ep oeunr geufef et
| 6exploitation int®gr ®e ou dbéautres effets i1
renforcement de | a concurrence et de [ 6innov
chinois,par exempl e, une entreprise en-pradvuitadelas 6 est
production dbdacier) tant que | dautorit® de

entreprise serait capable de r ®preaddquate. aux pr o

Fi xer l es conditions auxquelles il faut i mpo
pr°te in®vitablement ~ controverse. Léune dec
| 6 ®v al u aofiti derprodiictiongle ce pratiou service. Les mesures du codt marginal ou

variable nbéautorisent pas | 0 e-partrdesgolis xes od o mi n.
irr®cup®rabl es, mais | es ®valwuations du c o0 %t
®val uati on ades caite itdcupdrables impgrtants qui doivent étre amortis dans le

temps. Des probl mes surviennent ®gal ement

investi ssements substantiels dans un contexte
pour compenser les risques encourus au moment de la réalisation des investissements.

Une approche peut consi ster " sdéinterroger S
vendre son produit ou service sans perte de bénéfice économique. Le refadréeaven prix
plus élevé impliquerait alors la renonciation a un bénéfice économique gaorifice de
bénéficee ) pour | 6entreprise dominant e, renonci a
®l ®ment de preuve doéun r eépprechedc@nexesas dorcentmerstiri ¢ 0 n
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l a viabilit® financi re de | a branche commer
gubentit® ind®pendante apr s | 6i mputation du
l e service dprecfsli &lie |lan pawal de | 6entrep
concurrentielle sur | e march® en aval de mani
doéun commencement de preuve de tentati ve d ¢
dominane.

Ces <crit res ont ®t ® remi s en cause puisqubod
| 6entreprise concurrente utilise | e moyen de
service a des utilisateurs finals qui est identique au service fo i par | dentrepri s
propres wutilisateurs finals. Dans |l e cas 0%
| 6i mpact sur | es ventes de | 6op®rateur histo

moins intéressants.

Uhautre ® ®ment gui compliqgue | es choses &est
domi nante peut profiter do®conomies do®chell e
les entreprises concurrentes. Dans ce cas, méme un prix qui dégagdéefice économique

nul pour la division en aval de | 6entrepris
possible de |l a part de rivaux. Pl us g®n®r al €
satisfont au critére de compression des prixpeut craindre que les marges dégagées et laissées

au concurrent ne soient trop faibles pour permettre des investissements et une concurrence
vigoureuse. La majorité des autorités de la concurrence considérent que ces objectifs sont mieux
servis par une gdementation plus formaliste.

(6). Dans une juridiction donn®e, plusieurs ®I| ®me
refus de vente constitue une infraction au droit de la concurrence, notamment

1. Léentrepri se oppos aremt avbirrunerpesitiansgdomihantetconger®@anteus s a i |
produit ou un service particulier. Le degré précis de domination nécessaire est différent selon les
pays. Dans certains pays +4di demgunatidéantreqgpiis
refus doi offrir un produit «essentieb ou étre un artenaire commercial incontournable
Dans dbébautres pays, il suffit que |l es concurrtr
refus de vente.

2. 11 faut gue | dentrepr i préte oempe s aestconditions jugdédsu s T
« appropriées. Effectivement, la définition du termeapproprié» est un élément majeur et
diff re dbébune affaire ° | autre. On peut pr
commer ci al es @uwe alnGerdter gpprfiuse emg reti ent avec
avec | bentreprise requ®rante dans | e pass®.

3. Le refus de prestation de service a des conditiampropriées doit avoir un impact important
sur la concurrence sur un marché connexe #in@nt des consommateutkne suffitpas que le
refus de vente élimine un concurrent particulier. Il faut véritablement que le refus de vente
élimine, dans une certaine mesure au moins, la concurrence (et dans certaines juridictions, toute
concurrenceyur le marché concerné au détriment des consommateurs.

4. 1l ne doit pas exister de justification commerciale objective au refus de prestation de service.
Autref a- on do ®v al, le eantreverant re®de@ittacvante méme si son refus ne
réduisaitpas ou noé®l i min&it pas | a concurrence
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5.

1 faut que | 6entreprise opposant l e refus s
fournir |l a prestaticeandide gedvicded ade magnund®e | ec §
sans dangerpourl®c ur i t ®, |l 6environnement ou |l es autr
Par aill eurs, |l 6entreprise doit pouvoir ass.i
excessives, perte d6®conomies doéint®gration o

1 f d soit possibléde trouver une solutipaurque le service correspondant soit assuré, de
mani re permanent e, " des conditions appropr
formes de discrimination ou cresrcasala soeton pew ndi t
inclure une r gle ou un m®canisme de fixatio
exemple) garantissant que les entreprises parviennent & un accord.
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BACKROUND NOTE

by the Secretariat

1. Introduction

Unilateral refua | s t o deal (ARTDs 0) by d R¥Dsrcannake nfanyr ms
forms, from straightforward rejections to refusals that apply only under certain circumstances or trade
terms that discourage buyers rather than unequivocally turning them aR@&ips may be vertical,
horizontal, or complementary. When carried out by dominant firms, RTDs may harm competition by
preventing entry that would have eroded or eliminated the dominant position. They may also restrict
competition in markets wherethedomant f i rmés product is an input
may be a means of carrying out other potentially anticompetitive conduct such as tying, resale price
maintenance, and exclusive dealing.

It may be appropriate for legal standards andydical approaches to differ across the assorted types
of RTDs. There are also differences, however, in the ways that various jurisdictions approach the same
types of RTDs. This Note addresses issues that competition authorities will usually needder edmnen
analysing RTDs no matter what particular standards apply under their competition laws. It will be seen
that although unilateral RTDs are generally easier to recognise than certain other unilateral conduct, such
as predatory pricing, they are notuch easier to analyse rigorously. The reason is that the same
fundamental difficulty that plagues the analysis of most other unilateral conduct also afflicts RTD analysis:
Anticompetitive RTDs can be difficult to distinguish from healthy competitiveabielur. Indeed, some
RTDs may properly be considered harmful to competition in the short run and beneficial to it in the long
run.

The case law in some jurisdictions shows a progression over time from scepticism toward RTDs by
dominant firms to even dper scepticism toward those who claim they are unlawful. Some courts have
developed fairly clear standards along the way. Despite the clarity, however, scholars are still not certain
that the standards are clear enough, or even that they are econosaigatly In some other jurisdictions,
courts have unfortunately made a confused muddle of things, reaching decisions by relying on a shifting
amalgam of tests and principles. That has left the door open for commentators to deliberate about exactly
what the basis for finding an RTD to be illegal Bs well aswhat it should be. Much of the scholarly
dialogue on RTD analysis has tended to collapse into the broader and at least equally important debate
about how to analyse unilateral conduct in generalother words, the academic discourse about RTDs
often uses them simply as a medium in which to discuss the ongoing search for a principled way to

a

di stinguish Acompetition on the meritsdo from cond

RTDs are also known as refusals to supply. The acronym is intended to cover both terdastioim, the

wordidomi nanto in this Note is intended to encompas

statutes that govern unilateral conduct in OECD member countries. Defining dominance, substantial
market power, etc., is a separate éssat will not be addressed here. Instead, this Note deals with the
subject of how to determine whetHeTDsby firms that have already been found to be dominant should be
deemed harmful to competition.

*Prepared by Jeremy West, Principal Administratothie OECD Secretariat
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This Note deals with unilateralT®s onlyi it does not cover concerted RTDs. Furthermore, because

there have been several roundtables touching on intellectual property issues in recent years, it does not

dwell on refusals to license or sell IPR. Similarly, although essential faciiBass are an inextricable

part of the discussion, they will not be emphasized because previous roundtables have focused directly on

essential facilities. Finally, RTDs that serve as a mechanism for achieving some other type of conduct
such as exclusiveealing, tying, and resale price maintenance are excluded.

Part 2 addresses the theoretical issues involved in analysing RTDs, including the significance of
differences such as conditional versus unconditional refusals and outright versus constiustie rét
also discusses some standards and tests that can be used to identify RTDs that harm competition. Part 3

traces the development of the case law on unilateral RTDs in two major jurisdictions and compares those

precedents with two fairly recenages from other jurisdictions.

The main points of this paper are:

)l

There are a number of ways to categorise RTDs. There is not universal agreement on what
| abels such as fdAvertical o and Ahorizont al
suchasioutrighto versus fconstructiveodo RTDs
RTDs, are interpreted more consistently. Achieving uniformity on how to label RTDs,
however, is less important than considering all of the facts and understanding all of the
forces at work in each case.

For example, it is vital in RTD analysis to keep both upstream and downstream effects in

mind. RTDs can have effects in adjacent markets that may seem surprising or even
counterintuitive at first. Furthermore, there is atguatial conflict between short term and

long term competitive effects from RTDs (and remedies that may be imposed for RTDs

found to be unlawful). For instance, the number of viable competitors in a market that has
been subjected to an RTD by a dominamhfcan be quickly boosted by forcing that firm

to deal. But the longer term picture is more complex. Such interventions may also have
effects on firmsdéd incentives to invest K6 i

Some commentators find the difficulties associateti aitalysing and remedying vertical,
unconditional RTDs to be so great that they advocate treating them as per se legal. Most
of the complexity has to do with how to set an appropriate price ceiling for the purpose of
determining whether a price is so hitfat it should be treated as an unlawful RTD. The
same difficulty exists at the remedy stage if the court or agency aims to impose a
behavioural remedy because simply ordering the defendant to start supplying customers is
meaningless unless there is ad®me control over the price it is allowed to charge. Other
commentators (and many courts) are not so sceptical even though they acknowledge the
difficulty of setting a price benchmark.

Intuitively, conditional RTDs may seem easier to analyse and febethuse as long as
the dominant firm is selling to someone, the price at which such transactions take place is
a possible benchmark. Nevertheless, some economists are still reluctant to advocate
intervention in such cases because they do not like éaeatiusing that benchmark. If the

0

conditions discriminate against a vertical

example, there may be legitimate reasons for them. The key point is that it may be
unprofitable for such defendants to supplgittdownstream rivals at the same price other

buyers pay: doing so creates an opportunity cost to the dominant firm in the form of lost
downstream sales and profits. Furthermore, if dominant firms are not allowed to
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(



DAF/COMP(2007)46

discriminate between downstream rivalsd norrivals, they might react by raising the
price they charge to nenvals. Their expected behaviour is not clear, though.

1 The essential facilities doctrine, which is part of the body of case law on RTDs, arose in
the US. Although in a technicaksse it is not dead there yet, it has been seriously
hobbled by a recent Supreme Court decision. Commentators on both sides of the Atlantic,
including judges, have been sharply critical of the doctrine, as well, finding it to be
superfluous and Hadvisal. Nevertheless, part of the doctrine is arguably alive and well in
EU case | aw on RTDs, which requires the r

1 Many different standards and tests may potentially be used to determine whether RTDs are
unlawful. Althowgh none of them are perfect, some are more imperfect than others.

1 The EU and US have relatively lengthy histories of court decisions on RTDs, which makes
it possible to study the development of the case law over a fairly broad time period.
Although theprecise standards for evaluating RTDs differ in these two jurisdictions, the
basic trend in judicial attitudes toward RTDs is the same: over time, the highest courts in
both jurisdictions have become far less willing to find dominant firms liable forsRTD
Today, it is quite difficult to win an abuse of dominance case based on an RTD in either
the EU or the US. Some other OECD countries treat RTDs rather harshly by comparison.

2. Unilateral Refusals to Deal: Theoretical Issues

This part of the Note réews theoretical issues associated with RTDs, including the various ways of
characterising them, the economic implications of those characterisations, factors that are typically relevant
when assessing RTDs, and a number of standards and tests that usay be help determine whether a
given RTD is harmful to competition.

2.1 Various Types of RTDs

RTDs can vary in several ways. This section explores the meaning of a number of labels that can be
used to describe different kinds of RTDs.

2.1.1  Vertical vesus Horizontal RTDs

There are several ways in which one could define different types of RTDs by using the terms
fivertical © and dAhori zontal . o For exampl e, one
situation in which a vertically integraténput supplier refuses to deal with its Aategrated downstream
rivals. That meaning of the term could also cover situations in which an integrated firm refuses to deal
with nonrival downstream customers. (By doing so, it might damage those custanticonsequently
damage its upstream rivals indirectly by limiting or even completely eliminating downstream demand for
their products.)

Al ternatively, one might propose that it is i
because a pungelvertical RTD would involve a firm that operates in only one market in the chain of
production(i.e., the firm is not integrated in contrast to the above casg)refuses to deal with one or

2 This section could al so dmplenentaryrRdDs@bmplementarg RTDE gor vy
occurwhen the dominant supplier of one product sells that product to customers as part of a bundle with a
related product but refas to sell the first product alone to a rival who wants toituigeoffering its own
bundle Bundlingand tying ardeyond the intended scope of this Notethety are not addressed.
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more norrival firms operating at an adjacent level in the ohalhat would occur, for example, when the

RTD was serving as a tool to achieve exclusive dealing or resale price maintenance. Because exploring
those other types of behaviour would broaden the scope of this roundtable very substantially, these kinds of
RTDs have been largely excluded from the discussion.

In any event, if one accepts the mearfiogn the proceeding paragraph foiiar e r t i ¢ a | RTD, o
term Ahorizont al RTDO wo u lth foredobed commanylisypboth an akra t u at i
potential customeand an actual or potential competitor. Under that approach, the horizontal/vertical
distinction depends on the direction in which the foreclosure effect from the RTDiflmmsard a rival or
toward a nosrival.

Ultimately, the vetical and horizontal labels do not seem to matter a great deal because the labels
themselves do not contribute substantially to a better understanding of how to determine whether an RTD
is harmful to competition. While it is necessary to take into adcemether companies are vertically
integrated as wel l as which market(s) the domina
distinguish vertical RTDs from horizontal ones is not crucial.

Whether it is called vertical or horizontal, a very eoom unilateral RTD fact pattern in practice is
represented in Figure®L.A vertically integrated firm, V, operates both an upstream divisignakd a
downstream division, ¥ V, produces an input thaty\ises to produce something else, which is théh so
to customers. An unintegrated downstream firm, D, is trying to compete withDvneeds the input
product and tries to buy it from\but for some reason the two companies cannot come to an agreement on
the terms of the purchase. P is the prigefiers to D. An absolute refusal to supply D would simply
correspond to a very high value of P. The next best alternative source of the input charges price A,
regardless of whether a) there is no alternative sourcg, im Which case A is a very large mber, b) D
is able to integrate wfream and produce the input itself at cost A; or ¢) D can buy the input from some
other supplier, U, at price A.

Figure 1 and the scenario itExelpuseisemdary aCe@n ducste,l
Before the Antitrust Modernization Commission, (29 September 2005), at p. 6.
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Figure 1. A Common Type of Unilateral RTD.
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A different diagram is necesyato represent another scenario that is becoming more common in the
modern economy. This fact pattern involves at least two companies, one larger than the others, who are
competing in a network effects market. See Figufe The issue here is that tharger network may

become a monopol i st

unl ess

t he

s ma l

er

net wor ks o

with members/products in the larger network. Pepen Skiingase, discussed below, is an example of
this fact pattern, but it could alsarise in industries such as software and wireless communication

technologies.

Figure 2. RTD in a Network Effects Market.
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Customers

Figure 2 is based dd. at 9.
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2.1.2  Outright Refusals versus Constructive Refusals

If the law required there to be an outright, overt refusal in RTD dagesuld be an easy matter for
dominant firms to avoid liability simply by making their terms of trade so onerous that no buyer would
ever find it worthwhile to make a purchase. An obvious way to deter buyers, for example, would be to set
an inordinatelyhigh price, but there are endless other ways to keep buyers away if a firm desires to do so.
For example, a firm could nominally accept an offer but then create unacceptable delays in delivering the
product, or it could impose inconvenient requirementhsas forcing the buyer to undergo complicated,
expensive, and timve onsumi ng fAbuyer <certificationd procedur
agencies have long recognised that firms may be refusing to deal in effect even if they are not literally
refusing to deal. Such refusals are known as fico
are treated in the same manner as outright RTDs.

An interesting and significant implication of recognising constructive RTDs is that an effective
behavioural remedy for unlawful RTDs in general cannot simply be an order to deal. Logically, such an
order would at the very least need to specify a price ceiling and provide for some kind of oversight.
Otherwise, there would be nothing to preventthefde ndant from technically #fc
by agreeing to deal, but only at a price so high and/or under conditions so unattractive to buyers that it
would amount to a constructive RTD. As Part 3 will show, the idea of courts setting pricastiagdas
regulatory agencies has not had universal appeal.

counts as a

Naturally, a key question is Wh a't
gho pconstuetse and |

A
the difference between merely HfAhi
RTD? That subject is addressed in section 2.2.

2.1.3 Conditional versus Unconditional RTDs

At first glance it may seem like unconditional and outright RTDs are one and the same, but in fact
both outright refusals and constructive refusalsy n@ either conditional or unconditional. The
outright/constructive characterisation has to do with whether the refusal is expressly communicated as a
refusal, whereas the conditional/unconditional characterisation has to do with whether the refesainappli
all circumstances or only in some. For example, a dominant firm might absolutely refuse to sell to certain
buyersi say, downstream competitdrdut not to others (a conditional outright RTD). Alternatively, the
firm might flatly refuse to supplhanyone other than its own downstream division (an unconditional
outright RTD).

Another possibility is that the firm could decline to give small buyers a guarantee that its product will
perform to certain specifications but provide that guarantee to barggrs. If the market is one in which
the guarantee would be essential for any buyer, then this would be an example of a conditional constructive
RTD. On the other hand, if the firm declined to give all potential buyers a guarantee in such a market, tha
would be an unconditional constructive RTD.

The practical importance of the conditional/unconditional distinction is discussed in more detail in
section 2.2.3.

2.2 Issues in RTD Analysis

This section reviews some factors that can be helpful to congiaar assessing RTDs.
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2.2.1  Preliminary considerations: looking at all the dimensions.

RTDs are like many other types of unilateral conduct in that it can be very difficult to distinguish pro
competitive (or at least benign) conduct from @atmpetitiveconduct. If courts and agencies do not
consider all of the forces at work in an RTD, they risk doing more harm than good to competition. Some
of those forces are less obvious than others. Being fully aware of them requires a dynamic perspective on
all of the markets that could be affected.

Keeping both upstream and downstream effects in mind

Consider the scenario described in Figure 1.
downstream competitor to exit the market, not only is a competitoinated but any other unintegrated
actual and potential downstream competitors will probably be more mindful of the possibility that they will
receive the same treatment. That may make them more likely to act the way the integrated firm wants
them toa c t (or to stay out of the market in the fir
downstream market have to be considered. It may be less obvious, however, that the RTD can also reduce
competition in the upstream market. That could happaminstance, if the RTD persuades potential
upstream entrants that they would have to enter at both the upstream and downstream levels to survive.
After all, there may be fewer independent downstream firms for them to sell to once the RTD has had its
effect. For the same reason, any independent, unintegrated competitors in the upstream market will have to
exit (or integrate downstream) if there are not enough downstream buyers left with whom they can do
business. Cons eqgu e n tupstyeam matket haReTtdbé csonseldrddgont s on t he

Moreover, when contemplating a remedy such as forcing the upstream dominant firm to deal with its
downstream competitors by charging them a lower price, one has to consider all the effects of that action,
too. It clearly has the potential to strengthen competition in the downstream market. But it may also make
entry in the upstream market less feasible and thereby reduce the likelihood that the dominant position in
that market will be eroded by natural marketces. Why? Because upstream entrants would have to
compete against a dominant firm that is now being forced to charge lower prices. The dominant firm
would have no choice but to sell to downstream buyers at a price they find acceptable (or et )attra
rather than not dealing with them at all or dealing with them on terms that the buyers find unattractive.
Furthermore, it would be clear that any firm that eventually becomes dominant may be forced to deal with
buyers against its will or on terrtisat are imposed on it by the governmerithat factor also makes entry
less attractive to potential upstream entrants.

A different kind of awareness is necessary in cases where the integrated firm has an unassailable
upstream position,e., there is ngossibility of competition in the upstream market. That might happen,
for instance, if the firm has exclusive control over a unique, irreproducible asset such as crucial intellectual
property or an essential natural resource. Competitors in the dowmstragket are unavoidably reliant
on the upstream monopolist. That, in turn, means that they are not truly independent downstream
competitors. In other words, if the integrated firm is allowed to refuse to deal, it can eliminate its
downstream rivals, le@ng a single firm in both the upstream and downstream markets. If the integrated
firm is forced to sell its input at the monopoly price that an unintegrated firm would charge, then there may
be a monopoly upstream and a competitive market downstrearcréating some competition in the
downstream market may be of little or no benefit as long as there is an upstream monopolist. (That is the
single monopoly profit scenario, which is discussed further in section 2.3.1.) Shapiro implies that

5 Id. at 11.

27



DAF/COMP(2007)46

enforcemenactions should therefore be undertaken reluctantly when there is no possibility of competition
in the upstream markét.

The potential conflict between short term and long term competitive effects

The number of viable competitors in a market that has hdgected to an RTD by a dominant firm
can be quickly boosted by forcing that firm, in one way or another, to deal with the firms it previously
would not supply. Suddenly the buyers become more effective competitors because they now have access
to an impotant input on better terms. If that were all there is to the problem, the optimal competition
policy toward RTDs by dominant firms might be fairly obvious and simple: Prohibit all of them.

But there is more to the problem. While interventions thatefalominant firms to supply buyers on
terms different from those the dominant firm would choose can have purely beneficial effects on
consumers in the short term, the longer term picture is more complex. Such interventions will have effects
on f i r mige$ to invest,dnnovate, and compete, too. Investing, innovating, and competing are
typically what earn dominant firms their dominant positions (putting deregulated and privatised state
owned monopolies aside). When the government signals that itowg# dominant firms to share the
fruits of their investment, innovation, and/or other competitive efforts with other firms, some of whom may
be or may become competitors, becoming dominant loses some of its appeal. Therefore so does investing,
innovatlg, and competing. Al of those things are in

Moreover, forced sharing harms the incentives of smaller firms to invest and innovate in another way.
| f they are |l egally entitl e drserdce anchetirstarmsttharethed o mi
domi nant firm wanted to give them, then the smal
decreasé.

An unavoidable tension between short run and long run efficiency therefore exists in competition
policy toward RTDs. That tension could also be described as existing between static and dynamic
efficiency® Consumer welfare may be increased by promoting short term price competition, but the
development of new products and better production methodsgthrgreater innovation may augment
consumer welfare even more in the longer term.

It is because of those facts that governments grant intellectual property rights to innovators, for
example, even though by doing so governments may be subjecting consumearkgbpower for many
years. IPRs are the result of a tradebetween the drawbacks of possible temporary market power and
the benefits of encouraging greater innovation. The same kind ofdflademes into play when
governments choose how to approd&RTDs?

6 Id. at 12 (AThis observation suggests casegifthen i n v
strength of the underlying monopoly is not at i ss
such as the one illustrated in Figure 2 above, imposing a requirement to deal would directly undermine the
root monopoly.ld. at n.10.

US Antitrust Modernization Commission, Report and Recommendations (April 2007), at p2.101

Dynamic efficiencies in the context of mergers were discussed in a recent Competition Committee
roundtable.SeeOECD, Dynamic Efficiencies in Merger Analgqforthcoming 2007).

9 SeeShapiro,supran . 3 at 12 (considering the American | egal
salience of shoiterm benefits to customers (and competitors) to judges and juries will lead to an erosion of
the returns nexssary to fuelrisk aki ng and i nnovationo) .
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2.2.2  Regulation

If the RTD takes place in a regulated industry, the regulations may supersede the competition statute
and thereby leave analysis of the RTD to a regulatory agency rather than the competition agency. In fact,
even if the applicab regulations do not supersede the competition statute, courts may still decide to leave
the matter in the hands of the regulatory agency. That happened in the U8 degdor example. That
decision strongly suggests that there can never be antitaldlity for RTDs whenever sufficient
regulatory relief is available. The reason given by the Supreme Court is that courts are inferior to
regulatory bodies for managing mandatory transactions among*firms.

2.2.3  Whether the RTD Is Conditional or Unabtional.

As noted earlier, unconditional RTDs can have different economic effects from conditional RTDs.
Some commentators therefore believe they should be treated differently.

Unconditional RTDs

Shapiro takes a perfectly clear position on unconditionaR T D s at |l east when t
favour an approach whereby vertical unconditional refusals to deal never trigger antitrust liability,
regardless of whether the mbiegxudiny hisiposition by poirginge s p e ¢
out that unconditional RTDs are harder to correct with behavioural remedies than conditional RTDs are.
The latter type can be remedied simply by prohibiting further use of the conditions that trigger the refusal.

If the RTD is unconditional, though, desigg a behavioural remedy is more difficult because there are no
conditions to eliminate and no other buyers generating transactions that can serve as benchmarks. Instead,
the court or agency will have to calculate a price ceiling (and/or regulate sonpic®iransactional

factors). While Shapiro recognises that even in the case of unlawful conditional RTDs some oversight will
probably be required to ensure that the seller dc
easier to enjoin #use of certain conditions, or to prohibit various bases for price discrimination, than to
set an oV e ”&atoin hipperspeative, dhe pxpeasience of induspgcific regulation is ample

reason to doubt that courts are qualified to remedy wittonal RTDs with price ceilings and by setting

the terms of trade. Furthermore, he notes, the benefits of intervening in such cases are unclear because of
the potential for causing unwanted, harmful effects in adjacent markets and/or in the longér term.

In comparison to those facing the problem of forcibly setting prices and other terms, agencies and/or
courts in jurisdictions that allow monetary sanctions for abuse of dominance may have an easier time
finding a remedy that works. Rather than settipgiee ceiling, they have the option of simply imposing a
fine and leaving it up to the defendant to stop the unlawful RTD and start selling on terms that cannot be
considered a constructive RTD. If the firm does not stop its unlawful refusal or attemgash the same
results by imposing different onerous terms, it risks facing another (probably heavier) fine. Nevertheless, a
problem may persist at the liability phase of the analysis. If the conditional RTD is also a constructive
RTD that involves et i ng prices that are Atoo higho and t he
will have to be set to determine where liability begins and legitimate pricing ends.

10 Verizon Communications Inc. v. Trinks40 U.S. 39841415 (2004)

1 Shapirosupran . 3 at 13. Shapiro defines a vertical RTD
supplier refusesto sellitsioppgt t 0 d o wn sitlat & almat ig thewaenaso.dépicted in Figure 1.
12

Id. at 11.

13 Id. at 12.
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El hauge takes a position that i s s proposed testfor t h o
identifying harmful unilateral conduct by dominant firms does not condemn RTDs unless they discriminate
against the Y ¢Adsaimimatony BTD israiconditibnsl RTD.) Therefore, Elhauge would
agree that unconditional BB should never trigger liability under competition laws.

In any event, not everyone agrees that intervening against unconditional RTDs is a bad idea, as
several major court decisions illustrate. A selection of those cases is discussed below in Bane3. S
economi sts are not particularly troubled by the i
about the difficulty of setting a price benchmark. Salop, for instance, is not deterred by the prospect of
courts and agencies having to setivhahe c#&#lxlcd uBhon benchmarks, 0 by
ceilings that are just low enough not to constitute constructive RTDs or to harm competition. He reviews
several possible ways to set the @xelusion benchmark. Those are discussed inZPag.3.

Conditional RTDs

When dealing with conditional RTDs, the first logical step is to understand what conditions trigger the
refusal. The next step would ordinarily be to determine why the dominant firm set those conditions. Even
understanding jughose two things may yield quite a bit of information about the competitive implications
of the RTD. For example, a seller might refuse to supply any retailer who does not have a trained sales
force. The reason might be that the relevant product iplesmand would not be well understood by most
customers unless they have professional help. On the other hand, a dominant firm might be willing to sell
its product to any customer who does not ostllso bu)
to anyone who does business with its rivals. The first example appears to be competitively benign, or even
pro-competitive. The second example might raise serious concerns.

Another useful step is to sort out cases in which the conditions disatemagainst all downstream
rivals but not downstream naivals from cases in which the conditions discriminate against some
downstream rivals but not others. Consider an example of the first type of case: a vertically integrated
leather producer, LB, sb sells in the downstream market for rugby balls. LB is willing to sell leather to
downstream firms that operate in markets unrelated to the rugby ball market, such as the leather jacket
market, at price R. But the price LB charges other rugby ball faetwwers is higher than R. R has the
potential to be a useful benchmark for the purpo:
ball manufacturers. But would consumers be better off in the long run if LB were not allowed to price
discrimnate between its downstream rivals and-ngals?

Shapiroods answer N HErstmecontehds that thevmrice rchamed dondswnstream
firms in unrelated markets is not reliably connected to the price ceiling that should be put inifilace w
regard to downstream rivals. Assuming that the ceiling is intended to be the price thatragrinfiising,
unintegrated upstream monopolist would charge downstream rivals, there is no reason to expect that R
would even be close to that price becaaseinput monopolist who was not refusing to deal might
nevertheless charge different prices to downstream firms operating in different markets. One has to
consider that sales to downstream competitors create an opportunity cost to LB in the form of lost
downstream profit margins. Second, if it were not allowed to discriminate between downstream rivals and
nortrivals, LB might react by raising the price it charges in the unrelated downstream markets, thereby
harming those customers. Or it might not. €kpected effects are ambiguous.

Glazer agrees, pointing out that even if selling to-neal customers is feasible and economical, that
does not necessarily mean it is profitable to sell to rivals, nor that compulsory dealing would create good

14 Einer Elhauge, fiDefining Better Monopoli.zation St a

15 Shapiro,supran.3 at 14.
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incentives Of course compulsory dealing can make consumers better off in the short run. But it may
damage the incentive to invest and innovate, too, which will harm consumers in the IE)‘hg run.

In the second type of case, which involves conditions that dis@ieniagainst some downstream
rivals but not others, Shapiro observes that we can draw no guidance from economic theory. The effects of
price discrimination on consumers and efficiency are indeterminate. Any attempt to reach a clear answer
would require uderstanding why the integrated firm is treating some downstream rivals differently from
others. Some of them might be more effective competitors than others, for instance, meaning that
supplying some customers costs the integrated firm relatively moeenis of lost downstream sales than

supplying the less effective rival s. il am not
di fferences harm customers, 0 Shapiro states. fi Cc
area, gice mandating uniform dealing runs the risk of adversely affectingaksitg and innovation and

may even | ead to higher pri c'Shafirmisappatently reletsntto s o me

take enforcement action agaiastytype of unilateraRTD in which it is a relevant fact that the defendant
is vertically integrated.

There are types of conditional RTDs that do not necessarily involve vertically integrated firms, of
course. One example involves a dominant firm that is willing toteedhy customer, provided that the
customer does not do business with the dominant
kind of RTD harms competition and ought to be unlawful because it does nothing for consumers while
impeding rivals fom getting a foothold in the market and being able to compete. Further exploration in
that area would lead to the topic of exclusive dealing, which is not one of the subjects of this roundtable.

Detour: Setting Price Benchmarks

Why do some commentator contend t hat setting a price ben;
Shapiro discusses three possible methods and finds all of them to be unsatisfactory. First, one could try to

use the dominant firmds i nt e extemal sales. {Thestfarsfer price is c e ¢
the price at which the input is transferred from
division.) But the transfer price has more to do with accounting methods and internal organisation than it

does with an actual e ¢ 0 n o nkength transdctore Thatnakeg thecuseaof g e d

the internal transfer price as a true price benchmark or measure of cost problematic. Second, one could set
the price ceiling equal to the monopolygarithat an upstream firm would charge for its iripiitthat price

were known. That price is not observed in practice and is not easy to calculate. Nevertheless, it could be
done, but if the upstream monopolist engages in price discrimination, themrelduld become harder.

Finally, one could try to determine the price ceiling based on atartprofit sacrifice theory. The price

ceiling would be the lowest price at which a vertically integrated firm could sell the input but earn no less

in the slort term than it would have earned by refusing to deal. The reasoning behind that concept can be
hard to understand, but the key point is that even if one understands what it is in principle, determining
what that price ceiling should be in an actual easeld probably be even hard@r.

As mentioned above, Salop is less pessimistic than Shapiro about the possibility of setting benchmark
prices. He discusses several possible approatHesst, he dismisses the idea of setting the benchmark

16 Kenneth Gleaeze&re,y Dihsti nctions Under Section 2,0 Te
Commission (29 September 2005), at 5.

1 Shapiro,supran.3 at 14.

18 Shapiro is fAhighly dubious that this price could
ag eement in principle could bet errengdc hte ddeat E88g aarntei.ndg t
19 Steven Salop, fAAvoiding Error in the Antitrust An

Antitrust Modernization Commission (21 SeptemB@05), at pp. 1.
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equaltothel ef endant 6s marginal <cost of producing the i
not address). He points out that the MC benchmark would deprive the defendant of being able to earn a
return on its input sales that corresponds to the madkepit has earned legitimately in that market.
Furthermore, he observes, a price above MC may be necessary to maintain sufficient incentives for
investment. Perhaps it goes without saying, but Salop does not mention one other problem, namely that
MC is extremely difficult to calculate in practice.

Second, Salop makes the point that in cases where the RTD ends a history of dealing, the previous
price is available as a potential rexclusion benchmark. Similarly, if the RTD is conditional such that
the defendant supplies some customers but not others, the price in the transactions that are completed could
serve as the benchmark. Salop acknowledges that neither of those benchmarks would be perfect;
conditions may change or differ across markets. He nhght added that the defendant could have
perfectly legitimate reasons for wanting to price discriminate among its customers and therefore that
forcing it not to do so could be an-étvised choice. Perhaps he intended that such mistakes would be
avoidedat the stage when objective justifications are considered.

Next, Salop turns to the task of setting a benchmark in cases where there was no prior dealing
between the defendant and any other firm. He mentions the idea of using the price that a hypothetica
unintegrated upstream monopolist would charge if it had the same degree of (legitimately achieved) market
power that the actual defendant has in the upstream market. This is basically the same as the second idea
considered by Shapiro, who found it utisfactory on the whole.

Finally, Salop discusses the idea of setting the benchmark at whatever price level would maintain the
profits of the integrated defendant. In other words, he means the price that would yield the same total
upstream and downstmeaprofit for the integrated firm that it would receive if by refusing to deal.

Al t hough Salop mentions these ideas al most casua
sceptical view may be more appropriate. It may not be trivial to detertminprice that will maintain the
defendant s profits, for exampl e. Data availabil

affect the analysis. Furthermore, from the point of view of businesses looking for safe harbours, these
benchmeks will be undesirable as indicators of liability if they are not very easy to anticipate and
calculate.

224 Essential Facilities

A subset of RTD cases has evolved in some jur
facilitieso (ikeFoliginated ih koenmdatiry ah dJoited States case law and now has a
variety of meanings, each concerning the mandatory provision of access to some resource or input for
firms who would not otherwise have access. There must be two relevant markegsEBrabncept to be
applicable, usually one upstream and one downstream. Typically, one firm is active in both markets and
other firms are active or wish to become active in the downstream market. When the downstream
competitor wants to buy the input frotine vertically integrated company but is refused, the EF doctrine
defines certain conditions under which the integrated firm will be legally required to sell the input.

Although the EF doctrine arose from US case law, it has never been expressly erobragected
by the US Supreme Court. The leading EF case in the W&IsCommunications Corp. v. AT&T In
that decision an appellate court identified four elements that are necessary to establish liability under the
EF doctrine:

1. Control of the EF by monopolist;

0 708 F.2d 1081 (7th Cir. 1983).
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2. a competitorods inability practically or r
3. the denial of the use of the EF to a competitor; and
4. the feasibility of providing the EF.
I n general, a facility i s e bosteaccess talt.0Thd secontd o mp e
element, that duplication be impractical or unreasonable, cannot be satisfied merely by showing that access
to the defendantés facility is more economical t

plaintiff must show more than inconvenience, or even some economic loss; he must show that an
alternative to t heThéthird elément, ylenial of actass, mdy beaas oubrighederdal
or a constructive denial, such as unreasonable rates or chramgﬂrsricez.3 The fourth element is fact
intensive and there do not appear to be general standards for evaluating it.

An important characteristic of the EF doctrine, at least as it was defifd€linis that it does not
require proof of harm to competii. It does not even require a likelihood of such harm. That observation
has led more than one commentator to disparage the doctrine. Hovenkamp, for example, remarks that by
failing to require proof of har mringio 82oftmBeetman i on ,
Act . |t begins to operate as a O0fair accessd st
another set even when competition is not improved. As a result the doctrine is either superfluous or else
inconsistentwitb asi ¢ anti t** ust principles. o

Other commentators have found the EF doctrine to be superfluous, as well. Shapiro sees no economic
distinction between the common RTD scenario represented in Figure 1 where the input is critical to

downstream firms and ces involving an EF> Pat e has stated that #fAthe no
providesastand | one basis for I|liability is thoroughly di
facilities doctrine i s &éamohopdyelaim, hdt aastatemeatyof asaparatei n  t

vi ol at i ¢nin Toifiko (tistussed lelow), even though the Supreme Court did not choose to reject
the doctrine formally, it nearly did so, going so far as to cite approvingly certain articlestdc#ttae
doctrine?’

2 708 F.2d at 11333.
= Twin Laboratories v. Weider Health & Fitne€00 F.2d 566, 570 (2d Cir. 1990).
= See, e.g., Laurel Sand & Gravel, Inc. v. CSX Transporta8iga F.2d 539, 5445 (4" Cir. 1991) (holding

that an unreasonable change in service or price can constitute denial of access to a facility).

2 Herbert Hovenkampl-ederal Antitrust Policy: The Law of Competition and Its Prac®d® (2d ed.

1999) , cited in Ati soDunb®eakEG nd AU omhhianr u gnt Law (
Handbook of Research in Transatlantic Antitri&tilip Marsden, ed. 200&t n.197.

® Shapiro,supran.3 at 7.

% R. Hewitt Pate, AExcl usionary Conducty DiRsecfouusnatlss
Testimony Before the Antitrust Modernization Commission (29 September 2005), at 13 (qtiatog
International v. Time In¢ 785 F. Supp. 371, 376 n.12 (S.D.N.Y. 1992).

2 See Trinkp540 U.S.at41d 1 (ci ti ng Phi | lacilijes:/An Epihdtan Need & kimiting t i a |
Principles,d 58 Antit rSeesatsa b mes JKayhal BThe(CHE8AY)
Action Litigation: The Class Action Fai firimedss Act
thelipreme Court Adid not kill the theory outright,

the right opportunity aroseo).
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The EF doctrine has come under fire in Europe, as well. As they have in the US, commentators have
repeatedly criticised the EF doctrine and urged that its application be Iffhifedamiliar criticism is that
the doctrine issimplyunecessar y. Doherty, for example, obser
label to a particular situation adds nothing to the legal analysis of the case: it is still necessary to show a
breach o% FuB@rmore Yudge Advocate Genemtabs of the ECJ dealt with the EF doctrine
extensively in hiBronneropinion. He criticised it for three major reasons: it discourages investment, a
competitive downstream market will regulate competition anyway, and giving broad application to the EF
doctrine would be unworkabfé.

Some observers, however, disagree with the criticisms levelled at the EF doctrine. Stothers, for
exampl es, argues that AG Jacobsd criticisms are
allowing access uter the EF doctrine would discourage investment, Stothers asserts that as long as the
dominant firm receives a competitive return for providing access, normal incentives to create the facility

wi || remai n. He adds t hat effécts bn te e®iomy by @éncduging a b e n ¢
di stribution of resources not distorted by the
Al t hough Stothersé is correct, of cour s e, when h

invest AG Jacobsd point seems to have been -levhlat wh e
returns, that incentive may be even stronger. Taking away any possibility of attaining monopoly returns
would also removes some of the incentive to invesgvate, and compete vigorously.

Moreover, by giving competitors the right to use facilities on competitive terms that they would
otherwise have to pay a premium for (or not be able to use at all), the EF doctrine undermines the
compet it or sdrcuinvent thenesdentia facility im the long run by technologically leaping past

it It is probably inaccurate to | abel al | such
however, vi ews that as a mmaten @ dodninange cqnsidiers whethet o0 o :
potenti al Ssubstitutes operate to control t he mar |
mar ket . 6 Therefore, refusal to supply wild.l onl y
suff i ci ent possibility of such substitutes to pre
involves a relatively short term perspective. A

dominant firm will be forced to share access to itslitg, it is less likely that competitors will invest in
developing substitutes even in the longer térbeyond the time horizon used in determining dominance.
There are two reasons to expect that effect to occur: 1) Why would a competitor bothesttiits own

alternate facility when it can assume less risk and pay competitive rates to use one that someone else
already built? 2) If the courts have signalled that they will apply the EF doctrine, then even if a firm does
invest in innovation anduscessfully supplant the current technology, there will be no possibility of
monopoly profits. The investment is therefore less attractive.

2.3 Potential Standards and Tests for Evaluating RTDs

This section describes a number of standards and testadiidie used to help determine whether an
RTD should be considered an abuse of dominance or not.

2 Eg, Alan Overd & Bill Bishop, fAEssential Faciliti
Review 183 (1998 ; Derek Ridyard, AEssenti al Facilities a
European Competition Law Review 438 (1996).

2 Barry Doherty, #fAJust What Are Essenti al-05H20@1).|1 i ti es

% Case 7/970scar Brawner v. Mediaprint Zeitungsund Zeitschriftenverlag GmbH & Co. K&998] ECR
1-7791, [1999] 4 CMLR 112, paras. 5B, 69.

i Christopher Stothers, f@ARefusal to Supply as Abuse

Eur opean Uniropean CompaitdLhy Refdaw 256, 260.
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2.3.1 Absolute Right to RTD (Per Se Legality).

There is a school of thought that believes sellers should always have the right to choose the parties
with whom tey will and will not deal. In fact, a version of that principle can be found in English common
law decisions dating from medieval times and American courts continue to include it in their decisions.
But while US courts have always tempered that prieoith exceptions and jurisdictions such as the EU
historically adopted the premise that dominant firms actually have a responsibility to deal, the view that
unilateral RTDs should never be a basis of liability under competition law is still occasiorely a

For a number of years it appeared that there might be a sound theoretical basis for a rule that all RTDs
by vertically integrated monopolists should be considered legal per se. The work of economist Joseph
Spengler showed that consumers were nmadevorse offi and might even be made better bfivhen a
vertically integrated firm that already has a monopoly in at least one of its markets acquires a monopoly in
an adjacent upstream or downstream matkdthi s fsi ngl e mon o p othayRTPsrino f i t ©
such situations must be efficient because the refusing firm would have already been extracting all the
monopoly profit it could get by virtue of its first monopoly, so its RTD must have served some purpose
other than increasing monopoly power

Salop is among those who are against a rule of per se legality for RTDs. He argues that adopting that
rule would excuse other conduct that can also be characterised as an RTD but that is clearly not and should
not be per se legal (such as tyifiy)Furthermore, Salop points out that economists have learned that
Spengl erés single monopoly profit theory is appl
t heoretical conditions that Y Gtatedantthe aguativéhe theooy mo s t
does not hold if any of the following conditions apply:

1 The input market is regulated but the output market is unregulalde: integrated firm
might refuse to sell the input at the regulated price in order to be able to extract monopoly
profits in the unregulated output market.

I There is a modest amount of actual or potential competition in the input miagkethe
integrated firm does not have monopoly power in the input market. If the integrated firm
i s Amer el yodo do nmamolgopoly io the inpat market, instead tof being a
monopolist, then refusing to deal with unintegrated rivals may soften up competition in the
input market. In other words, the refusing firm may be trying to let its upstream rivals win
business withauhaving to price as competitively as they did without the RTD in place.
The resulting Aumbrella pricingodo effect in
output market (in which the refusing firm also participates). Alternatively, if theyelys
potential competition in the input market, the defendant may use an RTD to raise entry
barriers into that market so as to protect its dominance. What Salop seems to be saying is
that the upstream monopolist could simply refuse to supply any othenstteam
companies. Without that input supply, those other companies would have to exit the
market, thus leaving potential upstream entrants without any downstream customers to
serve. The dominant firm would therefore force potential upstream entrémgstei give
up their entry plans or to enter both the upstream and downstream markets.

3 Joseph Spengler, AVertical Integration and Antitru

8 Steven Salop, Opening Statement to the US Antitrust Modernization Commission (29 September 2005),
available atwww.amc.gov/commission_hearings/pdf/Salop_Opening_Statement.pdf

3 Salop,supran.19at 3.
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1 The integrated firm actually or potentially competes with the victim of the RTD (or with its
customersor partners) in a related marketThis is a tying or bundlingitsation. The
integrated firm refuses to sell the tying good to actual and potential competitors in the tied
good market as part of an effort to achieve or maintain market power in that market.

1 The defendant cannot price discriminat# the integratedirm cannot price discriminate
against its unintegrated competitors because of limitations such as regulation or the
potential forarbitrage, then the integrated firm may use RTDs as a-hegt strategy.

That may bring about higher prices and consequéaitm consumers.

1 The production technology does not use all inputs in fixed proportitimike the other
factors, the possibility of varying the proportions of inputs used in production is not by
itself a primary incentive to implement anticompetitRé@Ds. It does, however, mean
that if ananticompetitiveRTD (or other strategy) is used to undermine competition in the
downstream market, the single monopoly profit theory will not apply and thus there will
be some harm to consuméts.

2.3.2  Per Se llkgality

This rule would impose an absolute, unconditional duty to deal on dominant firms. To make any
sense from a practical standpoint, the duty would have to be accompanied by guidance on pricing and other
terms of trade. For example, the duty miglguiee dominant firms to sell at their average variable cost, or
at some welbefined cosplus price. Furthermore, there would have to be provisions for oversight by a
court, agency, or regulatory body. A per se illegality standard would be likelysteeles f i r ms 6 i nc
to invest and innovate.

2.3.3 Profit Sacrifice Test

The profit sacrifice (APS0) test holds that wh
forego short run profit, the conduct should be deemed unlawful if it would beomab without its
tendency to eliminate or reduce competition in the longer run. On its surface, at least, the test has some
appeal because it seems to distinguish deliberately harmful conduct from healthy responses to competition.
The PS test was disssed extensively in a previous Note. It is therefore addressed more briefl here.

In the RTD context, the PS test asks whether tF
a short run profit sacrifice that can be rationalised only if the RIE0 tends to eliminate or reduce
competition in the longer run. If that is the case, then according to the test the RTD should be considered
unlawful.

On first inspection it may seem that the PS test is-imgdusive in the RTD context because it wabul
apparently condemn every RTD by a dominant firm. After all, a firm clearly sacrifices profit when it
refuses to deal . : . doesnodot it? This notion w
begin with the presumption that dominamtfs have a duty to supply and that they should be allowed to
do so only when they have an objective justification. For others, the seemingly wide reach of the PS test
may be more disturbing, especially in instances where a vertically integrated defezidses to deal
simply because it wants to keep as much downstream business for itself as it can. That is, the firm is not
necessarily striving to eliminate downstream competition; it simply wants to supply no one other than itself

® The reason is that when only the upstream (input) markabiopolised downstream firms can react by

altering their input mix so as minimisethe amout of themonopolisedyood that they use in production.
% OECD, Competition on the Merits, Background Note, DAF/COMP(2005)17 (June 2005).
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and not be forced to sist others who would then be better able to sell their own products in the
downstream market. This is one of the more interesting policy scenarios with respect to RTDs. Should
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RTDs be unlawful in that situation?

As it turns out, the PS test has faichgar implications in theory, at least for all scenarios in which

a vertically integrated firm that is dominant in an upstream market decides not to supply its downstream
rivals (and potential rivals). To apply the test properly, one has to takacicwoint that an integrated firm

loses downstream revenue every time it enables a downstream rival to make a sale by supplying it with the

necessary input in the upstream market. Accordingly, if the opportunity cost to the integrated firm of the

downstrea sales it will lose by supplying rivals with the necessary input outweighs the gains from selling
that input to them in the upstream market, then the RTD does not actually cause a short run profit sacrifice
and the PS test indicates no liabifify. Incidentally, that remains true even if the dominant firm has

anticompetitive intent.

One weakness of the PS test regarding RTDs is that it does not necessarily capture opportunistic
behaviour, such as encouraging other firms to interconnect or interoperate withd s
dominant position is obtained and then imposing less favourable terms of dealing. That scenario is
discussed in further detail in Part 2.3.8. There is no reason why such behaviour requires a profit sacrifice
by the dominant fm. Actually, the temptation to behave opportunistically is probably strongest when a

dominant firm finds it profitable to change the terms of dealing once it becomes dominant.

234

The no economi c s ens eonduch el dg unlawdus dnly if ib hakes not h a t
economic sense apart from its tendency to eliminate or lessen competition. It differs from the PS test in

No Economic Sense Test

that profit sacrifice is neither a necessary nor a sufficient condition for failing the NES téstrefore

avoids the two major criticisms levelled at the PS test. The NES test is supported by the U.S. Department

net wor k

j

u

of Justice, which advocated its use in several cases brought under section 2 of the Sherman Act in recent
years® In 2005, former Assista Attorney General Pate testified before the US Antitrust Modernisation
Commission that the NES test is the correct standard for analysing RTDcases.

n

the RTD context, the NES test essenti al
makes eanomic or business sense apart from its tendency to harm competition. If it does, then according
to the test the RTD should not be considered unlawful. To be clear, liability under the NES test requires

proof of four elements:

the defendant has marketvper in the input market;

37
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Presumably the test would incorporate the downstream prices that would apply if the rivals remained in the

marke, since otherwise the test would allow the refusing firm to benefit from a reduction in competition.

Salop agrees with this view. Salgupran.19 at 13.

See e.g, Brief for the United States and the Federal Trade Cosiamsas Amici Curiae Supponty
Petitioner at 15,Verizon Communications Inc. v. Trinkdd40 U.S. 398 (2004)available at
www.usdoj.gov/osa/briefs/2002/3mer/1ami/200&82.mer.ami.pdfBrief of the Appellees UnitedStates
and the States Plaintiffs at 48nited States v. Microsoft Cor®53 F.3d 34 (D.C. Cii2001) available at
www.usdoj.gov/atr/cases/f7200/7230.htBrief for the Unitel States at 26 (redacteatrsion), United
States v. Dentsply latnationd, Inc, 399 F.3d 181 (3d Cir. 2005),available at
www.usdoj.gov/atr/cases/f202100/202141.htm

The NES test wadiscussed at length in a previous Note. OECD, Competition on the Merits, Background

Note, DAF/COMP(2005)17 (June 2005).
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the defendant actually or constructively refuses to sell that input;

there is no economic rationale for the refusal, other than its tendency to masttaimgthen or
acquire market power; and

the defendant maintains, strengthenscquires market power as a result of the RTD.

Like the PS test, the NES test has fairly clear theoretical implications for scenarios in which a
vertically integrated firm that is dominant in an upstream market decides not to supply its downstream
rivals (and potential rivals). If the opportunity cost to the integrated firm of the downstream sales it will
lose if it supplies rivals with the necessary input outweighs the gains from selling that input to them in the
upstream market, then the RTD makesibess sense and the test indicates no liability. Again, that is the
case even if the dominant firm has anticompetitive intent.

Salopi a critic of the PS and NES tes$tobserves that comparing the downstream opportunity cost
against upstream profits &asy only when the products sold by the integrated firm and its unintegrated
competitor are identical and consumer demand is not price sefisitVlen those conditions are present,
if the integrated firm refuses to provide X units of the input to itspmditor, then it will be able to sell X
more units of its own product to consumers. The analysis becomes more complicated, though, if the
products are differentiated and consumer demand is sensitive to prices. Tb@peaesubstitution effect
disappeas. Itis certainly possible that as a result of the RTD some consumers would react by buying more
from the dominant firmés downstream division. B u
or NES tests in that situation, the substitutibnfee c t would have to be esti ma

fiis not dn easy task. o
2.3.5 Equally Efficient Firm Test.

The equally efficient firm (AEEFO) test aims to
by asking whether the conduct wdube likely to exclude rivals that are at least as efficient as the
dominant firm is. If the answer is that EEFs would probably be excluded, then the conduct is considered
harmful to competition. Otherwise, the conduct is considered lawful. This testsathe pitfall of
protecting competitors rather than competition because, under competitive conditions, a market will be
served only by the most efficient firms. Therefore, it is not considered harmful for less efficient firms to be
eliminated®

INntheRTD context, the EEF test asks whether the d
to exclude an equally efficient competitor. If it would, then according to the test the RTD should be
considered unlawful. In other words, the EEF test permi@Rhat eliminate rivals that are less efficient
than the dominant firm. The dilemma that neces
efficienté mean?bd I f the defendant is verticall"
only in the downstream market, or equally efficient in both the upstream and downsteam niarkets (
vertically integrated)? The former standard would make the test much harder for defendants to pass.
Furthermore, can one choose a hypothetical EEFgshegually efficient at some level of output (say, for

0 US Antitrust Modernization Commissiosyipran.7 at 103.

“ Salop,supran.19 at 13.

42 Id. at 13. Salop also offers more compleiic@sms of the PS and NES tests in the RTD cont&deid. at

14-16.

The EEF test was also discussed at length in a previous Note. OECD, Competition on the Merits,
Background Note, DAF/COMP(2005)17 (June 2005).
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example, the low levels at which new entrants are likely to operate) but not every level, or must the EEF be
equally efficient when operating at tldhmekedhefeg ndant
much harder for defendants to pass.

2.3.6  Consumer Welfare Balancing Test.

The consumer welfare (ACWO) test in its most (e
there is a tendency for it to reduce consumer welfare bynggjgices and lowering output. The test has
intuitive appeal because, unlike tests that rely on other factors such as profit sacrifice to predict welfare
effects, the CW test is directly connected to p
coduct reduces wel fare without contributing to an
easy to apply. The harder case, of course, i s wlt
and to enhance th¥ defendantds efficiency

In the context of RTDs where the defendant has market power in a market for an input used by the
firmés rival s, the CW test requires a determinat.i
would result in abow@ormal prices in any marke To justify a finding of liability, it would have to be
shown that the rivals were willing to pay a sufficient price for the input. A sufficient price is a price high
enough to justify an inference that the RTD at that price wascamtpetitive. If he rival was (or rivals
were) willing to pay a sufficient price, then the defendant has the burden to show that the RTD was
necessary to create efficiencies, and tH®Hat those

The main problem with this tes that welfare balancing is hard to do well. It is doubtful that either
competition agencies or courts could reliably, consistently quantify the anticipated effects of conduct that
both enhances efficiency and reduces consumer welfare. If courts beuwidlikely to know the exact
numbers involved but instead would engage in a rough balancing of effects, then the process will be prone
to subjective impressions and reasoning, which will make it less predictable. Gavil believes that
comparing changesi@W wi t h changes in firmsdé production eff
It is not clear, he argues, that there is atoAene tradeoff between the 1.

2.3.7  Anticompetitive Intent

Proponents of using intent evidence in abuse of dominarsss ¢and to support their position by
pointing out that business managers, not government agencies or judges, are in the best position to
determine whether their conduct is likely to eliminate competition. Since these managers are
knowledgeable, rationactors, any evidence showing that they intended to harm a competitor or even
competition itself is more reliable than guesswork by outsiders about whether such results are likely.

The idea of using general evidence of anticompetitive intent as a meaistirafuishing legitimate,
pro-competitive conduct from conduct that harms consumers, however, does not enjoy a great deal of
respect among economists. That is not to say that there is no value at all in intent evidence; if it is specific
enough it can hplto establish that anticompetitive effects are likely. The comments of Carl Shapiro are
typical:

4 This test was also discussed exsigaly in a previous Note. OECD, Competition on the Merits,

Background Note, DAF/COMP(2005)17 (June 2005). One otheitest ner EIl haugeibis ef fi c
discussed thoroughly there, as well. It is relatively complex and therefore is not adteresed
45

Salop,supran.19 at 2, 57.

6 AndrewGavi | , AExcl usionary Distribution Strategies b

Antitrust Law Journal 371-72 (2004)
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[T]he central antitrust question in the area of exclusionary conduct is whether that

conduct is likely to harm customers. In other words, we are concabwd the

likely effects of the conduct in question. Evidence regartitentis only relevant to

the extent that it is informative regarding likely effects. Evidence that executives at a
dominant firm were attempting thefimaatket hé c
even Akil |l t he competitiono i s typically n
legitimate competition from exclusionary conduct . . . . On the other hand, executives

are likely to understand the actual operation of markets in whigh dperate far

better than judges or juries, so their more specific language regarding aims, such as
Afweakening competitor X by denying it acce
informative regarding the likely effects on competition and custoffers.

Lawyers ad even judges have joined sometimes share the view that general intent evidence, with nothing
more, is not very informative. Glazer, paraphrasing US Supreme Court Justice John Paul Stevens, writes
that Ait is far t oo |pauteace toie shocked aha fimmttlarwantsddhave thde i t r
mar ket ®o itself. o

Furthermore, if the presence of anticompetitive intent is an element of the test for abuse of
dominance, then an absence of proof of such intent would suggest that the defieodlanbe exonerated.
That could lead to undesirable outcomes for competition and consumer welfare because alorkiagd
company might successfully abuse its dominance without leaving any evidence of its intent 1 do so.

2.3.8  History of Dealing.

There are arguments for and against the relevance of this factor. It refers to whether the dominant
firm is refusing to deal with customers it previously supplied or customers it never supplied. If there is a
history of dealing between the dominant firmdathe target(s) of its RTD, and if the target(s) made
relationshipspecific investments such as advertising a product that can be made only with the upstream
product, then the RTD tends to cause more harm because it destroys the value of those investments
Furthermore, the fact that the upstream firm had been willing to sell to the customer(s) provides some
evidence that, at least during that period, it was profitable to do so. Unless conditions changed in a way
that made selling on the previous termpnafitable, the RTD may fail the PS and/or NES tests.

A key part of this factor is determining whether there have been any changes that justify the RTD. If
the dominant firmdés costs have increasedow,ar som
higher price could be justified even though it might initially seem like a constructive RTD. If the RTD is
part of a new business strategy, though, difficult questions can arise. For example, what if a vertically
integrated firm decides that it alld raise its price to downstream rivals because the current price does not
take into account the opportunity cost of lost downstream S&lékthis change is simply the result of

4 Shapiro,supran.3 at 45 (emphasis in original).

8 Glazer,supran.16 at 5;see alsdA. A. Poultry Farms, Inc. v. Rose Acre Farms, 1881 F.2d 1396, 1401
02 (7th Cir. 1980 )mo(sEa satlelr berwiodkeg ncle. )be(aiiri ng- on 061
driven desire to succeedFramamedqdtlkethem competitorsj thepneéds pr e
not cheer them on to success; a desire to extingt
motive behind, competitiono ) .

9 See Barry Wright Corp. v. ITT Grinnell Cor24 F.2d 227, 2321% Cir. 1983) (Breyer, J.) (noting that

under an interbased test, firms might refrain from describing the motives and consequences of their
actions, thereby thwarting the test).

0 This example is discussed in Shapsopran.3 at 15.
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recognising that the old price measured economic cost incorrectly, teecoald argue that fixing that

error should not be deemed actimpetitive, even though the higher input price be passed on to the final
customers. Whether such an error is the real reason for the price increase or just a pretext could be very
difficult to prove one way or the other.

One of the few scenarios in which Shapiro is less apprehensive about imposing antitrust liability for
unilateral RTDs involves installed base opportunisnThis can occur in network effects markets when a
firm achievesadni nant position in part by i mplementing 0
complementary firms. Once the complementary firms have committed, the dominant firm can exploit that
commitment by imposing less favorable interconnection terms orimgfts interconnect at all. Shapiro

notes that it is common in the computer industry
complementary products even if those firms also sell products that are directly competitive with some of
thefra firmés product s. That kind of fAopennesso ca

if the firm becomes dominant it may be tempted to stop being so cooperative.

Shapiro has two reasons for being less concerned about prosecutifigdinstee opportunism

cases’ Fi r st , unli ke the right to keep the fruits of
dealing for legitimate economic reasons, the right to engage in opportunistic RTDs is not necessary to
encourage innovation.. n f act, the fear of being subjected to

to make investments. Second, there will always be a set of selling terms that applied in the past, and those
can be used when imposing a duty to deal. Although heomdkdges that difficulties may remain
because there may have been some changes in economic conditions, Shapiro finds it significant that there
was fa r ewoervliadntb enrcehamhar k based on prior dealing][.
toappy i n every RTD case involving a prior course
increases only when the defendant has behaved opportunistically.

On the other hand, imposing a general duty to continue supplying other firms once they become
customers may make upstream firms reluctant to begin selling their input to downstream rivals in the first
place. That, in turn, would slow capacity expansion and the development of new products and services,
which would also harm consumers. Elhaugeeagrthat such a duty would be undesirable because it
woul d discourage dominant firms from ever dealin
sort of discrimination against rivals that is least necessary to further ex ante incentiveegtnémt?

Glazer adds that a duty to continue cooperating with rivals could harm consumers in a more fundamental
way: by facilitating collusiori?

Even if a court or agency is not comfortable with using a history of dealing as a basis of liability, if
there is enough other evidence to support a liability finding then one could argue that the history of dealing
might still help to determine a price ceiling (if one is going to be imposed). The price that the dominant
firm had previously charged is an obus candidate. But requiring firms to continue dealing with their

ot Id. at 16.
> Id. at 16.
%3 Einer EIl hauge, ADefining Better Monopolization St

See alsdGlazerssupran . 16 at 4 (contending that a duty to con
incentive in which a monopoliss better off never starting down the road of cooperation at all, lest it find
itself stuck forever i n a bad AspanAfter Tairke 0The Sildatl eanor
Revolution of Section 2 of the3shé6mhman2B06) 0 ( ABoATL
would hesitate to cooperate in the first instance; the law would put a premium on old ways of doing
thingso).

4 Glazer,supran.16 at 5.
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rivals on unchanging terms is not practical in a dynamic world. Some flexibility will have to be permitted

so that the sellerés cost ¢ hange san bertaken mto gccountap r o v
Nevertheless, the former price could at least provide a rough idea of what an appropriate price might be,
whereas no such clues are available when there is no history of dealing.

2.3.9  Objective Justifications

This topic is relatd to intent, in a sense, but objective justifications are used to exonerate defendants
rather than to prove their liability. In the RTD context, an objective justification is essentially a special
circumstance that excuses an otherwise unlawful refdéalmatter what test or standard has been used to
determine that the RTD should be unlawful, the analysis will be incomplete unless it considers any
plausible objective justifications because there are sometimes valid, eveongpetitive reasons why
dominant firms refuse to deal.

Typically, the burden of establishing an objective justification falls on the defendant. To make its
case, the company has to show that its RTD was necessary or at least rational for some reason other than
bringing about harrno competition. Therefore, it should be able to show that it would have refused to deal
even if doing so would not have harmed competition. If the company makes that showing, even critics of
anticompetitive intent evidence would probably agree thatipjsopriate for a competition agency to use
any such evidence it has to rebut the proffered justification.

For example, a downstream buyer may have a history of doing substandard work and therefore may
damage the upstream suppteamdbsi rmpius adai bowed t bdeu
in its own product or service. Alternatively, a manufacturer might need to impose a quota system to ration
supplies of a vital medicine or some other product that is critical to public health or sRfdting aside
guestions about whether the quota system is i mpr
the manufacturer could be justified in refusing to sell further supplies to that party. There are many other
examples of potentialliegitimate, objective justifications, a few of which are listed here:

1 The dominant firm experiences cost increases or it makes product improvements that justify
higher prices, even though those price increases might initially seem like a constructive
RTD.

T A vertically integrated firm might find that selling its upstream input to other firms might
be infeasible for some reason, such as that the integrated firm lacks adequate capacity or it
is too expensive to adjust the design or production of the topuket the demands of the
buyers.

1 The buyer has failed to pay for goods it has received from the dominant firm in the past, so
the latter is unwilling to sell or to extend credit to the buyer again.

3. Development of the Law on Unilateral Refusals to D

This section traces the development of the case law on RTDs in two major jurisdictions, the EU and
the US. Both jurisdictions have a rich body of case law and a rather clear trend in the stance that their
courts have taken toward RTDs. There is alstisaussion of two relatively recent cases from other
jurisdictions. The approaches and outcomes in those cases are compared with what likely would have
happened if the cases had been brought in the EU or US.
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3.1 European Union

Because Article 82 ispar of the EC Treaty, it has been int
objectives. Of course Article 82 and legal decisions based on it are concerned with conduct that harms
consumers, but sometimes the decisions have given other consideratiors egaal more attention. For
example, some major decisions have expressed concern about dominant firm conduct that manipulates or
stops the flow of commerce between EU Member States, conduct that impedes access to markets and, at
least in early cases, camt that harms smaller firms. Collectively, recent Article 82 cases still have not
consistently required that anticompetitive effects be siiwks we will soon see, though, the RTD cases
in that group are exceptions.

The baseline presumption in Eueopas traditionally been that dominant firms have a general duty to
suppl y. The word figeneral o is important, t hough
unconditional dutytodedl. | n any event, t he Eur Brgneadecisinoseems o f
to have eliminated that general duty or at least to have weakenBdbitnerand other recent cases like
Magill andIMS have tipped the balance in favour of dominant firms who refuse to deal. But to gain some
per spect i v ecumwentpdsitioa, it € neagessard te begin with the more aggressive approach used
in earlier cases.

The first RTD case decided by the ECJ W@asnmercial Solvents Corporation v. CommissfbiThe
defendant, a dominant firm in the market for aminobutamadl cut off its supply of that chemical to a
small Italian firm, which used it to produce a certain ethamfhaséd drug. The defendant said its motive
for the RTD was that it had decided to enter the market for producing that drug itself and tlsahd wa
longer able to supply aminobutanol. Finding in favour of the Commission, the ECJ ruled that that the

evidence did not support Commerci al Solventsb6é col
firms. The Court also ruled that a dominapstream firm could not eliminate competition from its former
customers, which Awould amount to eliminating on

Common Market, o just becaus e® Thatpan efdhe mimgnplidsehdt t o e |
the Court was focusing more on harm to a competitor than on harm to competition, thereby setting a lower
threshold for liability. This passage confirms it:

[Aln undertaking which has a dominant position in the market in raw materials and
which, with the object of reserving such raw material for manufacturing its own
derivatives, refuses to supply a customer, which is in itself a manufacturer of these
derivatives, and therefore risks eliminating all competitmm the part of this
customeris abusing its dominant positidf.

It i s al so noteworthy that the Court did not c
integration might have caused.

» SeeCase G27/76 United Brands v. Commissidi978] ECR 207, [1978] 1 CMLR 429; Casé & 7/73
Commercial Solvents Corp v. Commisgip®74] ECR 223, [1974] 1 CMLR 309.

%6 OECD, Competition on the Merits, Background Note, DAF/COMP(2005)17 (June 2005).

57 Jonessupran.24 at 24546.

8 Cases 6 and 7/73, [1974] ECR 223, [1974] 1 CMLR.309

9 Id. at para. 25.

e Id. at para. 25 (emphasis added).
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The next major ECJ decision involving an RTD Wisted Brands v. Commissidh The condiional
RTD in United Brandsvas not imposed directly on a competitor of the defendant, but rather on a customer
who had cooperated with one of the defendantos c
its supply of Chiquita bananas to a Dsmnidistributor because the distributor had participated in an

advertising campaign with one of UB6 rival s. As
UB6s Chiquita bananas. Al t hough t hérefore bayond thec t i s
intended scope of this Note, it is useful to stud

used in subsequent cases.

The European Commi ssion decided that UB6s condu
ageed on the basis that the RTD dAwould I imit ma
fidi scourage its other []distributors from suppor
deterrent effect of the [RTD] imposed upon one of them waniddke its position of strength on the
relevant mar ket t h &t ThemECd halso moed ¢hat a fddmeant firm eould not
discontinue a lengthy course of dealing with a customer who adheres to regular commercial practices. To
cut off supply undesuch circumstances would be a discriminatory act that could eliminate a firm from the
relevant marke¥ Furthermore, while it noted that even dominant firms have the right to protect their
commercial interests, the Court also limited that right, statiriga t a dominant firmds
Aproportionateo to the threat and it must not be
dominant position.

The Court inUnited Brandswa s a't | east somewhat mi n dcts wr of t
competition (as opposed to its potential effects on competitors). Nevertheless, it did not explain in much
detail what the specific effects would be or how they would come about, nor did it require a showing that
they had actually occurred or wdileely to occur®® The right of a dominant firm to protect itself was also
described rather vaguely. AProportionatedo is a
firmés intent was given mor e i muotberntore, omeanightiwoander t h e
about the wisdom of discouraging dominant firms from trying to strengthen their positiongJniBed
Brandsi s now nearly 30 years old and some of the Cou

Although the next major case involved itéetual property, it is included here because its influence
may have spreafl or may eventually spreadb ey ond cases involving refusa
Magill, three television broadcasters had used the copyrights they held over their TVnpsobealules to
prevent the publisher of a weekly program guide from listing their programs. At the time, there was no
other weekly TV program guide covering all three stations available in the relevant market. The ECJ took
a much more sceptical view ofTR claims than it had taken in eith@ommercial Solventsr United
Brands most likely because it was concerned about giving proper deference to IPRs. The Court ruled that
an RTD could be an abuse only underondiiens:cigthet i on al
product to which the refusal to supply relates is an indispensable input required for the marketing of a new
product; ii) there is no justification for such refusal; and iii) the dominant company reserves for itself the
secondary downstam market. In reviewing the elements of an unlawful RTD, the Court actually added a

61 [1978] ECR 207, [1978] 1 CMLR 429.
62 Id. at paras. 183, 192.
83 Id. at paras. 18283.

o4 Jones points out that there did not seadisribitass be an

from carrying rival goods. Instead, the RTD was seemingly designed to discourage further participation in
rivalsd advertising programs. She therefore conc
on whether and to what extenth e RTD r ai sed UB6s rivals6 costs or
Jonessupran.24 at 247 n.103.
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new one (that the input be required for marketing a new product) and ratcheted @pntheercial

Solventse | e me n't (that the RTD #fAri skpsardl ionii ntahtiisn gc uadtlc
tougher standard (that the RTD not only eliminates all competition from the customer, but that the
defendant has a monopoly over the downstream market). Despite the stiffer requirements, the Court found
that they were all nién Magill and, accordingly, ordered compulsory licengthg.

In 1998,0scar Bronner v. Mediapriﬁetc onfirmed that the ECJO6s vVvi ews
nonIPR cases. LikeMagill, Bronnerset a higher bar for liability than eith@ommercial Solugs or
United Brandsdid. Bronner published a regional Austrian newspaper and wanted access to the home
distribution system of a larger national newspaper publisher. The larger firm, which had a dominant share
of the daily newspaper market, refused Bmnndé s r equest . The ECJ held t h:
to i) relate to a product or service that is indispensable to the business of the firm requesting access, there
being no actual or potential substitute; ii) eliminate all competition from imeréquesting access; and iii)
be incapable of objective justificatiéh.

The Court made it clear that the fAindispensabil
it would not be economically viable for the firm requesting access to creatdicate facility. Instead, it
would at least have to be shown that it was not economically viable for a firm in a position similar to the
defendawmt 6 he victimbds) t o cBroareertuges thehatdCorraecciall i t vy .
Solventsvers on of the #fAeliminate competitiono el ement
victim) rather than the newer, more selectidagill version (the RTD must eliminate all competition in the
secondary market). The Court decided that it did not needlé yet on whetheMagill would be
applicable in nofPR cases because tBeonnerfacts did not even meet the lighttommercial Solvents
standard, let alone thdagill standard. The Court reasoned that competition from Bronner would not be
elimnatedb ecause sever al substitutes for Medi aprintds
delivery and newspapers kiosks. Furthermore, there were no technical, legal, or economic obstacles
preventing Bronner from setting up its own home deliveryesygor making it unreasonably difficult to do
so. The Court therefore ruled in favour of the defentfant.

What may strike one as strange ak®rdgnneris that it conflates the determination of dominance with
standards for finding an abuse. First, thdispensability requirement, which expressly requires that there
be no actual or potential substitutes, is simply a reconsideration of the factors involved in finding that the
defendant is dominant. Granted, the bar is raised to the level of monopotytinatmelominance, but the
point is that the el ement is about mar ket power
competition from the victimd requirement is just

without access to the defemdh t 6 s°° In otpen words, it is just another way of asking whether any
substitutes are available.

Writing separately, the Judge Advocate General Jacobs took the opportunity to make several points
that seem to have been heeded by the full Courts tFir he stated that it he ri
partners and freely to dispose of oneds property

Member States, i n some & anerdingly ithosk principlessundimore ke o n a |
& Magill, Joined Case€-241& 242/91P, [1995] E.C.R. 4743, 4 C.M.L.R. 718, 79800,
6o Case 7/970scar Bronner v. Mediaprint Zeitungand Zeitschftenverlag GmbH & Co. KG1998] ECR
1-7791, [1999] 4 CMLR 112.
o7 Id. at para. 41.
o8 Id. at paras. 436.
69 Stotherssupran.3lat 259.
0 Bronner, [1998] ECR 7791 at para. 56.
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the presumption that applies under US case law than the traditional European presumption that dominant
firms have a general duty to supply. In addition, Judge Advocate General Jacobs stated that the incentives

for dominant firms and theicompetitors to invest in efficient facilities should not be weakened by

allowing competitors to share them whenever they ask.

Mo st recentl vy, the ECJ confirmed in a

not her
license may be unlawfuhi cer t ai n ci r c UiMBddcisiantheCGourtheld: n 20046 s

(@) 0))

It is clear from the caskw that, in order for the refusal by an undertaking which
owns a copyright to give access to a product or service indispensable for carrying on a
particular busings to be treated as abusive, it is sufficient that three cumulative
conditions be satisfied, namely, that that refusal is preventing the emergence of a new
product for which there is a potential consumer demand, that it is unjustified and such
as to exclud any competition in a secondary market.

Those are the same requirements that appliéthmill.

This time the Court explained what it meant
separate antitrust market. Rather, it is sufficient tivat different, interconnected stages of production

Co,|

by

could be identified where the upstream product was a necessary input for a downstream product that the

competitor sought to produce and supply. The requirement that the refusal to license mustaeyclude

competition in the sealled secondary market nevertheless seems to be a substantial tightening of the old

Commercial Solventstandard, which required only the exclusion of competition from the firm requesting
access. In addition, the requirement ttia party who was refused access must have been aiming to

produce a new product raises the liability bar even higher. Finally, and unfortunately, the Court refrained

from explaining when a refusal to license could be justified, leaving a significantoquesanswered.

While stild]l not quite as transparent as they

C C

focus toward effects on competition and consumers instead of on a lone competitor, as well as a

willingness to consider factors that migistify the conduct.

3.2 United States

Unlike the preBronnerframework in the EU, the traditional presumption in the US has always been

that dominant firms do not have a general duty to deal, even if they are monopolists and their refusal limits
compettion. The strength of that presumption has fluctuated over time, but it has been stated repeatedly in

the case law since the 1919 Supreme Court dedisiited States v. Colgate The Court hel

absence of any purpose to create or mairdamonopoly, the [Sherman Act] does not restrict the long

d

recognised right of [a] trader or manufacturer engaged in an entirely private business, freely to exercise his

own independent discretion a% Therewap apetiothetvgeenvtiet h  wh
Aspen Skiingand Trinko decisions (1985 2004), when it appeared that the presumption had withered
away and that firms with substanti al mar ket powe

busi nes § Witheut that justifimtion, courts would presume that the purpose and likely effect of

71

Id. at paras. 568.

2 Case 418/01,IMS Health Care GmbH & Co. K& NDC Health GmbH & Co. K&udgment of April
29, 2004, at 138.

& 250 U.S. 300, 307 (1919).

" Aspen Skiing Co. v. Aspen Highlands Skiing Corporadd2 U.S585,597 (1985).
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the RTD were to eliminate a competitofrinko appears to have swung the pendulum back in the other
directioni and indeed to have placed it even beyondZibkgateposition. Both caseseadiscussed below.

The relative importance of anticompetitive intent in US RTD jurisprudence has also waned in recent
years even though it remains a required element for a finding of attempted monopolisation. That trend
culminated in an outright snub bjpge TrinkoCour t which conspicuously de
absence of any purpose to cr eat eColgatepassage abbva.iFor a mc
many years, though, intent was an important factor.

The mid20" century casé.orain Journal Co. v. United Statesay be the only US monopolisation
case for which virtually every commentator agrees liability was warrdhtéorain Journalinvolved a
dominant firm that conditionally refused to deal with any customers who did business with e f i r mo s

Relying on the findings that the defendantds int
would have maintained a monopoly, the Supreme Court decided that this case was an exception to the
Colgatepresumption and affrmmd t he defendantés | iability for att

Lorain Journalwas, in essence, a form of exclusive dealing, so it is not necessary to dwell on it here. The
key point is simply thatorain Journalconfirmed that there are excipts to the general right to refuse to
deal.

The Supreme CourAspgers Skih® 8% v. dgpeni Highlands Skiing Corporation
immediately became the leading unilateral RTD case in the US and held that position for nearly 20 years.
In that casethe Court was asked to determine the conditions under which a dominant firm must continue a
joint mar keting arrangement with a rival. The d
the relevant market. T heconlypdtharisitet Fof years( thieHwodirms feaeth d s 0 |
cooperated in offering a joint ticket that permitted skiers to use the ski lifts at all four of their locations.
The firms shared the revenue from the joint ticket sales on the basis of usage at eiach |[Bvantually,
Ski Co. demanded that Highlands accept a fixed pe
historical average based on usage. The firms could not agree on how to allocate the revenue between
them, and Ski Co. eventually teimated the arrangement. Highlands attempted various workarounds,
including offering vouchers for lift passes at the three Ski Co. mountains. The vouchers would have
reimbursed Ski Co. at the full retail value of the passes, but Ski Co. refused totlaesept

The Supreme Court acknowledged that #dAeven a fi
joint mar ket i nd® Neierthtless it foundnhmteSki iCa. did havee such a duty, rephrasing

» See, e.g., Eastman Kodak Co. v. Southern Photo Materials2€8.U.S. 39, 375 (1927) (affirming
liability for monopolisation where Kodak was trying to integrate downstream and had refused to sell
supplies at wholesale prices to a retailer that had declined to be acquired, relying in part on the finding that
Kodakds RiTDpuwrassuainice of a purpose to monopolize. 0)
words from theColgatepassage had been relied upon in cased.likain JournalandAspen Skiinghows
t hat , ThAnkoetfiecerwas no general first principle tlatonopolisthas t he ri ght to r e
Fox, supran.53 at 157 n.15 (emphasis in original). But that is incorrect. Even monopolists had that right
underColgate What they were not allowed to do was refuse to deal for the purpose of maintaiiving the
monopolies. In any event, using intent to maintain a monopoly as a standard for liabiligdgiskd
because as a matter of logic we should want monopolists to try to maintain their monopolies- (by pro
competitive means, of course). If they did trgtto maintain their monopoliésindeed if they did not try
to strengthen thefnthen they would not be competing to the best of their ability.

" 342 U.S. 243 (1951); Glazesupran.16 at 7.
" 472 U.S. 585 (1985).

8 Aspen Skiingd72 U.S. at 5994,

o Id. at 600.
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it as a lesshanabsolute right to refuse tbe a | : AThe high value that we [
to deal with other firms do &%sPreniselywhpnteaGourttcdnsidered h e r
Ski Co.6s conduct to have crossed d¢ommentdry, inparthas
because the decisionds reasoning is not entirely

The outcome is based on a variety of decisional standards. Their importance relative to each other is
not specified. The Court may have considered all of them to be equpbytamt, or it may have thought
that some were more vital than others. Furthermore, one cannot tell from the opinion whether any of the
standards, when satisfied, were deemed to be individually sufficient to warrant a finding of liability, or
instead whéter several or all of the standards had to be met to reach that finding.

What can be discerned from the opinion is, first of all, that the Court considered the effects of Ski
Co.6s conduct on competition and :consumers as wel

[Nt is relevant to consider its impact on consumers and whether it has impaired
competition in an unnecessarily restrictive
exclude rivals on some basis other than ef/
behavor as predatory. It is, accordingly, appropriate to examine the effect of the

chall enged pattern of conduct on consumer s,
Co. itself**
There are at | east three st and a rcdnaotunmecessarilytestrigta s s a ¢

competition (whatever that may mean); 2) the defendant cannot attempt to eliminate rivals on a basis other
than efficiency (basically, the EEF test); and 3)
and the dfendant itself have to be considered in some manner. The Court found that consumers were
harmed because they preferred to have the fardt pass and Ski Co. discontinued it; Highlands was
injured lg%/ the RTD in that it was losing market share; and ¢hendant had no plausible justification for

its RTD.

The decision also emphasises the fact that Ski Co. had discontinued an established history of
cooperating with Highlands, as opposed to refusing a new proposal to cooperate. Furthermore, Ski Co.
refused to sell tickets to Highlands even at retail prices. These factors mattered because they prompted the
Court to infer that the prior course of dealing with Highlands had been profitable to Ski Co. and that its
desire to harm Highlands was so strong 8kitCo. was willing to forego business even on the same terms

that it currently dealt with customers. Theref c
that Ski Co. was not motivated by efficiency concerns and that it was willingriiceashortrun benefits
and consumer goodwill in exchange for a perceived-tongn i mpact on ®iTheeissmal | e

least one more standard in that passage: 4) the defendant cannot sacrifinenshertefits in order to
harm a rival.

In principle, at least, there could have been other reasons why Ski Co. wanted to stop cooperating
with Highlands? The arrangement may no longer have been profitable due to a change in circumstances,
or perhaps Ski Co. had simply figured out that it would feégpable to keep all of the sales revenues from

80 Id. at 601.

8 Id. at 605.

8 Id. at 608.

8 d. at 61011.

84 Ge or g eTrinka GoingAltheWay, © 50 Anti tr ust27B38hk7etin 527 (200
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its three mountains than some percentage of the revenues from theolmtain combination.
Unfortunately, the decision does not indicate whether the latter reason would have qualified as a legitimate
bushess justification.

Not surprisingly, lower courts sometimes struggled to find useful guidancaspen Skiing

Refl ecting on the decision, one appellate court v
its unusual facts, it is thatrmonopolist may be guilty of monopolisation if it refuses to cooperate with a
competitor in circumstances where some “tTheuyser at i c

of the word fAmayo shows that t bneenaughdo dmw frohspenp | e t |
Skiingwas by no means determinative. Even so, it might have done well to be even more cautious, given
that the next major Supreme Court decision on RTDs did not even mention that one principle.

In Verizon Communications, Inos. Trinkg® the U.S. Supreme Court clarified the law on a
monopolistos duty to assist i ts rival s, but 0N
considerable uncertainty intact, not only with regard to RTDs, but with respect to monopoliaatim
general. The case arose because the Telecommunications Act of 1996 aimed to inject competition into
local telephone service markets by requiring incumbent local exchange carriers (ILECs) to share their
networks with competitors. A certain ILEGvliich later became part of Verizon) therefore signed
interconnection agreements with its rivals, making the operations support system that processed customer
orders available to them. Compl aints t &negqualt he |
basis were addressed by a consent decree under the Telecommunications Act. One day after that decree
was finalised, Trinkd a customer of one of the rivaisfiled an antitrust complaint. It alleged that the
same conduct that led to the conseetree also violated section 2 of the Sherman Act by discouraging
customers from using competitorsd servites and th

The Court explained that the Sherman Act does not impose a general duty on monostiets tioe
source of their advantage with rivals because doing so would conflict with the underlying purpose of
antitrust law. In particular, it could reduce the incentive for the monopolist, the rival, or both to invest in
the economically beneficial fdities in the first place. Furthermore, enforcing such a duty would require
courts Ato act as centr al pl anners, i denitardleyi ng t
for whichtheyareils ui t ed. 0 Fi nal | yfprcing boempetiarsuto rnegotiate with eacke d t t
other could facilitate collusioff.

The Court acknowledged that certain exceptions to the general rule that there is no duty to aid a rival
had been made in the past, but it also noted that such exceptionsmiare kd fbecause of t
virtue of forced sharing and the difficulty of identifying and remedying anticompetitive conduct by a single
f i r®mOng of the most noteworthy exceptions was madAspen Skiing Interpreting the rationale
behind that desion, the Court first pointed out that there was a prior history of dealing between the two
companies involved in that case. Next, the Court noted that the defendepieinSkiingrefused to deal
with the plaintiff even on the same terms it used wittail customers. Both of those facts supported a

conclusion that the defendamadii a wi | | i n g n e sterm gradits tb achievaan anticerhpetitive

& Olympia Equipment Leasing Co. v. Western Union Telegraph7€@.F.2d 370, 37 (7" Cir. 1986).

8 540 U.S. 398 (2004).

87 The Act provides that #Anothing in this Act
applicabil ity of ld.at406 (quotingts 601(R)(L) of tiiesleaosninunicationgsct). O

8 d. at 40708.

8 d. at 408.
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e n & .Finally, the Court noted that thespendefendant had refused to provide services tavitd that it
willingly provided to the public.

The Court then observed that none of those factors was applicdbiekn. There was no history of
dealing between Verizon and its rivals. It could not be inferred that Verizon was giving up profds by
fully cooperating because the price it would have received was not a price it set itself, but rather a
regulatiorimposed, cosbased price. Last, the relevant servicdliimko had never been available to the
public™ In fact, the only reason Veon made it available to rivals at all was that the Telecommunications
Act forced it to do so. Therefore, because the circumstances did not fit within the exception carved out in
Aspen Sking t he Court confirmed the di #failed $oastate a f Tr |
cognisable claim under the Sherman Act.

Several standards are at workTirinko, especially in tAsgen SkingTheds de
first, concerning the prior course of dealing between the defendant and its rival, hasdedgwriticised
because it could either discourage monopolists from ever dealing with rivals lest they be forced to deal
with them perpetually? Alternatively, it could encourage monopolists to collude with their rivals. In fact,
one might well wondewhy the two rivals ilAspen Skiingvere ever allowed to have a joint venture in the
first place. The Court gave stature to the prior course of dealing standard anyway, though, by using it to
distinguish the facts dffrinko.

The second rationale includisiguage that seems to endorse the PS test. One of the problems with
the PS test remains unresolved, though, which is that the Court gave no useful guidance regarding the
meaning of the term fAan anticompetitisedemadoial
anticompetitive endo even if it does require proc
social welfare.

Significantly, Trinko also states thalspeni s A a't or near the outer bou
refusal to cooperate ti rivals can constitute a violation of Sectioff 2ZThus, theTrinko Court used three
standards, at least two of which have serious weaknesses, then undermined them all by saying that the case
on which they are based is an outlier. In doing so, the Gud hazy impression of how to identify cases
that are within the boundary of Sect Wearelftwithi abi | i
the clear rule that monopolists do not have a duty to assist their competitors, except when thieg do.

boundary of A 2 | i % Wmretogritign ofrtte pomfusiors that lingers afeimkaythet . o

US Antitrust Moderni sati on Commission issued a r
improvement in Sherman Act Sectionléal standards are desirable, particularly with respect to areas
where there is currently a lack of clear and consistent standards, such as . . . whether and in what
circumstances (if any) a molopolist has a duty to
% d. at 409

o Hay notes that the leading Australian RTD case concerned exactly the same type of situation but the

outcome was different from that ifrinko. SeeHay, supran.84 at 535 n.32 (citinQQueensland Wire
Industries Pty. Ltd. v. Broken Hill Proprietary Co. Ltd67 C.L.R. 177 (1989)).

92 Elhaugesupran.14 at 314Glazer,supran.16 at4-5.

9 Trinko, 540 U.S. at 409.
o4 John Lopatka & William Page, fBargai ni mfgSecion®d Mo n o
Liabil i tAsperaBdinkoee@ n73 Antitrust Law Journal 115, 15

% US Antitrust Modernization Commissiosupran.7 at 12;see also id a't 101 (AAlthough

decision inTrinko provided some guidance on the factord thight suggest liability for a refusal to deal
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Not surprisingly, Trinko is expected to have a limiting effect on RTD claims in the US. Jones, for
exampl e, predicts that the decisionbds fAsceptical
be in a narrow set of circumstances that a refusal to aidnapetdor will constitute unlawful
monopol i sat iPKreyitre STakehas peovidedtall biit antitrust immunity fafusals
todealby monopolists that had not O6voluntarilyd pro
compuls oHf Fdx adds that | ower courts now Atypically
of action only if the facts f al kdutwid-deahprincipldssopend s
within a nearly obliterated essential facilitiesd t r®1 ne . o

3.3 Comparative Assessment

Hay devised a hypothetical RTD fact pattern in the aftermaifriokot o hel p expl ai n ¢t}
implications for future casé8. His scenario is also useful for comparing ffénko approach with the
E U6 s aamlp phe scenario involves a vertically integrated defendant (M) who is the sole producer of an
input (1) that is used to make the downstream product (D), for which there are no good substitutes. To
avoidTrinkod s i mpl i ed i mmuni t ynefeomadedheif ieput dnailaklesto thelpuablich a v e
Hay assumes that M has occasionally sold | on the open market (at a meewpbpyrice). Furthermore,
because M has complete control over |, it also has a monopoly in the market for D and has charged

monpoly prices in that market, too. Firm C, attr
obtain supplies of | at some fAreasonabl ed price |
asks M to supply it with | on reasonable tertis, r e f us e s . C then compl ains

competition agency that the RTD is harming both C and competition in the market for selling D.

When the agency asks M why it refuses to sell | to C, M claims that no firm in its position wald wa

to sell I to C. M explains that it currently fa
M therefore is able to charge a monopoly price f
somet hing | i ke Mo6tsheinncG ewielnlt abe cabte to undercu

Consequently, M would either lose market share in the D market or be forced to lower the price M charges
for D such that most or all of the monopoly profits currently being earned there are &inina

On the other hand, M explains, it knows that it could make as much profit as it currently does if it
were to sell | to C at a monopoly price, and consumers would still pay essentially the same price that they
do now. In any event, M says, the raasiarefuses to sell to C is that C refuses to pay the monopoly price
for I. M views that as a legitimate, objective justification. In other words, M is trying to prevent any
competition from a rival that M would be subsidising with an artificially lawegfor I. Alternatively, if
M can charge a price for | that is high enough to enable M to make the same profit even if C takes over a

with a rival, the decision is far from definitive. Businesses need better guidance from the courts on how to
avoid antitrust scrutiny for a refusal to deal wi t

% Jonessupran.24 at 262see é&soHay, supran . 8 4 at HSnkois takewto ésrnogical conclusion,

it may be that the 6duty to deal d has &either beer

pocket of exceptional situationso).
o7 Keyte,supran.27 at 44.
%8 Fox, supran.53 at 154.See alscCovad Communications v. Bell Atlan407 F.3d 122@D.C. Cir. 2005)

(dismissing Section 2 claim where there was no history of dealing between the parties and stating that
fATrinko now effectively makes the unilateral terminatifra voluntary course of dealing a requirement for

a valid refusato-deal claim undeAspermd )MetroNet Services Corp. v. Qwest Cqrp83 F.3d 1124, 1132

(9™ Cir. 2004) (holding that termination of a history of dealing was not a Section 2 violatianseec
defendant intended to increase its short term profit)).

9 Hay, supran.84at 538541.
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substantial portion of the market for D, then M would see no need to eliminate C (other than in what Hay
des cr i &feve pathakogical situations where M still has a long run interest in eliminating C as a
compet®Ptoro).

The interesting question is what M would have to do under the applicable laws and precedents in
various jurisdictions to avoid liability in this sitii@n. Hay considers four possibilities:
(a) M must offer to sell 1 to C at a reasonable priae, a costbased or competitive price;

(b) M must offer to sell | to C at a price that does not require M to sacrifice any of the profit it
currently earngrom selling D%

(c) M must offer to sell 1 to C, but M can set any price it wants to set; or
(d) M can do whatever it wants to do, including refusing to deal with C altogether.

Hay contends that US law as it is set fortfTiinko does not seem to reigel that M go so far as (a) to
avoid liability. The decision recognises the difficulty that courts would have in determining what a

reasonable price is and shies away from it. To
planners, identifyinghe proper price, quantity, and other terms of dedliagrole for which they are ill
s ui t% dnother reason that (a) would not fare well affeinko, Hay argues, is t

appreciation of monopoly profit as an important business incefffive.

Option (d) is really no different from (c), since (c) can achieve the same result as (d) without resorting
to an outright refusal. Thus, if we reject (a), we are left with (b) and (c), which are different only in that (b)
captur es t hos ecasésfwhene Mphastahoog rungnterest ih making sure that C is not viable
even if M is not required to subsi'y AsHaynGtéssthipar t i
standard corresponds to the NES test because it prohibits RTDs that wéeldhanaconomic sense but
for the fact that they eliminate C. But Hay doubts that courts actually are able to discern between prices
that do and do not meet standard (b). Furthermore, he rightly arguespumtielled defendants will not
rescue courts &m this difficulty by refusing to deal outright and thereby making the inquiry easier.
Instead, they will at least offer to deal at some price, forcing courts to grapple with the complex issue of
whether defendants are constructively refusing to deal riging significantly above their profit
maximising level. Hay asserts that making that determination would be even harder than figuring out
whether a firm is pricing below its cost in a predatory pricing t&se.

100 Id. at 541.

101 This concept can be difficult to understand. Another way of stating it is that M must offer to sell | to C at a

price that is no higher than tipeice at which M would not sacrifice any of the profit it currently earns from

selling D. The idea is to allow M to continue earning all of the monopoly profit it gets from selling D at

the monopoly price even if it sells | to C (thereby allowing C to wete in the market for D and take some

of M6s business in that mar k et ) T Wwhie simbltaneayslynrngt a s u
allowing M to charge such a high price for | that the price constitutes a constructive RTD.

102 Trinko, 540 U.S. at08.

Hay, supran.84 a t 544 (Athe mere possession of monopoly

monopoly prices is not only not unlawful, it is a
Trinko, 540 U.S. at 406).

104 Hay, supran.84 4 545.

105 d. at 54546.

52



DAF/COMP(2007)46

Consequently, courts will either tackle theoblem of distinguishing prices that maximise profits
from prices that are rational only because they eliminate a competitor, thereby introducing substantial
possibilities for errors and uncertainty into the analytical process, or they will give upllabdctaon
standard (c). Itis more likely that they will opt for (c), especially in lightraikod s war ni ng abou
acting like central planners. Once they are at (c), courts may as well go all the way to (d). Therefore, Hay
concl ud e $ollowditheipdthfcarnaechoait in the opinion to its logical conclusion, there will be few, if
any, exceptions to the principle that a firm, even a monopolist, has absolutely no duty to sell or to
cooperate with a P thedscoriectthen andempSelawi the dyppthefical firm M
would not be held liable for its RTD even if its refusal is outright.

In the EU, the outcome is substantially less certain. First, it would depend on whether the
hypothetical is analysed unddfagilld s BWBodstandards oBronneb s st andar ds. | f
standards were applied, the result would be exactly the same as what Hay predicts would happen under
current US law: M would not be held liable even if its refusal is outright. The reason is that wehave
reason to believe that C will use | to create a new product. C simply wants to enter the market for selling
D, a product that is already being sold by M.

If the Bronner standards apply, however, the outcome is not clear. We know that the withheld
produ c t I, is indispensable to C0s desired busines
C, it will eliminate all competition from C in the market for selling D. Therefore, assuming that European
courts would not bentthatdtsdegird to neap monopolydodits ia otlp thenl and D
markets is an objective justification because M has a legitimate monopoly in I, we may conclude that
option (d) is not available to M? On the other hand, if M chooses to price in accordaitteoption (a)
the courts presumably would not find the resulting competitive price to be a constructive RTD, so M would
not be held liable.

But what if M is cagier and chooses to offer | at a price that corresponds with option (b), or even just
(c)? We really have no way of knowing what the ECJ would do in either of those situaGonsmercial
SolventsUnited BrandsandBronnerall involved outright RTDs; it was perfectly clear that the defendants
had refused to supply. The Court has not yetddbe more difficult task of having to determine the point
at which an offer price ceases to be lawful and becomes an unlawful, constructive refusal to supply. Until
it does, dominant firms may have an incentive to use constructive rather than oufrghlsreshenever
they wish to deny supplies to another firm. Nevertheless, it is certainly possible that when such a case
arises European courts will be stricter than US courts. For example, a European court might rule that
unless M sold | to C at the sanprice that M sold | to other customers, which it has occasionally done
according to Haybés fact pattern, M would be | iat
could find that anything other than a price that fits within (a) would cotestitnlawful discrimination
bet ween MO6s own downstream division and downstrea

106 Id. at 547.There is a fifth possibility that Hay considers in a footnote: (e) M must offer to sell | to C at the

same price that M has sold | on the open market to other customers. Although that standard seems to have
the Spr eme Cour t drimko, st Ungs erious flawsn too, for reasons that have already been
discussed. First, standard (e) cannot account for any changes in circumstances that occur after the sales to
other customers take place, such as rising cogoutucing I. Second, it does not take into account that M

might have legitimate reasons for price discriminating between rivals ardvads

107 Based on ECJ decisions to date, this assumption appears to be safe. The Court has already rejected similar

proffered justifications at least twiceSee Commercial Solvenfd974] ECR 223 (defendant who was
dominant in upstream market refused to supply former customer because defendant wanted to enter
downstream market and compete with that custonMayill, 1995] E.C.R. 1743 (defendant refused to
supply television listing information to new downstream rival because defendant wanted to protect its
downstream magazine business).
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Despite the different standards that the US and EU use to evaluate RTDs, the overall trend is the
same in both jurisdictions. The highest courts have shown an ingreasilctance to force dominant
firms to deal with their competitors. Magill, the ECJ said that RTDs would constitute an abuse only in
exceptional circumstances. Likewise,Tinnko, the Supreme Court said it would depart from the general
rule that thee is no duty to aid a rival only in limited circumstances. It also transformed what had been the
leading RTD case into a quirky exception that now barely qualifies as a vidf&tion.

34 Cases from Other Jurisdictions

Not all OECD countries have moved imetsame direction as the US and EU with respect to RTDs.
In some nations RTDs by dominant firms continue to be dealt with on strict terms, as the first case below
illustrates. Furthermore, different countries have different ways of dealing with dorfimantvho have
been found liable for refusing to deal. As we saw in a recent roundtable, some jurisdictions are more likely
to impose monetary sanctions than others, a difference that has interesting implications in RT{3 cases.
The second case below Blwates that issue.

3.4.1 South Korea

In 2001 the Korea Fair Trade Commission issued a decision in a matter involving a vertically
integrated firm that had refused to deal with one of its downstream comp’éﬁtcﬁ’@SCO, the defendant,
was dominant in thepstream market for hablled steel coil with nearly 80 percent of the South Korean
market. Its only competitors in the upstream market were foreign firms who importeadll@dtcoil into
South Korea. POSCO also participated in the downstream maikeolfl steel plate. When Hyundai
Hysco entered the downstream market it asked POSCO several times to supply itwotlredatoil, but
POSCO always refused. Hyundai Hysco was able to obtairoled coil from foreign firms and it soon
attained a m&et share of 11 percent, but its costs were higher than they would otherwise have been
because it had to import its raw materials. In particular, it experienced higher freight, customs, and
loading/unloading fees. In addition, foreign firms were awaaé tyundai Hysco was unable to procure
raw materi al from POSCO, which decreased Hyundai
conform well to Figure 1 above.

The KFTC decided that POSCO had violated the Monopoly Regulation and Fair Tradec@uséde

POSCO interrupted its downstream compreliedcoildands b us
indispensable inputwi t h t he i ntent to maintain its dominant
Hyundai Hyscobs tboasetdatierdesbabi hesedby making

materials and made it harder for Hyundai Hysco to adapt promptly to market changes due to the lengthy
shipping times required for importing hadlled coil. The KFTC also found no objectivgsfification for
POSCO6s conduct .

An interesting exercise is to analyse the facts of this according to the European and American
precedents that have just been discussed. Beginning with the European decisions, the standards used in

108 For an interesting argument that the condudtrinko was actually more harmffthan that imPAspen Skiing

see Foxsupran.53 at 166 7 . For an opposing argument, see Johr
and Monopolization: I n Search of AsgemandorBkouinda3 y o
Antitrust Law Journal 15 (2005).

OECD, Remedies and Sanctions in Abuse of Dominance Cases, Executive Summary at p. 9,
DAF/COMP(2006)19.

110 Korea Fair Trade Commaemiimant ARbwesre by MASE&@to (1
KFTC6s decision wasal aHf ghmeChbuby tmed s currently
Supreme Court.

109
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Commercial Solventare much closer to those used in POSCO than the standards uBednmer and

Magill are. Nevertheless, POSCO would not have been found liable even under the Gansimercial
Solventsst andard because POSCOO6s RTD di ddairHgsto, vehich mi n a't
had managed to gain over ten percent of the downstream market in a relatively short amount of time
despite the RTD. Furthermore, un@onner, the case against POSCO would have faced the problem that
there were actual substitutes (immojt f or P @o8e@ Epd. st iskcerthinly possible, however, that

POSCO could have been held liable for discriminating against Hyundai Hysco because POSCO was
willing to deal with its other downstream rivals.

Analysis under US law is more difficubecause, as we have seen, American jurisprudence on RTDs
is somewhat unclear. First, it is difficult to say, without more fahtasv POSCO would have fared under
the PS or NES tests. It is possible that POSCO was irrationally sacrificing profitusyngeto sell to
Hyundai Hysco. On the other hand, it is also possible that the downstream opportunity cost that POSCO
would have experienced if it had supplied Hyundai Hysco would have been higher than the revenue
POSCO could have earned from such salagbe upstream market. Second, unlike the partigsspen
Skiing the parties in POSCO had no history of dealing with each other, so it is more difficult to infer that
POSCO was sacrificing profit by refusing to deal. Third, the outcome under theefERay depend on
precisely what is meant by fAequally efficient.o
efficient in both the upstream and downstream marketsa vertically integrated firm, then such a firm
could obviouslynotbe x cl uded by POSCO6s conduct and POSCO w
term refers to a hypothetical firm that is equally efficient only in the downstream market, then it is possible
t hat POSCO6s conduct was | i &m.l Iy mustde noted; thaughethata n = e ¢
Hyundai Hysco had not been eliminated and, in fact, that it had made at least a modestly successful entry
in the downstream market. That fact makes it harder to establish that competition has been harmed. A
fourth pant, however, is that POSCO was willing to sell to its other downstream rivals, a fact that might
support a finding of liability even under the tougfieénko standards.

3.4.2 Portugal

A very recent Portuguese case illustrates how imposing monetary sanictstead of behavioural
remedies may help agencies and/or courts to avoi o
have been di scussed above. On 2 August 2007, P
Concorréncia, issued a presse | ease announcing that the | argest
imposed on Portugal Telecom (PT) for abusing its dominant position by refusing t8'deRT. is
dominant in both the upstream markets for access to-talitey and electronic netwk infrastructure and
the downstream markets for cable television, broadband internet access, asliddixelphone service.

PT denied its downstream rivals Tvtel and Cabovi
preventing them from cablg some 73,000 homes throughout Portugal. As a result, residents in those
homes were unable to choose a cable TV service provider other than TV Cabo Portugal, of which PT is a
majority owner.

The agency found that P T 6 s preRentidg, fesridtingt dr distodibgj e ¢ t
competition because it left competitors unable to provide cable TV, broadband internet, adihdixed
telephone service. It therefore imposed a fine of 38 million euros. There was no behavioural component
to the oder other than a requirement for PT to publish portions of the ruling.

One may quibble about various liability issues in this case, such as whether the facts comport with
Bronneo s requirement t hat t he RTD el i minsp antissue thét | col

1L Autoridade da Concorr°ncia, Press Release No. 13/
38 Million on PT Comunicages fétbuse of a Dominant Positipnd (2 Ag.gust 2007
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depends in part on the geographic market definition. But if we put liability considerations aside and focus
on what the authority did after it determined that there was a violation, we can see that there is a certain
beauty in the simptdity of its solution. There was no messy, efpoone process of trying to determine
exactly what price PT should be allowed to charge. There was not even an order formally requiring PT to
deal with its rivals. Consequently, there was no fieeot immadiately, at least for continuing oversight

by the agency. Instead, the onus was placed squarely on PT to stop abusing its dominant position. If PT
does not voluntarily start to deal with its rivals and do so in a way that cannot be interpreted as a
corstructive RTD, then PT will run the risk that its rivals will submit another complaint to the Autoridade

da Concorréncia, which could respond by imposing an even larger fine on PT.

Of course it is possible that lengthy arguments will ensue between Pitsaimhls regarding the
terms of access, but PT will have to be more careful about how difficult it chooses to make access if it
wishes to avoid a larger sanction. Thus, although sanctions may not be a solution in every case, they
probably are in at lesh some cases.

4, Conclusion

The review of theoretical issues surrounding RTDs has shown that they are not easy to analyse. The
challenges inherent in identifying and remedying problematic RTDs are so formidable, in fact, that some
prominent commentatotsave given up on the idea that imposing liability on most types of RTDs is ever
advisable. The review of legal decisions, meanwhile, has shown that courts in two major jurisdictions, at
least, have begun to move in the same direction as the commentatas.become harder and harder for
defendants to lose an RTD case in the US and the EU. On the other hand, RTDs continue to be dealt with
on fairly strict terms in some OECD countries. So far there seems to be a dearth of cases in which any
jurisdicion 6s hi ghest <court has had to face the difficl
deal outright but has imposed terms of trade that might constitute a constructive RTD. It will be interesting
to see how the courts approach the challemgetetermining whether such a firm is liable for abuse of
dominance and, if so, how to find an appropriate, effective remedy.
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NOTE DE REFERENCE

du Secrétariat

1. Introduction

Les refus devente opposés unilatéralement par des entreprises dominantes ne sont nullement
exceptionnels. lls peuvent revétir de nombreuses formes depuis celle de rejets purs et simples & celle de
refus qui ne sont oppos ®s q applicatiom desconditomstcammera@ates c i r C
qui ont pour effet de décourager les acheteurs plutoét que de leur opposer un refus catégorique. Les refus
de vente peuvent étre verticaux, horizontaux ou complémentaires. Quand ils sont pratiqués par des
entreprise dominantes, ils peuvent nuire a la concurrence en empéchant une entrée sur le marché qui aurait
érodé ou supprimé la position dominante. lls peuvent aussi restreindre la concurrence sur les marchés sur
l esquel s | e produit d e tuel uh emoyen ede rpioduetion cesseniiech aunt e
compl ®mentaire. l'l's peuvent enfin °tre un moyen
anticoncurrentielles comme les ventes li€ées, les prix de vente imposés et les distributions exclusives.

Il est peutétre justifié que les normes juridiques et les approches analytiques varient selon les types
de refus de vente. Mais on observe aussi des différences dans la fagon dont les diverses juridictions
abordent les mémes types de refus de vente. La présatie examine les questions que les autorités de la

concurrence doivent g®n®r al ement consi d®rer | or s
les normes particuliéres applicables en vertu de leur Iégislation de la concurrence. Commwertarn &

| es refus unil at ®r aux de vente sont dans | 6ens
comportements wunilat®raux, comme | a fixation de |
de facon rigoureuse. La raison en est tpur analyse se heurte a la méme difficulté fondamentale que
cell e qgui g°ne | 6anal yse de | a plupart des aut

anticoncurrentiels peuvent étre difficiles a distinguer de comportements concurrentiels saifeit, E
certains refus de vente peuvent étre considérés a juste titre comme nuisant a la concurrence a court terme
mais comme lui étant bénéfiques a long terme.

Dans <certaines juridictions, l a jurisprundence
scepticisme ° | 6®gard des refus de vente oppos®s
plus marqu® ° | 6®gard de ceux qui affirment que c
ont élaboré des normes assez clailess spécialistes de la question ne sont toutefois pas encore certains
gue ces normes sont suffisamment Il i mpides ni m°
®conomi que. Dans dbéautres juridictionosesen es t
! Les refus de vente sont aussi connus sous | e nom o

interchangeabl es. En out r edomirhiat/e> scoulreatoute ta@anene dess n ot €
seuils de pouvoir de marché utilisés dsstextes législatifs qui régissent les comportements unilatéraux

dans | es pays membres de | 60OCDE. La dsidstantial, etc. on de
constitue une autre question qui nee seesrta epma se fafbeotr

comment on peudiéterming si les refus de vente pratiqués par des entreprikga considérées comme
dominanesdoivent étre jugés préjudiciables a la concurrence

* Préparée par Jeremy West, Administrateur principal, OCDE
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appuyant leurs décisions sur un ensemble mouvant de critéres et de principes. Cela a conduit les

observateurs ° sdinterroger sur l es raisons pr ®c
guelles devraient étre ces raisons. Laplupa des di scussions men®es entr e
refus de vente ont eu tendance a se perdre dans le débat plus général, et non moins important, visant a

®t abl ir l es fa-ons dbdanal yser | es c onep,des prepaose Nt s
théoriques sur les refus de vente utilisent souvent-ceux s i mpl ement comme un mo
guestion qui retient actuell ement | 6attention des

la «concurrence au mériteet un comportement préjudiciable a la concurrence.

La pr®sente note ne sodi nt ®i elsreeouwerd afet pas lesardfus s  d e
concert ®s. Ell e ne sbdbappesantit pas ndesdrgitddes sur
propriété intellectuelle car plusieurs tables rondes effleurant les questions liées a la propriété intellectuelle
ont été organisées au cours des dernieres années. De méme, bien que les questions concernant les

installations essentiellescort i t uent un aspect inextricable de 16
outre mesure du fait que de précédentes tables rondes leur ont été directement consacrées. Enfin, les refus
de vente qui sont util i s ®Guions exctidivasylesrventes likeis atdes drie | | e

imposés ne sont pas pris en considération.

La deuxi me partie du document examine | es ques
tell es gue | 6i mportance d e &s rafus fcon@itiomnelc etsles esfug r e,
inconditionnels et entre les refus purs et simples et les refus implicites. Elle analyse aussi des normes et
des criteres qui peuvent étre utilisés pour mettre en évidence des refus de vente préjudiciables a la
concurr@ c e . La troisi me partie suit | 6®volution de
dans deux grandes juridictions et compare ces précédents a deux affaires assez récentes qui ont concerné
déautres juridictions.

Les principaux points ddocument sont les suivants:

1 On peut classer les refus de vente de différentes fagons. Les points de vue divergent sur la
signification des qualificatifs werticaux» et «horizontaux» dans le contexte des refus de
vent e. Déaut r es, pdriexemgplenlestrefuspars et sinplesoasiarefus
«implicites» et les refus ¢onditionnels> aux refus d«nconditionnels» sont interprétées
avec plus de coh®rence. 1 est toutefois
les facons de taloguer les refus de vente que de considérer tous les faits et de
comprendre toutes | es forces qui sont ° | 06

1 Il est, par exemple, crucial de ne pas perdre de vue les effets observés en amont et en aval
| or squbéon a rde Vegts eCeurigpsuvent evoiu des effets sur les marchés
adjacents qui peuvent °tre surprenants, vV 0
existe, en outre, une contradiction potentielle entre les effets a court et a long terme des
refus devente (et des mesures qui peuvent étre imposées pour remédier a des refus de
vente jugés illégitimes). On peut, par exemple, augmenter rapidement le nombre de
concurrents viables sur un march® ayant f ¢
entrgprise dominante en obligeant cetiea vendre. Mais la situation a plus long terme est
plus compl exe. Ce type dbéintervention peL
entreprises a investir, innover et entrer en concurrence.

1 Certains obseavyt eur s jugent S i di fficile dbéanalys
verticaux, et déoy rem®di er, qguobdil s pr ®coni
l'icites. La difficult® r®side principaler
pourd ®t er mi ner s un prix donn® est tell emen
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vente illicite. On se heurte a la méme difficulté au niveau de la mesure correctrice si le

tribunal ou | 6autorit® de | a c¢ omodifierrleence v
comportement du contrevenant pacce 6 o bsimplgment celuci & approvisionner des

clients nbéa de sens que si |l 6on exerce au
appliquer. Déautres obser v attpasauss scpiqgties de n
bien quéils reconnaissent qub6il est diffic

1 Intuitivement, les refus de vente conditionnels peuvent sembler plus faciles a analyser et a
corriger parce que tant ged qudemt r ¢ r ipsra X
transactions sont effectuées constitue une référence possible. Certains économistes

h®sitent n®anmoins encore ~ pr®coniser dbi
pas | 6i d®e dobéut il i s #donsfigéestdéfavorisem fe®ooreurrenssen S i

aval déun contrevenant i nt®gr ® vertical eme
pour des raisons | ®gi ti me s-étre pas eentable poartce c ap i
type de cont rienner sea concurrériisaem gval auvmérse prix que celui qui

est acquitt® par dobéautres acheteur s: l e f
dominante sous | a forme dbébune perte de ve

entreprises dominaes ne sont pas autorisées a faire une distinction entre les entreprises
concurrentes et non concurrentes en aval,
appliquent aux entreprises non concurrentes. Il est toutefois difficile de prédire leur
conportement.

1 La doctrine des installations essentielles, qui fait partie du corps de jurisprudence relatif
aux refus de vente, est née aux Etitss. Bien que, techniquement, elle ne soit pas
encore révolue, elle y a été sérieusement ébranlée par us@uéécente de la Cour

supr °®° me. Des observateurs des deux <c¢c!lt®s
également trés fortement critiqguée en la jugeant superflue et peu judicieuse. Elle survit
partiellement bien néanmoins, semble dans la juripr udence de | 6UE r

refus de vente qui veut que le produit concerné daitispensable.

1 De nombreux critéres et normes peuvent étre potentiellement utilisés pour déterminer si les
refus de vente sont i || i aenainselassent pl$sia désitelc u N
gue dbéautres.

1 Des décisions de justice sont prises depuis assez longtemps sur les refus de vente au sein

de | 6UE eUniasuxpofutratqgsue | 6on puisse ®tudier
une période assez lomg . Bien que | es normes dobé®val uc:
dans ces deux juridictions, l a tendance fo

ces comportements est la méme: les plus hautes instances juridiques des deux juridictions
sont deenues beaucoup moins enclines, au fil du temps, a trouver les entreprises
dominantes coupables de refus de vente. ||
proc s dbébabus de position dominante sur I
comme auxEtatsUn i s . Déautres pays de | 6O0OCDE t
durement les refus de vente.

2. Refus de vente unilatérauxquestionsthéoriques
Cette partie de la note examine les questions théoriques liées aux refus de vente ainsi que les

différentes fagcons de caractériser cetixles implications économiques de ces caractérisations, les facteurs
a prendre généralement en compte dans les évaluations des refus de vente et un certain nombre de normes
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et critéres qui peuvent permettre de détermineursirefus de vente donné est préjudiciable a la
concurrence.

2.1 Les divers types de refus de vente

Les refus de vente peuvent varier de différentes facons. La présente section cherche a établir la
signification déun cert aivent ére uiisésepoud @écrirg witiérentdsi c at
catégories de refus de vente.

2.1.1 Refus de vente verticaux et refus de vente horizadntaux

Les adjectifs werticaux» et «horizontaux»> peuvent étre utilisés de plusieurs fagcons pour qualifier
différents typedde ref us de vent e. On pour r airefus deaventee x e mp
verticale renvoie 7 une situation dans l aquell e I e
verticalement, refuse de vendre a ses concurrents en aval qui neasadntégrés. Cette acception du
terme pourrait aussi couvrir des situations dans lesquelles une entreprise intégrée refuse de vendre a des
clients en aval qui ne sont pas des concurrents. (Ce faisant, elle pourrait nuire a ces clients et par voie de
conséquence, indirectement, a ses concurrents en amont en limitant ou méme en éliminant complétement la
demande en aval pour leurs produits.)

On pourrait aussi soutenir quodil est vdrtiogu» o pr e
parcen gwedws de vente purement vertical i mpliquer
mar ch® dans | a c¢ h a-a&dire undaentregriseondnuirtégréeocontrairemérg a telle de

| 6exempl e pr®c®dent ) et sigusientrepasksunenecconduaenteseinedvenantd U r
un niveau adjacent de la chaine. Ce pourrait étre le cas, par exemple, si le refus de vente était utilisé
comme un moyen dobéassurer une distribution exclus
refus de vent e ont ®t ® en grande parti e excl us
considérablement le champ couvert par la présente table ronde.

De toute fa-on, S i | oOrefus deavertserpictle donée au @afagraph t i o n
pr ®c ®d ent , rdfué@exente @sizomntabne peqgt que renvoyer a des situations dans lesquelles
|l 6entreprise exclue est Tetuhanctrrent effectif apotentiel. ®ansle e f f e
cadre de cette approche, latdisncti on entre |l es deux qualificati:
| 6effet du reéflusedenvdntectco6dastcongurentoncurrent ou

En définitive, les étiquettes vertical» et «horizontal» ne semblent pas beaucoumporter parce
gubell es ne per memé@mesdé miguamprendaei comenertt on @dutl déterminer si un
refus de vente est préjudiciable a la concurrence. |l est certes nécessaire de tenir compte du fait que les
entreprises sont intégrées veatement ainsi que du/des marché(s) affecté(s) par le refus de vente opposé
par | 6entreprise dominante mais | a fa-on dont on
de vente horizontaux nbdbest pas crucial e.

Qudon | e quadl iofui ed 6cheorv grotnit ad un type tr s fr¢
représenté schématiquement dans le graphidqu&ie entreprise intégrée verticalement V, exploite une

Cedte section aurait pu aussi inclure une autre catégorie: celle des refus de cami@émentaires. On

parle de refus de vente compl ®mentaire Ilcbasesque | e
clients en liaison avec un produit apparentéis refuse de le vendre seul a un concurrenm@rine

désireux de le revendre en liaison avec un autre de ses produits. Les ventes subordonnées et les ventes liées
sortant du champ de la présente note, elles ne sont pas examinées ici.
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division en amont, Y et une division en aval,gV La division \{, produit tn moyen de production que la

divisionVqut i | i se pour produire quelgue chose dbéautr e,
non int®gr ®e en aval, | 6entrepgi seLo,ntesepaiisedd
moyendeprodut i on et el |l e e s s ai,maisdheurUundraisorhoe tine autre, lesldeux d i v
entreprises ne parviennent pas ~ sdentendre sur |
Vipropose © | édentrepréesdd®ppr dwni siebnsepukrdent séempl
“ donner une valeur tr s ®l ev®e au prix P. Loaut
l e prix A, ind®pendamment du fait a) oqualadivisiomodexi s
V., auquel cas |l e prix A est tr s ®l ev®; -ménelel 6ent
moyen de production au prix de revient A ou c) |

autre fournisseur, U, au prix

Graphique 1. Un type fréquent de refus de vente unilatéral

U
Vy
A
\\
v
Vp ™~ D

Clients

Un autre graphique est nécessaire pour représenter un scénario différent qui se fait plus fréquent dans
| 6®conomi e moder ne. Ce deawx den tfrigguurries e smpd d mtu el éau
| 6autre/l es autres et qui entrent en conclullerence
probléme dans ce cas est que le plus grand réseau risque de devenir monopoleur si les mésbres ou
produits des plus petits réseaux ne peuvent communiquer ou interagir avec les membres ou les produits du

pl us

gr and r @spenaSkiingexanin®e dluk oin,rillestre ce cas de figure qui pourrait

toutefois étre aussi observé dans des secteomme ceux du génie logiciel et des technologies de
communication sans fil.

Le graphique 1 et e sc®nari o quoil repr®sente reposent S
«0Exclusionary Conduct 6, Testi mony Before the Ant
2005», page 6.

Le graphique 2 repose sur la page 9 du document précédegitéent
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Graphique 2. Refus de vente sur un marché a effets de réseau

—> -
Plus grand réseau 5 Plus petit
reseau
4—
Clients
2.1.2  Refus purs et simples et refus implicites
Si l a | ®gi sl ati on purcusimalé dansdes dffairks dg refasidé venten il seraitf u s
facile pour |l es entreprises dominantes do6é®viter d

prohibitives qubdaucun acheteur ne jeudg @issaader lesi nt ®r
acheteurs serait de fixer un prix excessivement @
une entreprise désireuse de repousser les acheteurs. Elle pourrait, par exemple, accepter en principe une
offre mais différerde fagon inadmissible la livraison du produit ou imposer des conditions génantes en
obligeant not amment I 6 a c h e tegtification» complekes, rcelteudes €t pr o
fastidieuses. Pour empécher de tels subterfuges, les tribunaux egjdesmes publics reconnaissent

depuis longtemps que des entreprises peuvent en fait refuser de vendre méme si elles ne le font pas
ouvertement. On parle dans ce cas de refus de vémigigitese et wune fois québéils s
tels, ils sontraités de la méme maniére que les refus de vente purs et simples.

Une implication intéressante et importante de la reconnaissance des refus de vente implicites est

gudune simple injonction de vendre ne pratigues. const
Logi quement , l i njonction devrait au minimum fi Xxe
de surveillance. Sinon, r i ese confdrmeem pethnitueneat i at | e

| 6i njonction en aciqguemnerntenrappligdaet aux acheleure un prx si élevé et/ou des
conditions si peu intéressantes que cela équivaudrait a un refus de vente implicite. Comme on le verra dans
la troisi me partie, | 6i d®e que |gardsmds chargas deala x f i
r ®gl ement ati on néa pas ralli® tous |l es suffrages.
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Naturellement, tout tourne autour de la question suivan@and considereon qu 6 i | y a r
vente implicite?é . En dbéautr es -onh dardsinstion ewatre meypaxndimpldmant t
«élevése et des prix qui sont fix®s " un niveau si h

Cette question est examinée a la section 2.2.
2.1.3 Refus de vente conditionnels et refus de vente inconditionnels

Il peut sembdr, & premiére vue, que les refus de vente inconditionnels et les refus de vente purs et
simples constituent une seule et méme chose mais, en fait, tant les refus purs et simples que les refus
implicites peuvent étre conditionnels ou inconditionnels. Iséirdition entre un refus pur et simple et un
refus implicite porte sur le point de savoir si le refus est expressément formulé alors que la distinction
entre un refus conditionnel et un refus queenondi t |
toutes circonstances ou dans certaines circonstances seulement. Par exemple, une entreprise dominante
pourrait absolument refuser de vendre a certains acheteurs, disons des concurrents en aval, mais pas a
ddéautres (refus d e ditioanel}. eElleppourrait eatissi efuserp datégpriquentemt
déapprovisionner nNéi mporte qui déautre que sa pi
inconditionnel).

Une autre possibilit® serait qteuwslagéarantietqueessgnr i s e
produit satisfera 7 certaines exigences techniqgt
sbagissait ddébun march® sur | equel cette garantie
déun reftwes diempleindie, conditionnel. En revanche, S

tous les acheteurs potentiels sur ce type de marché, cela constituerait un refus denpliite
inconditionnel.

L6i mportance pr at i qu erefud eonditiamneldet untrafus maomdibiamneleestt r e
examinée de maniére plus approfondie a la section 2.2.3.

2.2 Aspects © consid®rer dans | 6analyse des refus

La pr®sente section examine un certai ndérenombr e
| orsqudon ®value | es refus de vente.

2.2.1  Considérations préliminairegexaminertous les aspects

Les refus de vente sont comme de nombreux autr e
peut étre trés difficile de distinguer un comportanhfavorable a la concurrence (ou au moins anodin pour

elle) débun comportement anticoncurrentiel. Si [
toutes |l es forces ° | 6T uvre dans un refensalade ve
concurrence. Certaines de ces forces sont moi ns
faut r®sol ument prendre en compte tous | es mar chge

Se soucier des effets en amont et en aval

Considérons les®nari o d®cr it dans | e graphique 1. Si
provoque la sortie du marché de son concurrent non intégré en aval, non seulement un concurrent est
éliminé mais tous les autres concurrents effectifs ou potentiels, gnéaten aval, seront probablement
plus conscients du fait qudils risquent de se VOI
" agir comme | 6entreprise int®gr ®e souhaite quodil
lieu). Il faut alors évidemment considérer les effets du refus de vente sur le marché en aval. Il peut étre
toutefois moins évident que le refus de vente peut aussi réduire la concurrence sur le marché en amont.
Cela peut étre le cas, par exemple, si fagale vente persuade les entrants potentiels en amont de la
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nécessité de pénétrer sur le marché a la fois en amont et en aval pour survivre. Apres tout, il y aura peut
°tre moins dbéentreprises ind®pendanbiege lemnfusae a l a
vente aura produit son effet. Pour la méme raison, les éventuels concurrents indépendants, non intégrés, sur
|l e march® en amont devront sodéen retirer (ou soOin
avec lesquels ilsqurront commercer. |l faut, par conséquent, considérer aussi les effets du refus de vente
sur le marché en amont.

En outre, | orsque | 6on envisage de rem®dier
dominante en amont & vendre a ses corats en aval en leur appliquant un prix plus bas, on doit aussi
consi d®rer |l es effets de cette action. ElI'l e peut
Mais elle peut ®galement rendr e Iéd @duirerd®ee fatues | e
chances que | a position dominante sur ce march®
Pourquoi? Parce que les entrants en amont devraient entrer en concurrence avec une entreprise dominante
quiestcontai nte dbéappliquer des prix plus bas. Léen
vendre aux acheteurs en aval “oun prix quodils tr
vendre ou de leur vendre a des conditions quedheteurs trouvent inintéressantes. |l serait, de plus,
®vi dent gue toute entreprise qui devient un j ou
acheteurs contre son gré ou a des conditions qui lui sont imposées par les pouvoirs iblfasteur
r®duit aussi | 6attrait du march® pour | es entrant

Cdest un autre type de vigilance qudappellent
position inattagdiabéedans ame s ¢ ¢ possiilitésde conadirecrice sut e a L
l e march® en amont . Cbest ce qui peut arriver, p

un atout qui ne peut étre reproduit, comme une propriété intellectuelle cruciale ou une ressource naturelle
esserielle. Les concurrents sur le marché en aval dépendent inéluctablement du monopoleur en amont.
Cela veut dire aussi quodils ne sont pas des concl
S i |l dentreprise i nt Gemmeellepattélimnerses concsir@iets eh aval etfdans e r
se retrouver seule sur les marchés en amont et en aval. Si elle est contrainte de vendre son moyen de
production au prix de monopol e quobappl iemgpésencai t ur
déun monopole en amont et dobéun march® concurrent.i
marché en aval peut présenter au mieux un intérét limité tant que le marché en amont est contr6lé par un

monopol eur . ( Cprditsde mdnapolesunidue guirest exaningé de maniere plus approfondie
a la section 2.3.1.). Shapiro implique que le recours a des mesures coercitives ne doit étre envisagé
gudbavec r®ticence quand il ndexi séteeamp.s de possib

Les risques de contradiction entre les effets a court et a long terme sur la concurrence

On peut rapidement augmenter | e nombre de conclt
refus de vente de | a pmraobligeandtgellemie, edhdvmeerf aeon omun
vendre aux entreprises qubelle refusait ddédapprovi
concurrents plus r ®el s parce qubéils ont d®sor ma
me I | eures conditions. Si |l e probl me ne tenait

| 6®gard des refus de vente oppos®s par des ent

les interdire tous.

° Idem,page 11.

6 Idem,page 12 («<Cet t e observation sugg re qudil faut agir
vente verticaux et compl ®mentaires | or»gShhapieofaita f or c
aussiobservey u 6i mposer une obligation de vente -ciqguans | e:

est illustré plus haut dans le graphique 2, ébranlerait directement le monopole eldstannote 10
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Mais le probléeme & plus compliqué que cela. Si les interventions qui obligent les entreprises
domi nantes ° approvisionner |l es acheteurs -~ des
appliquer peuvent avoir des effets purement bénéfiques a court termlegpoansommateurs, la situation
a plus long terme est plus complexe. Ces interventions auront aussi des effets sur les incitations des

entreprises ° i nvestir, i nnover et entrer en conc
lesenreprises dominantes dominent l e march® (si I
privatis®s) . Quand | es pouvoirs publics indique

les fruits de leurs investissements, de leurs innowatet/ou de leurs autres efforts concurrentiels avec
débautres entreprises dont certaines peuvent °tre,
dominante perd une partie de son int®r°tefrende m°
concurrence. Or ces trois actions servent a long terme les intéréts des consommateurs.

De pl us, l e partage forc® r®duit | es incitatior
facon. Si elles sont Iégalement autoriséesaaobteli e produit ou | e service di
conditions plus favorables que ne | e souhaitait I

au point leur propre produit ou service équivalent.

Une tension inévitable existe don entre | 6ef ficience ° court et
concurrence 7 | 6®gard des refus de vente. Une t ¢
| 6efficience stati ql kebenétreldésecodnsommatears pétre ath§lioréeran q u e .
favorisant la concurrence sur les prix a court terme mais la mise au point de nouveaux produits et de
meil l eures m®t hodes de production sous | 6ef fet
davantage le bieétre des consomn®ltrs a plus long terme.

Cdest pour c¢ces raisons que |l es pouvoirs public
innovateurs, par exemple, bien que, ce faisant, ils risquent de soumettre les consommateurs a un pouvoir de
marché pendantde nonebu s es ann®es. Les droits de propri ®t ®
entre |l es inconv®nients ddéun ®ventuel pouvoir de
de I 6innovation. Le m°me gemuwoidbsarpultliriacgse d @ctie
adopter ° |1 6®gard des refus de vente.

2.2.2  Réglementation

Si le refus de vente est observé dans un secteur réglementé, la réglementation peut supplanter la
| ®gi sl ation de | a concurreheeert ddacal yaet dudd e
r ®gl ementation plut®t que de | dautorit® de | a co
supplantent pas la Iégislation de la concurrence, les tribunaux peuvent décider de confieidia guest
| organi sme charg® de | a r®gl ementati onTrinkbcaxdest c
EtatsUnis. Cette décision donne fortement & penser que les refus de vente ne peuvent jamais étre
contestés au titre de la législationantit st chaque fois que | 6don peut s

US Antitrust Modernization Commission, Report and Recoat®ns(avril 2007), pages 10102.

Les efficiences dynamiques dans | e contexte des f
du Comité de la concurrenceVoir OCDE, «Les gains dbéefficience dynami
fusions» (a paaitre en 2007).

Voir Shapirosupranot e 3, ~ |l a page 12 (lorsquéil consid re
fait « que la force des avantages a court terme pour les clients (et les concurrents) aux yeux des juges et des
jurésentraier a une ®rosion des revenus n®cessa).res pour
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raison donnée par la Cour supréme est que les tribunaux sont moins bien placés que les organismes chargés
de la réglementation pour gérer les opérations imposées entre entr8prises.

2.2.3 Le refus de vente estconditionnel ou inconditionneél

Comme on | 6a indiqu® plus haut, |l es refus de
économiques différents de ceux des refus conditionnels. Certains observateurs estiment, del d ifalt, g
doivent étre traités difféeremment.

Refus de vente inconditionnels

La position de Shapiro ° | 6®gard des refus de
guand ils sont en outre verticaux: J& suis favorable a une approche selon lkles refus de vente
inconditionnels, verticaux, ne déclenchent jamais une mise en cause au regard de la législation antitrust,
que |l e moyen de production du mon ¢flexpligue sapadsitionp ar t i
en faisant observegue les refus de vente inconditionnels sont plus difficiles a corriger par des mesures
visant les comportements gue les refus de vente conditionnels. On peut remédier a ce dernier type de refus
en empéchant simplement que les conditions qui déclencherdeus conti nuent dé°tre
le refus de vente est inconditionnel, il est plus difficile de concevoir une mesure correctrice visant le
comportement parce qubil néby a pas de condition
opératims qui peuvent servir de r ®f ®rences. Au | i eu
calculer un prix plafond (et/ou réglementer certains facteurs transactionnels autres que les prix). Bien que
Shapiro reconnai sse ghlemannnécessaira méme dams dercas ele refus deavenper o &

conditionnels illicites pour sobdbassurer que | e ve
g u«d | est beaucoup plus facile dbéenjoi nerdieersdséappl
bases de discrimination par les prix que de fixer un plafond général pour lespide ce point de vue,

| 6exp®rience de |l a r®glementation sectorielle pe
qualités requises pour remédieresaefus de vente inconditionnels en plafonnant les prix et en fixant les
conditions de vent e. Shapiro fait en outre obse

sont pas évidents du fait des risques existants de provoquer des eftatipidps et indésirables sur les
marchés adjacents et/ou & plus long tefime.

Il est peutétre plus facile pour les organismes et/ou les tribunaux des juridictions qui autorisent les
sanctions monétaires contre les abus de position dominante de troevaesure correctrice efficace que
pour ceux qui doivent faire face au probleme de fixer des prix et autres conditions a faire respecter. Au

|l i eu de fixer un prix plafond, |l es premiers ont |
au correvenant la responsabilité de mettre un terme au refus illicite de vente et de vendre a des conditions
gui ne peuvent °tre assimil®es ° un refus de vent

de vente illicite ou si elle cherche a ehir les mémes résultats en imposant différentes conditions
difficiles, elle court le risque de se voir imposer une autre amende (probablement plus lourde). Un
probléme peut néanmoins continuer de se poser, sur le plan analytique, au niveau de ta difirti
responsabilité juridique. Si le refus de vente conditionnel est aussi un refus implicite qui se traduit par la

10 Verizon Communications Inc. v. Trinks40 U.S. 398, 4145 (2004).

1 Shapiro,supranote 3, page 13. Shapiro définit un refus de vente vertical comme gesguproduit

l orsqubéun fournisseur dominant déun moyen e prod:i
idem,page 1. Cbest | e sc®nario illustr® dans | e grap

12 Idem,page 11.

13 Idem,page 12.

66



DAF/COMP(2007)46

fixation de prix «rop élevés> ayant pour effet de décourager les acheteurs, un prix plafond devra aussi
étre fixé pour détermineraio mmence | d6i nfraction et o0% |l e prix c

El hauge adopte wune position analogue mai s non
propose doéutiliser pour ®tablir si | e coiogbler t e me
ne condamne | e refus de vente que sobil exerce
| 6entr epr i’ @nrefosdeveresdisiriminatoire est un refus de vente conditionnel). Elhauge
estimerait donc lui aussi que les refus dente inconditionnels ne devraient jamais engager la
responsabilité des entreprises au regard de la législation relative a la concurrence.

En tout ®t at de cause, tout | e monde ndéestir
inconditionnels est une meaise idée, comme le montrent plusieurs grandes décisions de tribunaux.
Plusieurs de ces affaires sont examinées plus loin dans la troisieme partie du document. Certains

®conomi stes ne sont pas particul i Is ecmassenttlar ou b |
validit® de | 6argument avanc® par Shapiro sur I
exempl e, nbest pas rebut® par | a perspective de v
ce quodi l aPpp®rkeacdesngent rea’  neadmetsldsppaxsplafdndsequicsdnu s i o n

suffisamment bas pour ne pas constituer des refus de vente implicites ou nuire a la concurrence. |l
considére plusieurs fagons possibles de fixer ces références. Ellezsanimées dans la partie 2.2.3.3.

Refus de vente conditionnels
Logi guement , |l a premi re chose ° faire quand o

comprendre ce qui provoque le refus. La deuxiéme serait normalement de déterminer pourud e nt r e p |
dominante fixe ces conditions. Comprendre ne seeaijue ces deux choses peut fournir bon nombre

déinformations sur | es implications concurrentiel
refuser déoapprlbansi gohemeundi d@Pbakel pas dbébune ®qui
pourrait en °tre que | e produit concern® est c¢o0mj
clients sans | daide dbébun sp®ci al te paureit étr®dispacséean au
vendre son produit " néi mporte quel client gui r
vendre 7 tous ceux qui commer cent avec ses conc

doeffet s ur vdiralui étre platat favomlnlec e.e deuxieme exemple pourrait, par contre,
susciter de sérieuses inquiétudes.

Une autre chose utile a faire est de distinguer les cas dans lesquels les conditions imposées exercent
une discri minat i orouslas coacureehts niais paé des-aomcurrentsales das dans
|l esquel s ces conditions exercent une discrimina
concurrents. Prenons un exemple correspondant au premier type de cas: un producteumtbgréuir i
verticalement, LB, vend aussi des ballons de rugby sur le marché en aval. Il est disposé a vendre du cuir,
au prix R, aux entreprises en aval qui interviennent sur des marchés non liés a celui des ballons de rugby,
comme celui des vestesencuMai s | e prix quodil appligue aux aut
plus élevé que R. R peut utilement servir de référence pour plafonner le prix applicable aux ventes de LB
aux autres fabricants de ballons de rugby. Mais ne Seps plus prdfable a long terme pour les
consommateurs que LB ne soit pas autorisé a faire une distinction entre ses concurrents et ses non
concurrents en aval?

Shapiro répond par la négative a cette question, pour deux raisBresmiérement, il soutient que le
pi x appliqu® aux entreprises en aval sur des mar

14 Einer Elhauge, ©efining Better Mmopolization Standards 56 Stanford Law Review 253 (2003).

15 Shapiro,supranote 3, page 14.
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pl afond qui devrait °tre fix® pour |l es concurrent
monopoleur non intégré en amont désireuxndgimiser ses profits appliquerait a des concurrents en aval,

i néy a aucune raison de penser gqgque R approcher
déun moyen de production, qui ne r ef usrxdiférents pas d
aux entreprises en aval qui interviennent sur des marchés différents. Il faut considérer que les ventes aux
concurrents en aval c¢r®ent un manque ~ gagnher pol
en aval . Dé uxid ®heamdéntpass@iutori s® ~ faire une di ¢
|l es entreprises non concurrentes en aval, LB pou
marchés non liés en aval et porter ainsi préjudice aux clientge@s. |l pourrait aussi ne pas réagir de la

sorte. Les effets attendus sont ambigus.

Glazerpartage ce point de vue en faisant observer que méme si vendre a des clients qui ne sont pas
des concurrents est faisable et économique, cela ne veut pas aéces e me n t dire qudil

vendre ° des concurrents ni que | dobligation de
|l 6obl i gation de vendre peut °tre profitable aux
| 6 i tipea investir et innover, ce qui leur sera préjudiciable a long tBrme.

Dans | e deuxi me type de cas, qui i mpliqgue | 6a
de certains concurrents en aval eutetelasouennticatiors h a p i
utile de I a th®orie ®conomi que. Les effets dour
| 6efficience sont ind®ter mi n®s. Pour essayer de
| 6entre@Pgi ®e timaite diff ®r emment certains de se:
pourraient °tre des concurrents plus efficaces qu
certains clients co%ter artplusén tdrnies detperiegpde iventes en aval ® g r
gudapprovisionner |l es Xeoncervenssamoune ep&fsoncd

générale, que ces différences de prix lesent les chenti®clare Shapiro. Lkes tribunaux et les
organsmes chargés de faire respecter la réglementation doivent se montrer prudents dans ce domaine
pui sque i mposer des conditions de vente unifor mes
| i nnovation, et m° me lesés potrawanidbins ceriinep entreprises envagal i x  p
Shapiro est apparemment réticent a prendre des mesures coercitives ditrenp o rtypeede rgfuselé

vente unilatéral dans lequel le fait que le contrevenant est intégré verticalement entre éa tigmpte.

Les refus de vente conditionnels noimpliquent
i nt ®gr ®es vertical ement . On peut, par exempl e,
nNdédi mporte quel udliilemte, c'ommenmdadiet ip@rs (qvec sSes conc

admis que ce type de refus de vente nuit a la concurrence et devrait étre considéré comme illicite car il
nbapporte rien aux consommateurs mailse emap°cchhRe elte
exercer une concurrence. En poussant plus | oin |
distribution exclusive qui sort du cadre de la présente table ronde.

Digression Fixationdes prix de référence

Pourquoi certains liservateurs soutiennentl s  q difficilel de fixertun prix de référence (ou
« prix plafond») ? Shapiro examine trois méthodes possibles et il les trouve toutes non satisfaisantes.

Premi rement, on pourrait es®ayeur déeti benstrepei s
limite maximale du prix pour les ventes extérieures. (Le prix de transfert est le prix auquel un moyen de
production est transf®r® de |l a division en amont

16 Kenneth Glazer, ¢ Three Key Distinctions Under Section

Modernization Commission, 29 September 280page 5.

1 Shapiro,supranote 3, page 14.
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prix de transfert a davantage ~ voir avec | es m®t
gudavec un prix ®conomique r ®el appliqgu® dans | e
Cel a rend pr obl ®meaxtde tansfert imtedne comine psixade rieférencedw indicateur du

co(t. Deuxiémement, on pourrait plafonner le prix au niveau du prix de monopole auquel une entreprise

en amont vendrait son moyen de productiorsi ce prix était connu. Ce prix ne famg | dobj et
débobservations en pratique et il nbest pas facil e

difficile de le faire si le monopoleur en amont se livrait & une discrimination par les prix. Enfin, on
pourrait essayer de fixer [@ix plafond sur la base de la théorie du sacrifice du profit & court terme. Le

prix plafond serait alors le prix le plus bas auguel une entreprise intégrée verticalement pourrait vendre le
moyen de production en ne gagnant pas moins a court terme qua éee |l | e aur ai t gagn®
vendre. Le raisonnement sur lequel repose ce concept peut étre difficile & comprendre mais le point
essentiel est que méme si on en comprend les principes, il serait probablement encore plus difficile de
déterminer quetlevrait étre ce prix plafond dans un cas t&el.

Comme on | 6a d® " dit, Salop est moins pessi mi s
de référence. Il examine plusieurs approches posstbles. e mi ~r emen't |, i @omeart e |
r ®f ®r ence | e co%t marginal de production de | 6int
quoi l ne pr®ci se pas). 1 fait observer gubdune
contrevenant de pouvoir tirer de ses vertte moyen de production un revenu correspondant au pouvoir de
march® qudi l a | ®giti mement acquis sur | e march®
®l ev® que | e co %t mar gi nal peut s 6 a vatesearinvestic e s s a

Celaestpest t re ®vi dent mais Salop ne mentionne pas un
difficile de calculer le colt marginal en pratique.

Deuxiemement, Salop fait remarquer que dans les cas ou le refus de ventepoiet final a des
relations commerciales, le prix appliqué antérieurement peut servir de référence. De méme, si le refus de

vente est conditionnel de sorte que | dentrepri se
déautres, | ans lgs transactipns qut sont) aff@tuéis pourrait constituer une référence. Salop
reconna’t que ni | Gune ni |l autre de ces r ®f ®r en
varier selon | es mar ch®s. misé kn causerpaurrdit aywiudesargisonst e r
parfaitement | ®gitimes de vouloir exercer une di s
ne pas le faire pourrait étre un choix mal avisé. Il pensait®péut e que ce tyfau dberr
stade de | 6examen des justifications objectives.
Salop s6int®resse ensuite 7 l a question de | a
transaction ndéa ®t ® effectu®e ant®ri euremennt ent.
sugg re doéutiliser I e prix qubéun monopol eur hypo
du m°me pouvoir de march® (acquis de fa-on | ®gi t]
l e march® en amontlaméme&idée gue celle I Smapino a tohsieldrée et deuxieme
l'ieu et quodil a jug®e dans | 6ensemble non satisf a
Enfin, Salop consid re | 6id®e de fixer | a r®f®r
| 6entr epr i s ecausade@Prgser@ee seqprofite Il emtend par la le prix qui produirait le méme
profit total, en amont et en aval, pour | dentrep

vendre. Bien que Salop mentionne ces idées presque incidemarente i elles étaient faciles a mettre

18 Shapiro «doute fort que ce prix puisse étre mesuré en pratique avec la moindre exactitude méme si un

accord de principe pouvait °tre obt eldem paged3. | e cadr

19 Steven Salop, Avoiding Error in the Antitrust Analysis of Refusals to Deatiéclaration écrite soumise a

la commission pour la modernisation de la Iégislation antitAstittust Modernization Commissipii21
septembre 2005), pages 7 a 11.
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en Tuvr e, |l e sceptici smetreexppliu® Pp@pr-68e@p®amso lelst
i mportance de d®terminer, par exempl e, l e prix gt
profit s . La disponibilit® de | 6information peut po
chances doéinfluer sur | 6anal yse. En outre, du |

régimes de protection, ces références ne constitugpas des indicateurs souhaitables de leur
responsabilité si elles ne sont pas trés faciles a anticiper et a calculer.

2.2.4 Installations essentielles

Unsousensembl e doéaffaires concernant des refus de

base de | ainstallations @ssentidli®s La doctrine des installations essentielles trouve son

origine dans les commentaires de la jurisprudence des-Uftaset elle a maintenant diverses

significations qui corecgaemertdmte t o ulteess elnd abkelpirg asteisor
pas acc s, dbébacc®der ” unhe ressource OuU uUnh MOy
essentielles nbébest applicable que si deux mar ch®
gn ®r al ement . Le plus souvent, une entreprise es
entreprises sont actives, ou souhaitent devenir actives, sur le marché en aval. Quand un concurrent en aval
souhaite acheter | e miseyinéégréedarticafementdmais seiheurie a'un refdseglan t r ¢
doctrine des installations essentielles d®finit |

contrainte de vendre le moyen de production en question.

Bien que la doctrine des ilast | ati ons essentielles d®coul e de
jamais été expressément reconnue ou rejetée par la Cour supréme desnbtats . Loaffaire
aux EtatsUnis a été celle qui a opposéNCl Communications Corporatica AT&T.” Dans la décision
par | aquelle elle sb6est sol d®e, une cour dbéappel

gue la doctrine des installations essentielles soit applicable:
1. Contrtle de | 6install atnisiuationedsreoaapdlei el | e p &

2. incapacité des concurrents de reproduire pratiguement ou raisonnablement les
installations essentielles;

3. refus oppos® aux concurrents dbébacc®der at
4. possibilit® prati qiostallatioss egsentieitéd.t t re | 6acc s
Déune mani re g®n®ressepticleunseée amstualel xtoincure ehce
el |l e. La deuxi me <condition, celle de | 6incapac
installations, ne@ut °tre remplie en montrant si mplement qu
en cause constitue la solution la plus économiqué.o«mme | 6i ndi que | 6adjecti f
doit faire valoir davantnagepegubeu n®ciomcoom vgRnei;e nitl odl
pas dbdautre solattiromi piosmd bdendition, | e refus dbo
ou un refus implicite rev°tant, par exedusdrvce | a f
20 708 F.2d, page 1081 (7trC1983).
A 708 F.2d, pages 11323.
= Twin Laboratories v. Weider Health & Fitne®00 F.2d 566, 570 (2d Cir. 1990).
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fourni, déraisonnables. La quatriéme condition nécessite de réunir de trés nombreux éléments factuels et
i ne semble pas exister de crit res g®n®raux pou

Une caractéristique importante de la doctrine des installations essentiettes t , qgubdau moi r
d®finition qui en aMt ®eldloen n®&e xdiagnes plabsafdae r s oi
| 6exi stence dbébun pr® udice " |l a concurrence. EIl I
Cette observation a cond t plus doéun observateur ° d®nigrer |
observer quoboen nodexigeant pas | a preuve de | 0exi
installations essentiellesperd son ancrage dans le paragraphe 3ldtman Act Elle commence a agir
comme une | oi r®gi ssant un 6acc s ®quitabled qui
une autre s®rie dbébentreprises m°me | orsque | a <co

doctrine essuperflue voire incompatible avec les principes de base de la législation anfifrust.

Déautres observateurs ont ®galement jug® super |
ne voit pas de différence économique entre le scénario dudefusnte type, illustré dans le graphique 1,
dans lequel le moyen de production est crucial pour les entreprises en aval, et les cas qui impliquent une
installation essentiell®. Pate a affirmé quel«6i d ®e que 6l es instabelesti ons
seul es l a base dbéune i nf»r Aucptus, a-il poersuivi, «ka ddctdne dame n t d
install ations essentielles est 6une ®tiquette ql
monopol e et nome |WiadIfdtriman i>dibsatdidrud théakb@Eeraminé plliso i 0
l oi n) , m° me si l a Cour supr°me nbdba pas choi si de
allant jusqud~” citer, en | estapprouvant, certains

La doctrine des installations essentielles a aussi été attaquée en Europe. Comme-bimisEtis
observateurs | dont critiqu®e ~ mainte®Uneeripqué ses e
fréguemment émise est que cette doetrinn 6 e s t simpl ement pas n®cessai
obserwattgober | 6®tiquette des dinstall ations ess
analyse juridique: il faut toujours mettre en évidence une infraction au dnoihepautaire>?® En outre,
| 6avocat g®n®r al M. Jacobs de | a Cour de justice

= Voir, par exemplel.aurel Sand & Gravel, Inc. v. CSX Transportati®24 F.2d 539, pages 545 (4" Cir.
1991) (affaire dans laquel e i | a ®t ® soutenu qubdune modi ficatio
prix appliqu®s peut constituer un refus dbdacc s 7

2 Herbert HovenkamgFederal Antitrust Policy: The Law of Competition and Its Prac8t6 (Z éd. 1999),
cité dans Alison Jones,Ac Domi nant Firmés Duty to Deal»danlsC and
Handbook of Research in Transatlantic Antitr(Bhilip Marsden, éd. 2006), note 197.

® Shapiro,supranote 3, page 7.

% R. Hewitt Pate, € Ex c laursyi oQonduct : Refusals to Deal and
Testimony Before the Antitrust Modernization Commission, 29 Septemben@ge 13 (citarifiacom
International v. Time In¢ 785 F. Supp. 371, 376 n.12 (S.D.N.Y. 1992).

2 Voir Trinko, 540 U.S., pages 41411 (citant Phillip Areeda, kssential Facilities: An Epithet in Need of
Limiting Principles», 58 Antitrust Law Journal 841 (1989joir aussi James Keyte, khe Changing Face
of Class Action Litigation: The Class Action Fairnesst & 20 Antitrust 44, 45 (2005) (soutenant que
dans | Triakb, flaaCour suprémer 6a pas carr ®ment tu® | a th®ori
entendre qudelle |l e ferait probabl ement si | 6occas

2 Par exemple, AlanOverd et Bill Bishop, <&€ssential Facilities: The Rising Tide 4 European

Competition Law Review 183 (1998); Derek Ridyard;ssential Facilities and the Obligation to Supply
Competitors», 8 European Competition Law Review 438 (1996).

2 Barry Doherty «Just What Are Essential Facilities?38 Common Market Law Review 397, 408
(2001).
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installations essentielles sous ses Bilonnerer s | s p dc
critiquée pour wis principales raison®lled ®c our age | 6i nvesti ssement, un
régulera de toute fagon la concurrence et il serait impraticable de donner une large application a cette
doctrine¥®

Toutefois, certains observateurs ne sontpdsaccor d avec | es critiques
doctrine des installations essentielles. Stot het
Jacobs sont trés fallacieuse8 . S 6agi ssant de | a c raécésiadesiastaBatohso n | &
essentielles au titre de cette doctrine d®courag
domi nante obtiendra un rendement concurrentiel d
| 6i nst arbidtesont.i dl rajoute que cela devrait avoir des effets dynamiques bénéfiques sur
| 6®conomie en encourageant une r ®partition des
monopole tir®es do »d iBersqueStotheraitjbemsdr, reisorsde dife gue méme s 6

des rendements normaux incitent - i nves-tiilr,, ccéee sqt
gue <cette incitation peut °tre encore plus fort
envisaga b | e . Supprimer totalement | a possibilit® do:

investir, innover et faire vigoureusement concurrence.

De pl us, en donnant aux <concurrents | e droit
installations qui, au mieux, leur seraient autrement accessiblies piix majoré, la doctrine des
install ations essentielles r®duit chez | es concur

guestion par une innovation technologiquell est probablement inexact de considérer ce type
ddéi nvesti ssement d a n sdistbréidn rde ess@utcas oStothersoconsidere WUsE ¢

toutefois cet argument comme fallacieux: L& e xi st ence de l a position
détermnant si des produits de remplacement potentiels permettent de limiter le pouvoir de marché de
|l 6entreprise qui d®t i ent | a ressource sur | e dédmar

constitue pas un compadr toeurteinlt yvabasipfrusdiel chaanc &
remplacement empéchent la domination du maschdais cette domination est déterminée dans une

perspective ° assez court ter me. t+Ck, quéesbBaguoea
morde sait que | 6entreprise dominante va °tre cont
de chances que ses concurrents investissent dans la mise au point de produits de remplacement méme a
pl us | on gadite @asydrad ,”  dbiretdniPolelbconsidéré pour déterminer la domination du

marché. Il y a deux raisons a cela: 1) Pourquoi un concurrent se préoceuperaitd 6i nvestir po

propre installation quand il peut prendre moins de risques et utiliser, a un prix conduresh | 6i nst a
gue quel qudun ddautre a do®j " construite? 2) Si
doctrine des installations essentielles, m° me s
supplanter la technologgu moment, la possibilité de profits de monopole sera exclue. Il est dans ce cas
moins int®ressant doéinvestir.

2.3 Normes et criteres qui peuvent étre utilisés pour évaluer les refus de vente

Cette section décrit un certain nombre de normes et de criféireguvent étre utilisés pour aider a
déterminer si un refus de vente doit &tre considéré ou non comme un abus de position dominante.

% Case 7/970scar Bronner v. Mediaprint Zeitungand Zeitschriftenverlag GmbH & C&G [1998] ECR
[-7791, [1999] 4 Common Market Law Review 112, paragraphes &7 G8.

i Christopher Stothers, Refusal to Supply as Abuse of a Dominant Position: Essential Facilities in the

European Uniom, [2001] European Competition Law Review 256, 260.
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2.3.1  Droit absolu au refus de vente (Iégalité intrinséque)

Il existe une école de pensée qui estime que les vendauesetie avoir toujours le droit de choisir
les parties avec lesquelles ils sont disposés a traiter. On peut, en fait, trouver une version de ce principe
dans des décisions du droit coutumier anglais qui remontent au Moyen Age et les tribunaux américains

continuent de | 6inclure dans | eurs d®ci sions. M ¢
par des exceptions et que des juridictions c¢comme
dominantes ont en fait le devoir de den e , | 6i d®e que des refus de ven

donner lieu a une mise en cause au regard du droit de la concurrence est encore parfois exprimée.

1 a sembl ®, pendant un certain nombr éorigdedann®e
solide une régle tendant & considérer comme intrinsequement légaux tous les refus de vente opposes par
des monopoleurs int®gr ®s vertical ement . Les tra
situation des congsawmeiatt e uqrusd e & @t giotu v@a Quaadgumae ° t r
entreprise int®gr®e vertical ement jouissant d®]
un monopole sur un marché adjacent en amont ou eff&@ette théorie du profit de mongole unique»

i mpliquait que, dans ce type de situation, l es r

opposant le refus aurait déja tiré tout le profit de monopole que pouvait lui procurer son premier monopole
et qubden kcens®uende vente devait avoir Vvis® un a2
de monopole.

Salop fait partie de ceux qui sont opposés a appliquer aux refus de vente une regle de Iégalité absolue.
Il estime que si elle était adoptée, cette résglait utilisée pour excuser un autre comportement pouvant
°tre qualifi® de refus de vente tout en nden cons
comme intrinséquement Iégal (comme les achats*fiéShplop fait en outre observer gies économistes
ont constat® que | a th®ori e dcertairedp eondgione théoriguee s t é
restreintes et bien pr®cises qui ne sd4alpprsquienn
| 6®nonce de fthh®R@omier®patitvent!| @aas si | 6une quel cor

1 Le marché du moyen de production est réglementé mais pas celui du ou des produit(s)
Léentreprise int®gr®e pourrait refuser de
pou pouvoir tirer des profits de monopole sur le marché du/des produit(s) non
réglementé(s).

f Une <certaine concurrence sOexerce ou pour
production cddeisrte que | dentreprise int @oppl®e ne
sur ce march®. Si dinplementy demimantesogl si elle fai®patiec®e e s
déun oligopole au |ieu doé°tre un monopol eu
i nt ®gr ®s peut avoir pour ef fohd dudnbyardaeu c i r
producti on. En dbéautres ter mes, |l entrepr |
laisser ses concurrents en amont remporter des affaires sans avoir a appliquer des prix
aussi concurrentiels que creeufxu sq udbe |vse ndteev.a i
en résulte sur les prix du marché du moyen de production peut se traduire par une hausse
de prix sur |l e march® du/des produit(s) (@
refus). Ou bien, si la concurrence sur le hardu moyen de production est seulement

3 Joseph Spengler,\ertical Integration and Antitrust Policy, 68 Joural of Political Economy 347 (1950).

8 Steven SalopOpening Statement to the US Antitrust Modernization Commi¢g2®rseptembre 2005),
consultable sur le siteeww.amc.gov/commission_hearings/pdf/Salop_Opening_Statement.pdf

3 Salop,supranote 19, pag8.
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potentielle, | 6entreprise en question peu
barri res 7 | 6entr®e sur ce march® afin de
sembl e dire cobest g uent pbuerait simplemend Ireéuser en

déapprovisionner toute autre entreprise en
entreprises devraient quitter le marché, laissant ainsi des entrants potentiels en amont sans
clients en aval treprisepdomiramté abligerait denc ces enttariise n
potentiels soit ° renoncer ° | eur projet
amont et sur le marché en aval.

T Lébentreprise int®gr ®e est un concuventent r @
(ou de ses clients ou partenaires) sur un marché apparenté Cé6est une situa
|l i ®e ou subordonn®e. Léoentreprise int®gre
r ®el s et potentiels sur | e marowh ® 0d/e nrae nh i
pouvoir de marché.

T Lébentreprise mise en cause ne .peusi elxkermten
i nt ®gr ®e ne peut exercer de discrimination
intégrés en raison des restions imposées par la réglementation, par exemple, ou du
r i s qarbitragg élle peut recourir a un refus de vente, faute de mieux. Cela peut
entrainer une hausse des prix et, par conséquent, l[éser les consommateurs.

T La technol ogi e liseepasptou® ks maydnd de pnoductiani dans des
proportions fixes A la différence des autres facteurs, la possibilité de faire varier les
proportions des moyens de production utilisés ne constitue pas en soi une incitation directe
a recourir a des refuge vente anticoncurrentiels. Elle implique cependant que si un refus
de vente (ou une autre stratégadficoncurrentielest utilisé pour entraver la concurrence
sur | e march® en aval, | a th®orie du profi
résultera un certain préjudice pour les consommat@urs.

2.3.2 Illicéité absolue

Cette regle imposerait aux entreprises en position dominante une obligation absolue et
inconditionnelle deverte. Pour que cela ait un sens au niveau pratique, il faudraiteajtee obligation
sbaccothpagdecations de prix et autres termes de |
entreprises dominantes vendent a leur colt variable moyen ou a un prix bien défini fixé au codt de revient
plus marge. Il faudrait enutre prévoir des dispositions organisant la surveillance par un tribunal, une
administration ou un organi s meabsog |li smairetraiite .doldadi
motivations des entreprises a investir et innover.

2.3.3  Critére de larenonciation a bénéfice

Selon le critére de la renonciation a bénéficgr squdune entreprise domin

|l 6obl i ge ° renonc er cette pratique ddit iétte réputée ibiaita 4i ellé aurainété
irrationneél deehal 6abeath® de cette entreprise dbo
plus | ong ter me. Ce crit re a apparemment un ceil
délibérément préjudiciable a la concurrence de la réaction saineoadarience. Nous avons discuté en

La raison en est que lorsque le marché (du moyen de production) en amont est le seul a étre monopolisé,

l es entreprises en aval peuvent r®agir en modi fiar
gudell es wutil i saa mihimuwnda q@aatitéaubien mandadliseidonteelles ont besoin pour

leur production
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détaildu critere de la renonciation a bénéfice dans un précédent document. Nous en parlerons donc ici plus
briégvement.

Dans le cadre drefus de ventde critere de la renonciation a bénéfice pose la question de saleoir
refus de vente de | 6entreprise dominante oblige ¢
concoit rationnellement que si ce refus de vente tend aussi a éliminer ou affaiblir la concurrence a plus
long terme. Si tel est le cas, pefus, selon le critére de la renonciation a bénéfice, doit étre considéré
comme illicite.

A premiére vue, il semble que le critére de la renonciation & bénéfice ait umganoieportée dans
le cadre duefus de ventear il condamne apparemment toefus de vent@ar une entreprise dominante.

Apr s tout, une entreprise sacrifie de tcopa?e ®OV i (
Cela no®meut pas ceux qui esti ment gubau d®part
commencer par ®noncer que |l es entreprises dominant

étre autorisées a refuser de vendre que si elles ont une justification objective. Pour les autres observateurs,
la portée apparemment large du critere deelaonciation a bénéfice est pdéite plus perturbante,

not amment S i une entreprise vertical ement i nt ®gr
r®server autant qaeeossilecDame déacasyi t ®entr enpani se n
train de soboefforcer do®li miner |l a concurrence en
débautre qudelle mM°me et ne pas °tre oblig®e doboai
leurs propres produits sur le marché aGd.scénarioest 6un des plus int®ressant
refus de vente. Ce refus dewvsihigtre illicite dans un tel cas de figupe

Le critérede la renonciation a bénéfice a dmplicationsclairesi du moins en théorie pour tous les
caso 2 une entreprise verticalement int®gr®e et dom
ses rivaux dobéaval (et “ ses rivaux potentiels).
compte |l e fait quouhwe echitfrferpg i déafifnai®ge P®ee mp eada l
un rival ddéaval de proc®der -~ une vente en | ui f
nécessaires. Par conséquent |l e c o %t déopportunit®vepoes guéel
perdra sur le marché aval en fournissant a ses rivaux les biens intermédiaires nécessaires, compense les
bénéfices tirés de la vente a ces rivaux desdits biens intermédiaires sur le marché amont, le refus de vente

ndédi mplique pasbhb®red@éfoincda ati oourt ter me et déapr s
| dentreprise int®gr®e noest pa¥Owvoonpabla doéoankl e
est ainsi, al ors m°me qgque | eesient contrained au dibmesjeu decla | 6 e r
concurrence.

Léune des critarédb b moscation abénéfice appliguéefus devente st qu o6i | ne

pas nécessairement apparaitrepiegiquesopportunistes, comme par exemple le fatr une emeprise
déencourager dbéautres ent oeymssire B sompatibditée learaéseae ct e r

avec | e sien, jusquod- obtenir une position domin
favorables. Nous discutons de ce scié&nplus en détail a la sectidh3.8.0n ne voit pas pour quelle
raison une telle pratigque impliquerait une renon
pratigue opportuniste est probabl emetng dsat ipnieu sq ut
rentable de changer |l es termes de | 6®change une f
% OCDE, « La Concurrence par les mérites Note deréférence, DAF/COMP(2005)17 (juR005).

37 On peut penser que | e crit rmlqueraiem silesentreprisesnivdles | e s

restaient surle march6imn ce crit re permettrait ~° | dentrepri:
de la concurrenc&alope st dbéaccor d aSabgsuwmas.19page B.t de vue.
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234 Le crit re de Il o0irrationalit® ®conomique
Selon |l e crit re de I 6irrationalit® ®conmelEemi que,
du point de vue ®conomique, mis ~ part | e fait qu
de cel ui de |l a renonciation ° b®n®fice ®t ant don|
condition suffisantepour qe le critetrede | 6i rrationalit® ®cCaoitBieque n

échappe donc aux critiques adressées au critére de la renonciation a bénéfice. Le ministére américain de la

Justice est favorabl e au cr idonisé son dtksatibnédans plusieurso n a |

affaires r®centes pl ai2dd®dasLoisharmaé.pEn2005cVa Patep ancied e | 0 ¢
Assistant Attorney Generah déclaré lors de son audition par la Commission américaine de modernisation

de la légifation antitrustque | e crit re de | 6irrationalit® ®conc
| 6examen ded refus de vente

Face aunmefusdevente | e crit re de |l o6irrationalit® ®con
suivante lerefusdd 6 ent r epr i s-igratidnoehdurpeim dee/ue &nomigoa commercial,
hormis | e fait quoil tend® ‘Sipdrat er®pmm®jeu ckisadte po sli
critére, le refus de vente ne doit pas étre considéré conipie.lEn termes clairs, la responsabilité de
| 6entreprise selon | e crit re de | o6irrationalit®
guatre éléments suivants

| 6entreprise d®tient un pouvoir sur | e march®
| 6entreprise refuse effectivement ou implicit

ce refus nda pas de justification ®conomique,
ou acquérir un pouvoir de marché

et | dentrepr i s eacquariun pouveirde marceéref raison du refuside ffente

Comme pour l e crit re de | a renonciati ades"” b ®n
implications théoriques assez claires dans les situations ou une entreprise verticaleme® eitég
dominante sur un march® dbéamont de®rivaud poterdieds Sin e p as
pour | dentreprise int®gr ®e, |l e co%t doéopportunit
cette entreprise a ses rivaux tésns intermédiaires nécessaires, compense les bénéfices tirés de la vente a
ces rivaux desdits biens intermédiaires sur le marché arneomefus de vente se justifie au niveau
commer ci al et sel on | e crit re, rleGenm°rmeprsisel oé
domi nante est ani m®e dbdHintentions anticoncurrent:

3 Voir, par exenple, Conclusions pour les Etat$nis et la Commission fédérale du commerce en tant que

tiers intervenant 7 | @agels, Veuizore @miunitatioasgneantreTrohko, r e g u ®
540U.S. 398 (2004),di sponi bl e www.us$déj.god/ose/lrisf#2002/3mer/1ami/2002
0682.mer.ami.pdf Conclusiondes plaignants intimés en appel Efdtsis et Etats des Etatsnis, page48,

United Statescontre Microsoft Corp, 253F.3d34 (Circuit District of Columbia.2001), disponible a

| 6 a d mevsusdej.gov/atr/cases/f7200/7230.htrConclusion pour les Etatdnis page26 (version

rédigée, United Statesonte Dentsply International, Ing.399 F.3d181 (Z Circuit 2005), disponible a

| 6 a dwwevsusdej.gov/atr/cases/f202100/202141.htm

Nous avons | onguement pliggrécoBomiqua daosr un tdocunment drécédéntd i r r a
OCDE, « La Concurrence par les méritesNote deréférence DAF/COMP(2005)17j(in 2005).

39

40 Commission américaine de modernisation de la Iégislation antsws&n. 7, 103.
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Salopi q u i critiqgue |l es crit res de |l a r eniofaitci at i @
observer que | a compar aiavecrlesgaimn eo¥ta modoppdrisanif tad
| orsque |l es produits vendus par | 6entreprise int

demande des consommat eursDamése sctetpaes ssierusaithiloen, a usx
refuse de gndrea une entreprise concurrereunitésdu bien intermédiaire, elle est donc en mesure de
vendreX unités supplémentaires de ce bien aux consommateurs. Cette analyse se complique si les produits

sont différenciés et si la demande des consommateusseest s i bl e aux pri x. 1 noy

déun bi aume. Qedes, facerau refus de vente, certains consommateurs poréegjergn achetant

davantage aupres de davisiona v a | de | 6entreprise domi narmierg, ma i

changer et sbéapprovisionner aupr s doéun tiers. P

| 6irrationalit® ®conomique dans wune telle situat.]

les propresmotsde Salapn 6 e st pas whe t ©che facile

235 Le crit re de | dentreprise aussi efficiente
Le crit re de |l 6entreprise aussi efficiente a

dominantes qui portent préjudice a la concurrence. On se pose tmsesvante ces pratiqgues sont

el l es susceptibles dé®vincer des entreprise&s ri Ve

Si la réponse est que les entreprises aussi efficientes seraient probablement évincées, on considere alors
gue @tte pratique est préjudiciable a la concurrence, sinon les pratiques sont considérées com@@e licites.

crit re ®vite | 06®cuei l gui consiste 7 prot ®ger |
conditions normales de concurrence, un marcliée st ser vi gue par | e®Gn entre
consid re donc que | 6®vi ction des entreprises
concurrencé®

Face " un refus de vent e, | e crit reerefudde | 6 en:
| 6entreprise dominante risque do®vincer un concur
de consi d®rer que ce reflies cadtt irlel idei tled.enEmr epd a st
les refus de venteuqi ®vincent l es entreprises rivales moir
critere provoque nécessairement un dilemmee signifie «aussi efficienb? S | 6entrepri se
est verticalement intégrée,e t er me dobéent ree psroiaspépll d@ Wguskmin ee fefnit aiegrr ti
aussi efficienteque sur |l e ,markcihe®n déawamaé entreprise aussi
domi nante sur | es mdonccegaRmentdniégréeoverticales)éhbDadsdleapreailer

c a sentredrige incriminée aurditeaucoup plus de difficultés a satisfaire au critée plus, peubn

prendre en compte une entreprise hypothétique aussi efficiente a un certain niveau de prgmuction
exempl e, aux faibl es niuveanranxantsopaenttpiohableme@nt),anaix gpsiee | s
tous | es niveaux, ou Jeddret raprei saau sasu s xif fa fcfiiemit ent
est de m°me ampl eur que 2l&énoore, ddns le [préndem tab, e ptr i s@r ii N
incriminée auraibeaucoup plus de difficultés a satisfaire au critére

2.3.6 Le critére demise en balancdu bienrétre du consommateur

Selon le critere dubieht re du consommateur dans sa for me | &
illicite, © moins qubel |-&reduicansomneateur anraageentant ks pnix ehem e r

41

Salop,supran. 19, 13.

42 Id, 13. Salopformule également des critiques plus complexes des critéres de renonciation a bénéfice et

déirrationalit® ®conomoigidesm14el6. cas de refus de vend

a3 Le crit re de |l 6éentreprise aus s ianseuhprécédentdotumenta ®g a
OCDE, « La concurrence par les mérites Note de référenc®AF/COMP(2005)17j(in 2005).
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baissant la production. Ce critére est intéressant a premiére vue. En effet, a la différence des critéeres qui
reposent sur doé a urenoneiation®@bédéfiecs o prévoirtes effets sar ledtien le

critere du bierétre du consommateur a un rapport direct avec la promotion de eéttdeBi les pratiques
déune entrepri se doétre saasncongibuer ia ome maugeeatt i loen hlieend 6 ef f
|l 6entrepri se, ce crit re est rel ati vement faci |
probl ®mati que si l es pratiques de | dent-ftepmui se ¢

consommateur eataldédwegmeant droegdd “ci ence de cette et

Dansun cas defusdevent® %2 | 6entreprise incrimi n®e d®tient
intermédiaire utilisé par les rivaux de cette entreprigeab pl i cati on déatre dur i t r
consomma# ur suppose que | 6on d®ter mine si l e refus d
implicite) entrainerait des prix supérieuasla normale sur un quelconque marché. Pour justifier la
responsabilit® de | 6ent leserigaux éaient prétsla pdyer wrdpriasuffisand ® mo
pour l e bien interm®di ai r e. On entend par prix
d®dui se ¢lud,” Ice rmefiks de vente est anticaisesur ren
rivales) ®tait (®taient) pr°te(s) ° payer un pri x

refus de vente était nécessaire pour créer des efficiences et que ces efficiences compensdeld, &sau
conséquences préjudiciablis refus de vent&.

Le principal probleme de ce critére est la difficulté de bien mettre en balance les effets positifs et
n®gatifs de | a pratigue @&teeddodrsommateup On pesutdouten gque lasa nt €
administrations chargéede la concurrence ou les tribunaux puissent quantifier de maniere fiable et
coh®rent e |l es effets anticip®s déune p+#teetduqgue (¢
consommateur . Si |l es tribunaux nexadsamis sediwentrag s us
lieu de cela a une mise en balance approximative des effets positifs et négatifs anticipés, cela risque de
donner lieu a desnpressionset un raisonnement subjectifs rendant les résultats moins prévisibles. Selon
Gavil, comparer ds évolutions du bieht r e des consommateur s avec d
productive des entreprises revient@mpare des pommes avec des oranges.
déarbitrage ®vident éntre |l es deux ~ titre indiuvi

2.3.7 Intention aniconcurrentielle

Les partisans de | a prise en compte de | 08int e
expliqguent | eur position en faisant remarquer qu
pouvoirs publics ou les juges posavor S i l eur pratique est shktastcept ik

donné gque ces dirigeants sont des acteurs expérimentés et rationnels, toute preuve que ces acteurs ont
| 6intention de porter pr ® udi c-enéme estplus ¢ amdc @r rgeurdtu
supputation par des personnes ext®rieures.au marc

Cependant , l e recours ° la preuve dbdbune intent
pratique légitime, propice a lacomcu ence dobébune pratique pm®jewsdi cpiaash
tell ement pris® par |l es ®conomistes. Cela ne ve

absolument aucune valeur. Si cette preuve est suffisamment précise, elle peut conltailmogrchusion

4 Le critere du bierétre du consommateur a également été longuement étudié dans un précédent document.

OCDE, «La Concurrence par les nit&s», Note de référence, DAF/COMP(2005) 17 (juin 2003
d®bat aussi l onguement dahe ceri dor e RidkoBhallideshe awé¢ r d
relativement complexe et nous ne | dabordons donc p

45

Salop,supran. 19,2, 5-7.

6 AndrewGavil, «Stratégiedle diffusiond es entrepri ses dominantes :aux fi

pour un meilleur équilibre>¥,2 Antitrust Law Journal 3, 712 (2004)
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quoi l y aur a probabl ement odreneniresfde €arlsShapinosontc onc u-
significatifs a cet égard
La question centrale en mati re de concurren
est celleci: cette pratigue eslle susceptible de porter préjudice aux
consommateur8 En dobéautres ter mes, nNousS nNOUS Souci

pratigue equestion.L e s p r e u interdon medsanh gertinentes que dans la

mesure ou elles donnent des informations sur flesseprobables de cette intention.

Des preuves selon | esquelles |l es dirigeants
« battre la concurrence «dominer le marché ou méme &uer la concurrence ne

donnent nor mal ement p a s r distnguarceoaonurrehéei nf or mat i
| ®gi ti me doune .p.rfCetpiequeant 0 ®'tiecst idomr i geants d
censés bien mieux appréhender le fonctionnement des marchés ou ils gpérant

peuvent le faire des juges ou des jurys. Par conséquemtgdesssions plus précises
qguoilssscemti bl es dbéempl oyer pouaffaibréer | er de |
concurrentX e n I ui bl oquant » pRaentcaveir uri codteau cl i ent
informatif trés explicite quant aux effets probables de f@atique sur la concurrence

et laclientelé”.

Les juristes et m°me | es juges sbaccordent parfoi
générale, sans plus, ne sont pas tres informat®ezer, paraphrasit le juge John Paul Stevens k&
Cour supréme américain®cr i t egtudbli eg trop tard dans | &6histoi
concurrence pour étre choqué par une entreprise qui veut avoir le marché pour elle tosite seule

De plus s i |l a pr®sencetidcnrcaarreneéenel be ant un ®l ®1
position dominantd, 6 absence de preuve dbébune telle intentiol

de toute responsabilité. Cela risque de donner des résultats indésirables pour lanenetitecbierétre
des consommateurs. En effet, une entrepsisfisamment prévoyant@eut abuser de sa position
dominante sans laisser de preuve de son intention en é& sens

2.3.8 Existence ou non de relatiooemmerciales antérieures

ly adesargumentspour et contre ce crit re. 1 sdbagit
vendre 7 des <clients auxquels elle a d®j- vendu
| 6entreprise domi nant e a da ponrefusrda vehte® et ai ¢es entrdprisess e n |
ont fait des investissemenssn r apport avec |l eurs relations ave
exemple faire de | a publicit® pour un produit g
produitenamontp ar | 6 ent r e, ferefus de vedte deiceattaderniere tend a causer un plus grand
pr® udice parce quobil anni Bnioutre,lel @ai tvaffeer | dentcreesp

avait auparavant vendu a ces clients est urtainerpreuve que, du moins a cette pérlddeces ventes

4 Shapirosupran. 3,4-5 (les mots en italique e s o ndrigindlans | 6

8 Glazer,supran.16 a5;v o i r a u AsA. Polltityaarms, lnccontre Rose Acre Farms, Inc881
F.2d 1396, 140D2 (7 Circuit 1989) (Easterbrook, J(x Presque tous les éléments de preuve relatifs a
l'intention tendent a établir a laisoun désir de réussite alimenté par I'appét du gain et la jubilation devant
les malheurs des rivaux (...) Les entreprises n'ont pas a aimer leurs concueledsn'ont pas a les
encourager. Le désir d'éliminer ses rivaux est tout a fait compatibtelawmncurrence et en constitue
méme souvent le moteur)

9 Voir Barry Wright Corp.contre I TT Grxinnell Corp.,, 724 F.2d 227, 232 fiCir. 1983) (uge Breyer(qui
fait remarquer gue, dans |l e cadr e dtoeprises peuvent e de
sbabstenir de d®crire | e sctiomorettantainsiece crittre en éaecn s ®q u e n ¢
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étaient rentables. A moins que lEanditionsaient changé de telle sorte que la vente dans les conditions
antérieures ne soit plus rentable, le refus de vente risque alors de ne pas satisfaiiteragxde

renonciation ° b®n®fices et/ ou doéirrationalit® ®c
Léexi stence ou non drefus dehvantegtenmadémensessentied deice critare t | ¢
Si l es co¥%uts de | 6entrepri se do miant@ ousiecette entreprised g me n
a amélioré son produit, un prix plus élevé peut se justifier, méme si au départ cette haseseahpeuvétre
unrefusdevente mpl i ci t e. Par contr e, S l e refus de vent
celapeut poser des qu e sltpar@exempledsi und enteprifeevarticale@enbirdégréee s t
d®ci de qubéelle doit augmenter | es prix de vente
cour ant ndint gre pela pelteede centééten alaSo le ghamgement irésuite
si mplement de | a reconnaissance que | 6ancien pri
pourrait alors arguer que la rectification de cette erreur ne doit pas étre considérée comme
antconcurrentielle, me° me S i | augment ati on du pr

final. (! peut °tre diffi l e de proc

consommateur ci
l e raison desjustéunprgtexent ati on de prix et

|l a v®ritab

Léune des rares s Bhapiraat inoonisn sp odubrh @ seistgauteilolne s i mp
en termes de droit de | a concurrence, sbagi ssant
des bases installéésCe t e si tuation peut se produire sur d e
entreprise atteint une position dominante en pratiquant notammenpaliigues «ouvertes> qui
encouragent la coopération entre entreprises complémentaires. Une fois que rigwisest
compl ®mentaires se sont engag®es, l entreprise dr
conditions déinterconnexion moins f avoBhfirbfasts ou
remarqguer quoéi |l teprisesdusacteuninformapiquaeiqui exgleitent dpkateformess,
déaccuei l | i rfabriduerst des produite pomplémengaires, méme si ces entreprises fabriquent
aussi des produits en concurrence directe avec certains des produits de lee peatmépriseCe type
«ddbouverpeue °tre vital pour | e succ s initial de
peut °tre tent®e de cesser dbé°tre aussi coop®rat.ii

Shapiroa deux raisons doé°tre mosmhiscepriPescoap® déoppm
bases installé&s En premier lieu, a la différence du droit de garder pouméone les fruits de son
i nvesti ssement ou de changer |l es termes de | 6®chae
devendrepau des raisons doéopportuni sme nbdbest pas n®c
crainte doé°tre victimes de pratigues opportunist
investir. En second liedl, y aura toujours un ensemble donditions de ventes appliquées par le passé et
gue | 6on Ipoerustquuet illGiosneri mposeShianpei rod,l ikgiagn omqu &iel vree
di fficult®s puissent subsister en raisonimodéune
i mportantedboberei s®e@®cence applicable et r®dl Il e foc
est int®ressant de noter que | a seconde raison se
a eu une transaction antérieumais selonShapirq il ne faut certainement a
d

incrimin®e sbest comport ®e € mani re opportunist
D6éun autre ct!t®, i mposer “ une entrepdbaatuese
entrepri ses sonedevenods clientgsiedetl | eendre | es entmr@epri se

commencer a vendre leurs biens intermédiaires a des rivaux en aval. Cela freinerait le développement des

Cet exemple est discuté daBisapiro,supran. 3, 15.
51 d, 16.
52 Id., 16.
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capacités et de nouveaux produits et services, ce qui serait aussi prdpidiciabconsommateurs.
Elhaugec onvi ent gudune telle obligation nobest pas
dominantegsle traiter avec leurs rivaux,ircitant ainsi précisément au genredilcrimination” | 6 encont r
des entreprises riveé qui ne motive pakes entreprises a investir ex anteGlazeraj out e quodu
obligation de continuer & coopérer avec des rivaux risque de porter préjudice aux consommateurs de fagon
plus fondamentale, en facilitant les collusfins

Méme si un tribunabu une administration publique ne son
débune entreprise sur | a base de | 6historique des
de preuve par aill eurs poursegngoang epre ulta ersetsipnoenrs agoL
relations commerciales peut malgré tout contribuer a fixer un prix plgdond | 6 on doi t en i m
prix que | d0entreprise dominante avait prati qu® a
enteprises qubdelles continuent ~ traiter avec | eur
pas réaliste dans un monde @ublue.ll faut donc introduire une certaine souplesse afin de prendre en
comptel 6 ®v ol uti on des cwikelks achéliorations quaitatives det seslpmduits.®l
néen reste pas moins que | dancien prix peut au mao
juste prix, ce dont on ne peut avoi r onamerciales.e i d®e

2.3.9  Justificationsobjectives

Dans wun certain sens, cette question a un rapp
objectives pour exonérer des entreprises incriminées plutét que pour prouver leur responsabilité. Appliquée
a un cas de refus de vente, yustification objective est en fait undrconstance spéciale gekcuseun
refus qui serait sinon illégal. Quel que soit le critere ou la norme utilisé pour juger que le refus de vente
devrait étre illicitel| 6 analtyspasndéesmpl|l te si |l on ne tient pa
plausibles. Il existe en effet parfois des raisons valables, et méme favorables a la concurrence, pour
lesquelles des entreprises dominantes refusent de vendre.

Il appartient généralme nt ° | dentrepri se i ncjustfioatiom @ogecticed ap p o r
Cette entreprise doit prouver que le refus de vente était une mesure nécessaire, ou du moins rationnelle et
ce, pour une raison autre que de porter préjudice a la conmeirigie doit donc étre en mesure de montrer

guodelle aurait refus® de vendr e, m°® me Sisibenteepai ¢
apporte <cette preuve, |l es criti gues-méhes seraientt r e
probabl ement dbéaccord pour dire qudun organi sme ¢
détient pour réfuter lastificationpr ® s ent ®e par | 6entrepri se

Prenons un exempleune entreprise acheteuse présente sur un marché aval ed gooduction est

de qualit® m®diocr e, ri sque de nuire ° | a r®putat
servir du produit de | dentreprise doamonrabricgnour s (
peut av o imposer ensystenme dglofspour rationner | 6appratali si oni

ou en autre produit essentiel a la santé ou a la sécurité publique. Hormis la question de savoir si le systéme
dequotse st bi ai s® doéune cer tdabunnee npaanrit iree ,e slto rastqtueei nlit

3 Einer Elhauge« Définition de meilleures normete monopolisation», 56 Stanford Law Review 253, 314

(2003). Voir aussi Glazer,supran.16,4 (Q u i esti me q ucentinugdaovendrie«pbottt @ n de

| 6ef fet pervers qudunenmeccommpeadard pas a codpérer afis de nes@ani e u x
retrouver piégé par un mauvais mariaye EleanorFox, « Y a-t-i | une Vi Aspemavperc’ sl 6ladrarert
Trinko?La r ®vol uti on s i2HdeelalwiSkeursre,73 detitrust bandotirmac 153 160

(2005) «Les entreprises monopolistiguédésiteraient & commencer a coopéier loi avantagerait les

anciennes maniéeres de faife

4 Glazer,supran. 16, 5.
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justifié a refuser de continuer de vendre lesdits médicaments ou produits a cette partie. Il existe de
nombreux autres exemples de justifications objectives, potentiellement |égitimes. Nous en donnons
quelquesuns:

T Il 6entreprise dominante subit des augmentat:i
produits qui justifient une hausse des prix, méme si ces hausses peuvent au départ sembler
étreun refus de ventinplicite

1 une entreprise verticalemeintégrée peut estimer que la vente de son bien intermédiaire a
débautres entreprises sur | e march® amont e
comme | e fait par exemple que | dentreprise
adapter laconception ou la production du bien intermédiaire a la demande des acheteurs,
ou que cette adaptation co(te trop cher

T I dacheteur néa pas pay® par l e pass® | es
domi nante et cette devendrée anoevean d eetsathetguacs ded ® s i
lui faire crédit.

3. Evolution du droit sur le refus unilatéral de vendre

Laprésentsectond ®cr it | 6 ®vol ution de |l a jurisprudence
et pays, | 6 Uni o ntsUais Ces pletie zome payes ont Uine jsrispfutleace riche et une
position relativement claire de leurs tribunaux sur la question du refus de vente. On parle aussi de deux
affaires relativement r®cent es do a uds résutats plexges . On
affaires avec ce quobéils auraient ®t® si ces inst

européenne ou des Etalsis.
3.1 Union européenne

L 6 a r 82 ifaisdntepartie du Traité CE, il a été interprété a la lumifs® objectifs généraux du
Traité.L 6 a r 82 etdek @écisions de justice fondées sur cet admbeernent les pratiques qui nuisent
aux consommateur s, mai s | es doRsidérations umes attentioh égalaaouf o i s
méme supérigre. Certaines décisions importantes, par exemple, ont exprimé la préoccupation du tribunal
face aux pratiques des entreprises dominantesgnipulent ou arrétent les échanges commerciaux entre
£tats membres de | 6UE, p r aatchésg et @us du gnains poaimys affaiteselast | €
plus anciennes, portent préjudice aux entreprises plus petitedDans | densembl e, | es
vertu d&82| ®#dmonhitclpeas tous exi g® que soitappptEEuve d
Toutefois, comme nous allons le voir bientot, les cas de refus de vente dans cette jurisprudence sont
| 6exception.

Le principe de base en Europe est que les entreprises dominantes ont une obligation générale de
vendre.L 6 a d ] @énérabfest gmportant En ef f et , ce principe nodoa |
obligation absolue de vendfe Qu o i quodi l en soit, Ides can@®wenauses on d
européennefCICE)d a n s | Bioarfereral98semble avoir supprimé cette obligation génémalegu

® Voir | 6 a f 3-23/v6ilUeitedBrandscontre Commissiof1978] Recueil de jurisprudenc207, [1978] 1
CMLR 429; affaires6et7/73 Commercial Solvents Corgontre Commission[1974] Recueil de
jurisprudence223, [1974] ICMLR 309.

6 OCDE, « La concurrence par les mérites Note de référendeAF/COMP(2005)17j(in 2005).
57 Jonessupran. 24,24546.
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moins | 6avBronnereaf ddialultires d®ci s iMagil®tiMSlont &it pen®lere nt e s
la balance en faveur des entreprises dominantes qui refusent de traiter. Toutefois, pour avoir un certain
recul sur la position actuelle de@o u r il faut doabord parler de 10
tribunaux dans les premiers cas de refus de vente.

Commercial Solvents Corporatiocontre Commissionest la premiére affaire de refus de vente
tranchée par la CJCE La défenderess, une entrepri se damnobutanolavait s ur [

arr°t® de | ivrer ce produit chimique ~ une petit
| 6 ®t h a babdéfénderessindiquait que son refus de vente avait pour mqtii 6 el | e avait
déentrer sur | e march® de | 6®t hambut ol pour son p
| aninobutanolLa CJCE a tranché en faveur deJJammission Elle a estimé que les faits de la cause ne

conf i r ma ifienation deGosmercidl&odlvents el on | aquel l e cette derni
de continuer ° wvendeetiidbanatltras®gatempnt spag® (.

un march® dbéamont ne pouvailaconarenceRoeiquiégevaudraitehs anc
®l i miner | 6dun des pr i ndanspeaMarché Cammmi, c g nutsst ed Gp&tr hcaembc
d®ci d® doéentrer sur | ¥ Ceti@partichd®la déeision faissuppaser gue la €ourc | i €
a davantage privilégié le préjudice a un concurrent que le préjudice a la concurrence, fixant ainsi un seuil

plus bas au d®cl enchement de | a responsabilit® de

«le détenteur dheposition dominante sur le n@ré des matieres premiéres,qui
dans le but de les résengesa propre production des dérivéefuse de fournir ces
matiéresa un client quilui-méme, produit cedérivés, au risque éliminer toute
corcurrencede la part de celuici, exdoite sa positin dominante dne facon

akusive»®.
I convient awussi de noter que | a Cour nbdéa pas
avoir ®t® provoqu®e par | 6int®gration verticale d

Le principal arrét suivant de la CJCE a progo8 u n  r e f u sUniteédBrandQorhpanycensre

Commissiordes Communautés européenifeBans ce cas, |l e refus conditic
oppos® directement ° un concurrent de | 6Geavdcr epr i
| 6un des concurrents de | 6entr elnriitseed dB®b&aainddse r &
interrompu ses livraisons de banar@siquita a un distributeur danois parce que ce distributeur avait

particip® ° une Ccamp a grivaeix deWBb Eni raisort de icattgarticigpatiengle | 6 u n
distributeur avait vendu moins de bana@dsquitad e UB. Cette pratiqgue est ul
ne rentre donc pas dans | e cadre du pr ®sneement do c un
de | a Cour et de |l e comparer avec .|l 6analyse faite

La Commission européenne avait décidé que la pratiquBdmnstituait un abus de position
dominante. La CJCE en a jugé de méme, sur le fondement que ldeefaiste dimiterait les débouchés
au préjudice des consommateuninst «dissuaderait les autres distributefjrd 6 appuyer | a publ i
déautres mar ques [deut rqgeufeu sl O6deef fveetn tdei]s soupapscisf® ~ | dun
puissmment sa position de force sur le marché en cHuse»CIJCEa aussi ug® quodune

8 Affaires 6 et 7/73, [197] Recueil de jurispruden@®3, [1974] ICMLR 309.
%9 Id. para. 25.

&0 Id. para. 25 (mots en italique ajoutés)

o1 [1978] Recueil de jurispruden@®7, [1978] ICMLR 429.

62 Id. paras 183, 192.
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entrepriselominané ne pouvait pas cesser ses relations commerciales de longue date avec un client
respectant les usages commerciaux. Arréter les approvisionnementsgeinsoostances établirait une

di scrimination pouvant aller jusqud” | 6®Enmi nati o
outre,tout en faisant remarquer que méme les entreprises dominantes ont le droit de protéger leurs intéréts
commerciaux,d Cour a aussi l' i mit® ce droit, d®cl| ar ant C

doivent étre< proportionnées a la menace et ne doivent pas avoir pour but de renforcer sa position
domi nante ou dobéen abuser.

Dans UrtedBrafid§laCouraé® attentive aux effets potent.i
dominante sur la concurrenégar opposition aux effets potentiels sur les concurreRg&ganmoins, elle
néa pas expliqu® tr s en d®tail C e es(suse praxi@raientt e n't
Elle néa pas non plus exig® de d®montrer gue c.
probablement’. Le droit doébune entreprise dominante de s
vague L 6 a d j prepttiorfnées est une norme subjective qui manque donc de prévisibilité. La Cour a
accord® plus doéi mportance ~ | é6intention de | 6ent |
on peut se poser des quest i otremisesdominahtds deregnforcdrleun i t ®
position. La jurisprudence&nited Brandsest vieille de presqud0ans et certaines vues de la Cour ont
évolué.

La principale d®cision de jurisprudence sui vant
parce que soinfluences 6 e s t#étre@tendu€¢ ou pour r ai t fi audélardespcasrde refd@s®t e n
de | icence de dr o Magil de618a9 troes chaines Beatéévisioh avaient atgué des
droits déauteur quodpirlosgr d dme s aiTevnt p osuwr elmgpuwrcsh er
hebdomadaire des programmes de faire figurer les programmes de ces trois chaines dans ce guide. A ce

momentl i nbexistait pas dbéautre pr ogudsponibes TV hi
surl e march® en cause. La CJCE dans <cetteavisdéf aire
| 6argument des plaignants fond® sur l e refus de
Commercial Solventsu United Brandssurtout parce quka Cour voulait assurer une défense appropriée

au droit déauteur . La Cour a jug® qubdun refus ¢
dominante que dans descikconstances exceptionnelkesrépondant a trois conditions) le produit

concernép a r l e refus est un ®I| ®ment i ndi spen;sideb| e

refus nobesti)egad Ojemndtriefpir® se do mmnéme fetmarché des proiEte r v e
d®ri v®s. En passant e illcite @deViceree, la Ear e®d aputeum hosivegded un e
l e bien interm®di aire soit n®cessa)ete aoruagl dva® cddr
| 6exi gence exp CanderciadSolwenatique deardfus ale vemer«i s q u mcer doGt® v i
concurrence de la part de ce cliehtpour fixer une nouvelle normgue le refus, non seulement élimine

toute concurrence de la part du client, mais que le défendeur détienne un monopole sur le marché aval).
Malgré le renforcement de ces exige e s , la Cour a jug® qubdell es ®ta
Magill et a donc obligé les trois chaines de télévision & accorder des licences de publication de leurs
programme.

&3 Id. paras. 182183.

o4 Jonesf ai t remargeimbyr| agiuvtbigdasney avoir de | a part du d¢

distributeurs de commercialiser dentarchandise rivale. Le refus paraissait avoir pour objet de décourager
toute poursuite de la participation aux programmes publicitaires depesds rivales. Elle en conclut que

| 6analyse de | a Cour aurait d% se porter sur | e p
les colts des rivaux de UB ou restreignait leur accés au maotessupran. 24,247n. 103.

& Magill, affaires jointesC-241 et242/91P, [1995Recueil de jurisprudencé-743, 4C.M.L.R, 718, 799
800.
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En1998) e | u g e me n®scad Bransercontde seadiaptint® a confirmé que la position de la
CJCE sur |l e refus de traiter avai't ®vol u®, m° me
Tout c o mrivagill|Booanera° tpl ac® | a barre de | a responsabi
CommercialSolventsou United Brands Bronnerpubliait un journal régional autrichien et voulait avoir
acc s au syst me de portage ~ domici lLéedbdbuap®dsee
importante, qui détenait une part dominante du marchéydetidiens, rejeta la demande Bl®nner La
Cour jugea que, pour étre illicite, le refus doipdrter sur un produit ou un servigedispensablea
| 6exercice de | d6activit® de | d6entreprise a@ollici
potentiel; ii)®1 i mi ner tout e concurrence de | ;i) et péaer t de
objectivement injustifiabfé.

La Cour a clairement indiqgué que le caractéiadispensable ne pouvait pas étre satisfait en

montrant simplemeng u 6 i | ne serait pas viable ®conomi gueme
cr®er son propre syst me de portage. 1 faudrait
pour une entreprise dans upesitionsemblable a celle de @éfen@resse(et non pas de la victimele

créer son propre systtme de portdgé est i nt ®r e s s ant Braheerla ©ouraitiiseque d

| 6ancienne I|d@®®vindttiiom dbe pEar cOonadérdiebSaveatfe refus doit

évincer toute concurrence de la part de la victjreé non pas la définition plus récente et plus sélective
donn®e p Magil (Iereffs tlodt Evineer toute concurrence sur le marché des produits dérivés). La
Cour a esti m® qu dpeuflédmomendda staduertsur e pont db sawio si la jurisprudence
Magil s 6appl iquerait " des affaires nbdayant pas tr .
| 6 e sByonremne satisfaisaient méme pas aux normes moins exigeantes fixde pa€omfhercial
Solventssans parl er d Magilt. &d rhisormmemént delladGour ra cdnsisté a dire que la
concurrence d@ronnerne serait pas éliminée parce que plusieurs substituts au service de diffusion de
Mediaprintseraient disponibt dont le courrier postal ou les kiosques a journBtautre part, il n'y avait

pas d'obstacles technigues, réglementaires ou méme économiques empéchant Bronner de créer son propre
systeme de portage a domicile ou de le rendre déraisonnablement difficl®ur a donc jugé en faveur

de Il 6entrepflise d®fenderesse

(! peut appara’ trBonm@tf assge | guel iledhafefnatirree | 6 ®v :
dominante et les critere®t a bl i ssant | 6exi stence doéun lewles de
caract re n®cessairement indi spensabl e, qgui exig
potentiel, néest que |l a reconsid®ration des fact

position dominante. Certes, le critére minim est relevé au niveau du monopole plutbt que de la position
dominante, mais ce critére concerne le pouvoir de marché et non pas une pratique abusive. En second lieu
| 6exi dé®wveé c¢i on de toute comc wwmreest o wedanoldansg ar t O

la question suivantela victime peue | | e exer cer une concurrence sanhn
intermédiaire du défendetl? En déautres ter mes, ce nbdest guodun
déautres substituts

Dansses conclusionge Juge Avocat Générdacobsa s ai si | 6occasion pour f
auxquelles semble avoir acqui esc® let@minds ehoidirlses de |

partenaires contractuels et de disposer librengentsa propriété sont des principes universellement
consacrés dans les systemes juridiques des Etats membres, en revétant parfois un caractére

6o Affaire 7/97,0scar Bronner contre Mediaprint Zeitungsnd Zeitschriftenverlag GmbH & C&G [1998]
Recueil de jurisprudende7791, [1999]4 CMLR 112

o7 Id. para. 41.

&8 Id. paras. 4346.

& Stotherssupran. 31, 259.
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constitutionneb’. Il est intéressant de noter que ces principes semblent davantage tenir de la présomption
appliquée par la jurisprudence aux Etdltsis que de la présomption classique qui prévaut en Euselus

laguelle les entreprises dominantes ont une obligation généeakendre. En outre, le Jugevdkat

Généal Jacobsa précisé que les motivations des gntrei ses domi nantes et l eur ¢
dans des installations de production efficientes ne doivent pas étre affaiblies, ce qui serait le cas si les
concurrents pouvaient partager ces installations sur defande

Trés réecemment, la CJCEaconf® dans wun autre cas ayant trait

une entreprise dominante dobdaccorder une” Ddng enc e
l darr°t | MS de 2004, l a Cour a jug® que
« |l ressort de cette jurisprudence queypo que | e refus dbéune entr
déun droit ddéauteur de donner acc S ~ un prc
exercer une activit® d®termi n®e puisse °tre
conditions cumulatives soient remplies, a sawpe ce refus fasse obstacle a
| 6apparition dbéun produit nouveau pour | eqgue
consommateur s, qgubi l soit d®pourvu de justi
concurrence sur un marché dériwé
I s 6 agi tritesegse ceuX adedagurisprudendagill.
Cette foisc i , l e tribunal a e Xxp lmarché &rivé.€Ce grmenefabmasm e nt
r ®f ®r ence ° un march® concurrentiel s®par ®. Pour
identfier deux étapes différentes et interconnectées de production, pour lesquelles le produit amont est un
bien interm®di aire n®cessaire " | a production du
vendr e. Lébexi gence cadeoune liteace dai IEVinewute aoncurrenteusar led 6 a
mar ch® dit d®ri v® semble n®anmoins constituer u
Commercial Solventg u i nbexigeait que | 6®viction deéslhlm conc
mar c h®. En outre, | 6exi gence que | a partie 7 | aqg
fabriquer un nouveaproduit éléve encore plus haut la barre de la responsabilité. Enfin, et cela est
dommage, l a Cour sbHDepbunfsdienue dééexpl i dGgaecorder

laissant ainsi sans réponse goestionmportante

Si el l es ne sont pas aussi claires qubelles po
refus de vente ou de traiter ttmoighen d bune nette ®volution vers | a
concurrence et |l es consommateurs plut!t que sur u

compte de facteurs susceptibles de justifier un tel refus.
3.2 Etats-Unis

Contrar e me n t " | 6®t at de | a jurisprudeBraneerladans |
présomption habituelle aux Etdtsn i s a touj ours ®t® que | es entrepr
générale de vendrenéme si ce sont des monopoleurs et querefus restreint la concurrence. La valeur
de cette présomption a fluctué au cours du temps, mais elle a été réitérée par la jurisprudence depuis la
décisionde laCour suprémel a n s | Unitefl Stateconwe Colgateen1919 La Courajugé g u 6 e n

70

Bronner, [1998] Recueil de jurisprudenc&’ 791, paragraph&6.
" Id., paras. 568.

2 Affaire C-418/01,IMS Health Care GmbH & CdG contre NDC Health GmbH & C&G, Jugement du
29 avril 2004, alinéa 38.
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[absence de toute intention dfoi Shermaalme restneintgas lemai nt
droit reconnu de longue date a ecwmmercant ou fabriqguant engagé dans une activité entierement privée,
ddéexercer en toute i nuot@yas aud partiesaveslesquellpsril dgdfellefut j u g e m

une période entre les décisioAspen Skiinget Trinko (19852004),0u il est apparu que la présption

avait fini par disparaitre et que les entreprises détenant un pouvoir de marché substaotisaient

refuser de vendre ou de traiter que si elles avaient«unison commerciale légitime®. Sans cette
justification,| es tri bunaux am®ri cains pr ®s umer ai ent que
do®l i mi ner un Teirkmsceummbrieenta v oLiGrarrradmen® | eigmeémdul e d
audela de la position du tribunal dans la jurisprude@ofgate Nous discutons eaprés de ces deux

affaires.

L6i mportance relative du cr it rrigorudeece dm@ricaineennt i or
matiere de refus de vente a aussi beaucoup diminué ces derniéres années, bien que ce critére reste un
®l ®ment indispensable pour |l es tribunaux | orsqubéi
tendanceacumi®d avec | a rebuf f ad elrindowqui & déiibérémera bmisdaaphrase | 6 a f
«en | babsence de toute i nt enddansrsa ditationde |®jarisprudence ma i n
Colgateci-dessusPour t ant, pendant intkestona@thbniacteusimmrtdatn n ®e s, |

La jurisprudencé.orain Journal CocontreUnited Stateslu milieu du XX siécle est petétre le seul
cas américain denonopolisationrou quasiment tous les commentateurs conviennent que la responsabilité
du défender était engagé@ L 6 d.érdinaJournalconcernait une entreprise dominante qui refusait de

traiter avec tout client en relation doéaffaires
sur |l a conclusion que®flédn hdreends s @ n®tdeei tl 6dkda br etptrri e
fai sant , | dentreprise dominante maintiendrait S O |

exception a la présomption établie pearjurisprudenceColgateet a confirmé que la responsiéilde la
défenderesse était engagée pour tentativeateopolisationLa pratique incriminée darisorain Journal

®t ai t | par essence, une forme doéexclusivit®. Nou
nous i nt®r esse eanuladodinmation pardaaécision délneyinlJeumalg u 6 i1 | y a d
exceptionsau droit général pour une entreprise de refuser de vendre.

La décision de la Cour supréme ti885 cins Aspen Skiing Cocontre Aspen Highlands Skiing
Corporation est immédieement devenue le cas faisant autorité aux ftats en matiére de refus

& 250 U.S. 300, 307 (1919).

“ Aspen Skiing Co. contre Aspen Highlands Skiing Corporasié U.S. 585, 597 (1985).

» Voir par exemple Eastman Kodak Gmntre Southern Photo Materials Co273 U.S. 359, 375 (1927)
(confirmantla responsabilité pour monopolisatiators queKodak tentait une intégration en aval et avait
refusé de vendre aun prixdegtbe s fournitures 7~ un d®taillant qui

Le tribunal avait notamment fondé sa décision sdait que, selon lui, le refus de vendrekamlak « avait
un objectif de monopole. D 6 a pFox, le fait que la partie de phrase omise de la citation du jugement
Colgatea servi pour la décision dans des arréts ltelsin Journalet Aspen Skiingnontreque, «avant

Trinko, i | ndexistait pas de pr i me uarbooopakuravait legmitdec i pe ¢
refuser de vendre. Fox, supran.53,157,15(G( t al i ques dans | e document or.i
Méme les monopoleurs détenaie ce dr oi t €olgate @e t qu diel 4 drad ®t°ai ent
faire, c6®tait de refuser de vendre dans |l e but d
pas avis® de recourir ~ | 8i ntgeerritéreaaresponsabilité pasgue,t e ni r
logiquement, on peut penser que les monopoleurs essaieront de conserver leurs mgeomgEssnoyens
allant dans le sens de la concurrence, bieh Si6i | s ndéessayaient pas de con
peuuméne all er jusqudé”™ dire, s Giillss nnbbaegsitsna@yixacinbturd p apsa s
capacitéslansun environnement concurrigsl.

" 342 U.S. 243 (1951)Glazersupran. 16, 7.
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unil at ®ral de vendr e 208adns’| Danrssd cast e siema@neait p la Caliade fixerp r ~
les conditions dans lesquelles une entreprise dominante doit poursuiaceard commun denarketing

avec une entrepriserivale 8 ent r e pr i s eSkiC®$) possédait tmis de® qudtre stations de ski

du marché concerné 6 ent r e pr i s Highlprdse)iéinh moprtétaire ecla seule autre station.
Pendant deannées, les deux entreprises avaient coopéré et proposaient un forfait commun permettant aux

skieurs drbamdndti®@es dwrs | 6ensemble des quatre sit
doaffaires de | a vente dieed O6fudrifldaistas i ocoammdwerss r umro n|
A un certain moment, SKo. a exigé queHighlands acceptun pourcentage fixe du
nettement i nf ®r i eur " | a mo evemant @Highldndsenofonctignude d u  «
Bbutilisation des remont ®es. Les entreprises ne s
chiffre doéafefSkiCaa sf iemalremeen tIHagsl@sisa ther@é divérses solatiors

pour sortir de lodifmpasdgde,s Ywoansmproiug d®dutilisatio
de Ski Co. Ces bons auraient remboursé aG#il 6i nt ®gr al i t® du pr,imxs des |

Ski Co. a refusé cette solutiéh

La Cour supréme a reconnu quen&me une entper i se d®t enant un pouvoir
obligation de sbdengager dans un ac».cEtleda néaonmimun de
estimé queski Co. avait une telle obligation, la reformulant comme étant un droit non absolu de refuser de
traiter:«L 6i mportance que nous avons conf ®r ®e au droit
veut pas dire que ce droit ne souffre aucune nusific®n a beaucoup commenté sur le point de savoir
pourquoila Cour considere que le comportemda SkiCo. avait franchi la ligne rouge, notamment parce
gue | e raisonnement de .l a Cour nbdbest pas tout ~ f

La d®cision en | 6esp ce est fond®e sur un ensen
rapport aux a ufiée. easCoun @ pedtte cqnederé gque s rnormes étaient toutes aussi
i mportantes, ou elle a pu estimer que certaines ¢
savoir déapr s l e jugement S i | 6 u satsfaitesy suffiserd n q u e
individuell ement dbéapr s |l a Cour ~ engager | a re:
ou | 6ensemble de ces normes soient satisfaites.

Ce que | 6on peut dire du | uge msdére les condéguencesgu 6 e n
comportement de SKio. sur la concurrence et les consommateurs ainsi que sur les parties au preces elles
mémes

1 convient débenvisager I es cons®quences
consommateurs et de déterminer si ce compuwg a nui a la concurrence de

fagcon inutilement restrictive. Si une entrepriseeasxs ay ® do6®vi ncer des ri
un fondement aut» en pgut @ justed dtre fquatifierece c e
comportement de prédateur. Il est donc justifi® ®t u di dsrdu typegde ef f e
comportement incrimindur les consommateursyr le rival de plus petite taille de

Ski Co. et suiSki Co. elleméme®.

Ce passage du jugement renferme au moins trois critéj¢se comport ement de | dent
" 472 U.S. 585 (1985).

8 Aspen Skiing472 U.S592-94.

79 Id. 600.

80 Id. 601.

81 Id. 605.
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ne peut pas irtilement restreindre la concurren@eresterait a définir précisément ce que cela veu) dire
2) la défenderesse ne peut pas chercher a éliminer des rivaux autrement que sur le fondement de

| 6ef flecfaté mce est de | dentIPepunesemanissieedd i cddeme ea
en compte les conséquence du comportement incriminé sur les consommateurs, la victime du refus et le
défendeur lum° me . La Cour a jug® que | es consommateur

préféraent bénéficier du forfait mukstations eSkiCo.l 6 a v a i Highlandssubigsait.un préjudice du
fait du refus puisque Highlands perdait des part
justification plausible & son refd8,

Le jugenent met aussi en exergue le fait que Giiavait mis un terme a un historique bien établi de
coopération avetlighlands ce qui ndbest pas | a m°me chose que
coopération. En outre, SKio. refusait de vendre des foifa a Highlands méme au prix de détail. Ces
éléments avaient une importance car ils avaient conduit la Cour a conclure que les précédents rapports
commerciaux avetlighlandsavaient été rentables po8ki Co. et que le désir de ce dernier de nuire a
Highlandsétait si fort que SkCo.®t ait pr°t “ renoncer ° du chiffre
a ceux auxquels il traitait alors avec ses clients. Le raisonnement de la Cour a donc consisté a dire que
«ddbapr s |l es faitsSkiComd teaiitt emas omat iury ®e quar des
| 6entreprise ®tait pr°te " renoncer ‘enédhargd & ®nm ®f i
effet négatif supposé pour son rival plus pefit On peut encore dégager de passage un autre
critere:4)l 6entreprise d®f enderesse ne peut pas renonc
rival.

1 pourrait y avoir eu dbautr esSkirCavoslatmattteudu moi
terme & sa coopéfan avec Highlands™. Léaccor d° tnrée®t pi s peent abl e
changement de circonstances ouGkis 6 ®t ait si mpl ement dit qubil ser
|l i nt®gralit® du chiffre doéagfufbauinr ecserdeai s1e sp oturr cie
doaffaires des guatre stations. Mal heur eusement ,
alternative aurait pu constituer ujstificationcommerciale légitime

Les juridictions inférieures éprouvent paigf des difficultés a trouver des lignes directrices utiles dans

| 6 akspeh Eking Par |l ant de cette d®glepgenent,€émetdes principesr d 6 a
gui sbapdkel guees &aits inhabit uerosopaeer péubse eeqdrec e ,
coupable demonopolisations 6 i | refuse de coop®rer aveomuune conc
coopération est indispensable pour assurer une concurrence eféctive L6 ut i | i speutb on du
montre que le principe qdea ¢ o u rpensail popvpiteil r er avec suffisamment ¢
Aspen Skiingp 6 ®t ai't pas du tout d®t er mi na nétre mddXvaleques 6 i | (
la cour dobéappel soit plus @laQodreuptéme ep matisregde eefud de | u
traiter ne mentionnait méme pas ce principe.

DansVerizon Communications, Incontre Trinko®®, la Cour supréme des Etdtsn i s a cl ar i f i
du droit relatif “ 1 6obl i garaisdairencdré laCounmecapptiquéunes ur
panoplie de critéregui laissent de grandes incertitudes, non seulement sur le refus de traiter ou de vendre,

82 Id. 608.

8 Id. 610-11.

84 George Hay, drinko : GoingAll the Way, » 50 Antitrust Bulletin 527 (2005) 527, 5332.

& Olympia Equipment Leasing Co. contre Western Union Telegraph 79@. F.2d 370, 379 {7Circuit
1986).

8 540 U.S. 398 (2004).
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mai s aussi pour ce qui ¢ omonopdiisatore h 6 @®a ®r dMerizaht 6 et f
vient de ce que la loi américaine sur les délémunicationsde 1996a v a i t pour obj et d
concurrence sur les marchés de la téléphonie locale en obligeant les opérateurs historiques locaux a
partager | eurs r ®s e au xesaperataurs lo@m@Ear & suitecintégré emzonya. L 6 u n
donc sign® des accords dbéinterconnexi dbaav®dersea
systeme de traitement desmmandes des clientSuite a des plaintes selon lesquelles cet tqdrdocal

néen avait pas moins faildl:i “ traiter de mani re
se sont mi ses dbébaccord devant-ci ereverturde ladon sut lesav ec
télécommunications. Le lendemainldea f or mal i s aTrinkoirc | d e nlt 6 alec drodune de
rivalesi a introduit une instance sur la base de la violation du droit de la concurrence. Selon Trinko, la
pratiqgue qui avai-t amen® | 6accotdades i2peldlkor € $§ c C e
Shermanen décourageant les clients de recourir aux services des concurrents et en entravant ainsi les
capacités des rivaux a participer &tmcurrenc¥.

La Cour supréme a expliqué que la Bhiermam 6 i mpose pasuru xdmomloipg@at i o
de partager la source de leur avantage avec des concurrents parce que cela serait contraire au but qui sous
tend le droit de la concurrence. En premier lieu, cela pourrait en particulier affaiblir les motivations du
monopoleur, d | 6entreprise rivale ou des deux, pour [
rentables. De plus, pour faire respecter cette obligation, les tribunaux devraigint comme des
organismes centraux de planification, déterminant le prix, la qéagtites autres termes adéquats de
| 6op®ration, rtle poa.r Hrefqure,| lid sCewmta madi tadalpd &
concurrents de négocier risquait de favoriseraotiesiorf®.

La Cour supr°me a r éepasserail cedaines excéptions adawégle génépake r
selon | aquelle il néexiste pas dbéobligation dobéa
exceptionsont limitéesken r ai son de |l a vertu incer tdeirepéger ddun
une pratique anticoncurrenti el |l % palrd umnnree deenst reexpecrei

plus notables est celle despen Skiinginterpétant le raisonnement qui seehd cette décision, la Coar
ddéabor d s o istaii dgjdu® hisjoniqué de coepération entre les deux entreprises concernées dans
cette affaire. Ensuite, | a CoAspenSkiingrefusiit®le tepiteeavdc 6 ent r
l a plaignant e, m° me s el o nle paticgait vea les elentsiparteulidrs. Ces e s 7
deux faits ameénent a conclure que la défenderesse dwaitotonté de renoncer a des bénéfices a court

terme pour obtenir un résultat contraire au libre jeu de la concum&hdenfin,la Cour a noté que

|l 6entrepri se Abghaevnad etr ersesfeu sdRandse f ourni r 7 son ri
volontiers ayublic.

La Cour a alors observ® quodTainkea bh dég &waat eurs
déhi st or i qu mmelcalesrerti¥arizoned sesrivawno On ne pouvait donc pas en déduire que
Verizonrenoncait a des bénéfices en ne coopérant pas complétement parce que le prix que Verizon aurait
per-u ndé®tait pas un -mpéme fixé, maisaiprik fixe parla réglementatien, saru r a i t
|l a base des co3%ts. EnfinTrinkoebaeaivi cpamainsge®Ph® da

87 La loi stipule :«rien dans la présente loi .... ne peut étre interprété comme modifiant, portant atteinte a, ou

annul ant | éapplicabilit® .dld406Igu ¢itsle§ 601(b)(1)de lalbiaur i v e s
les télécommunicatiohs

8 Id. 407-08.

89 Id. 408.

% Id. 409.
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grand publié. En fait, la seule raison pour laqueWlerizonl 6 avait mis ~ |l a disposi
que la | oi sur |l es t ® ®communi cations | 6obl i geai
circonstances ne rentr ai eAspen Skiemga Cduaacenfirmédlergjet éepgat i o n
plainte deTrinko®t ant donn® gasdandlé cadredes plailtesdvablagn vertypde la Loi

Sherman.

Le jugement Tridkamet enljed pldsitussicriteeasotamment dans la description par la
Cour de la jurisprudencéAspen SkiingLe premier critere, qui concerne les relaiocommerciales
pr ®existantes entre | 0entreprise d®fender eense et
premier | ieu parce qubil est susceptible de d®co
sdil s ne soel¢farpaperpéititd i g®s edd second | ieu parce (
monopol eurs ° une collusion avec |l eurs rivaux.
rai son | es deuxAspen glingrt puléreratoricé8ad & as o xi er . De tou
Cour a consacr® en quelque sorte |leé6emisereamdt p
la distinctonavec | es f aflrink. dans | 6affaire

l
E
t

a@

La deuxi me norme est f or muvdr @ eriteck @el la eenoficatioma g u i
b®n®fi ces. Toutefois, | 6un des |l pr 6hbli t mgsedéac€oar
ligne directrice utileq u a nt - l a signi f irésdtat icantnaire cae libre gea xXlpla e s s i
conairrence». On ne peut pas toujours considérer que porter préjudice a un rival estsuitta¢ contraire
au libre jeu de la concurrenseméme si cela ne nécessite pas de renoncer a des bénéfices, dans la mesure
ou une telle pratique augmente parfoibiEn-étre du public.

Dans [Trinkoret celd est significatif, la Cour dit également que la jurispruddepense situe
«a la limite ou proche de la limitedes cas ol un refus de coopérer avec des rivaux peut constituer une
violaton d e | 62&°% la iCour supréme dariBrinko a envisagé trois critéres dont deux au moins
présentent de sérieuses faiblesses, puis les a tous révoqués en disant que le cas sur lequel ils sont fondés ne
sbapplique pas en | 6esp c e sion@efloufsarilasnamete de détarmizo ur |
|l es cas rentrant dans | es | i rdiQommeLodatkaetPagele fons p on s a
ironiguement remarquer«Nous nous retrouvons avec une regle clailess monopoleursn 6 o n t pas
débobliiogpha ddai der | eurs concurrents, sauf | orsqudi
| 6 a r2tde dal loi Sherman restent floued' Reconnaissant laonfusion qui subsiste aprés la
jurisprudenceTrinko, la Commission américaine de modsation de la loi antitrust a publié cette année
un rapport ou il est dit« | | est souhaitable de cl ar il foiddatlail@itt ed 6 a1
Sherman notamment pour ce qui concerne les domaines ou subsiste actuellement un deanguaes
claires et logiqguecomme par exemple. .| 6 obl i gati on ou non ddédun monopo
et les circonstances dans lesquelles cette obligation peut exister

o Hay notequ 6 en Australie, | e | ucgneeme mXactempant le méaeé typejdair i s p

situation mais le résultat est différent de celui denko. Voir Hay, supra n.84, 535 n.32 [citant
Queensland Wire Industries Pty. Ltd. contre Broken Hill Proprietary Co, L&7 C.L.R. 177 (1989)].

Elhaugesupran. 14, 314; Glazer,supran. 16,4-5.
9 Trinko, 540 U.S., 409.

94

92

John Lopatkaet William Page,« Relations commrcialeset situation de monopolea la recherche de la
l'imite de | a r esporRRsentreAdpéndt™®inke W t7i3t rAentd & rluar tLiaow €J

(2005).

= Commission américaine de modernisation de la loi antjtsugtran. 7, 12 ; voir aussi idem d01 («Bien
gue | a d®ci si on dnnkoliafou@ioquetqued Igmes dirdctéices sur°lds facteurs qui
pourraient | aisser supposer | dexistence dbébune r es;
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On s odat t e Tridko dit paureeffet) de dimiter les plaintes refus de vente aux Etdisis.
Jonespar exemple, préditg u 6 e n du sgEdpticisme affiché par le jugement face a ces plaintes, en cas
de refus doaider un concurrent, seul d®sor mai s ur
unesituation illicite de monopolen droit des Etatdnis»*°. SelonKeyte, « Trinkon da pas compl "t
exon®r ® de tout e responsabilit® | es monopol eur
«volontairemene f our ni déacc s ~ t4 contrairgs pariles eglemenfS haxi s y
goute que les juridictions inférieuregécitent désormais généralement la phrase consacrée selon laquelle
l es plaignants ne peuvent faire valoir un niroidt
dans |l e cas tr s ®troit de | dexception au princig
par la jurisprudenc@spen ou dans la doctrine quasiment obsoléteintsllations essentielles®.

3.3 Evaluation comparative

Sui t arétTrinkb, &lay a élaboré un schéma factuel théorique des cas de refus de vente ou de
traiter, afin doéoexpliquer | ftsrs®l Qemdhéna ast dussirutile pdue | a
comparer la démarche de la Cour ddnskoet la démarch des tri bunaux de | 6Un
sc®nario de Hay est <cel ui doune (Mngewlpe i preo dwd temic
bien intermédiairdlut i | i s® pour fab@,paer |l eqpelodul tuudéaivasa:
approprié. Pour évitdr 6 i mmuni t ® i mpl i dinkbcemecter naocbnhes pP&fFf en

jamais mis le bien intermédiaire a la disposition du publ&y suppose qu# a occasionnellement vendu

le bienl sur le marché libréa un prix demonopole). En outréyl ayant la maitrise totale du biénil

détient aussi un monopole sur le marché du prddwt pratique des prix de monopole sur ce marché
®gal ement . C,htiiée par lesebgnéfices #¢ sur le marché dB, constate que sille peut étre
approvisionné en bierlsa un prix «aisonnable», elle peut concurrencer sur le marché de la vente du
pr odui D.Nédnowns Ibrsqu€ demande M de lui livrer le bienl a des conditions raisonnables,

M refuse.C introduit alors unenstance aupres des tribunaux ou des services chargés de la concurrence,
arguant que le refus de venprerte préjudice a la fois a C et a la concurrence sur le marché du @oduit

Lorsque les services chargés de la concurrence demankliepbar quelleraison il refuse de vendre
le bien intermédiaird aC, Md®c | ar e qubdaucune entrepriseladans ¢

l 6entrepriseMepi guéengqubdeptieseadba ~ | heure actuel |
D étant donné qu# contrdle la vente de M peut donc pratiquer un prix de monopole pour DMSi
vendait le bien intermédiaire” | 6 e nQ a vl prix kasennable>i comme par exemple son codt

marginali C serait alors en mesure de pratiquer des prix inférieursiaud@ monopole dé pour le

rival, ladécisionest | oin dé°tre d®finitive. Les entreprises
des tribunaux sur | a fleoromudé®Mietse rr edfeuss>ginntv edset it g aat

% Jonessupran. 24, 262; voir aussiHay, supran. 84, 528 (S i | 6ofdArnppusged”™ sa conc
|l ogi que, il se peut que | 6obligation de traiter ol
trés restreints dsituationsexceptionnelles).

o7 Keyte,supran. 27, 44.

%8 Fox, supran. 53, 154. Voir aussiCovad Communicationsontre Bell Atlantic407 F.3d 122Circuit du
District of Columbia2005) f ej et ant wune i nst anc e2delaLorShetman,olelesen v e
parties nbdavaient ¢ondes taermgsae e \ugamenifrekodmp@Se @&sormais

| 6exi stence dbébune r®siliation wunilat®rale de | a
recevoir une plainte pour r e fAspe ) dMetroNetr ServiegseCorp. ou  d e
contre Qwest Corp. 383 F.3d 1124, 1132 {€ircuit, 2004) d d6apr s cette d®ci sion,
coop®ration pass®e ne c on 2 deilalLoi Shepnansparcergee levdéfendeart i o n
avait |1 06intent inéfinesa@odatteghpe nt er ses b®

9 Hay, supran. 84, 538541.
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produit D. Par conséquem, perdrait des parts surlemarchéle u ser ait obl i g® de be
pratiqgue pouD, en sorte que la presque totalité ou la totalité des profits de monopole actuellement générés
par M ace propos disparaitraient.

Par ailleurs, expliquel 6 ent rMeprelslee sait quodel l e pourrait
gudactuell ement si el IlaC & enmiikadé mondpade, b lesecansommatears m® d
pai eraient pomBmel pesxemtuibeEl plr ®s évn la raisob eourtlagueltee mar
l 6entrepri se Cesffquef eefusbde payer fe ¢pnix @le monopole pourM. considére sa
position comme étant une justification Iégitimeobfective.En d b6 aut,Me & nt €er déde mp ° c he
concurrence ridabqudMas upbavretntdumer ai t sodi | I ui faisai
pour le bien I. Par contre, B peut faire payer un prix poursuffisamment élevé pour permettrd/iade
faire les méme bénéfices, méme €iprend une part importante du marchédjévl ne verrait alors aucun
besoilimned® @ i ce n 6 e s t Hayd ddanits comene étagptukes quelques situations

pathologiques oM garde toujours un intérét & long terme a élimi@en tant que concurrem)®.

La question int®ressante aquwadialV fadecaauxtdrbisapplicableser e s
et a la jurisprudence de divers pays, pour éviter de voir sa responsabilité ehtlayéenvisage quatre
possibilités

(@) M doit proposer de vendre le bie@C”~ un pr i x r a&dire eunla babel des, c 0e
colts ou a un prix concurrentiel

(b) M doit proposer de vendre le bi¢ra C ~ un pri x qMiarenofcerbaltdutge pa
b®n ®f i ce qu o6 itdelatvante dupadud™ad el | e men

(c) M doit proposer de vendre le bieaC,maisMpeut fi xer |l e prix quéil

(d ouMpeut faire ce qubéil vet, y compris de r €

DoapHay, sl a r gle en droit aTmrRone seablepas exigériqes q u 6 e X

aille jusqud"~ |l a possi bi lLlefjug@mgntar¢conmatd ka difficGité iquedes | a
tri bunaux awuraient " d®t ermi ner ce quobest un pr
autrement, les tribunaugeraient obligés ¢ 6 agi r comme des organi smes c
d®t er mi nant l e prix, la quantit® et | es autres t
adaptés»'® Autre raison pour laquelle la possibilité (a) risque de e pavoir beaucoup deEé
Trinko, selon Hay: | 6anal yse des profits de monopol e co

commerciale, selon le jugeméfit

100 Id, 541.

101 Ce conceptpeut étre difficile a comprendre. |l existe une autre maniére de le formMlatoit offrir a

vendre le bierl a C a un prix qui ne soit pas supérieur au prix auddehe remncerait a aucun des

b®n®f i ces qguodi l tire de | a ventM dedcantinper & tbuchet D.

|l 6i nt®gralit® du profit Deu nprioxp ode mamMadoltd,r em°dme
aC (ce qui permet ace dei er déd°tre un conDetrde prentire el partid d&8 ma r
I 6 act iMvsurtceBmathget ce, en pratiquant un prix de vente de | suffisamment &lépét en ne

permettant pas Bl de pratiquer un prix si élevé poug u 6 i | p u ieraus refusdntplicite tdé viendre

découlant de sa pratique

102 Trinko, 540 U.S.408.

103 Hay,supran.84,544 «l a si mpl e d®tention ddédun pouvoir de mon:t

de monopole est non seul e nmmportant dulMarche libreecitant Tribke,st au's
540 U.S.406).
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La possibilité(d)n 6 e s t pas vr ailchprisque(c)piefuft®rpeenrtnee td e€rme d 6 a b c

résultatqudd)s ans qudi l y ait un refus pur et simple. P
(@), il nous reste(b) et (c), q u i ne diff rent (erend eomgtendesggelgdee n c e
situations pathologiques ddl gardetoup ur s un i nt ®r °t ~ Codags tiablgme

méme siM n 6 e s t pas oblig® de s u®auenarthé avalfi Eommé la nopar t i c
Hay, cette norme correspond au crit r efusldevehtdi rr at
qgui ndbaur ai ent aucun sens ®c o nHaydoweuaependant quecles n 6 e
tri bunaux soient capables de discerner entre | es

outre, argumenteil a juste titre, des défendeurs bien conseillés ne vont pas aider les tribunaux a
surmonter cette difficulté en refusant purement et simplement de vendre, ce qui faciliterait la qualification
des faits par le tribunal. Au lieu de cela, ils vont au moins proposesrdize a un certain prix, confrontant

les tribunaux a la question complexe de savoir si les défendeurs refusent implicitement de vendre en fixant
des prix nettement adessus du niveau de maximisation des prafisyaffirme que la réponse a cette
guestion serait méme encore plus difficile que de chercher a savoir si une entreprise fixe des prix en

dessous de ses prix de ré%ient dans |l es cas de pr
Par cons®quent, | es tribunaux sbéattaqguxamsennt au
l es profits et |l es prix qui sont r at jcequnnrédsit uni q
doéi mportantes possibilit®s dbéerreur istenodcéronhet er t i t
retomberont sur la possilié (c). lls opteront plus probablemepour (c), étant donné notamment le risque
signalé dandrinkobque | es tri bunaux pourraient agir comme
viennent a la possibilitéc), les tribunaux peuvent tout aussi bidnlaer j usqudé”™ day) . Co «
conclut: «s i |l don suit | e cheminement trac® par | a d®c
aura gedceptiama W 6princi pe qgm°dmen e meema g elpirs tsiegu e, noéa
obligationde vendre a un concurrent potentiel ou de coopérer avecfUsi cela est vrai, alors, selon le
droit am®ricain, Mahdrtnmgagri pa shysmo trre®tpiomsea bi | it ®

son refus est un refus pur et simple

Dans lkb®Eul tat est plus incertain. En premier
prati qgue de selodlesnctitéres plesijusispruddhdéagill et IMS, ou selon les criterede
Bronner Dans le premier cas, les résultats seraient exactdeemhémes que ce que Hay prédit en
fonction de | 6®t at:Mae seraiefdas responsdbie oméme sa sor®refis @st unrrefus
pur et simpl e. En effet, n o uGsutilisetadevbiem pouraciéer um e r a |
nouveau prduit. C veut simplement entrer sur le marché pour vendre le prbdpitoduit déja vendu par
M.

Toutefois, S i | 6on appl iBponerl lees s il tt at e dds t | 3 :
savons que | e produit e)lesindicperesablé ¢ 6aw tCieusatto®RMNeysicce p o
savons aussi que Bl refuse purement et simplement de foutrdrC,c el a per mettra °~ M d
concurrence d€ sur le marché db. Par conséquent, a supposer que les tribunaux europgenient pas
104 Hay, supran. 84, 545.

105 Id, 54546.
106 Id, 547.11 existe une cinquiéme possibilité qiay envisage dans une note de bas de p4g¢ M doit
proposer de vendre le biéd C au méme prix aguelM a vendu le bieh™ déautres clients sur

Cela semble avoir le soutien de la Cour Supréme @leinko, mais présente de sérieux défauts, pour les
raisons dont nous avons déja parlé. En premier lieu, la poss{bilitee peut pas relte compte de tout
changement de circonstance aprés les ventes aux autres clients, telle par exemple la hausse des co(ts de
production dd. En second lieu, ce scénario ne prend pas en compte le fdill quaeit avoir des raisons

Iégitimes de faire une di#fence entre les prix pratiqués pour les entreprises rivales et ceux pratiqués pour

les entreprises non rivales.
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r®cepti f s "M sklahdeguglison eldsit de tbecher des profits de monopole sur les marchés du
bienl comme sur les marchés du prodigst ungustification objective parce qus! détient un monopole
légitime pourl, on peut en corere que M ne peut pas se prévaloir de la possil§difé’. Par contre, s\l

décide de fixer un prix conformément a la possib(itg les tribunaux ne jugeraient probablement pas que

le prix concurrentiel ainsi fixé constitue un refus de vente impliEiteconséquence, M ne serait pas jugé
responsable

Qu 6 e n -il si M etaitiplus astucieux et proposhit un pri x corr @sqpmoméme ant
seul ement(c)?Nduwsopndaowons pas de moyen de sa®0i r C¢
situations Les affairescCommercial Solvent&Jnited Brandset Bronnerconcernent toutes des refus purs et
simples de vendre ou de traiter. Il était parfaitement clair que les défendeurs avaient refusé de vendre. La
CJCE ne sobest prafsr emtc®ea e’ tlrouyi®eu atoi on pl us di f fi
prix proposéc esse doé°tre | icite pour devenir un refus
entreprises dominantes peuvent étre incitées a plaider le refus implitie quie le refus pur et simple
| orsqudell es ne veulent pas traiter avec une autr
cas, les tribunaux européens soient plus stricts que les tribunaux américains. Un tribunal européen, par
exemple peut jugerMagvweddulebsib@a oqdene pri x qud”™ dbébautr
été occasionnellement le cas dans le scénario hypothétiqitayleM serait tenu responsable pour
discriminationillicite. Autre possibilité: le tribunal par r ai t consi d®rer que tou
correspondant a la possibilitg) constituerait undiscriminationillicite entre les propres activités d&en
aval, et les rivaux de M en aval.

Malgré les différents critéres utilisés par les Etdtéset | 6 Uni on eur op®enne po
de vente, la tendance est globalement identigue dans ces deux régions. Les plus hautes juridictions
supérieures ont été de plus en plus réticences a forcer les entreprises dominantes a traiter avec leurs

concur ent s . D aviagill, ld @QIGH & dédlaré gue le refus de vente ou de traiter ne constituait un
abus que dans des circonstances exceptionnelles. De la méme facofiidanda Cour supréme des
EtatsUni s a indiqu® qudepbhPa®sd®e astboai it adael lae rilg

d 6 ai der sinomdans des ailconstances limitées. Elle a aussi transformé ce qui était la décision
jurisprudentielle majeure en matiére de refus de vente, en une excepteombiqué& que eut 6on p
désormais a peine qualifier diolation*®®.

3.4 Jurisprudence dbéautres pays

Les pays de | a zone OCDE nbéont pas -Umius etv oll &®n
europ®enne en ce que concerne | e n coatihue de tdier lesent e .
entreprises dominantes de fagon stricte, comme le montre le premierapassciDe plus, les différents
pays ont des mani res diff®rentes dbéaborder | es
refus de vente. Commeous | 6avons vu | ors doune r®cente tabl

107 Sur le fondement des décisions de la CJCE, cela parait cdreeGour a déja rejeté des justifications

similaires a au moins deux repss¥oir Commercial Solvent$1974] ECR223I( 6 ent r epr i se d®f e
domi nante sur un march® dbéamont , refusait déappro
voulait entrer sur le marché aval et étre en concurrence avec cg clidagill, 1995] E.C.R. 1743
(Il 6entreprise d®fenderesse refusait de fournir des
nouveaurivaen aval par ce g sdadiittede magarines entgvapr ot ®g e r

108 Pour une discussion intéressante sfrlei t que | e comport e me Ainkodtait | 6 ent

plus préjudiciable que damaspen Skiingvoir Fox, supra n.53, 162-67. Pour un argument opposé,
voir John Lopatkeaet William Page,« Relations commercialest situation de monopolea la recherche de
flalimitedelar esponsabi | it @ oanreAspenetiirmko d & Artitbust tawiJauina 115,
152 (2005)
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doéi mposer des sanctions mon®taires que dbéautres,
les cas de refus de vetffeLe deuxiéme cas-aiprés illustre ette question

3.4.1 Corée du Sud

En 2001, la Commission coréenne de la concurrence a pris une décision dans une affaire concernant
une entreprise vertical ement int®gr ®e qui Mavait
POSCO] 6 e nt r ernderdsse,cavail é position dominante sur le marché amont des bobines en acier
laminées a chaud, avec pres8fepur cent du marché de Corée du Sud. Ses concurrents sur le marché
amont étaient des entreprises étrangéres qui importaient en Corée dis Bobihes laminées a chaud.
POSCO¢était aussi présent sur le marché aval des tbles en acier laminées Apfregdson entrée sur le
marché avalHyundai Hyscademanda plusieurs foisSROSCOde lui livrer des bobines laminées a chaud
mais se heurta a ofae fois au refus dBOSCO Hyundai Hyscoa pu obtenir des bobines laminées a
chaud aupr s dbéentreprises ®trang res et a rapid
des co¥%ts sup®rieurs 7 ce quobel svaur a®Pemt o®t ®g®e
matiére premiéere. Hyundai Hysco devait notamment acquitter des codts de fret, de douane, de chargement
et déchargemenEn outre, les entreprises étrangeres fournisseuses étaient informé#ygugdai Hysco
nN6®t ai mepase ede sdapprovi si onneROSGOre quiadiminuaitle pr en
pouvoir de négociation ddyundai HyscoL e s f ai t s dcenfoimésa lf figaré T en débud det
document

La Commission coréenne de la concurrence décidP@&COavait violé les dispositions de la loi
coréenne sur les monopoles et la concurrence parc®@&EOavait interrompu les activités de son
concurrent en aval en refusant d & unl béera iptprmédiaire s i o n n
indispensablea la production de Hyundai Hysco en avalans | é6i ntention de <col
dominante. Non seulement le refus de vente opposP@&ICOfaisant augmenter les colts Hgundai
Hyscq cela déstabilisait aussi les activités de ce dernier en rendartifficile son approvisionnement en
mati re premi re et son adaptation rapide aux ®vc
l ongs n®cessaires ° | 6i mportation des bobines |
justification objective au comportement deOSCO.

1 est i Nt ®r essant ddanal yser l es faits de ce
américains dont nous venons juste de discleur ce qui est des décisions européennes, les critéres
uti |l i s®s @dommerciall Sbheehtdorat bienglus proches de ceux utilisés dRGSCOque les
criteres deBronneret Magill. Toutefois, la responsabilité #®SCOn 6 aur ait pas ®t ® enga
le critére plus strict d€ommercial Solventpuisque le refus de vende POSCOn 6 ®1 i mi nai t pa

concurrence de Hyundai Hyscmi avait réussi a gagner plus de dix pour cent du marché aval dans un
délai relativement court, malgré le refus de vebe plus,selon la jurisprudencBronner, les plaignants

dans | BO8CJdaaiirragé ent ®t ® confront ®s @s impodatiansadpu 6 i | ¢
bobinelaminée a chaud d@OSCO Cependant, il se pegue POSCOaurait vu sa responsabilité engagée

pour di scr i mi na Hyuma HyscophréeequeB@s@Qétait prétl & vendre a ses autres

rivaux en aval.

Lébanalyse de | 6affaire © la lumi re du droit an
vV u, |l a position de ce droit sur | e r difficilesde dire, v ent ¢

109 OCDE, «Remedies an8anctions in Abuse of Dominance CasgesRésumé analytique, p. 9,

DAF/COMP(2006)19.

Commission des pratiques commerciales équitadiesCorée, Abuse of MarkeDominant Poweby
POSCO » (12 avril 2001). La Haute Cour de Séoul a confirmé la décision de la Commission frappée
déappel aupr s de Il a Cour supr°me de |l a Cor ®e du €

110
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sans disposer de pl uslecoimite®entd®OICOalrait éfé gugétselon tee® mme n

crit res de |l a renonciation 7 b&aRDOECCtatelle endraide | O
de renoncer irrationnelleent & des bénéfices en refusant de vendthpguandai HyscoPar contre, il se peut
aussi que |l es C 0 %t s dooppdPOBAOBiO ® ea@rv aidiadhi e gd @ a
Hyscoauraient été supérieussu c hi f f r e d 6 ROSC@des verdges @ b8nksi asHgundaia r
Hysco sur | e march® amont. En deuxi Aspen Skiinges , con
parties danPOSCOn 6 avai ent pas déhistorique de relations
di fficile deeeOrenongait b des leénéticaseen refusant de vendre. En troisieme lieu, le
resul t at du crit re de | dentreprise aussi effici

«aussiefficiente ». Si ce terme se référe a une entreprise hypothéticgs efficiente a la fois sur le

marché amont et sur le marché avalp €-dire & une entreprise verticalement intégrée, le comportement

de POSCOne pouvait mani festement pas avoir doeffet
POSCO. Par contre s i | 6 eaxssireffigent® senréfégze a une entreprise hypothétique aussi
efficiente, mais uniguement sle marché aval, le comportement de POS#Nt avoir évincé une
entreprise aussi efficiente. Il faut toutefois noter glyeindai Hyscon 6 at pas été éliminé et que cette
entreprise, en fait, avait réalisé une entrée réussie, méme si elle était modeste, sur le marché aval. Cela rend
plus difficile la preuve que la concurrence avait subi un préjuliceguatrieme lieuPOSCOétait prét a

vend e ° ses autres rivaux dobaval, fait qui aur ai t
criteres plus stricts de la jurispruderiaako.

3.4.2 Portugal

Un cas tr s r®cent au Portugal il l usauleude quel
| 6obligation faite au d®f endeur de corriger son
les tribunaux a éviter les difficultés liées a la fixation de critéres de référence etaldfigation
centrale» dont nous avons ga plus haut. L ao(t2007,| 6 aut ori t ® portugaise d

Autoridade da Concorréncia, publ i ® un communi qu® de presse anno
son histoire, infligée &ortugal Telecom (PTpour abus de position dominarge raison du refus de

traiter™'PTest en position dominante, ~ |l a fois sur |e
et " |l 6infrastructure de r®seau ®l ectroni que, et

haut débit a Iternet et de la téléphonie fixeT avait refusé a ses rivaux en avatel etCabovisdd 6 ac c s
a son réseau cablé souterrain, empéchant ainsi ces rivaux de relier par cable quEd§iey@s un peu
partout auPortugal. En conséquence, ces foyers rmuyaient pas choisir un cabtpérateur pour la
télévision, autre quéV Cabo PortugatlontPT est propriétaire majoritaire.

LOAutorit® a esPTfam® tqueroure olejfats ate pour effet
fausser la concurrence gtadonné que les concurrents ne pouvaient pas fournir des services de télévision
par c¢cO©bl e, de connexion haut d®bit ~ Internet et
de 38 millions EUR. Cette décision ne comporte aucun volet concefnant c ompor t ement de F
| 6obl i gat i o e pghliar de$ axtraits elesla dédisimn. t e

On peut ergoter sur les divers aspects de la responsabilité dans cette affaire, comme par exemple la
guestion de savoir IsGoHleisg dtaiidr ®tdaBRrmmerqugdearefuslaas ejcu
de vendre ou de traiter évince toute compétition venant des victimes, question dont la réponse dépend en
partie de la définition du marché géographique. Si nous mettons de coté les comsidédsi
responsabilit® et nous focalisons sur | a d®cisior
y avaitviolatonnnous constatons tout | 0int ®rEnt edfef elta, siilmpnl
eu de tentative embroLil®e et s u s c popridétebminer exhdesment le prix dei€ devrait étre

1L Autoridace da Concorréncia, communiqué de press&3f2007,«L 6 Aut or it ® de |l a conc.

une amende de 38ilfions EURaPT Comunicagbegour Abusde msitiondominante», (2 aot2007).
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autoris® ° pratiquer pour permettre | d6dacc s de s
obligeant formellemer®T a traiter avec ses rivaux. Enconséqaeenc | 6 Aut ori t ® de | a co
pas besoiii du moins immédiatemeiitde continuer son contréle. Au lieu de cela, il incombait

manifestement ®Td 6 arr °t er dbéabuser d®Ene ac pmomdande npaso mi nta
méme avec seswvria U x et de mani re que | 6on ne puisse p.

| 6op®r ateur hi stooecesqivaaxado ersts ehée o hnequawidadeldae pl a
Concorrénciagui pourrait réagir en sanctionnant PT par une amencdgiirde.

Il peut y avoir de longs arguments el@€et ses rivaux concernamt | es
devra au moins °tre plus attentif N | 6i mportanc
installations si elle veut éviter ursanciton plus grave Si lessanctionsie sont peuétre pas la solution
dans tous les caslles le sont probablement au moins dans certains cas

4. Conclusion

L6O®tude des questions th®oriques concernant l e
analyser. Les difficultés inhérentes a la détermination et a la résolution des refus de vente problématiques
sont S i grandes gue certains comment ateur s de

responsabilité dans la plupaté types de refus de wenou de traiter. La jurisprudence montre que les
tribunaux, dans deux régions ou pays au moins, ont commencé a prendre |lnedétation que les
commentateurs. En effet, aux Ethits1 i s et dans | 6 UE, |l es contrevenan
facilité a se défendre face a une accusation de refus illicite de vente ou de traiter. Par contre, on continue
dans certains pays de la zone OCDE a considérer de maniere assez stricte les refus de vente oll de traiter.
sembl e néy avoir sjiumsegnutd “a untauinn tceansa nd ¥ qlua pl us haut

pays ai't ®t ® confront ®e ° l a situation d®Ilicate
simpl ement de vendre, mai s a i mpos® dceosn sciodn®lrietri oqr
sbagit déun refus implicite. 1 sera int®ressant
déterminer si une telle entreprise peut voir sa responsabilité engagée pour abus de position dominante et,
dans | 6af f verumasblutioneappropriéetet effeative.
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BELGIUM
Observations for Belgium
1. Defining Airefusal . o Wh @obes it bames tb ibe ant absolutea fAr e
unwillingness to deal under ay circumstances? Or can there be something
refusal , o0 which would occur i f, for exampl e, a s

no reasonable buyer would agree to the transaction?

We consider thatldthehoohdepncimphas fAconstruct.i
that the behaviour of market operators should be assessed in their economic context in order to decide
whether the behaviour can be qualified as a refusal tb. deal

2. Refusing to deal withcustomers versus competitors. In terms of both economics and your
jurisdictiondés | aw, what are the analytical di f f e
competitors or potential competitors? Note that, for the most part, the question asks whahe

differences are between vertical and horizontal RTDs.

Refusals to deal will be assessed in the light of the provisions on abuse of a dominant position (article
82 EC and/or article 3 of the Belgian Competitiact) 2. Refusals to deal with customers or competitors
should in our opinion be assessed in the following context:

T We should first distinguish between a refusal to deal in respect of goods or services the
supplier regularly offers on the market and goodservices that are only produced for the
suppl i er sdmpanyar intiggrotipruse. Aefusal to deal in respect of goods or
services that are only pr ocbmpamryadrintragroug he su
use should be assessed in the lighthe essential facilities doctrine within the context of
the relevant provisions in respect of the abuse of a dominant position. We also tend to
consider that the essential facilities doctrine (i.e. in the absence of specific regulations such
as the varias interconnection rules in network industries) should only be concerned with
the access to markets that are clearly distinguished from the market on which and for
which the facilities are used by the holder of such facilities. A refusal to deal with
compditors will in this hypothesis usually be justified even in case a refusal to deal with
other potential customers might be qualified as an abuse of dominance.

1 With regard to a refusal to deal in respect of goods or services that are regularly offered by
the supplier orthe market, a distinction should be made between a refusal to honour or

! See e.g. Competition Council, 20 March 2003, decision n°-20PB20, Vlaamse Uitgeversmaatschappij v.
Vlaamse Mediamaatschappij, De Persgroep, Aurex and Uitgeverij De MoHmmever, this decision was
cancelled by the appeal Court of Brussels.

2 We may add that refusals to deal are one of the most common typessofeabehaviour dealt with under
the Belgian competition act and it was for some time almost the onlySemee. g. P. DE VROEDE, "De
stakingsrechter en de FRB% 1199696,c h3F.SeM alsbevd.iKhRyusselgs wet 0,
October 1994, ITT Proedia/Belgacom, Nieuwsbrief H.Pr., 1994/10, 279.
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continue an existing commercial relationship, and a refusal to enter into a new commercial
relationship or to agree to an ad hoc transaction. In respect of a refusahdor tor
continue an existing commercial relationship, we see in the context of the provisions on
abuse of a dominant position no reason for a fundamental difference in treatment between
refusals to deal with competitors and with other customers. ThetHattan existing
customer is also a competitor may, however, be relevant for the assessment of the specific
circumstances that may justify the refusal or on the duration of the notice period that can
be imposed.

1 With regard to refusal® enter into a newcommercial relationship or to agree to arad
hoc transaction, we should distinguish between two types of competitors: competitors on
the relevant market for the product or service the supplier refuses to sell, and competitors
on any other relevant markdtseems highly unlikely that a supplier will have a dominant
position for the provision of a specific good or servicedvigs competitors that supply
the same relevant marketAnd even if the supplier that refuses to deal has a dominant
position on therelevant market, a refusal to supply a competing supplier is unlikely to
constitute an abuse of that dominant position because the competitor should be able to
satisfy his own needs. Firms, even if they have a dominant position, can, e.g. not be
expected d supply their competitors if, for whatever reason, these competitors lack the
production capacity to supply their potential customers.

9 Your question is the most difficult to answer in respect offasal to enter into a new
commercial relationship or toagree to an ad hoc transaction with a customer that is a
competitor on any other relevant market.When there are sufficient indications that the
supplier uses his dominant position to acquire a dominant position on a neighbouring
market, or to strengtherishmarket position on that other market by means which can not
be qualified as normal business practices on a competitive market, the fact that both parties
are competitors may be seen as an aggravating circunistama# other circumstances it
is difficult to predict whether the fact that they are competitors will be seen as an
aggravating circumstance or that it will be neutral.

T A refusal to enter into a new commercial relationship or to agree to amd hoc
transaction with any other customer will be assessed in the light of its exclusionary
effects and the case law in respect of discriminatory conduct. We may expect that the
Competition Authority will give increased weight to the economic assessment of the
exclusionary effects of a refusal to deal. Bug should add that refusal to deal cases are
often brought before the Courts (see our response to question 10) which may well be
inclined to give equal or greater weight to its discriminatory effects.

See the aforementioned decision of the Competition Council, 20 March 2003, decision #7/IZI028,
Vlaamse Uitgeversmaatschappij v. Vlaamse Mediamaatschappij, De Persgroep, Aurex and Uitgeverij De
Morgen The President of the Competition Council concluded that there was an abuse of dominant position
because the seller granted less favourable terms to one buyer which was a competitor of an affiliated
company of the seller on a neighbouring market.
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3. Distinguishing harmful RTDs from efficient ones. F the objective is to protect competition

rat her than to protect competitors, where is it
interventions against RTDs and interventions that would do more harm than good by disturbing the

def endant 6 sdoeitk ihdentive eoilbecgme more efficient?

The objective is indeed to protect competition rather than competitors. The primary rule is moreover
the freedom of commerce and contfact

In line with EU case law, refusals to deal should, without prejudiceir response to th&gjuestion,
only be qualified as an abuse of dominance if, as a consequence of the dominance of the refusing supplier,
the potential customer has no realistic alternative source of supply at reasonably equivalent terms and
conditions, and provided the customer is also denied a realistic opportunity to adjust his market behaviour
to the unavailability of the goods or services that are the object of the refusal and which he could
reasonably expect to be available.

4, Sel | er ef@utonamyg Vetsus special responsibility of dominant firms. One school of
thought says that sellers have the inherent right to choose the parties with whom they will and will
not deal. With that idea in mind, should RTDs ever be prohibited as a compeitin violation? If so,
what should be the necessary elements for proving liabilityA quite different school of thought says
that dominant firms have a special responsibility not to harm competition. If so, should RTD by
dominant firms be a per se offene?

As indicated above, the primary rule in Belgian economic law is the freedom of commerce and
contract. But it also follows from Bel giumés Tres
enactment of the similarly worded article 3 of thedimh Competition Act that the prohibition of abuse of
a dominant position is laid down in mandatory provisions of public law. Dominant firms therefore do have
a special responsibility not to harm competitiohnd an infringement of the relevant rules ofrpetition
is against the public order. We therefore need to interpret the concept of abuse in a way that reconciles the
prohibition of abuse with the principle of the freedom of contract. We refer in this respect to our earlier
response to théjuestian.

In order to prove a liability of the refusing supplier, it should, from a competition law perspective, be
established that a refusal to deal constituted in the given circumstances an infringement of article 82 EC
and/or of article 3 of the Belgian Costjtion Act. It will under the general rules on tort liability (article
1382 Civil Code) moreover be necessary to prove the damage and the causal link between the damage and
the infringement.

It follows from the responses to the previous questions thatowet think that a refusal to sell by a
dominant firm should be per seoffence.

Décra doAl |l ar de, 2 and 17 March 1791.

° It follows that RTD is not an abuse when the firm which refuses to deal does not have a dominant position

(see e.gCompetition Council, yearly Report 2003, p. 40 on the case Brandini v. Rombouts.
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5. Same conducti different analysis? Is it possible to reach a different legal outcome
depending on whether the conduct is investigated as an RTD or as some other condwtich as
discrimination or excessive pricing? After all, it is not unusual for an RTD to be disguised by using a

high selling price and in some jurisdictions t he
violation. Intuitively, the outcomes shold be consistenti it is the effects of the conduct on
competition that matter, rather than the type of restriction1 but are they?

A refusal to deal may at the same time qualify as discrimination or excessive pricing. And market
behaviour should, in thigght of the rules competition, be assessed with regard to its effect of competition.
It does, however, not follow that the assessment of the market behaviour of the refusing supplier in the
light of the concepts of a material refusal to deal, of disoaton and of excessive pricing will
necessarily lead to identical or even similar conclusions. Terms and conditions may constitute a material
refusal to deal without constituting excessive pricing or discrimination in the meaning of the relevant rules
of competition, or vice versa.

6. Influence of the essential facilities doctrine. How has the EF doctrine influenced the law on
RTDs over time? Has the EF doctrine restricted the applicability of RTD as an abuse of dominance /
monopolization violation, or are they two separate concepts? In other words, is it legally possible for
there to be an unlawful RTD if there is no EF? Should it be? On the other hand, if there is an EF,
then are all RTDs by the owner of the EF unlawful? Should they be?

The essentldacilities doctrine has, if anything, extended the concept of an abusive refusal to deal to
a refusal to deal in respect of goods or services that the refusing supplier does not regularly offer on the
market. We refer to the response to tAqRiestion The concepts are in our opinion separate but related,
in the sense that an abuse in the light of the essential facilities doctrine constitutes a refusal to deal, but
most refusals to deal do not need to be assessed in the light of the essential faitities.

Each refusal to deal should be assessed in the light of its specific economic context. Refusals to deal
by the holder of essential facilities should pet sebe unlawful.

7. History of dealing. Should RTDs be treated differently depending omvhether there is a
history of dealing between the parties?

Yes indeed, we refer to our response to fHe@estion.

8. Reasonable justifications. Are there any circumstances under which otherwise unlawful

RTDs should be excused (aside from IPR issuesfor example, what if a downstream buyer has a

hi story of doing substandard work and therefore i
if it is allowed to use that supplierds product
manufacturer imposes a quota system to ration supplies of a vital medicine or some other product

that is critical to public health or safety?

Refusals to deal by dominant suppliers can be justified, e.g. in case the customer has a history of
being a bad debtoof doing substandard work that may damage the reputation of the supplier or entail his
liability, etc. The supplier may also invoke a lack of capacity to supply all potential customers and can be
justified to give priority to regular customers. Such jirstifions need to be sufficiently specifiGiven
the limited number of decisions of the Competition Council, we refer to the EU case law in respect of
refusals to deal.

6 See e.g. Compeidn Council, 5 November 2002, decision n° 2@0K-80, NUBELT v. Mechelse
Tuinbouwveilingeret al
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9. Agency experience. I n agenciesd expenthence,
most harmful to competition? Under what circumstances have they been most justified?

The most harmful refusals to deal are in our experience the refusals that result in the elimination of a
competitor in an already highly concentrated mdrket

10. Statutory effectiveness. How well do existing competition laws address RTDs? In the
views of competition agencies, do their statutes sufficiently enable them to stop RTDs that are
harmful to competition? If not, what changes would be necessary for thauthorities to be able to
prevent such behaviour?

We consider that the existing legislation adequately addresses refusals to deal and that it offers
effective legal remedies.

The most frequently sought civil law remedy is an injunction to cease a prhetit to constitute an
infringement of Article 2 or 3 of the Act. Such injunction can be sought:

1 from the President of the Competition Council under Article 62 of the Act;

1 from the President of the Commercial Tribufdechtbank van Koophandel, Triburde
Commercelnder Articles 985 of the Unfair Trade Practices Act on injunctions; or

T from the President of the Commercial TribunBe¢htbank van Koophandel, Tribunal de
Commercg by application of the general provisions of the Code of Civil Procedure on
interim relief.

Brussels, 10 September 2609-10

Prof. Dr J. Steenbergen
director general

See e.g. Competition Council, 25 March 2004, decision n° -200%-30, Source Belgium/Febelcdrhe
decision concerned the market for data in respeitteomarket for pharmaceutical products.
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CANADA

Introduction

Freedom of contract, a basic free market principle, permits parties tonaeterith whom they enter
into business relationships. A company is, at law, generally free to establish its distribution channels as it
sees fit. There is no obligation to supply all comers. Efficiency, it is argued, is promoted by freedom of
contract.Freedom of contract is subject to certain limitations in the public interest (e.g. Human rights
legislation, labour legislation etc.).

As a matter of economic public policy, Canada
principle by prohibiting ceain types of refusals to deal.

Canada has a specific refusal to deal provision irCampetition Act This provision is a civil
provision and is subject to Canadads private acce

In addition to this specn,fefusalsto depl mayealdg be addrésaes a |
civilly by the Competition Tribunal under sections 77 (exclusive dealing, tied selling and market
restriction) and 79 (abuse of dominant position). Further, certain refusals to deal may be addressed
criminally uncer section 61 (price maintenance) of @@mpetition Act In each of these latter cases more
than a simple refusal to deal is required there must be an additional anticompaetitioee(constructive
or subjective) that must be found to exist.

This papeddresses how refusals to deal are treated in Canada.
1. Refusal to Deali Overviewi s.75

The Economic Council of Canada recaga the concentrated nature of the Canadian economy
resulting in fewer suppliers and less competition amongst suppliers wbidd limit the ability of
businesses seeking supply to participate fully in the economy and compete vigdrGashpetition at the
retail level has historically been more vigorous in Canada tending to involve a larger number of small and
medium sized merprises as compared to the more concentrated wholesale/supply level. This is consistent
with the purpose clause of t@mpetition Act o A éensur e t h asizedsemerpribes mved me ¢
an equitable opportunity to participate in the Canadianecany €é 6 and t o ensur e that
amongst suppliers fAéin order to provide ®consumers

Section 75 of theCompetition Ace d dr es s es fi p ur ‘% Bhe seetibnuis spdciically o d e
designed t@address vertical supply arrangements. There have been only three contested section 75 cases

This paper does not address the exercise of intellectual property rights (IPRs).

Economic Council of Canadéterim Report on Competition Polig1969), at 739€8. See also Roberts,
R.J.,Roberts on Competith/Antitrust: Canada and the United Sta{@s® Ed.) (Toronto: Butterworths:
1992) at 20210.

3 Canada (Director of Investigation and Researsh)Xerox Canada(1990) 33 C.P.R. (3d) 83 at 108
[XeroX.

Competition AGtR.S.C. 1985, c. B4, as am.,ompetition Ac}, s.75, provides as follows:

75(1) Where on application by the Commissioner or a person granted leave under section 103.1, the
Tribunal finds that:
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brought by the Commi ssioner of Competition (the 0
to the Competition Act Refusal to deal conduct is noteijal (unless it can be characsed as price

mai ntenance); rather it is a reviewable practice.
order requiring the supply of a product, a supplier is not obliged to supply.

There is a view thathe refusal to deal provision is not designed to address a competition public
policy concern, but rather to prevent small firms from being disadvantaged by larger suppliers. This raises
criticisms regarding the expenditure of public funds in support ot wieuld be private actiofis. This
i ssue is now | argely resolved as a result of t h
competitiono test added in the 2002 amendment s.

Upon application of the Commissioner or a person granted leaveribundl may order that one or
more suppliers of a product in a market accept the person seeking supply on usual trade terms. The
Tribunal must be satisfied that (i) the person denied supply is substantially affected in his business or is
precluded from aaying on his business because of his inability to obtain adequate supply of the product
any where in the market on usual trade terms; (ii) the person denied supply is unable to obtain adequate
supply in the market because of insufficient competition ansupgpliers in the market; (iii) the person
denied supply is willing and able to meet the usual trade terms of the supplier of the product; (iv) the
product is in ample supply; and (v) the refusal to deal is having an adverse effect on competition in the
market. The applicant bears the onus of proof of each of these constituent elements on a balance of
probabilities. The criteria are examined below.

(a) a person is substantially affected in his business or is precluded from carrying on biigenteshkis
inability to obtain adequate supplies of a product anywhere in a market on usual trade terms,
(b) the person referred to in paragraph (a) is unable to obtain adequate supplies of the product because of
insufficient competition among suppliers of @duct in the market,
(c) the person referred to in paragraph (a) is willing and able to meet the usual trade terms of the supplier or
suppliers of the product,
(d) the product is in ample supply, and
(e) the refusal to deal is having or is likely to have an agveffect on competition in a market,
the Tribunal may order that one or more suppliers of the product in the market accept the person as a
customer within a specified time on usual trade terms unless, within the specified time, in the case of an
article, any customs duties on the article are removed, reduced or remitted and the effect of the removal,
reduction or remission is to place the person on an equal footing with other persons who are able to obtain
adequate supplies of the article in Canada.

(2) For the purposes of this section, an article is not a separate product in a market only because it is
differentiated from other articles in its class by a trad®@k, proprietary name or the like, unless the article

so differentiated occupies such a dominawmsition in that market as to substantially affect the ability of a
person to carry on business in that class of articles unless that person has access to the article so
differentiated.

(3)For the purposes of t hi s easstarmsiinorespect oflpaymeatxupitse s s i
of purchase and reasonable technical and servicing requirements.

(4) In considering an application by a person granted leave under section 103.1, the Tribunal may not draw
any inference from the fact that the Comsiosier has or has not taken any action in respect of the matter
raised by the application.

The section 75 refusal to deal provision changed little since it was first became law in 1976. In 2002 the
Afadverse effect on compgetriitaibon test was added as a

6 Chen et al ., A Ref us aReview af IndDgrial|OrganizatioAs: 13¢15md¥& et s O
(Netherlands: Kluwer Academic Publishers, 1998).
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1.1 Business substantially affected

It must be established that the person denied supply is substanfedtiedfin his business. This can
be proven by showing a significant decline in revenues as comparedrefysa revenues. Accounting
evidence and financial statements breaking down the sales impact provide strong evidence. In determining
whether a peson denied supply is substantially affected in his business, it is the effect on the entire
business activities that must be considéred. Chrysler, the Tribunal noted that it was necessary to go
behind overall sales and profit figures and considee thverall percentage of business accounted for by
the product in issue; whether the product is easily replaced by the sale of other products; whether the sale
of the product in issue uses up capacity that could be devoted to other activities; and Wwhgttuefuct in
issue is used or sold in conjunction with other products and services such that the effect on the business is
much greater than indicated by the volume of the product purcﬁased.

1.2 Insufficient competition among suppliers in the relevantanket

In determining the relevant market, the Tribunal has considered the objectives of the refusal to deal
provision and has adopted a very narrow product market definition for the purposes of section 75. The
Tribunal defines the relevant product markethe context of the effect on the person denied supply, the
demand of the persondés customers and WhTe rhoeer s ub
common hypothetical monopolist and substitutability tests used in a merger context Haeemadtiopted
by the Competition Tribunal for a section 75 analysis.

Where vertical integration in an industry is the norm (i.e. the supplier does not deal through any
independent distributor / middle man) or where a change in distribution arrangemewstital
integration is dictated by reasons of economic efficiency the Tribunal may not be able to conclude that a
product mar ket exists or that there was no suppl
of the produ®t in the marketo.

Theconduct of the person refused supply as well as amcantpetitive motivation for the refusal to
deal by the supplier may be relevant to determining whether the inability to obtain supply was because of
insufficient competition among suppliers of th@ghuct in the market as opposed to objectively justifiable
business reasons. Further, the Tribunal may consider the conduct of the person denied supply in
exercising its discretion even if the preconditions for issuance of an order under section #hhsbexs
Efficiency arguments, the administrative costs and burden of continuing to deal, maintenance of levels and
quality of service, or the negative impact on the reputation of the supplier because of performance of the
person supplied may constitutevant justifiable reasons for refusing to deal. However, mere assertions

Sears Canada Inos. Parfums Christian Dior Canada Inc. and Parfums Givenchy Canada (2007)

Comp. Trib. 6 (CT2007001) [Sear$, where the Tribunal found the applicant not to be substantially
affected in its business by a $16 million loss in sales in the context of its overall $6 billion business; See
alsoCanada (Director of Investigatioand Researchy. Chrysler Canada Ltd(1989), 27 C.P.R. (3d) 1 at

1 8 ChrySle ]Broadview Pharmacy. Pfizer Canada Ing 2004 Comp. Trib. 23 (G2004006).

Chrysler, supranote 7at 18.

SeeChrysler, supranote 7at 10;Xerox, supranote 3at 104-1 1 3Xerpd ) . The Tribunal i n
cases was prepared to define the market in the context of proprietary parts for autos and photocopiers.

10 Xerox, supranote 3at 114.

= Ibid. at 115.
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of justifiable business reasons for refusals to deal will not suffice. The burden is on the person denying
supply to provide objective evidence to substantiate the justifisatedied uponl.2

Market power of the supplier in the relevant market, unlike the abuse of dominance provisions of the
legislation, is not a requirement for obtaining an order to suppyly that the person denied supply
cannot obtain supply because o$ufficient competition among suppliers of the pro&ﬁcﬂ.f there are
multiple suppliers in a market it is unlikely that the person refused supply could demonstrate that the denial
of supply by one supplier would substantially affect his busijn“es%r.actbally, it would be unusual for a
supplier to refuse to supply, for agtbmpetitive reasons, without holding significant market power in the
relevant market. Denying supply would be contrary to profit makngibehaviour if the person denied
supply couldind a substitute for supply without difficulty.

In each of the three cases brought by the Commissioner, there was only a single supplier of the
relevant product in the relevant product maikeat effect the supplier was a dominant firm.

Other factors ree v ant to the exercise of the Tribunal 6
addition to the reasons for the refusal to supply, include: the market position of the supplier and nature of
the changes it was making to its distribution system; the lssgction between the supplier and the
person now denied supply; the encouragement by the supplier such that the person denied supply expanded
its business in reliance on the continued supply; and the manner in which supply arrangement was
terminated>

To date very few cases have been successfully brought under section 75. In each of those cases, the
facts involved a refusal to supply in the context of an existing supply arrangement. The Tribunal has not
awarded any remedy for stanps or situations thhavould have required the establishment of new supply
arrangements.

In bothChryslerandXeroxthere were strong elements of a horizontal competitive interest (the supply
of OEM parts by the suppliers themselves (or their exclusive dealers) to end cagtomer

12 B-Filer Inc. v. The Bank of Nova Scoti@005) Comp.Trib. 52 (CT-2005006) at paras 14V 148 [B-
Filer]. The Tribunal found that breach of contractual, legal or regulatory obligations constituted justifiable
businesses reasons for terminating supply and rebutted the allegation that supply was terminated
febecause of insufficient competition among suppl:i

13 Xerox, supranote 3at 116.

14 Ibid. at 116.

15 Chrysler, supranote 7at 24 27. See als®-Filer, supranote 12 at paras 23285 where the Tribunal

found that the refusal to deal whased upon the legal or reputational risks, breach ofresglfiatory
association rules and other regulatory concerns.

10¢



DAF/COMP(2007)46

1.3 Usual trade terms

The person refused supply, must demonstrate that he is willing and able to meet the usual trade terms

of the supplier of the product. AUsual trade ter
respect of paymen, units of purchase and reasontfhee tecl
inability of a purchaser to meet al | of the suppg

analysis in section 75(1)(c). The failure to meet other usualamtaal terms may, however, be relevant to
whether supply is unavailable because of insufficient competition among suppliers of the product or
whether the Tribunal should exercise its discretion to order sﬂlbply.

Usual trade terms are relative easy to hitee where there are multiple suppliers and customers in
the market and trade terms can be identified. It becomes considerably more difficult to determine what the
usual trade terms of the supplier are, if the supplier is not supplying the produanpertsons and there
is no preexisting supply relationship.

14 Product in ample supply

There has been little interpretation of the me:
has interpreted this condition as eliminating copyright and éutelal property from the scope of section
75.18Essentially, it is physical articles that are
seen whether a service could be viewed as being in ample supply and an order issued to supply. The
df i ni ti on of Aproductd enco Hoeweversthe @rbunhl has meera r t i
prepared, as it did iWarner, to narrow the general definitions found in thempetition Actn the context
of the purposes of section 75.

15 Adverse effdmn competition
In 2002, section 75 was amended to include the additional condition that the refusal to deal have an

adverse effect on competition.  In considering whether the refusal to deal is having or 3Stbkiewe
an adverse effect on comggtn in a market, the Tribunal has held that the remaining market participants

16 Competition Act, supraote 4, s.75(3). See alBaFiler, supranote 12 at paras 1820.

1 B-Filer, supranote12 at para 193.

18 Canada (Director of Investigation and ResearehWarner Music Canada Ltd. et. §1997) Competition
Tribunal CT-97/3 at 14i 15 [Warnef:
(é) Although a copyright |licence can be a product
used n isolation in section 75, but must be read in context. The requirements in section 75 that there be an
ffample supplyo of a Aproducto and wusual trade terrt
intellectual properittynec@nmcatn nme & e i mmo divacntpd e s up

intellectual property which are exclusive by their very nature and there cannot be usual trade terms when
licences may be withheld. The right granted by Parliament to exclude others is fundamieediectual
property rights and cannot be considered to becamtipetitive, and there is nothing in the legislative
history of section 75 of the Act which would reveal an intention to have section 75 operate as a compulsory
licencing provision for irgllectual property.

19 Competition Act, supraot e 4, s. 2(1). The definition of a fp

20 The Tribunal inB-Filerf ound that #Alikelyo was equivalent to pi
effect on comptition. SeeB-Filer, supranote 4 at para 211.
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must be placed in a position of created, enhanced or preserved market power as a result of tffe refusal.
Any adverse effect on competition is likely to manifest itself in tirenfof higher prices, preservation of

prices when a price decrease would otherwise have resulted, reduced product variety or a decrease in the
quality of the products sold in the market (e.g. lower service levels, fewer product features, decreased
warrantybenefits, reduced product innovation ett.).

I nterestingly, the standard of | essening or pre
most other parts of the Competition Act where a competition effects test is required, was not the standard
adopted in paragraph 75(1) (e). The Tribunal h a s

isubstantial o effect.

Even before the 2002 amendments, the Tribunal seemed to be requiring demonstration of a broader
competition effect in addition tihe individual effect created by the refusal to supply prior to exercising its
discretion to order suppﬁf‘. It is unlikely that the previous decisions under section 75 would have been
any different in result given the approach applied by the Tribunalarcising its discretion.

2. Remedy under section 75

The only remedy available under section 75 is for the Tribunal to order the supply of the product, by
any supplier in the market, on Auswual t upplerdo t er ms
supply a product where that supplier was not a party to the proceedings before the Tribunal. Under
sections 77 (exclusive dealing, tied selling and market restriction) and 79 (abuse of dominance), the
Tribunal has broader powers to order partitake corrective action to restore competition in the market.
Damages, however, are not available to a party injured under any of the civil reviewable provisions of the
Competition Actalthough the Tribunal may award a party its costs in the progs&din

In addition to issuing an order to supply, the Tribunal, on application of the Commissioner or a private
party, also has the power to issue an interim order to supply that is granted on usual mandatory injunctive
principles®® An applicant for an ijunctive order to prevent discontinuation of supply pending a hearing of
the case on its merits must demonstrate that (i)
the interim relief will cause irreparable harm to the applicant; d@ndHhat the balance of convenience
favours the granting of the relief requested by the applféaritis first order can be critical to the success
of a case since an order to continue to supply pending the outcome of the application may lead to a

2 Ibid. at para 208.
= Ibid. at para 206.
= Ibid. at para 211.

2 SeeChryslersupra note 7 at 27; aiteroxsupra note 3 at 119.

® Note that the Standing Committee on Industry, Science and Technoldagyeéport, A Plan to Modernise

Canadabtés Competition Regi me, recommended granting
damages. See infra note 51.

% Competition Actsupranote 4, s.104. The authority which identifies the principles to be apfiie
injunctive relief is the decision of the Supreme Court of CanadBJRMacDonald Inc v. Canada
(Attorney General)[1994] 1 S.C.R. 311.

B-Filer, supranote 4 at paras-3. See alsdRobinson Motorcycle Limited. Fred Deeley Imports Ltd.
(2005),44 C.P.R. (¥) 146 (Comp. Trib.),IRobinsofy Qui nl an 6 s o fv.Fred Deelsydmpbrise | nc
Ltd. (2004), 35 C.P.R. (3 517 (Comp. Trib.),Qui nl.ané s

27
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negotiaed settlement, while the failure to obtain an interim order may mean the rapid demise of the
enterprise such that any final order to supply becomes #hoot.

The Commissioner may, in limited circumstances, prior to filing an application under section 75,

apply ex parteto the Tribunal for a temporary interim order to prevent conduct that could be the subject of
an order under section 75.The Commissioner must satisfy the Tribunal that (a) injury to competition that
cannot adequately be remedied by the améd is likely to occur; (b) a person is likely to be eliminated as a
competitor; or (c) a person is likely to suffer a significant loss of market share, a significant loss of revenue
or other harm that cannot be adequately remedied by the TriSufiak Commissioner has never sought

an interim order in a refusal to supply matter reviewable under section 75. The ability to apply for a
temporary interim order is restricted to the Commissioner.

Unlike the section 61 price maintenance section (discussedvbelo t he fpureo ref

provision found in section 75 of tli@&ompetition Actloes not permit a remedy against a third party seeking

to interfere with the supply arrangement between business customer and §E]|d1sﬁarever, the abuse of
dominant posion provisions (discussed below) may be applicable to addressupgtier interference

with the supply relationship in limited circumstances. Further, a customer denied supply as a result of the
interference by another person in its supply relationsbigd commence a civil action and claim damages
under the common law tort of intentional interference with economic relations.

One of the key concerns with any of the remedies proposed, particularly those in section 75, is the

lengthy litigation processir(cluding likely appeals to higher courts) that a person denied supply must
endure prior to the implementation of an order requiring supply. A person substantially affected in his
business may well be insolvent by the time any eventual order is f&sued.

3.

Private Access to the Tribunal under section 75

Prior to amendments to th€ompetition Actin 2002, only the Commissioner could bring an

application under section 75 for refusal to deal. The 2002 amendments allowed private parties access to
the Competibn Tribunal to seek an order under section 75 requiring supply of a product. In order to avoid
opening the floodgates to costly nuisance litigation, Parliament required that parties seeking to advance
their own private claims before the Tribunal, firstain leave of the Tribunaf.

28

29

30

31

33

SeeRobinson supraote 27; SeeallQu i nl anm® 275 upr a

Temporary interim ordertast for a maximum of 10 days if obtained parte but on notice may be
extended by the Tribunal up to a maximum of two consecutive {lweyday periods. Se€ompetition
Act, ss. 103.3(4) and (5).

Competition Agtsupranote 4, s.103.3. Givehé narrow remedies available to the Tribunal under section

75 (i .e. an order to supply) granting of a tempo
application given that the Tribunal could not compensate a party in damages for lost busidess or
anything other than order supply.

Other private tort remedies may also exist such as intentional interference with economic relations.

Symbol Technologies Canada UkCBar Code Systems Inc et,a2005), 2005 Comp. Trib. 32 (E2003
008), [Symbd]. Note that Bar Code did not seek an interim order for supply at the time that it sought leave
to make its application under section 75.

Competition Act supra note 4, s.103. Concerns of excessive nuisance litigation have not materialised.
There have only been 15 applications for leave to the Tribunal since 2002.
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The Tribunal may grant leave to a person to seek a remedy (namely an order to supply or continue to
supply on usual trade terms) where it is satisfied that the applicant is directly and substantially affected in
t he a pspusinessaby thedrefusal to deal which could be the subject of an order under seétion 75.

An applicant for leave must support the leave application with sufficient credible evidence to give rise
to abona fidebelief that the applicarthay have been dily and substantially affected in its busin&ss.
The kind of credible evidence that the Tribunal expects to receive in support of an application for leave
would include profit and loss statements, comparative sales figures before and after the refuysalyto
and directly connected to the refusal to supply the relevant products, broad assertions will not be
sufficient®® Once the Tribunal is satisfied that the refusal to supply is having a direct and substantial effect

on the appl i c asticansder bvioether nthers i someé évidence of all of the constituent
elements that could lead to the making of an order under section 75. If the Tribunal determines that there
are fireasonabl e grounds t o bel i ecvoéan orten ander sediian r e f |

75(1) it may grant leavigit is a low threshold’

The Tribunal may not consider an application for leave where the matter is the subject of an ongoing
inquiry by the Commissioner. Further, where the Commissioner has reashtttment with the person
in respect of whom an order is sought and discontinued the inquiry, no application for leave may be
considered® Where a person is granted leave to make an application under section 75, the Commissioner
has the right to inteene and make representations in the proceedfings.

3.1 Involvement of the Commissioner in a section 75 application

In view of the new private access provisions, it is likely that the Commissioner will initiate a section
75 application in only carefully coitered and exceptional circumstances.

The Commi ssioner may make written representatic
when a particular case has importance beyond the immediate parties; or when the case could result in
valuable jurispudence®

34 Competition Act, ibid 5.103.1(7).

% Symbol, supraote 32; National Capital News Canada Milliken, 2002 Comp. Trib. 41, [2002] C.C.T.D.
No. 38 (QL) at para 14Sono Pro hc.v. Sonotechnique P.J.L. In2007 Comp. Trib. 18 (GR007-004)
at para 11%ono Pr.

3% Sono Pro, supraiote35 at paras 14.6. See als€onstrux Engineering Corporation General Motors of

Canada 2005, Comp. Trib. 21; but see aladan Morgan aml Sons Ltdy. La-Z-Boy Canada Ltd 2004

Comp. Trib. 4 (CT2003009) at paras 121; Broadview Pharmacy. Pfizer Canada Ing 2004 Comp.
Trib. 23 (CT-2004006); Paradise Pharmacy Inc. and Rymal Pharmacy indNovartis Pharmaceuticals
Canada Inc.2004Comp. Trib.21 (CT2004004); Mr s . 006 s v.PPteaer Canada yg 2004 Comp.
Trib. 23 (CT-2004-003).

37 Symbol, supraote 32 at 48889.

8 Competition Actsupranote 4, s.103.1(3). Note that if an inquiry is discontinued otherwise than because

of a settlement there is no bar to a private litigant to pursue a leave application. The Commissioner must
be served with a copy of every application for leave and must certify whether or not the matter is the
subject of an inquiry or was the subject ofiaquiry that has been discontinued because of a settlement
(see ss.103.1(2) and (3)).

% Competition Act, ibid s.103.2.

40 Competition Bureaulnformation Bulletin on Private Access to the Competition TribuhMay 4, 2005

[Private Access Bullet]nhttp://www.competitionbureau.gc.ca/internet/index.cfm?itemlD=1392&Ig=e
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The Commissioner will only intervene pursuant to section 103.2 in an application on the merits in
exceptional circumstances. Such circumstances may include matters where: the impact on competition has
importance beyond the immediate parties affdcts a wider geographic area; the issues could have a
significant impact on consumers, on the business community or on the Canadian economy; or the case
could result in the development of a new economic theory or in valuable jurisprudence. The Coramissio
may also seek to intervene or vary a consent agreement between the private parties if the Commissioner
believes that the consent agreement has or is likely to have anticompetitive €ffects.

In very limited circumstances, and before leave is grantesl,dommissioner may file her own
application with the Tribunal as opposed to intervening in an existing appli¢atibhe Commissioner
might initiate proceedings where there are significant competition issues which would be better dealt with
under anotheprovision of theCompetition Actsuch as the abuse of dominance provision that private
parties cannot pursue themselves (e.g. an order addressing two or moré pairiesbuse as opposed to
a single partyj?

4, Treatment of Refusals to Deal under othesections of the Competition Act
4.1 Abuse of Dominant Position (ss.78 and 79)

The Competition Actdoes not prohibit the establishment of market power or the existence of a
dominant position in a market obtained by superior competitive performadtatter, the purpose of the

provision is to address aftompetitive conduct engaged in by a person in a position of dominance that
substantially lessens or prevents competition in a market.

4 Ibid.

42 Competition Actsupra note 4, s. 103.1(10). The Commissioner may not file any djgplicader sections

75, 77, or 79 on the same or substantially the same facts as are alleged in a matter for which the Tribunal
has granted leave to a private party to file an application and the private party has filed an application under
sections 75 of77. Therefore, after leave has been granted and after the private party has filed its
application the Commissioner cannot initiate an application in respect of the same matter and is limited to
intervening in the private party proceedings.

3 Private Acess Bulletin, supraote 40.

a“ Competition Act, supraote 4, s79.

79(1) Where, on application by the Commissioner, the Tribunal finds that:

(&) one or more persons substantially or completely control, throughout Canada or any area thereof, a
class or spaes of business,

(b) that person or those persons have engaged in or are engaging in a practieeocofpétitive acts,
and

(c) the practice has had, is having or is likely to have the effect of preventing or lessening competition
substantially in a markethe Tribunal may make an order prohibiting all or any of those persons from
engaging in that practice

(2) Where, on an application under subsection (1), the Tribunal finds that a practice-adrapétitive

acts has had or is having the effect of prevertinigssening competition substantially in a market and that

an order under subsection (1) is not likely to restore competition in that market, the Tribunal may, in
addition to or in lieu of making an order under subsection (1), make an order directimy alythe

persons against whom an order is sought to take such actions, including the divestiture of assets or shares,
as are reasonable and as are necessary to overcome the effects of the practice in that market.
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Refusals to deal can be addressed under the section 79 @bmgetiton Act (abuse of dominant
position provision) where the refusal to deal amounts to part of a pfacfieamticompetitive acts engaged
in by a firm or firms that substantially or completely control a market and which substantially lessens or
prevents comgtition.

Section 78 of th&€Competition Acprovides an illustrative list of anticompetitive acts. The Tribunal
has found that an act will be anticompetitive where there is some element of anticompetitive design,
purpose or object that is predatory, exinoary, or disciplinary on a competitt. It is the overall
character of the act, not the subjective intent that must be considered in assessing the overarching purpose
of the impugned conduct. Relevant factors to consider include the reasonably fdecseesxpected
objective effects of the act from which intention can be ascertained, the express subjective intent and any
business justificatiofY.

The impugned conduct substantially lessens or prevents competition where the conduct serves to
preserve, enench or enhance the market power of a dominant firm or fitnfe question is would the
relevant markets in the past, present and future be substantially more competitieethe impugned
practice of antcompetitive acts'?

Refusals to deal caronstitute a disciplinary act or be expressly intended to exclude a competitor or
potential competitor from the market. In such circumstances, the Tribunal may prohibit the dominant
firm(s) from engaging in the antompetitive practice.

Where a prohibitin order would not alone be sufficient to restore competition in the market, the
Tribunal has the broad discretion to a party to take such actions as the Tribunal deems necessary, including
the divestiture of assets or shares, to overcome the effectsasftdteempetitive practic? Such an order
could include an order to supply, provide a service or provide access to a facility.

As with section 75 applications, the Commissioner may apply for interim and temporary interim
orders to restrain the allegedtiacompetitive conduct pending a final determination of the matter by the
Tribunal.

Bill C-19, which was introduced by the Government in November 2004 proposed the imposition of
administrative monetary penalties of up to Cdn$10 million for a first ondérug to Cdn$15 million for
each subsequent order for abuse of dominant position. Hi8 Gied on the order paper when a federal

® A practice is more than an isolatedt.a A practice may include one occurrence that is sustained or

systematic over a period of time, or a number of different acts, which in their entirety have the effect of
substantially lessening or preventing competition. Gaeada (Director of Investaion and Research).
NutraSweet Co(1991), 32 C.P.R. (3d) 1 (Comp. Trib.) at 2BufraSwedt Canada (Director of
Investigation and Research) TeleDirect (Publications) Inc. and TelBirect (Services) Inc(1997), 73
C.P.R. (3d) 1 (Comp. Trib.) at 2JTeleDirect].

6 Canada (Commissioner of Competitiorv.)Canada Pipe Co(2006) 49 C.P.R. () 241 (FCA) at 272
[Canada Pipg See alsdNutraSweet, supraote 45at 34.

4 TeleDirect, supranote 45 at 180. See al€anada Pipe, supraote 46 at 272

8 NutraSweet, supraote 45 at 47.

49 Canada Pipe, supraote 46 at 260See also Competition Buredenforcement Guidelines on the Abuse of

Dominance Provisionfindustry Canada: Ottawa, 2001) at p.5.

0 Competition Actsupranote 4, ss.79(1) an(®). Remedial orders under subsection 79(2) could include

orders to change contracting practices, require the dominant firm to permit its customers to terminate long
term contracts without penalty, and require supply etc.
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election was callet. Various proposals for reform have also proposed expanding private access to the
abuse of dominance @risions>?

4.2 Essential Facilities & Refusal to Deal

Whether a complainant could successfully pursue access to essential facilities under the refusal to deal
provisions of section 75 has not been rrecodlvted.i s
in ample supply. AfteMWarnerit is not clear that the Tribunal would entertain an essential facilities
argument under section 75 Theoretically, however access to essential facilities could be ordered as it can
be viewed as the supply of argice. The concern would be what are the usual trade terms and would the
Tribunal be embarking upon the role of a regulator in establishing rates for asmasthing it out right
refused to do iffeleDirect:

The Tribunal is not a ratsetting body. The implication of ratesetting is an ongoing regulatory
oversight which is the antithesis of the objecti
Direct or the agents with a rate cast in stone forever and the alternative of ongoing tat®neiguin our
view, simply not part of the mandate of the TribuHal.

Canadads abuse of domi nant p o s-enpiiooaf scarce davilitiecsi on ¢
or resources required by a competitor for the operation of a business, withjele of withholding the
facilities or resouisanpditvdactb m a mar ket o as an anti

The Competition Actspecifically addresses access to essential facilities in the context of the market
for air services. The denial of a person operating a dtiecngervice of access on reasonable commercial
terms to facilities or services that are essential to the operation in a market of an air service or the refusal to
supply such facilities and services on reasonable commercial terms constitutescampatiive act™ It
has been proposed, however, that these provisions be repealed.

In Canada access to essential facilities has arisen as an issue most frequently in the
telecommunications sector. The Canadian Radio and Telecommunications Commissiorah#sotitg

51 Bill C-19, An Act to Amend thCompetition Act and Make Consequential Amendments to OthedActs
Sess, 38 Parl., 2004, cl. 8 9 [Bill C-19].
http://www2.parl.gc.ca/HusePublications/Publication.aspx?Docld=2333899&L anguage=e&Mode=1&Fil
e=24

Canada, Parliament, Standing Committee on Industry Science and Techmdl®ign to Modernize
Canadab6s Co mp(etawvat RWGSC FRiblighingn 2002) at63.

http://cmte.parl.gc.ca/Content/HOC/committee/371/inst/reports/rp1032077/indurp08/ingupud8

52

53

Recall that inWarnerthe Tribunal was not satisfiedatht |l icenses were a Aproduct
section 75 despite the fact that Aiproducto is def
service. fi @ompetition Ach s i Wet heed t o me an irealy and |

descr i p Compsiition Actsupranote 4, s.2(1)).

4 TeleDirect, supranote 45 at 177. Note that this case first involved an allegation of refusal to deal under

s.75, but the application was subsequently amended.

® Competition Agtsupranote 4, s.78(1)(e).

%6 Competition Act, ibid s. 78(1)(k). See alsRegulations Respecting Af@ompetitive Acts of Persons

Operating a Domestic ServicBOR 200324, s.2.

57 Bill C-19, supra note 50, cl. 7.Bill C-19 died on the order paper and wagt introduced following

prorogation of Parliament.

11t


http://www2.parl.gc.ca/HousePublications/Publication.aspx?DocId=2333899&Language=e&Mode=1&File=24
http://www2.parl.gc.ca/HousePublications/Publication.aspx?DocId=2333899&Language=e&Mode=1&File=24
http://cmte.parl.gc.ca/Content/HOC/committee/371/inst/reports/rp1032077/indurp08/indurp08-e.pdf

DAF/COMP(2007)46

as a regulator to grant and regulate access on specific terms and at specific rates. Where a specific
regulator with the power to grant access in is a position to regulate access in the market and has not
forborne from doing so, it is unlikelhat the Bureau would pursue an essential facilities case. It is only
where market foreclosure is raised by denial of access to an essential facility that is essential to competition
and that is not subject to regulation that the Bureau may pursue a case.

Where a firm or firm(s) has market power and controls an essential facility, a denial of access to that
essential facility is an artiompetitive act when its purpose (constructive or subjective) is to exclude or
impede actual or potential competitdts.While a dominant firm(s) may maxiss its profit from its
superior technology and intellectual property rights, it may not leverage those rights to create an
anticompetitive effect’

4.3 Exclusive dealing, tied selling and market restriction
Refusal to suply is also relevant when considering exclusive dealing, tied selling and market
restriction where supply and conditions of supply of a product are conditional on the person receiving

supply committing to certain conduct.

Where a practi¢8 of exclusive deling (a requirement or inducement to deal only or primarily in
products of the supplier), tied selling or market restriction is engaged in by a major Stipplrer market

8 Organisation for Economic Gaoperation and Developmenithe Essential Facilities ConcefRaris: OECD,

1996) at 52 citing a Submission of the Director of Investigation and Research torthdiddaRadio
Television and Telecommunications Commission; Re: Telecom Public Notice CR¥%5.95In
considering whether action is warranted the Competition Bureau will consider:

0] How practical and reasonable would it be for competitors to enter the raatkebmpete
effectively in the relevant product and geographic market either by constructing their own facilities
or obtaining access to alternative facilities?

(i)  How long will it take competitors to construct their own facilities or to obtain acces®toative
facilities to be able to compete effectively? This time consideration may differ between de novo
entry and firms expanding from other geographic areas or using existing facilities in the relevant
market.

(i) Is there any reason competitors would be able to compete effectively?

(iv)  Assuming competitors are able to obtain access to their own facilities within a reasonable time
frame, would they face any significant distribution or marketing difficulties that would impede their
ability to compete effetively?

(v) Do competitors face any certification, licensing, or other regulatory barriers (e.g. obtaining access to
rights-of-way) to be able to compete effectively? If so, how long will it take to overcome these
barriers and how costly will it be? Govemant policies at all levels could have a major and even
decisive impact on whether and how fast competition will develop.

(vi) s new entry conditional upon attaining minimum scale or scope of economies before effective
competition can occur? Do buyers placpremium on buying a full line of products or services
such that sellers of only one of these products would not be an effective competitor?

(vii)  Are competitors able to serve a wide range of customers throughout the relevant geographic market,
or are they lnited to niche markets?

(viii) To the extent that not all customers have competitive alternatives available to them, could the owner
of the essential facility discriminate against just those customers that have no alternative? Or would
anti-competitive behaviauagainst those customers necessarily cause it to lose so many other
customers that it could not profitably persist in the-antnpetitive behaviour?

%9 SeeD&B Co. of Canadar. Canada (Director of Investigation and Resear¢hy94), 58 C.P.R. (3d) 342
(Comp. Trib.) Nielserj;

Like section 79, isolated acts are insufficient to constitute a practiceNuBexsSweet, supraote 45 at 23;
TeleDirect, supranote45at 211.
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or because the practice is widespread in the market and is likely to lessenittampebstantially, the
Tribunal may issue an order prohibiting a party(ies) from continuing to engage in the practice and
containing any other requirement that, in the opinion of the Tribunal, is necessary to restore or stimulate
competition in the marké?

Overall, the structure of analysis adopted in section 77 is very similar to that of section 79 and some
section 79 cases have been brought under both section 79 and the exclusive dealing, tied selling or market
restriction provisions of section 77.

4.4 Refusal to Supply by a Foreign Supplier

The Competition Actcontains a little known reviewable practice provision related to exertion of
buying power outside of Canada. Where a supplier outside of Canada has refused to supply a product or
otherwisedisér mi nated in the supply of a product to a pe
of and by reason of the exertion of buying power outside Canada by another person, the Tribunal may
order any person in Canada nwhobeehehdlfsoefor wmsedenefiethes o n )
buying power was exerted to (a) sell any such product of the supplier that the second person has obtained
or obtains to the first person at the kdiolwn cost in Canada to the second person of the product and on the
same terms and conditions as the second person obtained or obtains from the supplier; or (b) not deal or to
cease to deal, in Canada, in that product of the sufplier.

No application has ever been brought under this provision, possibly because of thetydifi
obtaining evidence located outside of Canada. The provisions introduce some new language not
specifically consi dEaomepditorrAcc eawihease fhHbuYiamgdpoédwer 0.
no requirement for any adverse impact on thertmass of the person denied supply or who is otherwise
discriminated against in the supply of a product. There is also no requirement to show any impact on
competition in the market. Nevertheless, it is likely that the Tribunal would consider the impact on
competition in determining whether to exercise its discretion to make the orders permitted.

45 Price Maintenance

Refusals to deal with a business because of its low pricing policy, or attempts to control the resale
prices of another business may comstite a cr i mi nal of fence. Canadabos
became law in 1951, with substantial amendments in°4975

It is aper secriminal offence in Canada for a person who is engaged in the business of producing or
supplying a product to refasto supply a product to any other person engaged in business in Canada
because of the low pricing policy of that per§on.

o1 SeeTeleDirect, supranote 45. Canada (Director of Investigation and Resegrehh Bombardier Ltd

(1980), 53 C.P.R. (2d) 47 (R.T.P.C.) where the Res
or important supplier is one whose actions are taken to have an appreciable or significant impact on
markets where it sells. Mkat share, innovativeness and financial strength are all relevant factors to

consider when determining if the supplier is a fAma
62 Competition Agtsupranote 4, ss.77(1), (2) and (3).
83 Competition Act, ibids.84.

o4 An Act to amend th€ombines Investigation AcS.C. 1951 [¥ sess.], €30, s.1. The provision was

originally directed only at dAdealerso (i.e. a per
focused on the price that the article or commodity was resold.edlt dtrictly with vertical supply
relationships, today, however, horizontal (i.e. competitor to competitor) relationships are also within the
scope of the provision.
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It is also prohibited for a person by means of a threat, promise, agreement or any like means to
attempt to induce a supplier to reéuto supply a product to a particular person or class of persons because
of the low pricing policy of that person or class of perg8ns.

No adverse inference may be drawn from a refusal to supply where the person who was refused
supply was: (i) making a pctice of using the product supplied as a-lessler (i.e. not for the purposes of
making a profit thereon, but for advertising); (ii) not selling the product for the purpose of making a profit,
but attracting customers to his store in the hope of salieg other products; (iii) making a practice of
engaging in misleading advertising in respect of the products supplied; or (iv) not providing the level of
servicing that purchasers of the product might reasonably expect from the othefperson.

A party breching the price maintenance provisions is guilty of an indictable offence and liable on
conviction to a fine in the discretion of the court or to imprisonment for a term not exceeding five years or
to both, the maximum penalties available undeiGbmpeition Act®®

Pure refusals to deal would not constitute an offence under section 61. There must be an intent
subjectively to engage in the decision to terminate supply or otherwise threaten, enter into an agreement for
the fAobjecti veode rgsala pices gpwardoor diseofirhge the eduction of prices of a
product®®

The price maintenance provision applies horizontally to competitors who try to affect the supply of
another competitor by bringing pressure to bear on a suppli€he provisionsalso apply vertically to
suppliers who seek to maintain or increase prices.

The price maintenance provisions apply not only to suppliers and other persons that seek to terminate
supply to an existing customer bhucabats @&potential iewm at c
customer who is denied supply b édtalsoscaptured situatiors c u s |
of discriminatory treatment against a business because of its low resale pricing policy.

Unlike the section 75 refusal teal provisions in th€ompetition Actvhich specify that an article is
not a separate product because it is differentiated from other articles in its class by-rmatigde
proprietary name or the like (subject to dominance of the articles in the mahkefyrice maintenance
provision contains no such restriction. Therefore, a supplier cannot refuse to supply a particular brand of

& Competition Agtsupranote 4, s.61(1)(b).

e Competition Act, ibids.61(6).

67 Compeition Act, ibid, s.61(10).

&8 Competition Act, ibid s.61(9). Unlike other sections of the Act, price maintenance is not a hybrid offence

(there is no provision for the Attorney General to prosecute as a lesser summary conviction offence).

&9 R.v. 41813 Alberta Ltd.(1994) Action No. 92041336C6 (Alta Q.B.) unreporte®®.v. Royal Lepage Real
Estate Services Ltd1994), Action No. 82014125 (Alta Q.B.) unreported; where the courts accepted a
proximate cause of the termination of supply being reltdettie low pricing policy of the person denied
supply. However, other cases have adopted a more restrictive view that the low pricing policy must be the
only central or real reason for the termination of suppgeR. v. Griffith Saddlery & Leather Ltd(1986),
14 C.P.R. (3d) 389 at para 21 (Ont. Prov. Ct. (Crim. Div.).

0 SeeR.v. Rittenhouse Ribbons & Rolls L{d.8 December 1995), Toronte2663-95 (Fed. Ct.) unreported.
n R.v. Cluett, Peabody1982), 64 C.P.R. (2d) 30 at parasé®! (Ont. Co. Ct.)
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mer chandise to a customer becaus gereebffericehtieereisune t o me |
issue of determinijrelevant product and geographic markets and no need to demonstrate markét power.

Canadads price maintenance prohibition (s.61)
Il ndeed, it explicitly forbidstsamyrivipges cordenrednyhad h a s
patent, tradena r Kk , copyright, regi stered industrial desi
(i . e. intellectual property rights) from refusi ng

low resale pricing policy.

The interpretation of the law under the price maintenance provisions has come both from criminal
prosecutions as well as civil suits pursued in reliance on section 36 6bthpetition ACf. Section 36
permits any person who has fewéd loss or damage as a result of a breach of any of the Part VI criminal
provisions of theCompetition Acbr breach of a Tribunal order to sue for and recover damages in a court
of competent jurisdiction.

The cases brought under section 61 have mdmbn vertical cases where the supplier seeks to
pressure the retailer to maintain resale prices through the means described in the section including
threatening or actually refusing supply. A few horizontal (competitor to competitor) cases have also been
brought under section 61.

Some authors believe that horizontal price maintenance cases to be attractive becaugerisés a
offence and there is no requirement to show any impact on compétitiddection 61 is most commonly
used when a competit@ngages in unilateral horizontal conduct to attempt to raise prices through threats
or inducements by, for example, pressuring a supplier to terminate supply to a competitor. Some
commentators believe that vertical price maintenance should be treatedaswable practice like the
other practices considered under the reviewable refusal to supply, market restriction, exclusive dealing,
tied selling and abuse of dominance provisinghis, they argue, would be more consistent with the
economic objective of the legislation: providing a remedy where pricing behaviour is likely to destroy
efficiency enhancing competitidh.

5. Conclusion

Refusals to deal can be dealt with differently under the various provisions Giothpetition Act
depending on the checteristics of the supplier and the nature, purpose and effect of the refusal to deal.

In the Competition Bureaubs experience the mos
pure refusals to deal and are engaged in for ancamntpetitive purpse to preserve market power or
specifically to enhance or maintain prices. A balance has been struck by Canadian courts in delineating

2 R.v. Grange(1978), 40 C.P.R. (2d) 214 (B.C. Co. Ct.) at 2.

& Competition Agtsupranote 4, s.36.

“ It is not unusual for a person who is the subject of a section 45 -{piiiltg) inquiry to request to plead

guilty to an offence under seati 61 since it is viewed as carrying less of a stigma as compared to a
conviction under section 45.

& Vanduzer et al.Study Commissioned by the Commissioner of Competitboriicompetitive Pricing
Practices and the Competition Act: Theory Law and Pragtittawa: October 1999) at 44.
e Ibid. at 46.

” Ibid. at vii.
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those refusals to deal that are engaged in for objective and efficient business purposes versus those that
have an anttcompetitive purpose.

The Competition Bureau will usually not pursue a pure refusal to deal situation under section 75 of
the Competition Acin the absence a refusal to deal that is, or is engaged in as part of, a practice of anti
competitive acts. The jpate access provisions of the legislation will generally provide sufficient remedies
for specific cases of pure refusals to deal.

The Competition Bureau will usually only refer matters to the Attorney General of Canada for
criminal prosecution under theaion 61 price maintenance provisions involving a refusal to deal or threat
of a refusal to deal only where there is a horizontal competitive impact as opposed to a private vertical
impact.

12C
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CZECH REPUBLIC

1. Introduction

This paper isthe Czech Repubbis contri buti on to the rohelddst abl e
part of the OECD Competition Committee meeting in October 2007. In this paper the Czech Office for the
Protection of Corpetition (heeinafter fithe Officed) wi | | di scuss the refusal t C
doctrine on an example of three cases addressed
experience, the refusal to deal is not a very frequent férabwse of dominant position and, as will be
perceptible in the examples, it is a form that is difficult to identify and is serious in terms of imapacts
subsequenproductions or on consumers. In the following cases the Office succeeded in revealing and
sanctioning the antitompetitive behaviour or in preventing it on time, as the case may be, with its
decisions being confirmed in appellate proceedings.

2. Refusal to deal with customer dependent on delivery

In the recent years theffice dealt with a cae of refusal to deal in the area of petrochemical material
production. An original gigantic company mostly built in the second half of the@ury was divided
into two independent companies through privatisation. Oil cracking and production ofréfiséry
material became the task bfE SKC RAF | N £sRvhikeGhe praduction of further inputs for the
petrochemical industry (such as rubber production, -agemistry, production of building and coating
materials, synthetic fibre, etc.) became the main activitCHEMOPETROL, a.sAgreements were
signed between both companies on the mutual delivery of material while the production of the
CHEMOPETROL competitor was fully dependent on deliveries from the refinery. In such a situation of
mutual interconnection of operations even a hiiivery breakdown may have a grave impact on further
producti on and the <clientds equi pment condi tion
strengthened by the possibility to threat with the suspension or stopping of deliveries.

Subsequentlyboth companies failed to reach an agreement on the prices of deliveries. The period
when deliveries were based on temporary contractual arrangements had lasted many months and the
supplier, LESKC RAFI NERSKC, ieiokibitedée d dominantplayerom n e g
the market the threat and execution of RTD.

For this reason the Office was forced to initiate an administrative procedure on the basis of a
suspected abuse of dominant position by the refinery. In its decision the Office sattina tharty to the
proceeding, LESKC RAFINERSKC, abused its dominant
by stopping the delivery of materials to its letegm client, CHEMOPETROL, for approximately 39 hours
on 31 May 2002 at 24 hrs, during ttadks on conditions for the delivery of petrochemical materials for the
period starting on 1 June 2002, without any objectively justifiable reason. By this it violated the provision
of Section 11 paragraph 1 of the Act on the Protection of Compétitonthe detriment of
CHEMOPETROLand other competitors purchasing petrochemical products from this company.

! This provision is a scalled general clause prohibiting the abuséhedominant position to the detriment

of other competitors or consumers; it provides some specific cases of abxampkes.
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Among other things the Office proved that in case of this refusal to deal it was almost impossible, out
of technical as well as economic reasonsBIEMOPETROL to find a substitute supplier of the required
amount of raw materials to be able to continue the production within a reasonable time. In order to respond
in this way the company would have had to invest considerable amounts and would hagenoeedane
to adjust the production technology and local conditions to this situation (the railway siding capacity, etc.).
LESKC RAFI NERSKC communicated the first informat:i
previously. Under the circumstees CHEMOPETROL was unable to secure such amount of material for
production from other sources under comparable conditions to be able to fulfil its own contractual
obligations toward its customers. Thispendeace was then reflected in many subsequent pradtion
operations in the petrochemical and agchemical industries and other competitors whose production
depends on the delivery of products from CHEMOPETROL (provided that some of these competitors are
connected to CHEMOPETROL with their pipe lines).

In the situation where there was no written agreement stipulating the conditions of delivery in line
with the supplierdés articles of association, not
mutual agreements expressing the will to deleed purchase the raw material. In order to overcome the
basic disagreemeiitfailure to agree on the material delivery price formiildth parties adopted short
term agreements temporarily covering certain periods. Such agreement was not achievegeoodhe
starting on 1 June 2002 by the expiration of the last valid agreement N&ty32002). The Office stated
that both the supplier and the purchaser did not exhaust all possibilities in their effort to reach such an
agreement. Proposals by both pestiwere gradually converging during the talks in May 2002 and the
possibility to agree on a mutually acceptable compromise solution was confirmed in an agreement at last.
The refusal to deal, however, causkd mage as a result of tanthé manketn a n t
and it should not have been used as a negotiation argument. The Office classified the delivery suspension
notice i in monthsi as too short for the fully dependent purchaser to find an alternative source of
deliveries.

In the first instane decision the Office imposed a fine for violating the Act on the Protection of
Competition and, subsequently, the decision in the first instance was materially confirmed by the Chairman
of the Office and the imposed fine amounted to CZK 6 millionEtR 210 thousand).

3. Influence of the essential facilities doctrine

In another case the Office had to deal with the question whether it was legally possible to abuse the
dominant position of a competitor in the form of refusal to deal (RTD) without dertlggngccess to
essential facilities (EF) at the same time, i. e. whether RTD and EF are two separate concepts.

In 2005 the Office issued a decision declaring
on the market of services provided by the bus station in Liberec. These services are rendered to entities
operating public bus transport. After applyintegal appeal this decision was materially confirmed by the
Chairman of the Office and, subsequently, the administrative court.

In the first half of 2005, LSAD Liberec abused
refusing to talk about these and, subsequently, disabling a proper use of the bus station operated by this
company to STUDENT AGENCY s. r. 0. for the purpose of operating domestic public transport service on
the Pragud Liberec line in both directions, even though it enabledgottompetitors operating on the
same bus line to use the station.

By such conduct the party to the proceeding violated the provisi@eafon 11 paragraph 1 of the

Act on the Protection of Competition to the detriment of STUDENT AGENCY which was disatid in
the competition on the market of services provided by carriers operating domestic public transport service
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on the Pragué Liberec line and also to the detriment of end consurmgrassengers who demanded
services of domestic public transport thhe Pragué Liberec line in the period in question. The Office
prohibited LSAD Liberec to behave in this manner
thousand).

During the investigation the Office was identifying, among other things, whitbe was any other
bus station or similar facility in the Liberec territory, which also determined the geographic relevant
market in this case, that could have competed with the bus station operated by the party to the proceeding,
i.e. astatonthatawul d facilitate the partyds objection th
market. The party referred to many sites where the Praguerec bus line operator, STUDENT
AGENCY, could park the vehicles, where passengers could get on anddoffheme luggage could be
handl ed. The Officebs task was to find out wheth
same time, whether the capacity of the bus station operated by the party was really fully occupied, so that it
was impossible o r ecei ve STUDENT AGENCY buses in it (whi
Liberec). It was identified in a local investigation that in Liberec there were several places where buses
could be parked, that they were more or less accessible by pahkport and that they provided room for
the waiting of passengers. None of these places, however, was an adequate substitute for the bus station
operated by LSAD Liberec.

For the passengers the bus station is important since it enables the changisgsofals the bus
station concentrates a large number of public transport lines and thus the bus station is an irreplaceable
public transport hub for passengers. Furthermore, the bus station offers a number of additional services to
the passengers, on a dleaor larger scale, such as information boards and counters, waiting roem, left
luggage, toilets, tickets sale and seat reservation office, roofed platforms, fast food stands, cash dispenser,
telephone, news stand, exchange office, bafiréer access tthe station, local radio, parking area, etc. The
services |listed above together with the possibild:i
of view the bus stations are not fully interchangeable with other pldeedities that serve atan serve as
bus stops, etc. This fact, in consequence, affects the perception of substitutability of bus stations with other
places by companies operating public bus transport services.

For carriers the most significant service provided by a bus stiatitve possibility to use arrival and
departure platforms for the purpose of getting on, getting off and changing of passengers using the
domestic or international lines or occasional lines (with a minimum parking time guarantee) or the
possibility to pak on the bus station premises. The carrier information publishing is another important
service. For carriers and their drivers the bus stations usually feature a dispatch service, cleaning at the
station, relaxation room, toilets, canteen, car wash arat edhvices, filling station, etc. The Office stated
that from the carrierds point of view the bus st
not provide services connected with a bus station operation.

Further, it was identified thahe capacity of the bus station in question was not fully utilised and it
enabled the use by other Pragud.iberec bus line operators, one of such carriers being the station
operator, i. e. the party to the proceedings A D L i ldbtkig centext the Office carried out a detailed
analysis of the timetables of all carriers using the bus station and the Office staff members spent one full
day at the station monitoring the capacity utilisation.

The Officedb®ncenpingi eome @artyds abuse of i ts
provided by its station while attempting to harm its competitor on the market of bus transport services on
the Pragué Li berec | ine were confr ont e dhatwabusé of domipantal | e g

position is achieved only by the fulfilment of facts in issue of denying access to essential facilities (EF)
without which other competitors cannot operate on the market. The party pointed out the fact that the
allegedly harmed comptdgr continued to provide its services and operate its line, even though passengers
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are served on the road close to the bus station. The bus station therefore cannot be a facility satisfying the
EF definition.

The Office was of the same opinion as thetyp#p the proceeding, yet it stated an abuse of its
position. After gathering all materials relevant for the decision the Office reached the conclusion that
companies operating public bus transport services do not need to use a particular stop asialn essent
facility (even if it is a bus station at the terminal point of the line) in order to compete on the market of
services provided by public bus transport operators. On the other hand, however, it was identified that the
possibility to use the previouslyescribed terminal point of the line represents a significant part of the
carriersé activity and al s ol passengers. Withousthis qudlity the o f f
particular carrier, STUDENT AGENCY, can compete with its competitors and sefgices to customers
i passengers but with difficuftywhich fact discriminates this company in the competition on the market
and, at the same time, it damages this competitor as well as con§upassengers for whom the bus
station represents unigeemfort during their travel. The party to the proceeding had a dominant position,
as in relation to the carrier it was in the position of the sole operator of the bus station in Liberec. This bus
station does not have an adequate substitute on the defoggaphic (local) market that STUDENT
AGENCY could possibly use.

The Office and, at a later stage, the court concluded that the party to the proceeding did not operate a
facility in the sense aéssential facility because even without access to thiflitg STUDENT AGENCY
(or any other carrier) could compete on the market, i. e. could offer its services to customers. On the other
hand, on the market of services provided by the bus station in Liberec to entities operating public bus
transportation thearty to the proceeding was in a dominant position which it was not allowed toiaibuse
there were no objectively justifiable reasons for doing so. Such reasons were not identified.

This case gave an answer to the question whether an abuse of domgitiort pg denying access to
a facility or refusing to deal must always take the form of denying access to an essential facility (EF) or
whether the subject facility does not necessarily have to meet the conditions in the EF definition and still,
by an unjstified denial of access to it, the competitor can abuse its position. Both the Office and the
administrative court drew the conclusion that the answer is affirmative. Even though the bus station does
not meet the EF definition conditions and carriers manvide their services without access to the station,
at the same time, it represents an obvious quality that affects the transportation service standard. The
dominant competitor apparently did not face competition by fair means and in order to elirtgnate i
competitor it took advantage of the fact that it was the sole provider of services connected with the Liberec
bus station operation. So as to qualify its behaviour Efusal to dealRTD) it is sufficient to use the
general clause prohibiting the asuof the dominant position to the detriment of another competitor
provided that the subject facility does not necessarily have to meet the conditionesdahsal facility
(EF) definition.

The conclusion may bthat RTD and EF are closely related drehuently connected competition
doctrines (where EF is in the position of a special fact in issue of dominance abuse), however, these

Similar decision was issued by the Commission in the case Sea Containers v. Stena Sealink, case 97/19/EC
T essential facility is such facility or infrastructure without the use of which competitors cannot provide
services tatheir customers. &e also the judgement by the European Court of Justice in the case Oscar
Bronner GmbH & Co. vMediaprint Zeitungs und Zeitschriftenverlag GmbH & Co. KG, Mediaprint
Zeitungsvertriebsgesellschaft mbH & Co. KG and Mediaprint Anzeigengesellschaft mbH &3Cocdse

C 7/97. It was decided repeatedly that this was not an abuse of the dominant position in the form of

Afdenying access to essential facilitiesdn (EF) in
they are less advantageous. TEsiwhy t he particul ar Afacilityo do
essential.
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doctrines are not fully identical and the existence of EF is not a necessary condition for the declaration of
RTD, evenif the subject behaviour of the dominant entity takes the form of denying access to a facility

4. Dominant firm’s right to refuse one customer

The Office also addressed the issue of refusal to deal in an administrative proceeding with a mobile
operator Eurotel Prahd currentlyTelefonica O2 Czech Republib € r e i nuarf d téldnis ffoéeeding
was initiated on the basis of a complaint Byrotel filed to the Office, trying to establish whether its
potential behaviour consisting in refusing a diteatie relationship in the area of Go products distribdtion
with the company¥INOS (Go prodats sellej is an abuse of its dominant position under the Czech Act on
the Protection of Competition. Eurotel refused to establish this direopexation withoutstating any
reason and in the absence of objective reasons. After reviewing the case the Office stated that such
behaviour would be an abuse of dominant position on the relevant market of prepaid Go services to the
detriment of FI NOSlaterbmfely corffiiméeddethesRegionabGeurtwnaBrno.

Eurotel refused to supply one customdfINOST with Go prepaid cards. Prepaid cards as a payment
tool used in order to pay for telephone calls in prepaid services are issued by all mobilepetat®
Czech Republic provided that one mobile operator
another mobile operator. If customers wish to increase the Go service credit, they have to obtain a credit
voucher (prepaid card) issued exdhety by Eurotel.

The subject of administrative proceeding was to assess the behaviour of Eurotel in entering an
agreement on business-operation with the distributor of prepaid cards and not in respect of the end
customers. The Office assessed whetherdistributor had a possibility to enter a contractual relationship
with an entity issuing prepaid cards in order to be able to continue selling these to its customers. When
selling prepaid cards the distributors and retailers are allowed to compete tmmsglves in setting the
final retail price of the card.

Eurotel refused to specify any reasons for terminating thegpeaation; on the contrary, it insisted that
it could refuse to establish a contractual relationship with FINOS without giving asgntedowever,
with regard to the market share on the relevant market of Go prepaid cards (they are not replaceable by any
other cards or telecommunication services); the Office was forced to state that such behaviour on this
market would be an abuse of domant position. Especially in a situation where Eurotel, according to its
information, assessed every offer of@weration on an individual basis, evaluated them ad hoc and no
candidate was disqualified from the assessment in advance. Eurotel furibeitishit had set no criteria
and conditions for entering its distribution system, it was supposed to be an open distribution system and
entering it was not conditioned by any criteria or conditions that the candidates for distribution would have
to meet;the access was free. For this reason the Office stated that in terms of access to open distribution
systems the producer enjoying the dominant position is generally obliged to treat the candidates interested
in entering the system on a ndiscriminatory basis, i. e. behave identically in similar cases. The
behaviour of a producer that does not respect such a requirement could potentially bear the signs of the fact
in issue of an abuse of dominant position as defined by law, to the detriment of thattstcandidate.

Eurotel s objection that the competition in dis
candidate for the distribution of Go products, as there are great many distributors and a rejected candidate
was not excluded from thdistribution of Go products absolutely because it had a chance to enter a
business relationship with one of the existing contractual partners of Eurotel, does not change the above.

Go products prepaid mobile operator services. The customer does not pay monthly fees to an operator,
does not sign a written agreement, does not pay any activation fggagmanly for the actual calls and
text messages.
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The extent of the distribution network in terms of distributor numbetevet as well as the openness of

the system do not absolve the competitor in the dominant position from the obligation to treat other
competitors and consumers under similar conditions in a similar way, so that unjustified discrimination or
preference of@mpetitors or consumers were avoided.

5. Conclusion

The Of fi c-edékimg pdaeticeisisouldsend a clear message to dominant companies that they
cannot abuse their dominant position toward customers and competitors, not even by refusing to supply
them with their products and services. The fact that the cases of refusal to deal were not justifiable and did
not represent healthy competitive behaviour can be proved by the fact that thestiinste decisions by
the Office were confirmed by appellatediesin further instances. The Office intends to continue this
established trend and to carefully assess onlogsase basis whether the refusal to deal does or does not
cause a detriment to competition and customers.
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FINLAND

1. Introduction

This paper presents the FCAGOs experiences on h
ref us al to deal. The FCAOG s-lab eoscerning eefugalrtoodeat is mastlyéh n a 't
line with Art. 82 EC and relevant EC cdaw.

In the 1990s, cases of pure refusal to deal were still lodged with the office. But after the control of
abuse of dominance was established, the compani e
cases ofpure refusal to deal come across in the tase whereas the instances of refusal to deal now
typically follow from some other form of abuse of dominance, such as unreasonable prices or business
terms. Cases of de facto refusal to deal may then be spbken

I n some contexts, it has been perceived as a
forbidden by the competition law. It is an additional problem that, unlike before, the conduct ah@smp
in a dominant position is increasingly evolviimgo the direction where it is difficult to deteotri®us
violations of the competition law, and the means of abuse of the firms are quite complex: the violation of
the law is often composed of a series of measures, and it may be that no single omeexfctdeds the
intervention threshold but as a whole they may form a de facto refusal to deal.

It is to some extent typical for the cases handled by the FCA that, depending on the angle of
inspection, the same conduct as form of abuse of dominance mapdsified e.g. as application of
unreasonable pricing practice, a price squeeze or refusal to deal.

On the other hand, it should be noted that acc
domi nant firmbés conduct competibon Bw yiewppinte(refusad toedgab r v  f
discrimination etc.) is presently not even necessarily needed for reaching a decision in a abuse of
dominance case as attention has increasingly been paid on the impacts of the conduct dionompet

2. Situations with Dominant Firm not Vertically Integrated

In the assessment of refusal to deal, cases where the refusing company is vertically integrated and
cases where it is a question of a company refusing to deal to operators with which it doaapede co
shout mainly be kept apart from each other.

If the company refusing to deal is not vertically integrated and there are many competing firms in the
downstream market, individual cases of refusal to deal do not as often have major restjBis.iln
such caes, refusal may even be sensible from the viewpoint of economic efficiency.

However, the intervention threshold has been exceeded also in cases when the dominant company is
not vertically integrated. The FCA has e.g. handled cases where the dominaahgdres to prevent a
market entry by using selective refusal to deal. The dominant firm uses refusal to desiba®atdgainst
the retailers of a company who start to sell products which compete with the products of the dominant firm,
or products a offered on appreciably worse conditions or a restrictedtsrieof products is offered to
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retailers who sell competing products. In such a situation, in a distant market area like Finland serious
exclusionary effects may take place.

Another type of cas encountered by the FCA from time to time is when a dominant producer
refuses to sell to a supplier seeking entry to the markets on wholesale conditions. The FCA has experience
of such conduct e.g. in the form of caéeste O In the case, Neste Oyfflirentiated the sales conditions
of its fuel as regards one operator (SEO) in a manner which resulted in Neste refusing a wholesale
relationship with SEO.

In the Neste Oy case, the principles on which Neste refused to apply similar sales conditio@s to SE
as it did to its own subsidiary and other companies active in the similar markets became decisive in the
argumentation. The Competition Council, which solved the case, ruled that a company in a dominant
position may apply dissimilar price and other cdiods to its clients if the grounds forff#irentiating the
terms are objective and acceptable from a competition law viewpoint. However, Neste Oy had applied such
sales conditions in the <case Widnstodperaeipdnfueianiarkeb| v we
and which resulted in Neste refusing to sell to SEO on wholesale customer conditions, i.e. SEO was in the
capacity of a retail client in the fuel deliveries, althougbeased from all main perspectives, SEO did not
differ from the other whasale firms.

3. Cases with vertically Integrated Dominant Firm

A vertically integrated company which is in a dominant position in the market of a product or supply
of raw material is able to strongly influence the competitive conditions in the downstt@&atsnin such
a situation, refusal to deal may have serious restrictive impacts on competition. In the worst case, a
vertically integrated company may entirely close down competition from the downstream markets. In such
cases, an intervention by the cagtipon authority is naturally mostly warranted. But it should also be
borne in mind that financial preconditions should also be guaranteednfipan@@s in a dominant position,
and the competition authorities cannot force firms into activities which emeoenically unsound.
Sufficient attention shall also be paid to dynamic efficiencies in the implementation of the competition
rules in these cases.

The FCA has a number of experiences of exclusionary conduct in the telecommunications sector, in
particularrefusal to deal by a vertically integrated dominant firm with its competitors in thesti@am
market.

In the case involving the regional telephone compainynen Puhelin Oy (LB) LP as a dominant
player prevented competition in the broadband Internat k& t . The <creation of C
operating area would have required that the competing companies would have obtained access from LP to
a wholesale product needed to carry out an ADSL connection. However, LP refused to deliver the
wholesale produobn conditions which would have enabled commercially viable operations in the retail
markets.

There are two parts in the LP case which the de facto refusal to deal was composed of. Firstly, LP
offered to its competitors an 4sased wholesale product whidid not enable competition with LP as
regards its technical properties. Thebi&sed wholesale product was based on theabed retailing
model, and essentially curtailed the productisation possibilities of a competing operator. In practice, it was

! Neste Oy (DnBB506, 3833, 3854/1/945upreme Administrative Court 30.11.1995.
2 Lannen Puhelin Dnr (949/61/2002), proposal to Market Court 21.10.2004.
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impossible for the operators competing with thebi&sed wholesale product to offer to theieuwts reliable
broadband servicés.

Secondly, in addition to the {Pased wholesale product, LP offered to its competitors an-Baséd
wholesale product, which wouldave enabled competition with LP as regards its technical properties in
the retail market of broadband Internet connections. LP had priced the compensations required of the
ATM-based wholesale product in such a way, however, that the compensationsahéigther than the
prices collected by LP from the consumers in the retail market (margin squeeze).

The FCA made a proposal to the Market Court in the LP case on the imposition of a competition
infringement fine. The case is still pending at the MarketrCo

The case described above is a typical example of the present cases of abuse of dominance / refusal to
deal. The abuse of dominance cases are increasingly difficult to investigate these days, because they often
involve complex technical or other spddaatures, which makes it increasingly difficult tastaiguish
between prohibited and permitted conduct. The LP case is also a good example of how, in certain sectors,
it is possible by making minute changes in productisation to create a situatioriactaleefusal to deal
with serious consequences. An additional problem in dynamically developing fields, such as telecoms, is
that it may be difficult to detect the competitive impacts of a restraiticpiarly in the short term.

The court proceedings &P have another interesting dimension. On the basis of LP and a few other
similar cases, it would appear that companies may appeal to the essential facilities doctrine in cases which
involve refusal to deal. Companies accused of abuse of dominance sgekdadyy their argumentation
that a product covered by refusal to deal would not hold the position of an essmilitsl With the
purpose to show that the provisions on the abuse of dominance could not be applied to the terms of
delivery of the said mduct. In this regard, it must be stated that so far there are no clear national court
decisions where a stand would have been taken to such argumentation. E.g. in the case described above,
instead of ESF, the FCA has focused its argumentation on thetgmphich the conduct has on the
competition, and the foreclosure caused by the conduct, in particular.

4, Assessing Reasonable Justifications in Sectors Covered by Special Legislation, Case SNOY

In the case involvingSuomen Numeropalvelu OgFinnish Telepone Number Service, SNOY),
SNOY prevented competition by refusing to deliver from the national database of telephone subscriber
information maintained by it information to such customer companies who offered their services to end
customers for free and thiout prior registration over the Internet. SNOY is the only firm which governs a
national database of telephone subscriber information, and there is no competition in the wholesale market
of subscriber information. In order to offer catalogue servicesdiocustomers, it is hence imperative to do
business with SNOY. SNOY is owned by two major firms active in the catalogue service market. By its
activities, it is thus possible for SNOY to affect thenpetition met by its owners in the said market.

In the case regarding SNOY, the FCA had to assess, in particular, on what grounds a company in a
dominant position may refuse to deal . SNfoviiof mai n

Technically, it was a question of how it isitmral for competing operators to obtain, from the local
network, an OSI| model data link layer (L2) connection, whereby the operators are able to provide
transparent ADSL services from the ATM knot to the end user. Due to the technical specifications made
it L-bAsks serlid®@ was in fact based on the OSI model network layer (L3), which e.g. imposed
limitations on the productisation of the ADSL connections, free development, defect management and
means of supply.

4 Suomen Numeropalvelu Oy, (Dnr 1087/2003), proposal to Market Court 17.5.2005.
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data protection and, in particular, that SNOY had a dusee to it that the information submitted by it to
its customer companies would not be used in a manner which violates thatitegish data and privacy
protection.

The FCA found that by its conduct, SNOY sought to foreclose companies offering a rieesbus
model (i.e. catalogue services in the Internet for free without registration) from the market. The FCA found
SNOYb6bs justification for the refusal to deal on t
SNOY itself began to monitor treompliance with the law although there exist special authorities for such
purpose. It has been found in the ekse that it is not the business of a daamt firm to confirm that the
actions of its customer companies comply with the law; the impiettien of the relevant acts and the
monitoring of the firmsd aihdriies.i ti es are done by t

The SNOY case is a typical example of cases dealt by the FCA where dominant firm seeks to justify
refusal to deal with the obligations of speciaistation. FCA made a proposal to the Market Court on
imposing an infringement fine on SNOY. The case is still pending at the Market Court.

As stated above, in the FCAO0s experience, speci
from oftenjustified. Appeal is typically made to how in the sector specific legislation, no obligation to
deliver has been imposed. On the other hand, situations where an obligation to deliver a product is
prescribed in the sector specific legislation may also cpra@dems. It may then become a problem that
such provisions do not sufficiently take account of the objectives of sound competition and promotion of
entry to the field. It may also be a question of how the authority responsible for the implementdt®n of t
sector specific legislation interprets the legislation on the e.g. accesatiohbglt has determined in the
Finnish casdaw at least in some instances that obligations which go further than sector specific legislation
cannot be imposed on firmstime competition legislation.

5. Conclusions

When an intervention is made with refusal to deal on the basis of the provisions on the abuse of
dominant position, it is conversely a question of obligating a dominant firm into a businessskiptio
This mans a strong deviation from the freedom of contract which is the rule in business. An intervention
with undertakings6 freedom of contract requires
refusal to deal by a dominant firm would mean the pmgga of competition or at least a significant
limitation thereof.

It may be stated that there is no unambiguous frame of assessment for refusal to deal. For economic
activities, it is critical which refusal to deal leads to an intervention. Unfortunatelysimple answer
exists; it may only be stated that cases where actually or potentially exclusionary impacts cannot be
detected at all are likely to remain outside the threshold of intervention.

When the position of the refusing firm is assessed, therieribften include the market power of the
firm and the issues of whether the firm is vertically integrated, assuming that the firm has been found to
occupy a dominant position in the relevant market. If the market share of the firm is extremely high,
refusal to deal is likely to have harmful impacts due to the lack of options. For example in the LP case
descri bed above, LP6s mar ket share in the market
at the time of the competition restraint. A firm whiis vertically integrated or integrating vertically has a
more obvious interest to limit competition in the end product market, as the foreclosure facilitates the
operations of its own production unit in the competitive markets. Hence, a critical siedacd refusal to
deal by a vertically integrated company with a high market share may be considered the general rule.
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Irrespective of whether a vertically integrated company is involved or not, an assessment shall also be
made on the significance of th@roduct the delivery of which has been refused. It may e.g. be an
infrastructure product (telecommunications network etc.), the reproduction of which is oftenibigoss
at least economically unprofitable in the short term. In such situations, thmretomgtition in the
end product market requires that it is possible for firms to obtain the product onatglasconditions. At
the other end of the line are situations where the firm governing a producvested a large number of
innovation andR&D resources into it. In such cases, imposing an dlidig to deliver on competition law
grounds may be harmful for dynamic development becausgemeantion would be likely to decrease the
firmsé innovation i ncent itaneeshave BffeciEngysinphctstasits dparathe ma y
competitors to develop corresponding or bettapvative solutions.

From the viewpoint of welfunctioning competition and the promotion of the dynamic efficiency of
the economy, it is critical that the cpatition authorities only intervene with such cases of refusal to deal
which have clear restrictive impacts on competition. In addition to the obvious benefits, the problems
caused by issues of interpretation between the different forms of conduct mégniveted when the
approach focusing on the assessment of economic impacts instead of a formal evaluation is applied in the
assessment of abuse of a dominant position. The effasexd approach is also likely to decrease the
impact of the to some extentgblematic use of argumentation related to the essential facilities doctrine in
the handling and evaluation of refusals to deal cases.
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FRANCE

Le refus de vente est généralement défini comarfait pour un fournisseur, quel que soit le niveau
ou il opere dans la chaine de distribution, de refuser de vendre un bien ou un service

En France, |l i nterdiction du refus -3 duénte ®
décembre 1986. Somtigle 36-2 disposait

«Engage la responsabilité de son auteur le fait de refuser de satisfaire aux demandes des
acheteurs de produits ou aux demandes de prestataires de services, lorsque ces demandes ne
pr®sentent aucun car fmitsdeboanefoidor mal , qubelles

Néanmoins, le refus de vente pouvait étre légitime dans des cas détermirég ux r ®s ul t ant

| ®gi sl ati f ou r ®gl ementaire ou encor eaccor@®sdel t ant
distribution sélective).

Depus la loi Galland n°9%88 du £ j ui | | et 1996 sur la | oyaut ®
commerci al es, l e refus de vente entre professionrt
changé au régime du refus de vente opposé par un profesisé un consommateur qui est toujours
sanctionn® p®nal ement . En effet, | 6articl-Bdu30 de

code de la consommation.

La doctrine francaise parle souvent dgrand» droit de la concurrence, qui regpeule droit des
pratiques anticoncurrentielles et le droit des concentrations, gbeté x droit de la concurrence constitué
par le droit des pratiques restrictives de concurrence. Ainsi, le droit francais de la concurrence se retrouve
dans plusieursitt r e s du code de commer ce mai s ®gal emen
(responsabilité contractuelle, concurrence déloyale).

Comme rappelé précédemment, le refus de vente entre professionnels est licite depuis la loi Galland
de 1996 mais cette liter® nb6est pas absol ue. Le refus de vent e
déautres disposiouisf $ djanmgi eéi gess prati ques discri mi
dominante (2).

1. Le refus de vent e aegspratiquasaiscdr@nateiesss | 6angl e d
1.1 Léobligation de communiquer |l es conditions g®
Pour pr®venir |l es refus de vente fond®s sur un
déinformation: | a c¢ o mmuesdewente.iL® princigeeds la kiberte duiconimerces g G
et de | 6industrie, combin® avec cel ui de | a liber

nouer des relations commerciales, mais le refus ne doit pas étre fondé sur un motif éllégititre

1
I

sbagi
respons

ssai-t en r®alit®
nsabil it tu

de | dapplicati
® contrac I :

e e pr®vue
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anor mal . Afin de v®rifier que |l e refus de vente
contraignant, sanctionné pénalement en cas de nonrespetté obl i gati on de commun
générales de vente.

Loéart i c6lda cotle dd ebrhmerce prévoit ainsi que tout vendeur doit communiquer, selon les
usages de la profession, a l'acheteur qui en fait la demande son baréme de prix et ses conditions de vente.
Cette obligation s'adresse a tout producteur, prestataire deesemgiossiste ou importatéu€e qui est
soumis a l'obligation de communication, les conditions générales de vente en l'occurrence, engage la
responsabilité du vendeur et I'oblige a réparer le préjudice causé a l'acheteur des lors qu'il ne communique
pas L'obligation de transparence comprend les barémes de prix, les conditions de ventes (réglement, rabais
et ristournes, clauses juridiques, conditions tarifaires...). Toutefois les conditions générales de vente
peuvent étre différenciées selon les catégotiacheteurs, notamment entre grossistes et détaillants.

Il faut noter que la communication des conditions générales de vente et du baréme de prix, ainsi que
les réductions de prix et conditions de reglement, est le préalable a toute négociationfentresseur et
un achet eur . -6 ldd edetde cdmeerck ajouté méme qu'elle constitue le socle de la
négociation commerciale.

L'acheteur peut ainsi s'assurer qu'il ne fait pas l'objet d'un traitement discriminatoire injustifié. Au
demeurant mémsi le code de commerce ne prescrit pas d'obligations d'édicter des conditions générales de
vente et un baréme de prix, leur rédaction est recommandée. Pour la Cour de cassation, I'absence de
conditions générales de vente peut constituer une présomptitiscdenination®.

Pour lI'administration francaise, le fournisseur ne saurait imposer ses propres conditions générales de
vente qui comporteraient des clauses qui traduisent un abus de dépendance (du distributeur) ou de
puissance de vente au risque deesmuver en contradiction avec l'article L 482lu code de commerce.

Mais l'inverse pourrait étre tenu pour vrai aysainsi, imposer au détriment des conditions générales de
vente du fournisseur des conditions générales d'achat pourrait étre coosidgré la manifestation d' un
abus de puissance d'achat ou d'une discrimination abusive au sens de l'article6LduA€bde de
commerce.

1.2 La rupture unilatérale des relations contractuelles

Sous | 6angle des pratigqgueslessndbiooti gy®@n®dal emec
le fonctionnement ou la structure de la concurrence mais affecte principalement le partenaire économique
de cel ui gui ref us e -6dde codeede dconmenerce Ireyraupe fous!les cak ded 4 2
comportements@e nt r epri ses qui, sans refuser de vendre °
partenaires économiques un désavantage dans la concurrence en raison de conditions de vente
discriminatoires.

Il sera porté une attention particuliere aux casugure brutale de relations commerciales prévus par
| 6arti6l e5A d442code de commer ce. En effet, -alors

Cependant un prestate de services, producteur, grossiste ou importateur peut prévoir des conditions
particuliéres de vente, souvent négociées, justifiées par la spécificité des services rendus qui ne sont alors
pas soumises a l'obligation de communication et dont il efaule plus souvent une différenciation
tarifaire.

Cass. com. 18 janv. 1994, Charpentier publicité/Havas.régie
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6 du code de commerce visent toutes sortes de pratiques discriminatoires, la rupture bretat®mie r
commerciales nbéest en r®alit® rien de moins qubun

1 convient tout dbébabord de pr ®ciser que, si C ¢
la distribution, la généralité de ses termes permeapplication a tous types de rapports commerciaux.

La rupture peut r®sulter avant tout-mé&ngpréaveit r ®s i
gudune rupture m°me partielle peu-b 5 qpartexemplaler e a
d®r ®f ®r encement par un distributeur doun seul f
fournisseur). La jurisprudence a étendu cette notion a la seule diminution des comrGamdes ( d 6 ap p e |
de Lyon, 15 mars 2002t onsi d ®r ant e n qiutop facileede seaonterder de wafiriles s e r

commandes pour ®viter qubéune r®siliation pure et
Le caract re fAbrutalo de | a rupture r ®saitet e de

guel que soit le @ravis éventuellement prévu dans le contrat. Toute la question est de savoir quelle doit

°tre |l a dur®e de ce pr®avi s. Or , cdbest |l a jurispl

durée de la relation contractuelle concernée (plus leatanduré, plus le préavis doit étre long)eté i | e n

existe- des usages et accords iApeofessionnels. On trouve ainsi des décisions de justice fixant la durée

du pr®avis de un mois ° plus dbéun an !

En réalité, cette jurisprudence relativement alaoite a créé une obligation pour toute entreprise de

respecter un pr®avis raisonnable (dont |l a dur ®e €
Naturell ement, |l orsque |l a ruptur e esdglepnéntisiéeri®Be p al
nbest pas n®cessaire (sauf soé6il est pr®vu par | e

Les dommagesitéréts qui peuvent étre réclamés en cas de rupture des relations commerciales
peuvent sbébav®rer substantiel s dan ge préudicesepessibles, o % i
et en particulier:

T perte de marge/ chiffre dbéaffaires: l a part
réparation du préjudice résultant de la perte de sa marge sur le contrat concerné pendant la
période du préavis qui aural( lui étre accordé. Certaines décisions se fondent sur le
chiffre dbéaffai rcees qgeuti npoenu ts uprarlaa tmmaer geust i f
supporter des co%ts inh®rents ° | 6ex®cutio

1 codlts de la rupture: la partie qui daipt de la rupture peut demander le remboursement
des colts supportés en raison de la brutalité de la rupture contractuelle (par exemple le
surco¥%t doébune solution de remplacement mis
pas justifié de demandex téparation du préjudice qui résulterait non pas de la brutalité de
la rupture, mais simplement de la rupture-eliéme (par exemple investissements fondés
sur une dur ®e contractuell e pl us |l ongue)
sanctionnée.

T préudi ce doi mage: l a partie qui se plaint d
celeci a caus® une atteinte ° son image et |

Les comportement s -8dux@edeganmerdeetnotammearugturelbrutald 2

de relations commerci al es, |l orsqubils affectent [
faire | 6obj et d6une deo eflet| is pequerd égaldment eonstitwenun phus ded i q

dépendance économiggeu s ens d e -2|afnda 2tdu onde ee chmmér2zed
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Ainsi, il appara’t que certains comportements ¢
juridiqgue et qudune comp®tition sbéinstaurent entr

o o

Pour aqudilabwys de d®pendance ®c o2ndaooodegda eomraece, S e NS
trois conditions cumulatives devront cependant étre réunied 6 e xi st ence doéune sit
économique, une exploitation abusive de cette situation et unetatifia, réelle ou potentielle, du
fonctionnement ou de la structure de la concurrence sur le marché.

Dans | a mise en Tuvre de ce principe, Il e Conse
rigueur, comme en témoigne la déciséi#iD-21 du 8 juin 1993.

2. Le refus de vente appr®hend® sous | dangl e de

En matiere de pratiques anticoncurrentielles, les refus de vente unilatéraux se retrouvent dans les cas
déabus de domi nat i o0-Bducodé de Gmneg. Let arlicle dispase c|l e L 420

« Est prohibée, dans les conditions prévues a l'article L-K2@xploitation abusive par une
entreprise ou un groupe d'entreprises d'une position dominante sur le marché intérieur ou une
partie substantielle de cehgi. Ces &us peuvent notamment consisterrefus de venteen

ventes liées ou en conditions de vente discriminatoires ainsi que dans la rupture de relations
commerciales établies, au seul motif que le partenaire refuse de se soumettre a des conditions
commercialesnjustifiées.

Est en outre prohibée, dés lors qu'elle est susceptible d'affecter le fonctionnement ou la
structure de la concurrence, I'exploitation abusive par une entreprise ou un groupe
d'entreprises de I'état de dépendance économique dans lequeluse & son égard une
entreprise cliente ou fournisseur. Ces abus peuvent notamment consistéursetie venteen

ventes liées, en pratiques discriminatoires visées au | de l'atticid26 ou en accords de
gamme»

Le cas typique ddédun refus de v-2Zalinda lswaodelde f on

commerce est | e refus dobéaccorder un acc s " une i

La théorie des facilités essentielles consiste ob | i ger une entreprise do
cfacilit®e se r®v®Il ant indi spensable © dbéautres
cellec i moyennant r®mun®r ati on ad®quate et ce, dar
concurrence et de protection des consommatddrs p ar son c¢!'t® <coercitif,
contraindre un agent ®conomique ~ contracter con
une limitation patente de la liberté contractuelle | 6 entrepri se d®tentrice d

aussi, une limite également de son droit de propriété.

La théorie des infrastructures essentielles a été concue par la jurisprudence américaine, qui a pose le
principe selon lequel une entreprise situation de monopole ou de position dominante, qui détient une
infrastructure non duplicable en raison de son codt ou de la réglementation, a laquelle les entreprises
opérant sur un marché aval (ou amont) doivent nécessairement avoir acces pour cencurrdnd e nt r e p |
d®t entrice de |l 6i nfrastructur e, doi t en per mettr
discriminatoire, d s lors quoa'ucune impossibilite

Ayant a apprécier la validité, au regard du droit de la concurrence, du refus de la compagnie de téléphone
ATT dbdaccorderconmMEXi ame” i ¢ ® 15 ®s e aalircuit agugd dars, l a C
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Pour obliger une entreprise en position dominante adanmec s ~ |l a facilit® esse
guatre conditions doivent étre remplies

1 une entreprise est en situation de monopole ou de position dominante sur le marché de
cette infrastructure essentiejle

T cette infrastr uc techmiguemend dasstdes poaditiond aipohnigldea b | e
T I 6entreprise qui l:a contrtle en refuse | 6a:
I cetacces est possible.

Appliqué ensuite par le juge communautaire, notamment le 6 mars 1974, dans une affaire «
commercial solvents, la Commission eur@enne a utilisé le vocable pour la premiere fois en 1992 a
propos du port irlandais de Holyhead (11 juin 1992 Sealink ¢/ B § I). Dans son rapport pour 1995, la
Commi ssion est al |pBreipejgénéra duGroit eqrapadsn ie prinogpe sed lequet:

«l orsqudune entreprise dominante poss de ou
essentielle pour permettre °~ ses concurrents
a cette installation et elle doit le leur accorder sme base non discriminatoise

En France, le Conseil de la concurrence a fait un usage raisonné de la théorie des infrastructures
essentielles, pour la premiere fois en 1990, de maniére imptéitesion 96D-22 du 26 juin 1990, puis
dans une décish 96-D-51 du 3 septembre 1996 éli-inter assistance» ou il retient explicitement la
gualification déinfrastructures essentielles.

L 6 a 92A908 du 22 mai 20024u Conseil de la concurrence parait a cet égard trés pédagogique

pui squodoil ®@olnheer aoredi tclamd de qualification dodun
Ont ai nsi ®t ® gqualifi®es dbébinfrastructures ou
r®seau de tuyaux permettant | 6acheménopmsdétisionet | e

90-D-22 du 26 juin 1990, un héliport écision96-D-51 du 3 septembre 1996)e tunnel sous la Manche

(13 décembre 1994 Eurotunnel) et le gazoduc Interconnectosnsnus entre le RoyaurAdni et la

Belgique. Sont également susceptblde répondre a cette qualification, des services, par exemple la
fourniture de matiéres premieres a un client (arrét CJCE du 6 mars X@rimercial solvents) ou la
fourniture déun temps dbdbantenne (arr°t CJCE T®I ®n

Par ailleurs, B dehors de le théorie des infrastructures essentielles, le Conseil de la concurrence a,
dans dbéautres affaires, condamn® des pratiques d
dominante. A ce sujet, o0 nion®4Du26 duc30 juire2004)dana laduedlé le e R e
Conseil de la concurrence a condamné I'Etablissement Francais de Sang (EFS) pour abus de position
dominante, car 'EF&vait refusé de livrer Reims bio. Le Conseil avait notamment précisé que

« 63. Le fait, pur une entreprise en position dominante sur un marché de matiéres premieres,
de refuser, pour des raisons non objectives ou discriminatoires, de vendre ses produits a un
opérateur situé sur un marché aval, ayant pour objet ou pour effet de fausserde jau

un arrét MCI Communications Corps c/ATT (1983), que du fait de cet abus, MCI ne pouvait offrir des
services a longue distance concurrents. La Cour a, a cette occasion, défirsttescqnditions régissant
| 6application de |l a th®orie des infrastructures es
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concurrence, constitue un abus de-2pwcdetde on d
commerce (ancien article 8 de | 6ordonnance du
Rome.

6 4. En vertu doéune | urde SupticeuddseQoroneunaatés rewdpeennese , I
(CJCE) consid re "que |l e d®tenteur ddbune po

premiéres qui, dans le but de les réserver a sa propre production de dérivés, en refuse la
fourniture a un client, lyméme produce ur des d®r i v®s au risque d
de |l a part de ce client, exploite sa positio
[nouvel article 82 CE]" (CJCE, 6 mars 197483t 7/73)»

De méme, le Conseil de la concurrenceaetlc our d' appel de Paris estir
grave le fait, pour une entreprise en position dominante sur un marché de matiéres premieres, de tenter de
faire obstacle © |1 6i mplantation sur uehicim@aitmnihh® av a

au point une innovation importante" (Décision du Conseil de la concurrenceDifZRet arrét de la cour
doappel de Paris du 14 janvier 1993).

En revanche, dans l'affaire récentes des oxymetres (décisibr207du 19 juin 2007), le Coas
avait rejeté la saisine, considérant que la dénonciation du contrat liant I.P. et Masimo pour la vente de ses
capteurs est la conséquence de la réorganisation de son service de distribution, qu'elle assume désormais
elleeméme. Les refus de livraison dapteurs a |.P. a des tarifs de gros découlent de cette réorganisation et
ne revétent donc pas un caractére anticoncurrentiel.

Par ailleurs, le Conseil de la concurrence a rappelé, dans un® ®4A-14 du 23 juillet 2004, que la
| i bert ® ddesongésean de aistribation par un fournisseur constitue un principe de base, sous
r®serve que | es modes de distribution mis en 1T u
fonctionnement du marché (voir aussi déci€ibfD-46).

Enfin, danscertaines affaires verticales, qu'elles soient traitées sous l'angle des ententes ou des abus
de position dominantes, le conseil de la concurrence a été amené a se prononcer sur des refus de ventes (ou
des menaces de refus de vente).

Ainsi, dans l'affaie Royal Canin (décision €B-32 du 22 juin 2005), Royal Canin a été condamné
pour abus de position dominante pour des "pratiques de restriction de clientéles".

Conclusion

Si le refus de vente entre professionnel est devenu licite depuis la loi Galla@€6jecktte liberté

ndbest pas absolue et |l es textes | ®gislatifs et r¢
type de comportement, gue | 6op®rateur soit en po
j uri spr ue étnre anebongedad dansrla recherche, la qualification et la sanction de telles pratiques.
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GERMANY

1 Statutory basis

In Germany, antcompetitive refusals to deal are prohibited by Article 82 EC as well as Sections 19,
20 and 21 of the Act against Resnts of Competition (ARC).

Section 19 (1) ARC constitutes a general prohibition of abuse of market power by dominant
companies as a blanket clause and is similar to Art. 82 sentence 1 EC. Similar to Article 82 sentence 2 EC,
Section 19 (4) ARC sets oudbur nonexhaustive examples of forbidden abusive behaviour. These
examples include impairing the ability to compete, demanding unfavourable or discriminating business
terms and the refusal to provide network or infrastructure facility access. Even ttheughamples in
Section 19 (4) ARC are not conclusive, in practice they cover almost all abuse cases. Section 20 (1) ARC
adds that unfair hindrance and discrimination by dominant firms are prohibited.

Sections 20 and 21 of the ARC also apply to refusaldeal by nordominant firms under certain
circumstances. According to Article 3 (2) sentence 2 of Regulation 1/2003, the member states are not
precluded from adopting or applying on their territory stricter national laws which prohibit or punish
unilatea | conduct by companies. Section 20 ARC provid
mar ket power o in relation to other undertakings
undertaking without anoombmecketveppwset of mapt benpr ¢
vertical context. Section 21 (1) ARC contains a special provision against requests to refuse to supply (so

called boycotts) which applies irrespectiwk of P2
undertakings shall not request another undertaking or other associations of undertakings to refuse to sell or
purchase, with the intention of wunfairly harming

The elements that have to be established in order to find a refasslltanticompetitive include:
T Domi nance, or at | east Asuperior mar ket pov
9 Hindrance/foreclosure;
1 Absence of an objective justification.
2 Hindrance/foreclosure and defining refusal to deal

A hindrance according to seati 20 (1) ARC is a market behaviour which has objectively negative
effects on the hindered firm. However, such a behaviour is not abusive solely because of negative effects
on a firm. Rather it has to be determined whether the behaviour constitutesveljepistified
competition on the merits or not (Federal Court of Justie€J, 22.9.1981, OriginalW-Ersatzteile II).
Similarly, under Article 82 an abuse is defined as a behaviour which, through recourse to methods different
from those which conditionormal competition, has the effect of hindering the maintenance of the degree
of competition still existing in the market or the growth of that competition (European Court of Justice
ECJ, 13.2.1979, Hoffmaba Roche).

In assessing refusals to deal, thefdi ni t i on of a firefusal t o deal

perspective. Instead, the element to be established is whether the behaviour is likely to have (or have had) a
hindrance/foreclosure effect. In refusal to deal cases, this assessmentalbytgpiaightforward. From a
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more analytical (notegalistic) perspective it should be noted that a refusal to deal in practice can take

many different forms: Apart from simply declaring its refusal to deal the supplier may for example use

delaying tactis, request excessive prices for the input or impose other unreasonable trading conditions.
Al so a margin squeeze is properly conceived as
concept of hindrance/foreclosure includes the unjustified rdifitéal treatment (soalled discrimination)

as treating customers differently without objective justification typically results in hindering the customer

that obtained unfavourable terms.

Conceptually similar to a refusal to deal is the refusal by aertakdng to allow another company

access to its own networks or ot her infrastructul
of infrastructure accessO can ¢t hus be viewed as
labelled asiii np ut foreclosureo. In 1998, the refusal (o

example in the ARC. According to Section 19 (4) no. 4 ARC, an abuse exists in particular if a dominant
undertaking refuses to allow access to its own networkshar infrastructure facilities against adequate
remuneration, provided that without such concurrent use the other undertaking is unable to operate as a
competitor of the dominant undertaking on the upstream or downstream market (unless such concurrent
use s impossible or cannot reasonably be expected).

3. Obijective justification
3.1 Defence and weighing of interests

Under Article 82 EC the objective justification takes more the character of a defence for which the
dominant company carries the burderpadof (see the case law referenced in the DG Competition Article
82 EC discussion paper).

According to the case law on Section 19 and 20 ARC the element of objective justification requires a
comprehensive weighing up of interests and is the central elémtre assessment of abusive practices.
The weighing up of interests allows and calls for a broad consideration of all relevant facts of the
individual case. In weighing up the different interests concerned, the purpose of the ARC, which is to
ensure thiacompetition between undertakings is, as much as possible, free of limitations, has to be taken
into consideration at all times. This means primarily that markets are kept open and artificial barriers to
entry are not raised. All the interests of the ipartoncerned and directly involved must be considered. In
refusal to deal cases, the following aspects typically play an important role in the weighing up of interests:

1 degree of market power of the supplier,
1 degree of (likely) hindrance/foreclose effec
1 whether there has previously been a supply relationship, and
1 all other aspects of the individual case.
3.2 The sellerés right of autonomy vs. speci al re

In principle, dominant undertakings are also free to determ@iegales strategy and thus to decide
with whom to deal. This is especially true for dealing with competitors. The Federal Court of Justice held
that in principle there is no duty for dominant companies to promote competition (FCJ, 12.11.1991,
Aktionsbeitiége). In addition, the dominant company may in principle design its distribution system in the
way it believes to be efficient, i.e. refuse to sell to retailers according to quantitative and qualitative
criteria. At the same time, the dominant company énapecial responsibility not to allow its conduct to
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impair genuine undistorted competition (ECJ, 9.11.1984, Michelin). In German case law these seemingly
polar opposites are reconciled by the comprehensive weighing of interests which takes all rgbeectt as
of the case into account.

3.3 Relevance of the degree of market power and hindrance effect

The degree of market power and the degree of the hindrance/foreclosure effect play an important role
in the weighing of interests.

The greater the market wer of the supplier, the more restricted is its freedom to refuse to deal. A
monopolist may only under quite limited circumstances refuse to deal whereas a supplier that has only
fisuperior market powero enjoys a rather broad mar

Similarly, there is a sliding scale with respect to the (likely) hindrance effect. A refusal to deal is
unlikely to be objectively justified if the refusal results in a significant barrier to entry (FCJ, 12.3.1991,
Krankentransportunternehmen 1l). In pursuingriteiests, the powerful firm has to choose the means with
the lowest possible hindrance effect that is capable of achieving the objectives of the firm (FCJ, 22.9.1981,
OriginalVW-Ersatzteile I1).

3.4 Termination of existing supply relationship vs. refung to start a supply relationship

In the case law, it also makes an important difference whether the refusal to deal amounts to the
termination of a previously existing supply relationship or rather to not starting a supply relationship. The
termination ® an existing supply relationship is less likely to be objectively justified than the refusal to
start supplying.

A previously existing supply relationship shows that the supplier previously considered it efficient to
engage in such a supply relationshipwever, also the termination of an existing supply relationship may
be objectively justified. Such circumstances include in particular a situation where the supplier sergani
its distribution system according to objective qualitative and/or quawtitatiteria (selective distribution),
and the retailer does not meet (any more) these criteria (FCJ, 30.6.1981, Adidas). Such selection criteria
have to satisfy the competition law principles applicable to selective distribution, and reasonable periods of
notice must be met. The termination of an existing supply relationship is also objectively justified if the
customer faces illiquidity. The supplier cannot invoke this justification if the customer provides sufficient
securities (e.g. payment in advance).

3.5 Some examples of objectives justifications
A refusal to deal was found to be objectively justified:

9 if the supplier ceases supply of an input because its customer/competitor has unlawfully
copied the design of the supplier (FCJ, 25.10.1988, thedtangsteine);

9 if a car manufacturer grants its leasing firms preferential conditions which it does not offer
other leasing firms (FCJ, 12.11.1991, Aktionsbeitrage).

A refusal to deal was not found to be objectively justified:
1 if a phone directory refses to deal with an advertisement agency because that agency

seeks to reduce advertisement prices to-arsiomers by rarranging previous
advertisement contracts (FCJ, 13.7.2004, Sparberaterin);
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9 if a health insurance refuses to deal with a privateigeswf patient transports because it
wants to keep the market exclusively for public providers of patient transports (FCJ,
12.3.1991, Krankentransportunternehmen l1);

1 if a (monopolist) supplier ceases supply because it wants to expand into the downstrea
market (ECJ, 6.3.1974, Commercial Solvents).

Further examples which are explained in more detail are provided below.
4 Bundeskartellamt enforcement practice: Some selected cases

In Germany, refusal to deal cases are primarily enforced through piitiga¢idn so that there is a
quite ample case law. Over the past years, the Bundeskartellamt investigated refusal to deal cases primarily
in liberalised sectors.

4.1 Deutsche Post refusal to provide mail services to competitors

In February 2005, the uhdeskartellamt prohibited Deutsche Post AG from hindering or
discriminating against a certain group of providers of postal servicesasb | ed A mai | consol i
carry out i mai | ' The mgl preparationoserviceseconearnedeidel.indparticular the
collection and presorting of letters and the feeding of mail items weighing under 100 grammes into
Deut sche Post AGOs sorting centres. Deut sche Pos
regular postage for these servicasyoto its own major customers but not to the mail consolidators
concerned. Small and meditsized senders generally do not reach the minimum volumes of letters
required by Deutsche Post AG to qualify for the higher levels of the discount echelon. Thieyscanly
reduce their postage costs through the activities of the consolidators which allow senders to achieve higher
discounts through pooling the mail volumes of various senders.

In its examination of the case the Bundeskartellamt came to the concthsibthe practice of
Deutsche Post AG violated German and European competition law. As a dominant company it may not
treat providers of mail services feeding in letters from only one large customer and mail consolidators
feeding in letters from variousustomers differently without justification. Furthermore Deutsche Post AG
may not hinder consolidators by refusing them access to the partial services of letter conveyance and
delivery (without collection, prsorting and feedingn) without any objectiveystification. According to
t he Bundeskartellamtés decision Deutschprofprest AG
sorted bulk mailings into its mail sorting centres even where competitors collect and sort letters from
different senderstouli mat el y hand these over to Deutsche Pos

The Bundeskartellamt rejected the claim of Deutsche Post AG in which it invoked its limited
exclusive licence under the German Postal Act to justify its behaviour. According to amlésisied by
the European Commission in proceedings against the Federal Republic of Germany, the German Postal Act
violates European provisions to open up the postal sector insofar as it reserves mail preparation services for
letters under 100 grammes exgively for Deutsche Post AG. A behaviour cannot be justified by invoking
a national provision which is in violation of European law.

In an interim ruling, the Dusseldorf Higher Regional Court confirmed the Bundeskartellamt decision
in April 2005. The Geman Federal Network Agency has in the meantime issued some additional decisions
regulating access to partial services of Deutsche Post. The proceedings are currently on hold awaiting a

! The full text of the decision is available at:

http://www.bundskartellamt.de/wDeutsch/download/pdf/Kartell/Kartell05/B®03. pdf

142


http://www.bundeskartellamt.de/wDeutsch/download/pdf/Kartell/Kartell05/B9-55-03.pdf

DAF/COMP(2007)46

preliminary ruling by the ECJ according to Article 234 EC which ipeeted by the end of 2007.
[Anmerkung: Die mindliche Verhandlung ist am 13.9.

4.2 Mainovai Refusal of electricity network interconnection

In October 2003, the Bundeskartellamt prohibited the energy supplier Mainova AG from denying
GETEC net GmbH and Engieversorgung Offenbach AG (EVO) connection to its mediahage
network?

Mainova AG supplies the city of Frankfurt with electricity. Its shareholders include the city of
Frankfurt/Main and the E.ON group. GETEC net and EVO depend on this netwosctionrin order to
be able to operate site network facilities on premises used for housing or business purposes and to supply
end customers located there with electricity generated by the companies themselves or by third suppliers.
The establishment angberation of site networks represented a newly emerging market in which Mainova
AG attempted to eliminate competition from the outset.

According to the Bundeskartell amt 6s deci si on,
access to Madiumueoltage natigodks(Sectien 19 (4) no. 4 of the ARC). In several other
German cities distributing site networks are not operated by the local distribution network operator but by
third companies. However, Mainova AG refused the necessary connectismtediurvoltage network
for several projects in Frankfurt and announced that it would continue to do so with regard to future
projects.

According to the Bundeskartellamt the grounds given by Mainova AG to justify this conduct were not
valid. Energy law povisions such as the general obligation to connect and supply under Section 10 of the
Energy Industry Act provided no legal basis for Mainova AG to claim each new site for itself either.
Supply security was not t hr ebythecompdtingisiernetwork faciliyl | e g €
operators constitute an objective justification as claimed by Mainova.

In 2004 the Dusseldorf Higher Regional Court and in 2005 the Federal Court of Justice confirmed the
Bundeskartellamt decision.

4.3 Scandlines refusal of access to Puttgarden ferry terminal

In December 1999, the Bundeskartellamt prohibited Scandlines Deutschland GmbH from refusing
competing ferry companies access to the Puttgarden terminal on payment of an adefuate fee.

The proceedings were $&d on complaints by two competitors who wanted to start a ferry service on
the PuttgardeiRédby (Denmark) route, but whose application for the shared use of the Puttgarden ferry
terminal had been refused by Scandlines, the terminal owner. One of thegssitmmwas easlne A/S,

Rodby, owned by the Norwegian company Eidsiva Rederi and the other was a consortium owned by the
Swedish company Stena Rederi AB, the Danish company Difko A/S and the Danish ship owner Ole
Lauritzen. Back in 1993, the Europeannamission refused the Danish government permission to prevent
Stena Rederi from setting up a ferry service in Rédby. On the basis of the complaints, the
Bundeskartellamt investigated whether Scandlines was infringing Article 82 EC and Section 19 (4) no. 4
ARC in preventing terminal access.

2 The full text of the decision is available at:

http://www.bundeskartellamt.de/wDesgh/download/pdf/Kartell/Kartell03/B11 12 03.pdf

The full text of the decision is available at:
http://www.bundeskartellamt.de/wDeutsch/dowrdfmdf/Kartell/Kartell03/B9_199 97 16 98.pdf
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According to the Bundeskartellamt's decision, Scandlines dominated the market, both as regards its
terminal facilities on the Puttgard€&tdby route and the downstream market for ferry services between
Puttgarden and Rég. The existing fringe competition from alternative ferry routes and the bridge across
the Great Belt was not strong enough to prevent this market dominance on the PuRgaltalemoute.

Legal and physical obstacles stood in the way of the construdteonew terminal in Puttgarden, whereas

the shared use of existing terminal facilities by an additional ferry operator was possible following
appropriate construction and organisational modifications. In the necessary process of weighing
Scandlines' intes in having the unlimited use of its own terminal against the applicants' interest in
starting up competing ferry operations, the decisive factor was the public interest in opening up the market
to competition.

In August 2000 the Dusseldorf Higher RegibCourt overturned the Bundeskartellamt decision. In
September 2002 the Federal Court of Justice rejected the arguments of the Dusseldorf Higher Regional
Court by which it overturned the Bundeskartellamt decision. However, the Diisseldorf Higher Regional
Court did not issue a new decision because in early 2003 the proceedings ended as both undertakings
requesting access did not exist anymore. Later in 2003 Eidsiva Reederi SA, the former owner of easyline,
which went bankrupt, resurrected its complaint befine European Commission. In 2006 the European
Commission referred the case to the Bundeskartellamt. The Bundeskartellamt started a new proceeding
tying up to the 199@lecision and recently commissioned a nautical expertise about the potential of the
Putgarden port basin to set up a further ferry service.
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HUNGARY

The Hungarian Competition Act contains a general prohibition on abuse of dominance combined with
prohibition of particular abusemh this latter category among others, refusal without justification, to create
or maintain business relations appropriate for the type of transaction are specifically mentioned. Though in
the last ten years the GVH (the competition authority of Hundaag) a number of cases concerning
refusal to deal scenarios, constituting mainly negligeable if any problems, the related procedures almost
always ended in the termination of proceedings. Therefore the GVH rarely engaged into in depth
consideration of the ast important issues of the theory of refusal to deal. Still some lessons can be drawn
on the basic approaches of the Hungarian jurisdiction.

1. Defining refusal

In the cases investigated by the authority mainly clearcut refusals were analysed. The GVH
established in general that an act qualifies as refusal to supply if the dominant firm refuses to enter into an
agreement, ceases existing business relations or makes the maintenance of such relations conditional upon
the acceptance of unrealistic condiBorin a case assessing the exclusionary strategy of the incumbent
railway operator and infractructure owner MAV, the GVH established that the fact that MAV provided its
consent to requests for access to infrastructure in great delay did qualify asta deffisal to supply. The
GVH took into consideration that due to this delay, existing freight contracts of the competing railway
company were cancelled and damages were claimed by the contractors. Temporary refusal to deal can also
gualify as an abuse dbminance.

2. Refusing to deal with customers versus competitors

Vertical refusals are generally considered less problematic in scenarios when the dominant supplier
itself engages into the distribution of its products. In such cases unless consumeatdreidentified
abuse would not be established if competitor buyers get smaller quantities than required or become not
supplied at all. However in a case the GVH made a distinction between possible objective justifications
applicable in horizontal and sécal scenarios in the telecommunications market. Though in principle the
GVH accepted an argument of the incumbent party according to which its own investment and telecom
network enabling it to provide service, and transmit it through the border dogaalify as a strategical
barrier to entry for all competitors, and therefore it cannot be obliged to share the use of the infrastructure
with its competitors. However as the case related to the refusal of access for (potential) buyers and not for
competibrs, the reasoning was not relevant and sufficient to serve as an objective defence for vertical
relationships.

3. Distinguishing harmful RTDs from efficient ones

In lack of objective justifications a refusal to supply qualifies as an abuse of dominagceé o
besides the harm caused to a specific market participant, the action has an appreciable negative effect on
market competition and on its effectiveness. In a case where a newspaper whblésaleronopolist
supplier of other wholesaletsterminatel the contract relating to the supply of such wholesalers, the GVH
established that this step had no actual impact on consumers, having regard to the fact that newspaper
prices were determined by the publishers. It established that the competition ystimuit not intervene
into developments of the market where such an intervention would not increase efficiency of competition
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serving consumersod6 interest. The foreclosure of &
exit of that companyeffective competition is to be considered distorted. However this is not the case
where consumers do not experience any direct or indirect negative consequences. The role of competition
law is not to protect the existence of market participants but sarerthe maintenance of effective
competition.

4, Sell ersd right of autonomy versus speci al res

The GVH did establish the special responsibility of dominant undertakings, meanwhile not fully
excluding the dobauionomynih 1998iit broughd twe suap Hecisions. In the first case it
was considered that the organiser of an exhibition of wedding services, even if it were dominant was not
obliged to contract with all the service providers willing to be presertt@axhibition. It is not an abuse if
the seller chooses among different partners willing to enter into agreement in order to ensure the required
level of professional quality and the balance among the number of providers of different groups of
products. Inthe other case a paper manufacturer undertook to use excess energy supplied by its power
plant for the heating of nearby settlements. Later it intended to engage into more widespread activity and
signalled to the inhabitants that no excess energy woudgtdilable in the future and therefore they should
seek alternative solutions for heating. The GVH
activity is the manufacturing of paper, and should it intend to intensify its activity, it is liegitsnate
interest to use the previously surplus energy for its own purposes.

In 2000 however, the GVH applied a stricter approach and obliged Phillips to engage into the supply
of the spare parts of its household electronics products and to providephes to companies dealing
with repairement but not belonging to its own service network. It was argued that it is in the interest of
consumers to be able to make their appliances repaired cheaper by independent service providers. It was
also establisthek that though dominant firms can not be obliged to engage into non profitable activity,
should the provision of access to spare parts be profitable, than it is obliged to engage into such
distribution, irrespective of whether it would prefer to continuéedint, more profitable activities. The
arguments of Phillips concerning the relationship between brand image and the designated service network
were also rejected. It should be noted that this highly interventionalist approach did not take into
considerion the existence of opportunity costs. The establishment of profitability was therefore not
sufficiently well based and this whole approach has not become a standard in the jurisdiction of the GVH.
Moreover in the very same year the GVH stated that emmnibent telecommunications firm can only be
obliged to vertically supply if it is technically capable, and has no appropriate business interests to refuse.
This decision seems to overrule the previous one as it may be an appropriate business intergsaneot t
resources on an activity that is not the most profitable among the alternative possibilities.

The dominant undertakingébés right of autonomy w;:
competition supervision is to protect competitiomormally constituting a pressure for efficiency and
maximising welfareg and can not be considered as means to ensure the existence of certain undertakings
on the market. In a manufactwdistributor relationship there is no such as competition law praokeiget
to create or maintain preferential, exclusive partnership with the manufacturer. This is even so in the case
of a pure monopoly. Competition law provides a wide discretion for the manufacturer to determine the
framework of its distribution policy.

5. Same conduct different analysis
As mentioned above, constructive refusals could fall under the title of refusal to supply and be
assessed under the approach laid down by the GVH concerning these types of abuses. On the other hand

the GVH does not alays seek to establish that a given form of abuse was actually constituted. In a case
the complainant was an undertaking that intended to take over public lighting services in a municipality but
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faced exclusionary practices on behalf of the incumbentrieiégtsupplier that previously provided this
service too. The GVH established that the incumbent abused its dominant position when it caused undue
delays and costs for the new entrant while exercising the rights provided to it as the designated,electricit
supplier. Though in a later case mentioned above, the similar behaviour of the incumbent railway company
was identified as a constructive, de facto refusal to supply, this approach did not appear in this case. It can
therefore be said that the GVH doest pay to much attention to the qualification of the allegedly abusive
behaviours but instead follows a more pragmatic approach identifying the nature and effects of the
behaviours and turns to the test of refusal to supply where it has an additionahvhkeie@ssessment of

the case.

6. Influence of the essential facilities doctrine

Refusal to supply is enumerated as a type of abuse of dominance in the Competition Act and the
jurisdiction does not make a distinction between the nature of marketsdwucs affected by dominant
positions on the basis of the type of abusive behaviour. Therefore in refusal to supply cases the GVH has
not elaborated an essential facility doctrine but used the normal dominance test, requiring the capability for
independenbehaviour. Nevertheless it is true that infringements were established almost exclusively in
scenarios where the refused product did qualify indispensable or essential to competitors e.g. access of
Internet providers to the network, access to railwasifucture.

No cases have arisen in which the limits of the obligation to provide access would have been at issue.
However the GVH does not consider that such an obligation, once established should be considered
unlimited and that all applicants should treated the on same way. This is implicit in the present
jurisdiction according to which it is not the right to be present on the market, but the effectiveness of
competition that should be taken into account in the assessment of refusal to supplyheafsed.that the
GVH established that a competitor has the right to enter or remain in business relations with a dominant
firm does not in itself sufficient to upheld similar future claims by other, potential or actual competitors.

7. History of dealing

The rather pragmatic approach of the GVH made no distinction between the two situations and
implicitly qualifies it irrelevant whether there was a history of dealing between the parties or not and
concentrates on the effects on competition. As the rightotdinue a certain business activity is not
endorsed by the GVH, in both situations it is assessed whether the refusal is justified and whether it has
negative effects on market competition.

8. Reasonable Justifications

The jurisdiction of the GVH endses the possibility to justify a refusal to supply. The existence of
legitimate business interest was generally accepted as a justification both in the case of horizontal and
vertical refusals. The business interest could be the right to continue a mfitabfa activity instead of
engaging into supply, to refuse dealing with a firm with bad business reputation or poor performance in the
past or the refusal to share the use of oneds inv
suppl if it requires additional investment the recovering of which is uncertain. Similarly a dominant firm
is allowed to switch supplier or buyer should a more effective business partner appear.
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IRELAND

1. Introduction

This is the written submission from the Competition Authority, Ireland to the OECD Competition
Commi ttee Roundtable on Refusals to Deal (ARTDO) .
Chairman of the Competition Comnaitt, the focus in this submission is on unilateral RTDs.

Section 2 gives an outline of thehssue Gfaafupadsttda t i on
supply/deal. Two important relevant court cases, one brought by an undertaking under the statutdry right
private action and one brought by the Competition Authority, are presented in section 3.

2. The approach of the Irish Competition Authority to RTD complaints

In Ireland a finding of an abuse of dominance can only be made by the Courts. The Competition
Authority has the same rights as private individuals to bring cases before the Court on civil matters. There
is a long history of private action cases in the Irish Churfhe Competition Authority uses a consumer
harm standard to decide whether it hasle as the public enforcer of competition law.

Approximatelyone in ten of all complaintseceived bythe Competition Authorityeach yearfall
under theneadingo frefusalstosupplyd e al 6 . nlya sn&alpeoportionaof these complaints merit
investigaton because the Competition Authortgkes the view that, in general, firms should be able to
contract with parties of their choice. The Competition Authority is only concerned with whether or not the
RTD has an effect on competition, and ultimatedn consumer welfare. Therefore, the Competition
Authority does not take action in relation to, for example, disputes between a seller and a buyer that do not
ultimately harm consumers. In this manner, the Competition Authority strikes a balance libevwdews
that sellers have a right of autonomy and restrictions on the behaviour on a dominant firm. The
Competition Authority, will not as a matter of policy, attack refusals that do not clearly harm consumers.
However, this leaves the way open fowpte enforcement in other cases.

The approach of the Competition Authority to abuses of dominance is strongly supported by case law
in the Irish Courts. In the judgment of therecemt i sh League of Coasedustice Uni o1
Fennellyoftheni sh Supreme Court stated that Athe entire
welfare. Competitive markets must serve the consumer. That is their sole purpose. Competition law, as is
often said, is about protecting competition, not competimrsn if it is competitors that most frequently
invoke it. o A summary of the I LCU case is given

The Competition Authority considers ficonstruct .
Airefusal o. The Compet i teéwhere thautérinsoareickearly unreasdnable &and e a t
unacceptable to an efficient firm in the same manner as a blank refusal. However, such cases are rare as it
is more likely that a blank refusal is issued in these cases. However, there are a classtatdaiestd
the middle which could also arguably be about a failure to agree terms. Such cases are harder to prove and

In A&N Pharmacy v. United Drug Wholesale Limited [1996] 2 ILRM 42, an interlocutory injunction in the
case of a pharmacy that was unable to obtain a drug from any other source.
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often raise questions about when the issue might be more properly taken on as a private action. The
Competition Authority is wary ofaking on the role of a regulator in such circumstances, which can itself
lead to a failure to reach a commercial agreement.

The Competition Authority takes an effettased approach to analysing potential abuses rather that
looking at the form of the abas This links into the self imposed requirement to show consumer harm.
Competition can be eliminated by either a blank refusal or by a demonstrably excessive wholesale price.
However, case law on different means of achieving the same goal may nonhlyedeweloped. Prudence
in litigation dictates that the most stable body of case law is relied upon. This may create the impression
that a different approach might lead to a different outcome but the Competition Authority does not think
this would be thease in an Irish Court where the consumer harm has long been an important tenet in any
abuse of dominance case.

For a RTD to impact on consumer welfare there must be considerable barriers to addressing the retail
market in the face of the refusal. Hoxge, a unilateral RFD need not be linked to an essential facility but
could be related to some other barrier such as IP rights etc. However, having identified an essential
facility it is easier to show that a given RTD has a large impact on consuméneséncircumstances a
RTD can be allowed if there is objective justification. However, in such a case the onus moves to the
dominant undertaking to show that their conduct is justified and proportionate.

The sectors where RTD would be most harmful arenally subject toex anteregulation. These
sectors share with others where RTD can be harmful in that there is a vertical link. In these circumstances,
control of a key input can deliver control of the downstream retail market without regard to tive rela
efficiency of the firms. Horizontal RFDs can arise in industries that can support multiple networks. Here a
refusal to interconnect systems may be used to support a particular network over another. In many sectors
such issues are dealt with by direéegulation (interconnection in the communications sector). In other
areas, computer operating systems etc., there is a danger that a RFD in these circumstances is an attempt to
protect a particular outcome of consumer choices that may be subjeg@pping effect. Such issues are
likely to be the main ones left to afitist authorities to deal with. However, the role of a national
competition authority may be limited in this respect.

A history of dealing limits the set of objective justificatiohstt can be relied upon. For instance, a
claim that it is not feasible to supply would need to be justified on the basis of clear unplanned drastic
changes in circumstances. Nonetheless, a company may have entered into an arrangement with an
undertaking ltat is not a competitor and find that the agreement did not work out as planned. In these
circumstances the history may itself be the reason for the refusal to renew. If, even in these circumstances,
a dominant firm would still have an objective justiiion there is no need to consider the normal issues of
market definition, dominance and abuse.

To provide guidance to those making complaistsas to improvehe quality of the complaints, and
to assist businesses and oth@rsomply with competitiondw, the Competition Authority published a
AGui dance Noteo on the issue of refusals to supp
website at:

www.tcaie/PromotingCompetition/GuidanceNotes/GuidanceNotes.aspx

3. Irish Court Cases
3.1 Meridian T Eircell case

Meridian Communications Ltd., owner of theobile services provider Cellular 3 Ltd., took a case
under the statutory right of private action agaitie Eircom group subsidiary Eircdltd. concerning
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whol esal e access to the mobile telephones market
terminatingits volume discount agreement with Meridiavas abusing its dominant position by refudimg
supply Meridian at the corporate rate.

In 2001the High Courtjudge ruled thatdespite having a 60 percent share of the maBietell dd
not have a dominant position becausger alia, Eircell 6s mar ket share was
only competitor, Esat Digifone, had won around 40 percent of the market in just two years), and the
significance of the high barriers to market entr.y
al so ruled that Ei r c e | dsdntial familityowhichehadnte be wmade kvailabéedo n o t
other market operators.

Therefore it was judged that Eircell wastitled to terminate its agreement with Meridiaa. Eircell
was entitled to refuse to deal with Meridian. The fact that Eircell haidtary of dealing with Meridian
did not appear to impact on the judgment.

The High Court judgement is available at:

http://www.bailii.org/ie/cases/IEHC/2001/195.html

Competition Authoriy 7 ILCU case

In July 2003, the Competition Authority ifirated proceedings against the Irish League of Credit
Uni ons ( Duling @& Bligh Court proceedings 2004 the Competition Authority allegethat
ILCU occupied a dominant position in the mark@ Savings Protection Scherqte8PS »erviceySPS is
a stabilisation scheme established to protect the savings of members of a credit union in the event of
insolvency or other financial default on the part of the credit Qnéomd that ILCU was abusingts
dominant position in the SPS market by tying the provision of SPS to the provision of credit union
representationThe Competition Authority also suggested, but very much as a subsédgument, that
this conduct wa anticompetitive by reason of abive refusal to supply SPS by a dominant firm

The High Courtjudge concluded that ILCU had dominant position both in the market for
representation services and for SRBhough various witnesses had referred to the SPS servitevast al 0,
thetrial judge rejected the argument that the case was to be consideredrambieg essential facilities
because SP®@as not essential in the sense that credit unions could not carry on business ivitheut
accepted theharacterisatiorof the application othe ILCU rules as a tying arrangemertd found in
favour of the Competition Authority.

The High Court judgement is available at:

http://www.bailii.org/ie/cases/IEHC/2004/330.html

The ILCU appealed the High Court decision to the Supreme Court. In May 2@0%upreme Court
concluded that the representatiomd SPS servicesre not in separate product markets and, therefore, no
guestion of abusive tying could aris&fter having dealt wh the issue of the market definition, the
Supreme Court considered that there was no neadalysethe issue of dominant position, its abuse or
any objective justification.

The judgmentlso indicated that thei@annot be amabusive refusal to supplyltlaough it did not go
into further detail on this point given that it was presentedsabsidiay argument.

The Supreme Court upheld the ILCU appeal. The Supreme Court judgment is available at:
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http://www.bailii.org/ie/cases/IESC/2007/S22.html

4, Conclusion

Despite the large number of complaints that the Competition Authority receiveslthatder the
headingo f refusals to supplydeal 6, the only undernlslk Conrgto haee hav e
breached competition law in a case where the issue of a unilateral RTD arose successfully appealed that

judgement.

152


http://www.bailii.org/ie/cases/IESC/2007/S22.html

DAF/COMP(2007)46

JAPAN

1. Introduction

A unilateral refusal to dealna be regul ated as an A0t her Refus
Practiceso prohibited by the Anti monopoly Act (
marketss A uni |l ater al refusal to deal sat isonldtedythelei r eg
AMA, if it substantially restrains competition in markets.

Japanbés views and recent cases on unilateral re
2. Views
21 iOt her Refusal to Deal 6 as an AUnfair Trade P

2.1.1 Provision

Basically speakinga company is free to decide which company it will do business with. Even if a
company, considering such factors as price, quality and service, decides not to deal with a certain company
for its own reasons, there would be fundamentally no problem umeléMA.

However, a unilateral refusal to deal which tends to impede fair competition in markets can be
prohibited by the AMA as an AOther Refusal to De
JFTC. An fAOt her Ref usunjustly tefosindte delaldor restrictinhdhie Quarditg ora s i
substance of a commaodity or service involved in the transaction with a certain entrepreneur, or causing
another entrepreneur to take any act which comes under one of these catagories

AUnj ust lerpréted ias unjusmdss in terms of the AMA, i.e. a tendency to impede fair
competition? Particular cases in which a tendency to impede fair competition can occur will be described
later.

ifiRefusing to deal, or r est r moadityionsgrvice melveq inéhat i t y
transaction with a certain entrepreneuro stipul af
conducted by sellers or buyers. It also covers not only the suspension of existing transactions with
companies \th a history of dealing but also the refusal of a new offer from companies without a history. It
also includes any substantial restriction on the quantity or substance of a commodity or service involved in
the transaction, even if this is not an actualisal.

iCausing another entrepreneur to take any act
an indirect refusal to deal by which a company lets another company refuse to deal with third parties.

! Paragraph l1defPR@dofancesdr@JFTC Notification No. 1°¢
to Deal, o while other forms of refusal to deal ar e
2.

2 For examples, Tokyo High Court, July 17, 1971, and Supremé,Galy 10, 1975.
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Explicit obstruction to other companies ist @onecessary element of an indirect refusal to deal; a fact that
other companies have refused to deal at the request of a tortfeasor is sufficient.

2.1.2  Particular cases in which a tendency to impede fair competition can occur

Even a refusal to deal bysangle company can impede fair competition and be a problem under the
AMA, for example, in cases whetiee company refuses to deal as a means to secure the effectiveness of its
illegal conduct under the AMAnd wherghe company refuses to deal as a meanachieve such unjust
purposes under the AMA as excluding its competitors from a market

According to the fAGuidelines Concerni*whendistri
company engages in such conduct as (i), below, as a means to ensffiectiveness of its illegal practice
under the AMA, such conduct is illegal as an unfair trade practice. Moreover, in cases where an influential
company in a market engages in such conduct as (ii) or (iii), below, as a means to achieve such unjust
purpases under the AMA as excluding its competitors from a market, and if such conduct may make it
difficult for the company, whose transactions have been refused, to carry on normal business activities,
such conduct is illegal as an unfair trade practice:

(1) A manufacturer influential in a market, by causing its distributors not to deal with its
competitors, and prevents the competitors from readily finding alternative trading partners,
and, with a view to ensuring the effectiveness of such conduct, refusgsakowith
distributors who do not yield to this request;

(ii) A material manufacturer with influence in a market, in an attempt to prevent its customers
(finished product manufacturers) from manufacturing certain kinds of materials by
themselves, stops the paly of main materials that have been supplied to the finished
product manufacturers; or

(i) A material manufacturer with influence in a market, in an attempt to exclude competitors of
its customers (finished product manufacturers) who have close relatitnshe material
manufacturer from the finished product market, stops the supply of the materials that have
been supplied to the competitors.

22 APrivat esaMooaoapol i

The AMA prohibits as Private Monopsdiit i on fisuch busi ne seatre@endun, vi t i €
individually or by combination or conspiracy with other entrepreneurs, or in any other maxuiedes or
controlsthe business activities of other entrepreneurs, thereby causing, contrary to the public interest,
substantial restraint ofompetiton n any particul ar field of trade. 0

AExclusiond in this definition is interpreted a
business activities or to enter the mar ketir i Con

3 General Secretariat of the JFTC, 1991.

Whether a company has influence in a market is in the first instance judged by a market share of the firm,
namely whether it has no less than 10% or its position is within the top threemaitket.

° A company fAwhich has close relationsodo with anothe
the other, which is judged on a cdsgecase basis, taking into comprehensive consideration such factors as
stockholding relationship, interlockindirectorates or dispatching of directors, trading and financial
relationships, and common membership etatled corporate groups.
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ng thei

r busin

of competition:

Therefore, antcompetitive conduct consisting of a unilateral refusal to deal and/or others can be
regulated as Private Monopsdiion prohibited by the AMA if it causes a substantial restraint of
competition byexcluding or controlling the busisg activities of other companies.

3. Recent cases

Recent cases in which the JFTC took action against a unilateral refusal to dealcomgiitive
conduct consisting of it as an Unfair Trade Practice (Other Refusal to Deal) or Private Msatiopotie

described below.

31 Unfair Trade Practice

3.11 Case against Matsushita Electric Industrial Co. Ltdrecommendation decision on

July 27,2001)

With respect to
with its distributors, in which Matsushita Electric Industries holds an equity stake, received complaints
from retailers, with which its distributors had business, about the discount sale of Matsushita appliances by
retailers, with which its distributors dicdbhhave ongoing business. Matsushita investigated the distribution
channel, and forced wholesalers and retailers, with which Matsushita Electric Industrial or its distributors
do business,
judged that t

transactions

invol ving

Matsushita
Electric Industrial

.

Mat sushi

Ref usal

to refuse the sal e ngpdscobsalesuThehJFTCa 6 s
hese acts fell under #fAOt her
Distributors - “Shops”,
" Volume Retailers
\( Consumers
v Camera Stores, /
Hardware Stores
Wholesalers /
(Distributing
Agents) \

Construction Companies

(Note) “Shops” were selling only Matsushita products.

6 Tokyo High Court, December 7, 1953.
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3.1.2 Case against Uemura Kaihatsu Co., Ltd. and 16 other parties, and WAKITA Corporation
(recommendation decision on October 31, 2000)

Seventeen construction comjesadopting the Rockman construction methecho were members
of the Subgroup on Construction of the Rockman Association, and Wakita, who was the sales company of
machines exclusively used for the Rockman construction method, cooperated as follole s@yd@nteen
contractors jointly refused to lease or resell the machines taneombers of the Subgroup without due
cause; and (ii) Wakita unjustly refused to sell or lease the machines 4maemhers unless they were
admitted to the Subgrouphe JFTC juded that the act committed by Wakita as shown in (ii) above fell

under AOther Refusal to Deal . i
3.1.3 Case against Sagisaka (recommendation decision on May 16, 2000)

Sagisaka was purchasing bicycle parts from manufacturers and packaging them usirgistiea Sa
specifications, thus creating a wide assortment of bicycle parts and selling them to mass retailers directly or
through wholesalers. Sagisaka ranked first in the sales volume of bicycle parts sold to mass retailers in
Japan.

(i) When it purchaseditycle parts from manufacturers, Sagisaka forced the manufacturers not to sell
bicycle parts to mass retailers, with which Sagisaka deals, directly or indirectly, without going through
Sagisaka. (ii) Sagisaka also forced its wholesalers to refuse toadmlibiycle parts with popular figures
to five competitor companies which would either decrease, or possibly decrease, the business between
Sagisaka and mass retailers, resulting from the discount sale of bicycld parf:TC judged that the act
in(labove fel!]l under AOther Refusal to Deal . 0

< Distribution Channel for General Bicycle Parts >

Wholesalers Wholesalers .
Manufacturers ! — Retailers Consumers

™ (Sagisaka) ™

A 4

< Distribution Channel for Oaks Bicycle Parts >

Oaks Sagisaka
| ™

(Exclusive Agent)

Y

Wholesalers Retailers Consumers

Sagisaka’'s /

5 Competitors

! The Rockman Construction method is a jacking method used for the plate layikgofvdrainage

pipelines, and is especially appropriate for work on soil with a high degree of hardness, such as soil
consisting of small stones, rounded stones, boulders and bedrock.
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3.2 Private Monopolgation
3.21 Case against NIPRO Corporation (hearing decision on June 5, 2006)

NIPRO (i) made a proposal to Naigai Co., Ltd., its buyer of glass pipes used for small medicine bottle
(ampuk) production, which called for a change in commercial conditions for transactions from April 1,
1995 (increase in prices up to official prices, the shortening of the term of promissory notes and the total
abolition of the special price discount). NIPRGa@ii) refused to accept orders from Naigai for glass
pipes manufactured by Nippon Electric Glass Co., Ltd. similar to imported glass pipes after August 1997.
NIPRO (iii) further revised conditions for commercial transactions only with Naigai (demaretngtg
and cash settlement only) on March 23, 1999. The JFTC judged that these acts constituted acts to exclude
the business activities of competitors; NIPRO was the exclusive supplier of glass pipes manufactured by
Nippon Electric Glass in the glass pipepply market of western Japan and already possessed a market
dominant position; it committed acts against the Naigai group (Naigai and Naigai Glass Industry Co., Ltd.)
with the intent of preventing the inflow of imported glass pipes from continuing asedasing and
imposing sanctions on this; NIPRO thereby intended to avoid situations in which both quality and price
competition occurred or could occur, by restricting or suppressing the import of competitive glass pipes
manufactured by its competitors. @3¢ acts substantially restrained competition in the glass pipe supply
market of western Japan and thus constituted Private Mosaipat.

Nippon Electric Glass

(The Only glass pipe manufacturer in Japan)

A market for glass pipes in western Japan

Nippon Electric Glass was providing all glass pipes to NIPRO.

¥
NIPRO
l NIPRO was selling glass pipes. l
Foreign glass pipe
Small medicine bottle Naigai (| manufacturers
manufactures/sellers in i

Naigai Glass Industry

westem Japan Naigai was impaorting glass pipes from

foreign manufacturers, while purchasing
them from NIPRO.

They were manufacturing and selling small medicine bottles.

! !

Pharmaceutical companies
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KOREA

Current institution of Korea

Korea's cometition law, the Monopoly Regulation and Fair Trade Act (MRFTA), stipulates that
undue refusal to deal is a type of unfair trade practices, and clearly states more specifically in sub
provisions that collective refusal to deal and unilateral refusalabod@stitute unfair trade practices. Past
cases show that the latter accounts for most of the cases related to refusal to deal, and naturally, the KFTC's
law enforcement has been focused on addressing unilateral refusal to deal.

Refusal to deal, both #ective and unilateral, can be categorized into three types; refusal to initiate
business, suspension of transaction and restriction on transaction. Here "refusal to initiate business" refers
to the act of unfairly refusing to initiate business with aaserenterpriser and "suspension of transaction"
refers to the act of unduly suspending a longstanding transaction with a certain enterpriser. "Restriction on
transaction" points to the act of significantly restricting the quantity or nature of goodsvimesédn
transaction with a certain enterpriser in a continuous transaction relation.

However, in case a monopolistic enterpriser refuses to deal, the act is treated as abuse of market
dominance not subject to the unfair trade praatitated provisins of the MRFTA. More specifically,
Article 3-2 of the MRFTA ("Prohibition of Abuse of Mark&ominant Positions") is applied to refusal to
deal by a monopolistic enterpriser while Article 23 of the MRFTA ("Prohibition of Unfair Business
Practices") is gpied to refusal to deal by other general enterprisers. In such cases, heavier surcharges or
punishments may be imposed on monopolistic enterprisers than on others.

Overview
1. Definition of refusal to deal

Refusal to deal is an act of unduly refustngdeal with a certain enterpriser that has a potential to
undermine fair trade. Of the two types of refusal to deal, collective and unilateral, this report will only deal
with unilateral refusal to deal. Unilateral refusal to deal refers to the acusfrrgfto initiate business with
a certain enterpriser or suspending transaction or significantly restricting the quantity or nature of goods or
services in a continuous transaction relation.

Unilateral refusal to deal includes refusal to supply, reftesglurchase, refusal to initiate business
and refusal to continue to deal. It also covers the act of proposing transaction terms notably
disadvantageous to the transaction counterpart or the act of substantially restricting the quantity or the
nature of taded goods and services, which constitutes de facto refusal to deal. The followings are
examples of unilateral refusal to act included in the "Guidelines on review of unfair business practices"
enacted by the KFTC.

1) when an enterpriser refuses to deal withany good reason, as a result of which business

activities of enterprisers in the concerned market are disturbed and competition is substantially
reduced
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2) when an enterpriser suspends or restricts, without good reason, transaction with enterprisers who
do business with its competitors, while continuing to trade with others who are in exclusive
dealings with it or with enterprisers closely related to it, leading to reduced competition in the
relevant market.

3) when an enterpriser undermines competitiorthim relevant market by forcing sales agents or
agencies, to whom it supplies raw materials, to refuse to deal with its rival raw material suppliers
in the after market

4) when an enterpriser undermines competition by suspending or forcing to suspend raal mate
supply to a certain enterpriser newly entering the market it is doing business in

5) when an enterpriser tries to exclude competitors of its partner enterprisers, which manufacture
finished goods with raw materials supplied by it, from the finished gooarket by suspending
to supply raw materials to those rival companies

6) when a raw materials manufacturer refuses, without good reason, to supply raw materials to a
finished goods manufacturer that tries to produce and purchase raw materials itsedfr itoor
maintain and strengthen its market position

7) when an enterpriser refuses to deal with certain types of sales businesses, such as discount stores
or online sellers, as a result of which those businesses are put at a disadvantage in competition
compaed to others such as offline sellers

8) when an enterpriser makes it compulsory for its business partners to purchase goods and services
from enterprisers designated by it, otherwise refusing to initiate a deal, thereby affecting
competition in the concerdegoods and services market

2. Refusal to deal with customers versus refusal to deal with competitors

The MRFTA stipulates the counterpart of refusal to deal as "a certain enterpriser." Thus, only refusal
to deal with enterprisers, not customers, ishjiribed under the law. Nevertheless, that does not mean that
only "horizontal refusal to deal" is banned since "vertical refusal to deal" is not allowed, either. In fact,
most of the refusal to deatlated cases where the KFTC imposed remedies conceengzhivrefusal to
deal. Usually, horizontal refusal to deal is about refusing to deal with competitors and vertical refusal to
deal concerns refusing to deal with enterprisers not in direct competition. However, even in horizontal
refusal to deal casede counterpart of refusal to deal (Company B) may not be a rival of the enterpriser
refusing to deal (Company A) but often a competitor of an enterpriser (Company C) that is doing business
with Company A.

One example of horizontal refusal to deal cagddy the KFTC is the KT Corporation's refusal to
deal. When the KT Corporation published residential and business phone directories, it refused to include
the subscribers of its rival, Hanaro Telecom in the listings. The KFTC recognized this actirasefudal
to deal becausk). the KT's local call market share (in terms of the number of subscribass9&2% as of
the end of 2000, 2pperators with little market share needed to provide a phone directory service to enable
their subscribers easilynfd the phone numbers of those subscribed to other operators and check their own
subscribed phone number, which is an important competitioarfacthe local call market and 3).was
pointless for Hanaro to publish a separate directory of only itxshbbss, for its market share stood at a
mere 1.8%.

! KFTC 2001. 3. 31. Resolution 20@B
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