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SUMMARY REPORT

Introduction
The proposal for an expert meeting on the institutional design of regulatory authorities was discussed
by the Working Party on Regulatory Management and Reform at its September 2004 meeting. The United
Kingdom had kindly accepted to host this meeting which was held on 10-11 January 2005 in HM Treasury
Conference Center, in London.
The expert meeting attracted over 74 participants from 23 OECD countries. The European
Commission Brazil, BIAC, the World Bank and EBRD were also represented. The agenda involved 22
speakers with a number of high level experts, including Prof. Victor Norman, former minister for public
administration in Norway, Mr. David Arculus, Chair of the UK Better Regulation Task Force, Mr. Dogan
Cansizlar, Chair of the Turkish Capital Market Authority and Mr. Brendan Tuohy, Secretary General of the
Department of Communications, Marine and Natural Resources in Ireland. Mr. Ioannis Kessides, lead
economist for infrastructure at the World Bank, and Mr. Michal Moore former Commissioner from the
Public Utility Commission in California also participated as speakers. The meeting involved lively
discussions, with participants spontaneously engaging in a significant debate. The private sector
participants were also very active, including representation from BIAC..
Main conclusions and issues with implications for high quality regulation
The meeting focused on the institutional design and governance issues raised when setting up or
modernising sectoral regulators. From a public governance perspective, regulatory authorities are granted
significant regulatory powers, with a certain level of independence in decision making. Independent
regulators are being established in different administrative cultures, under various constitutional
constraints, with different ways of delegating regulatory powers at arms' length from government.
The main concern discussed at the expert meeting was to assess how these institutions, once created,
could be designed to foster high quality regulation. This calls for close attention to the institutional setting,
with a view towards fostering accountability, transparency and trust. Regulatory authorities are not without
risk, as they need to be protected from the risk of capture and also need to receive clear objectives and
missions to fulfil their role within the regulatory framework.
Most of the participants pointed out the fact that "one size fits all" does not apply in this field, due to
the differences across sectors and to the various institutional structures and administrative cultures of the
different countries. This reinforced the need for cross country studies and the mutual learning process
which comparative analysis and the OECD can provide. While the extent of institutional diversity calls for
cautiousness in the analytical approach, the discussions high-lighted the value of learning from different
approaches and models. Countries often face similar issues in this field, but the analysis needs to tackle the
complexity and idiosyncrasies of national regulatory systems and institutions.
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In the longer term, given the range of practices that exist among countries on the topic, the issues of
accountability and regulatory quality emerge as key topics for further reflection. How to organise
independence in practice seems to depend on countries' specific institutional frameworks. A common
understanding of the utility of independence from the perspective of high quality regulation was shared
among many participants, although some countries may not wish to pursue this approach.
The meeting also highlighted the implications of the judiciary, and of designing efficient systems of
appeals. The efficiency and the cost of judicial procedures, especially in appeal, is a recurrent topic.
Independent regulatory authorities have adjudicatory powers and a role in conflict resolution, which is a
crucial element of their operations. Another dimension of accountability is the relationship of independent
regulatory authorities with Parliament and with the public as a whole. One of the implications of
independence is that regulatory authorities have to be accountable in a political sense, through a continuing
dialogue with Parliament and with the public opinion.
Multi-level issues also emerged as an important policy topic, which includes the relationships
between state regulators and federal bodies in the United States, or between national authorities in Europe
and the European level. The meeting acknowledged the benefits of creating networks which could be
supportive of national authorities, and of instituting a policy dialogue with relevant international
institutions.
The issue of "risk" was raised repeatedly, as independent regulatory authorities have to manage
systemic and network risks. The quality of key services such as water or the availability of timely and
reliable electricity and telecommunication services is assumed to be a "natural" hypothesis of modern
economies. However, this might require specific regulatory approaches, such as building reserve capacity,
and organising processes for managing the level of risk that policy makers are willing to accept. The need
for transparency and for consistency in the procedural treatment of risk was highlighted by several
participants.
Finally, the enforcement and supervisory roles of regulatory authorities need to be scrutinised in terms
of the regulatory burden that can be generated. Lack of coordination across agencies, lack of matching
between supervision efforts and the distribution of facilities and premises, can lead to over and underregulation, undermining the quality and the efficiency of the regulatory system. Mr. Hampton shared with
participants the results of an important Review in the context of the United Kingdom, with direct
implications for the strengthening of a number of agencies. Several European countries also mentioned the
impact of the European frameworks in terms of modernising their regulatory authorities.
Detailed Summary of Discussions
Mr. Mark Courtney, Cabinet Office (United Kingdom) opened the seminar on behalf of Mr. David
Miliband, Minister of the Cabinet Office, underlining the importance of the question of how to make
regulators efficient and flexible while still being accountable, in a world that has to adapt to changing
markets and new technological developments. He mentioned the European dimension of the design of
regulatory systems, since the simplification of EU legislation represents a priority for the European Union,
which the United Kingdom intends to take forward during its forthcoming European Presidency. As host,
he pointed at the value of such exchanges between experts and government officials of different countries
in laying the basis for future action.
Mr. Josef Konvitz (OECD Secretariat) discussed the process of mutual learning in a field where
significant institutional diversity prevails as countries are at different stages of institutional change. He
emphasized the value of a policy dialogue, and welcomed the increasingly shared understanding of
regulatory policy strategic objectives.
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Session 1. Why regulate markets and how?
This session addressed the privatisation and liberalisation of markets and the need of new regulatory
frameworks. What role remains for public intervention after liberalisation? Should intervention be only
limited to cases of market failures? How can broader social or universal service objectives be assured
without compromising efficiency and choice? In a deregulated context, how and who will decide is a key
public policy issue. When can the regulator be challenged or reviewed? How can efficiency, transparency
and accountability be promoted? OECD Countries have established different modes of governance for their
regulatory authorities, with varying institutional status, powers and provisions ensuring independence and
accountability.
Prof. Nicolaïdes, European Institute for Public Administration (Netherlands) presented recent
research of the liberalisation of economic sectors in the European Union. He addressed the issue of what is
left as a role of the state, and what could be the scope for sectoral regulation. Liberalisation only partly
removes the need for regulation, as certain non economic objectives are not supported by the market. This
can be the case with merit goods, or when the public interest needs to be protected. Liberalisation does not
remove major problems such as market dominance, and additional problems can arise, such as the
transmission of systemic risk. However, public intervention may not necessarily be carried out by
governments directly, as public intervention was also bound to failure. Prof. Nicolaïdes discussed the
general trend to establish independent regulatory authorities in order to ensure long-term commitment,
impartiality and enforcement. Establishing independent regulatory authorities complies with EU
requirements, which require that regulatory functions be separated from industry interests. Nevertheless
specific mechanisms are needed to foster the credibility of regulators in relation to governments and
investors. Prof. Nicolaïdes indicated that a “performance” deficit still exists at the level of the EU and that
compliance with multilateral rules remains often a problem. Prof. Nicolaïdes concluded with a focus on
how to achieve high-quality regulation and convergence at different degrees of cross-border cooperation.
He warned that convergence towards “average” is not always desirable, as some times “corner” values may
be superior.
Discussion
Mr. Hocepied (European Commission) questioned the issue of the relative size of markets in member
states. The incentives to invest are much higher in the large markets of the bigger countries than in the
smaller markets. As a result, regulatory authorities in smaller markets were at greater risk of failure since
they were under greater scrutiny and uncertainty. There was therefore a need for other indicators of
"success" of regulatory interventions, apart from price and investment but these indicators are currently
not available.
Dr. Moore (University of Calgary) asked what was the role of expertise and qualifications of key
officials in national regulatory authorities. Could this make a difference in a context of purely political
appointments? Prof. Nicolaïdes's response was that there was no evidence of formal requirements in the
telecoms, gas and air transport sectors in Europe, and that this would not necessarily be a key factor.
External forces constrain regulators to remain accountable and improve their performance. When
regulatory authorities face external challenges, they have to establish clarity in their procedures and to
increase transparency. Laws may require that regulators' decisions be motivated and sufficiently
supported by evidence. The conditions under which decisions are made matter more than the qualifications
of the regulators themselves.
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Ms. Vagliasindi (EBRD) questioned whether this approach underestimated the value and the need for
competition. Competition was instrumental in the success of the UK experience. Recent EBRD research
has shown that competition is key for success in Eastern Europe. Prof. Nicolaïdes responded that even
though liberalisation fosters competition, regulatory objectives are not all purely economic. This implies
that the need for regulation will remain. Ms. Vagliasindi also mentioned the issue of "regional" regulatory
authorities, spanning across several countries, which had been a controversial topic in some south-eastern
European countries. Prof. Nicolaïdes considered that market integration and the corresponding need for
cross national regulatory authorities have to be considered through a pragmatic approach. This was also
a political issue, which needed convincing arguments and concrete cases.
Prof. Nicolaïdes considered that a certain tension exists between accountability and independence.
Accountability requires independence, as a non independent authority cannot be accountable. However,
independence does not necessarily imply that an authority will remain accountable. Accountability
involves two dimensions: one democratic, and the other more procedural, that is often used to justify
regulators' decisions. The key pressure on regulatory authorities should come from peers, such as lawyers
from the regulated companies. He also referred to his experience as a member of the Board of the
Competition Authority to qualify the need for legal appeals. All current European rules imply that
regulators' decisions be subject to the possibility of appeal. However, legal appeals could also increase
complexity and should be geared to a competent body. The Netherlands have established such a special
appeal body, which ensures a greater level of accountability.
Mr. Jacobzone, Regulatory Management and Reform Division (OECD Secretariat), presented recent
comparative OECD results on the institutional design of regulatory institutions across OECD countries.
Regulatory authorities have been established during the privatisation and liberalisation process to improve
market efficiency and consumer protection. They help clarify the various roles of the state as an owner and
a regulator. Regulatory authorities also contribute to improving stability, market access and transparency.
Independent regulators need to attract high-quality staff to perform their functions with authority and
expertise. Regulatory authorities also increase opportunities for private sector investment, domestic or
foreign, given a more predictable regulatory framework. However, significant institutional differences
remain across countries and sectors. Some countries have chosen the alternatives of ministerial oversight
and self-regulation. The recent trends show that a growing number of countries has established
independent regulatory authorities, first in the financial sector, then in the telecommunication sector and
more recently in the energy sector.
Discussion
Prof. Majone (European University Institute) addressed the issue of partisan affiliation, which may
reduce the independence of authorities. Political appointments carry the risk of promoting vested interests.
Mr. Jacobzone observed that a double endorsement of regulators by the government and the parliament
could address this concern. Nevertheless in certain countries where political bargaining occurs,
nominations can suffer from the negotiation process, with a lack of bipartisan agreement. Mr. Hocepied
mentioned that a board structure does not necessarily ensure more a efficient decision-making process.
The key factors are the number of members and the presence of a chairman. Mr. Jacobzone indicated that
there was no miracle solution even though boards with fixed and staggered terms of commissioners could
be more appropriate to ensure independence and consistency.
Mr. Ilkorur (BIAC) discussed the fact that the term “public interest” may not be understood in the
same way in all countries and across all sectors. In Turkey, this term is understood as the interest of the
public administration. Mr. Jacobzone recommended that the notion of public interest be defined as
narrowly as possible. Mr. Ilkorur also underlined that the creation of a regulatory environment conducive
to the development of businesses should an objective when designing regulatory authorities.

7

Prof. Verebélyi (Hungary) commented that overlapping terms between government and the board
guarantee greater independence. Thus information on the renewal of members beyond 6/7 years could be
useful to assess the real independence of the board. Mr. Thatcher’s study shows that terms for members of
the board are in average longer than terms of governments (6-8 years), pointing to a significant level of
effective independence. However, the lack of political cultures may result in situations such that one
government majority appoints an individual with a strong political background as the leader of an
autonomous agency, and where the following government may try to move this person using informal or
indirect ways. For example, the government majority in Parliament may modify the institutional structure
resulting in the need to appoint a new leader. According to Mr. Jacobzone, different approaches to the
notion of independence exist in Europe and the United States. The approach in the US is that terms may
extend beyond the mandate of the new executive only for a limited set of institutions, including the
judiciary. Institutional systems are generally set up in order to make it costly for governments to change
rules and provide therefore certain stability. However, within a democratic framework, these institutions
may always be part of the public debate. Finally Prof. Nicolaïdes indicated that the structure of a board or
a committee improves the insulation of individual members of the regulatory authority from political
pressures as the decision making process becomes collegial.
Session 2. Facing the Challenges of a Modern Regulatory State.
Dr. Böllhoff, Federal Ministry of the Interior, Germany, presented the German experience of
designing regulatory institutions in the telecommunications, energy and rail areas. He discussed the
opportunities but also the challenges that these institutions pose for the current structure of the executive
and administrative framework. In spite of the lack of an integrated government-wide “Regulatory Reform”
policy, the Federal German Government has set up various "Regulatory Regimes" since the 1990s. The
design of regulatory institutions varies from sector to sector and regulatory competencies are often
distributed to several institutions. Dr. Böllhoff concluded that even if Germany did not initially establish
regulatory authorities in all sectors, the trend was now to set up regulators as part of a "second wave" of
reforms.
Mr. Feneyrol, Commissioner, Telecommunication Regulatory Authority, France, presented the recent
French experience of modernising the regulatory framework for telecommunications and postal services.
The French telecommunication regulatory authority, ART, (Agence de Régulation des
Télécommunications) is an "Independent Administrative Authority", entrusted with regulatory, licensing
and adjudicatory powers. Decisions are taken by a board of 5 members, appointed for 6 years without any
possibility of dismissal or removal. The ART plays an advisory role in the legislative process. The
authority enjoys executive powers related to key technical and economic issues related to networks. The
ART is also entrusted with adjudicatory powers as it can settle disputes between market players. The recent
implementation of EU Directives has ended the complex system of shared competences between the
ministry and ART in terms of universal service and has enhanced the agency’s powers. The main
challenges faced by ART are that most of the EU Directives are now outdated in a deeply innovative and
dynamic environment, as for nine of them focus on fixed telecommunications: main new responsibilities
concern mobile and bitstream. Mr. Feneyrol mentioned that risk assessment represents another challenge,
as it has a key impact for future investment in this collective infrastructure sector.
Mr. Karkatsoulis, Ministry of Public Administration, Greece, presented the Greek experience in
setting up sectoral independent regulatory authorities in a context of European liberalisation. Greek
Independent Authorities (IAs) are administrative authorities, mainly entrusted with powers to implement
secondary legislation. They enjoy judicial and administrative autonomy. Two main types of authorities
have emerged since the early 1980s: independent authorities for the protection of human rights and
independent authorities in utility sectors. The first enjoy constitutional guarantees of independence while
the second do not. Independent Authorities in utility sectors derive their mandate from regular and not
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from constitutional laws. These authorities remain relatively weak. Mr. Karkatsoulis noted that their
independence needs to be consolidated, for example through extending to them the guarantees that have
been granted to the independent authorities in charge of human rights. Special attention should be given
also to the strengthening of the Competition Authority, which is quite weak due to inadequate staffing and
lack of resources. Impact assessments should be introduced and implemented in all IAs in order to enhance
accountability and transparency. Greek authorities need to become more "managerial", and to move away
from the bureaucratic framework.
Discussion
A representative of OFCOM (UK) enquired whether France would consider merging content and
network regulators given the existing technical convergence. Mr. Feneyrol admitted that while problems
can arise in border cases, France is not considering this merger at the moment, as many issues related to
broadcasting are of a non non-economic nature. Even with a merged regulator, these problems will still
have to be resolved separately. France currently prefers to keep a clear separation between both
regulatory fields to foster independence and transparency in decision-making.
Prof. Majone asked what the outcome of self-regulation was when stakeholders cannot find an
agreement in the German energy sector. Who in this framework is in charge of protecting the public
interest? Prof. Nicolaïdes commented that the Bundeskartellamt (BKA) was the dominant authority in two
important sectors in Germany (rail and energy), using the tools of competition policy enforcement. He
questioned the rationale for introducing a regulator now, if the reliance on competition tools is considered
to be sufficient for regulating these sectors. He also asked how negotiated agreements between
stakeholders could be considered as compatible with competition principles. Mr. Böllhoff replied that
reliance on competition tools can be effective as long as there is a need only for ex post intervention. Self
regulation can be sufficient when the parties can agree on specific rules. When this is not the case, the
BKA has to take the decision.
Ms. Filippi (Italy) discussed whether the double level of appeals, before administrative courts (as a
first step the Regional Administrative Tribunals and as second step, the Council of State) could slow down
judgments, and whether this could be a reason for giving it up. Italy has recently decided to maintain this
double level. Ms. Filippi also asked whether in France the government or Parliament have a power of
general orientation or instruction over independent regulators. Mr. Feneyrol indicated that no such power
exists in the case of the ART. With respect to appeals, the rule is that when the appeal concerns the content
of a decision, or a question of a competition nature, the appeal is addressed at the level of the commercial
jurisdiction (Cour d’Appel). When the appeal concerns technical rules, sanctions, or tariffs, the appeal is
referred to the Conseil d’Etat. The main problem with appeals is that they are very time-consuming for the
authority, including for the board itself.
Session 3. Establishing a Framework for Independence: Formal and Practical dimensions
This session discussed the formal and practical dimensions of agency independence, which includes the
type of legal guarantees granted to the authorities and how they are implemented in practice. This may
involve the level of political independence and neutrality of senior staff. Are terms fully exercised? What is
the length of average tenure? How do financial and human resources affect an agency's capacity to resist to
various external pressures?

9

Prof. Norman, Norwegian School of Economics and Business Administration, (Norway), drew the
lessons from the recent Norwegian reforms which strengthened the regulatory framework for supervisory
institutions (Tilsyn). Prof. Norman discussed the necessity to increase independence, with its implications
in terms of institutional design, powers and clarity of objectives. In 2003, following a perceived need of
modernisation of the public-sector, Parliament approved new principles for the organisation of supervisory
agencies and adopted a plan for immediately implementing the ten most important points. Implementation
started in 2003 and will be completed in 2006. The most important points include autonomy, transparency,
clarity of objectives, and geographical distance between agencies and the capital. Many significant points
of the reform have been achieved and represent a major step towards greater autonomy and transparency.
Re-localisation of key agencies from Oslo to other cities is likely to strengthen both autonomy and
competence. The possibility of instructions has also been suppressed. However, independent appeal
commissions have not been established for all agencies and roles and objectives remain insufficiently
clarified. In addition, the number of supervisory and regulatory agencies has not been reduced, which is
important in terms of regulatory burdens and coordination and the supervision and regulation of public
services was not included in the reform package. On balance, the assessment of the reforms is still positive,
given the major steps that have been achieved.
Discussion
Ms. Groebel (Germany) mentioned that the risk of relocalisation of agencies may involve the loss of
experience of highly qualified staff. Prof. Norman considers that the Norwegian experience shows that
recruitment becomes easier outside the capital, where Ministries and private industry represent severe
competition for recruiting and that this outweighs the loss experience. In any case, relocations will take
place over a time period of 3 to 4 years. Some of the most experienced staff members will have the
possibility to commute at the governments' expense for a longer time period as well. Relocation is more a
political than a substantive issue. In addition, in certain cases, there might be an advantage in renewing
part of the regulators' workforce.
Prof. Yarrow mentioned that the ideas of a one task-one agency and the establishment of management
boards were currently minority positions in the UK, even if he personally supports them. The one taskperforming agency is an essential component to make independent regulation work. Management boards
generally achieve greater accountability. Prof. Norman responded that basic principles need to be
respected such as defining a very clear mandate before decentralising powers. The main reason for
supporting the idea of one task-one agency was to depoliticise regulation. In a single-task agency, the
political trade-offs are left at the political level in order to keep the agency independent. Even if the
implementation may not be 100 % feasible, a high level of clarity can easily be attained, for example
taking competition objectives away from the mandate of sectoral regulators. In Prof. Norman's views, it is
preferable to have independent agencies even though there might be too many of them, than to have a
slightly smaller number of non-autonomous agencies. Ms. Hernandez (Spain) also briefly introduced the
Spanish submission (See specific section on submissions).
Mr. Ilkorur discussed various ways of pursuing multiple policy objectives while delegating
decentralised powers to markets. One solution could be to develop the regulatory state which would avoid
conflicts of interest. Prof. Norman considered that the most important element was to establish proper
regulatory frameworks for the different parts of the economy. The objective is not to leave politics out of
regulation, but to achieve better regulation. Thus trade-offs have to be left at the political level and at the
same time a horizontal and equitable regulatory framework has to be instituted across various economic
sectors.
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Dr. Thatcher, London School of Economics (United Kingdom), presented the results of recent
research on the independence of regulatory agencies in Europe, and their relationships with elected
politicians. The issue was how formal institutional arrangements leave room for choice, and how they can
be implemented in practice. The presentation focused on potential controls over independent regulatory
agencies (IRAs) after powers have been delegated. These controls involve nominations, dismissal, budget,
staffing, the possibility of overturning decisions, legal action, changes in organisation, powers or mandate
and the possibility of merger or abolition. The results show that a significant proportion of IRA members
have some public affiliation in France, Germany and Italy, but not in Britain. However, not more than
15% of IRA members held public offices before or after their term in IRA, except in Italy (23%). The
recourse to ministerial powers to overturn IRA decisions is not very high in Germany (6 in 27 years) or in
Britain (28 cases in seven years), even if these were often highly-publicised decisions, with a major effect
on mergers in the private sector. 71% of IRA members come from the private sector in Britain against
8,3% in Germany. In Britain 93% of IRA members go to the private sector after departure, against 17% in
France.
Discussion
Prof. Majone commented that those regulators who obtain a position in ministries after their term prove to
be the most aggressive ones. Overruling of agency decisions may also be low because the political cost of
overruling proves to be high. Political trade-offs are needed, but the way they are handled within a
democratic system have to be carefully considered. Finally legitimacy for non-majoritarian authorities can
be achieved when these authorities can prove their distinctive competency. According to Prof. Thatcher,
agencies are in general looking for mixed recruitment. The difficulty is to find a balance between
recruiting persons with sufficient expertise, without being too closely linked to the regulated sector. The
political cost of over-ruling a decision may be one explanation for the relatively low numbers but may not
be the main reason. Other factors such as culture, acceptance, critical scrutiny by the media and the public
opinion, ways of exercising powers can also explain why very few regulators’ decisions have been
overruled. Finally the choice of instituting an independent agency needs to be explained in a transparent
way as what seems obvious to politicians and experts may not necessarily be obvious to public opinion.
Dr. Gilardi (Université de Lausanne) added that a small number of over-rulings may not be a sign for
quality regulation, but may also mean that the agencies have internalised the political constraints, for
example before deciding on mergers. Prof. Thatcher acknowledged that figures can be understood in
different ways, but indicated that in the case of mergers, large firms have very strong incentives to gain
market power. In response to Prof. Norman's question whether mergers would be more likely to be
accepted if the final decision was to be taken by politicians, Prof. Thatcher answered in the negative. He
approved the importance of judicial control in scrutinising agencies' decisions, but he also observed that
the effectiveness of the judicial control could depend on the judicial system, the administrative culture of
the country or the relations between regulators and regulatees.
Mr. Trnka, Department of Regulatory Reform and Central State Administration Reform, (Czech
Republic), presented the initiative for modernising independent sectoral regulators in the Czech Republic.
The main purpose was to establish a common framework and statute. This involves the relations with
government, ministries, parliament and the competition office, the administrative procedures, management
and organisation and the financing of sectoral regulators. In the Czech Republic, as in many other
transition countries, devolving powers to non governmental agencies is still considered with suspicion.
Therefore most of the agencies are State Regulatory Authorities, with certain autonomy but no
independence. Nevertheless this reform has helped establish a balanced dialogue between sectoral
regulators and ministries on the budgetary implications of independence. The goal of this reform is to
establish a general conceptual framework, that can be implemented with specific laws.

11

Discussion
Prof. Nicolaïdes considered that boards are better than single heads at insulating individuals from
external pressures. Mr. Jacobzone questioned whether agencies financed by fees could not be exposed to a
greater risk of capture. Mr. Trnka agreed that this risk exists, but this has to be considered on a case by
case basis. He also advocated for clearly-defined rules in decision-making processes in order to avoid the
risk of paralysis. Dr. Moore discussed the issue of institutional memory in relation to independence.
Administrative staff can exercise influence as they serve the authorities for longer terms than the
commissioners’.
Prof. Verebélyi offered a general perspective on the above discussion. In his view, the introduction of
independent regulatory agencies as part of new public management may not necessarily be conducive to
better regulation. He took the view that that regulation was not necessarily to be bound to short term
decisions if it was to be handled at a political level. Many developed countries, with few exceptions as is
the case in Hungary – believed that Independent Regulatory Authorities (IRAs) would become better lawmakers in secondary regulation than the minister and the collective government. Is this really true? Are
governments not able to do the same regulation in IRA matters as in other major regulatory cases
requiring market-friendly regulations by government? So called independent bureaucratic regulators face,
in Prof. Verebélyi's views, a greater danger of corruption than a transparent and democratically
accountable government regulator. The government is a collective body with comprehensive regulatory
responsibilities while IRAs are sectoral by nature. Therefore, from this point of view, IRAS could only be
introduced as an exceptional solution in the case of those few autonomous agencies directly subordinated
to Parliament. In this latter case, the primary regulators (that is Parliament passing acts) has not
secondary regulators because government cannot regulate IRA. Therefore, Parliament exceptionally has to
give secondary regulatory competencies to the collective body of this type, designed as autonomous central
authorities. In Prof. Verebélyi's view, terms of agencies are often not much longer than those of politicians
and are therefore not likely to be sufficient to resolve the contradiction mentioned above. Independent
Regulatory Agencies have not been introduced in Hungary where democratic institutions are in charge of
regulation and the quality of regulation has nevertheless improved. Prof. Verebélyi's discussed the
difference between independence and autonomy. From a constitutional point of view, only the state or the
government can be independent. A simple agency can only be autonomous. Autonomous authorities have
undergone a profound transformation, as they have evolved from mainly human rights oversight to the
oversight of utility-related sectors with law enforcement, supervisory and regulatory functions.
Session 4. Multilevel Challenges: Relations between Regulatory Authorities
In a multilevel system, how do relationships between regulatory authorities operate at different levels
of government? How do the Federal Energy Regulatory Commission (FERC) and the local Public Utility
Commissions in the United States cooperate? Which relation do national (telecommunication) regulatory
authorities in Europe have with the Commission?
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Dr. Moore, Institute for Sustainable Energy, Environment and Economy, University of Calgary
(Canada), discussed the sharing and overlap of responsibilities between the regulator operating at the
federal level, FERC, and the Public Utility Commissions operating at state level in the United States. The
presentation compared two key areas, California and Pennsylvania, New Jersey, Maryland (PJM), where
restructuring has been the catalyst for new regulatory designs, with dramatically different outcomes.
Dr. Moore discussed alternative coordination mechanisms for ensuring balanced market operations,
efficient transmission of electricity with transparent and effective market oversight. These include new
regulatory proposals for alternative transmission designs such as Regional Transmission Organisations,
and emerging oversight systems such as voluntary NERC standards and enforcement. The presentation
also drew the implications for efficient, reliable delivery of electricity across jurisdictions. Dr. Moore
concluded that accurate unbiased information was critical, together with regulators’ qualifications and open
access to meetings and decisions. Enforcement and rules need to be transparent and uniformly applied, and
regulatory independence from administration and legislature is a key condition for successful oversight.
Discussion
According to Mr. Konvitz the experience of the energy breakdown in the North east of the United
States in 2003 underlined the need to institute standards concerning backup power and to train public
officials in emergency communication. It also illustrated market imperfections, which could not always
provide for all the long-term dimensions of consumer interest. Dr. Moore responded that securing systems'
long-term safety was a key priority, either through redundancy or cooperative agreements between
regulatory agencies. The major problem was the lack of communication between agencies on standards
and investments and the lack of cooperative agreements in order to back-up the system. In order to ensure
systems' safety, agencies also have to take on a new strategic planning and forecast function.
Mr. Plunkett (High Commission of Canada) discussed the importance of cooperation in order to
improve regulation. One of Canada’s priorities is to enhance cooperation between stakeholders at the
federal level, and between the federal and provincial levels. The Canadian cabinet is about to adopt a
decision on smart regulation following a recent report by the External Advisory Committee on Smart
Regulation. This will improve regulatory quality and enhance participation by all stakeholders. Dr. Moore
discussed the need of trans-national cooperation in order to set standards protecting consumers in both
countries. He also indicated that tariffs need to accommodate systems' expansion as well as keep some
reserve capacity to keep the system running even in case of peaks of consumption. A solution could be to
use the regulatory regime to set up long-term discounting rates which would better reflect social needs and
externalities, rather than the current industry discounting rates.
Prof. Yarrow pointed out that convergence of views among experts could not be taken as granted. He
questioned whether the role of informal exchanges had not been missed out in a multilevel framework.
Informal processes prove to be sometimes more helpful to solve complex problems. Dr. Moore confirmed
this point/opinion and discussed the need to implement checks and balances and to fix the roles of each
stakeholder in the decision-making process. Ms. Nordström’s (Sweden) addressed the difficulty to obtain
information from a sector without risking regulatory capture. Dr. Moore mentioned how difficult it was to
respect confidentiality when accessing private industry information while checking the validity of this
information.
Mr. Hocepied, Telecommunications and Post Unit, Competition DG, European Commission,
discussed the relations between regulatory authorities at the local/national level in the case of
telecommunications. The aim of the Commission is to promote coherence and consistency in the provision
of electronic communications services. Recent experience shows that these relations require enhanced
coordination to be effective. Independent national authorities have to operate within a harmonised policy
framework and have generally been supported at the European level. The 2002 Framework prepared by
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the Commission sets clear policy objectives and clarifies the respective roles between sector specific and
competition law. According to this Framework ex ante regulation is only foreseen in the case of high and
non-transitory entry barriers, when market structures may not result in effective competition and when
competition law instruments are not sufficient. The Framework also sets institutional requirements
concerning the independence of national regulatory authorities from market players, the transfer of
effective powers and resources, and the need for transparency and timeliness in decision making. Finally
the Framework also sets procedural requirements which should foster consistency through legislative
recommendations, promote monitoring and coordinated approaches. Mr. Hocepied noted that all players
needed to be involved if a common regulatory culture based on these principles was to emerge.
Discussion
A representative of BIAC discussed the new institutional requirements related to the completion of the
Internal Market in Europe. Each member State has to notify existing regulatory restrictions to the
Commission and has to present a program to eliminate these restrictions. Mr. Hocepied reminded that
instituting horizontal measures prove to be more difficult than sectoral ones. In response to Prof.
Thatcher's question related to the cooperation of the Directorate General with national regulatory
authorities, Mr. Hocepied presented the two levels of cooperation. Formal cooperation concerns market
definition, consultation of obligations or notifications to the Commission. Informal cooperation happens
through the European Regulators Group (ERG), which provides a useful platform for exchanging
information and assessing various options. Cooperation works well at both levels and is very constructive.
Mr. Plunkett questioned whether a more harmonious system would emerged from an enlarged Union, and
whether the possibility of implementing a European Directive in various ways would remain. According to
Mr. Hocepied informal processes such as the ERG help to build a common understanding of regulations
between new and old Member States, even if this is not a binding process.
Session 5. Ensuring Accountability through High Quality Regulation
Accountability is a necessary condition for independent regulatory authorities. While democratic
legitimacy provides a framework for political accountability, a specific framework has to be established to
ensure that independent regulatory authorities operating at arms' length from elected officials will remain
independent. A high quality regulation approach provides various procedural means, which will ensure
accountability while preserving independence. These means include consultation, access to information
and transparency, regulatory impact assessments (RIA) and due process rules when making individual
decisions or sanctions. Judicial appeals also contribute to accountability, but require careful design.
Mr. Arculus, Chair, Better Regulation Task Force (BRTF) (United Kingdom) based his presentation
on the 2001 and 2003 BRTF reports “Economic Regulators” and “Independent Regulators”. These reports
review key governance and operational issues around independent regulators and make recommendations
covering identification of the objectives, the framework for independence and accountability, enforcement
and appeal mechanisms, and the implementation of better regulation principles. The BRTF Five Principles
of Good Regulation state that regulation should be proportionate, accountable, consistent, transparent and
targeted. BRTF also recommends that regulators should prepare regulatory impact assessments for all
major policies and initiatives and consult on all major issues. Holding open meetings helps to increase
transparency. In the United Kingdom, the government’s Enforcement Concordat provides a strong
framework for enforcement and regulators are encouraged to sign up to it. Independent Regulators should
also agree a management statement which sets out the objectives, rules and guidelines for exercising their
functions and how they are to be held accountable for their performance. The reports also recommend that
governments should establish a list of all independent regulators, conduct a thorough review before
establishing any new regulator, regularly monitor the performance of regulators and check whether they
remain necessary. Independence needs to include flexibility concerning staff terms and conditions. The
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BRTF reports recommend that the posts of Chair and Chief Executive should be separated to improve
governance and that the composition of the board be mixed with executive and non-executive directors.
This is now the norm among UK regulators. In conclusion, Mr. Arculus noted that most regulatees
preferred being regulated by an independent regulator than by a department. Regulators have a key role
when developing alternatives to regulation and reducing administrative burdens. However, they also need
to work closely with those they regulate and earn their “licence to operate” by demonstrating excellence.
Discussion
Ms. Vagliasindi asked for more detail on the methodology used by the BRTF for consultation and on
how the impact of regulation on businesswas measured. Mr. Arculus replied that the Task Force conducts
widespread consultation when preparing reports and that individual stakeholder often have their own
agenda behind closed doors. Prof. Verebélyi questioned why there was not more emphasis on reforming
EU regulations, as 40 to 50% of national regulations come from the EU level. One possibility could be to
establish an OECD advisory group or a special European task force. Mr. Arculus said that the BRTF in
the UK had some levers to effect change but, .so farm there was no equivalent at EU level. He recalled that
one of the UK priorities under the Four [now Six] Presidency initiative was to achieve regulatory
simplification at the EU level. The BRTF had published a report on the Simplification of EU legislation
“Make it Simple, Make it Better” in December 2004. Establishing a task force similar to the BRTF at a
European level could help to improve regulatory impact assessments by enhancing coordination and
supervision. This would not however replace the need for impact assessments at the national level.
Mr. Arculus presented the Competition Commission as an example of basic appeal mechanisms that
only apply to economic regulators. Companies can appeal to the Competition Commission, should they not
agree with the price fixed by a sectoral regulator. Some regulators’ decisions have indeed been reversed.
The consequences of a unified appeal system were to enhance cooperation among economic regulators
and to contribute towards similar hypotheses in terms of discounting rates and cost of capital. Prof.
Nicolaïdes discussed the reciprocal influence that UK and EU can have on their regulatory structures. Mr.
Arculus responded that the UK had limited influence so far on EU regulation and the reciprocal
influence remains quite small and specific to certain sectors, such as financial directives. According to
Prof. Nicolaïdes the UK has a significant influence on the how the EU considers regulation. The vectors
are British nationals working at the EU level which, in his view, often act in a way that relays UK's
influence.
Mr. Jonsson (Iceland) reminded the recent initiatives focusing on the simplification of the European
regulatory environment such as the Four Presidency Initiative on Regulatory Reform (Irish, Dutch,
Luxembourg and UK) now extended to Austria and Finland, and the Mandelkern Report. He also asked
how regulators are financed in the UK. Mr. Arculus' reply was that no common rule exists, but that
sources of funding are important as they influence regulators' behaviour. He advocated mixed funding
mechanisms, involving business-related fees and fees from professions as well as direct government
funding.
Prof. Majone, European University Institute, discussed how independence and accountability could
be mutually supportive through a procedural approach. Accountability differs from control, as it is
essential when credibility is the main reason for delegating powers. Agency independence is a necessary
condition of accountability but it is not sufficient. High quality regulation requires an appropriate balance
between the two. The level of accountability that can be attained also depends on the quality of the
standards set by policy makers, on the political culture, professional opinion, courts and other major
components of the regulatory framework. Prof. Majone noted the importance of the standards, which are
often defined out outside of the regulatory agency. Institutional design matters for accountability. This
includes the governance structure and decision-making rules of the agency, the procedures for over-ruling
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decisions and the judicial review. The regulation of risk creates specific challenges, as uncertainty cannot
be totally reduced and subjective assessments of probability need to be used for making decisions. A
solution was to separate the analysis of risk from the management of risk, even if the head of the authority
had to remain accountable for both.
Prof. López Ayllón, Center for Teaching and Research in Social Sciences (CIDE) (Mexico), discussed
the scope for transparency and access to information to increase the credibility and the legitimacy of
regulatory authorities. The presentation explored the tensions and synergies between “independence” and
“accountability” based on the Mexican experience. Proper institutional design should take into account the
fact that “independence” and “accountability” are dependent variables. Real independence can only be
achieved through strong accountability as this reinforces the independence of IRAs from political
interference or capture. Prof. López Ayllón noted an increasing degree of accountability over time in the
case of the Mexican regulatory authorities. This could also be linked to the growing role of Congress and
of the Judiciary in Mexico. Greater awareness and understanding that institutional design has a significant
effect on regulatory outcomes and market efficiency also contributed to this trend. The introduction of
horizontal policies in terms of access to information and regulatory reform has also helped to strengthen
accountability.
Prof. Frison Roche, Institut d’Études Politiques of Paris (France), analysed the necessity of granting
regulatory authorities adjudicatory powers, including the power of resolving disputes. The presentation
discussed the implications of this adjudicatory power for the regulatory system as a whole. This new power
of dispute resolution is given to regulators for two reasons: because of their technical competence and
because of their core function, which is to organise and guarantee third party access to an essential facility.
Prof. Frison Roche discussed the link between accountability and the power to resolve disputes, as the
regulator becomes de facto a tribunal when resolving a dispute, and has to be kept accountable as such.
This requires judicial review, with possibly a second level of decision inside the regulatory authority, as is
the case in the W.T.O. system. According to the type of dispute resolution power, control by the courts
may cover formal but not necessarily substantial aspects.
Discussion
Dr. Moore discussed two major problems that regulation faces in terms of accountability, as a strong
administrative culture may inhibit the release or exchange of some information. This can also be the case
when decisions are under the influence of the executive branch. According to Dr. Moore, it is very difficult
for a regulator to make the case when the information has been withheld, distorted or even suppressed.
Prof. Majone responded that an external agent had to be in charge of setting standards and assessing
risks. This is necessary to ensure the release of information and to maintain accountability. Prof. LópezAyllón mentioned the example of the Mexican Energy Commission which faced problems in obtaining
information from state agencies and state-owned regulated entities.
Mr. Courtney mentioned again the importance of separating scientific advice and decision-making in
order to improve transparency and therefore accountability. Scientific committees are to expose best
assessments and policy makers are to take the responsibility for action based on these assessments. Prof.
Majone underlined the obligation that agencies have to consult as widely as possible while establishing
scientific advice. Furthermore he underlined the link between the choice of a model by an agency assessing
risk and the actual decision by the body in charge of managing risk. It is important that both phases be
handled in a coherent way.
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Prof. Frison-Roche discussed the relation between the extent of judicial oversight by administrative
judges and the degree of participation by interested parties. Prof. Majone welcomed legal control, but
only in relation to procedural requirements and not in terms of substance. A representative of Spain
questioned whether the transfer of regulatory powers to private bodies could not produce double
regulatory standards. However, Prof. Majone considered it to be unavoidable that higher market
integration would lead to an increased variety of standards.
Mr. Plunkett addressed the role of the media which complicates risk management, while the ability of
detecting risks rises. He questioned also the possible impact of the international level. Prof. Majone
confirmed the proactive role of the media in detecting risks and recommended introducing priority-setting
in risk management in order to cope with the growing number of declared risks. The impact of
international level was in his view insignificant as it does not involve any legal responsibility.
Session 6. Assessing and Improving Performance
Performance assessment is a key tool for ensuring accountability, and can be addressed either from a
narrow public finance perspective, related to the use of public funds, or from a broad economic
perspective, related to the regulators' objectives. The broad perspective may involve benchmarking with
other sectors of the same economy, or, more likely, with other countries' regulators. Consumer satisfaction
is also a key aspect of performance for a sectoral regulator.
Prof. Yarrow, Regulatory Policy Institute, Oxford, (United Kingdom), discussed performance
assessment from a broad economic perspective. Performance assessment needs to consider how delegated
objectives have been met by regulatory authorities, and how regulatory activity as a dynamic process
which adapts to changing market dynamics. Prof. Yarrow presented a checklist for performance
assessment which includes indicators and market characteristics, information flows and known sources of
regulatory failure. Organisational cultures have to be taken into account. The assessment is more fruitful
when focusing on a learning process through ex post evaluation than when focusing on judgment and
appeals of decisions. Cross-country case studies involve a complex causality framework, as it is difficult to
identify the contribution of each factor. Therefore, performance assessment is a complex task which needs
to be considered in an interactive mode and as a learning process.
Dr. Gilardi, Université de Lausanne (Switzerland) noted that while independent regulatory authorities
are now considered as an appropriate organisational form for market regulation, much remains to be
learned on the assessment of their performance, compared with non-independent regulators. The
institutional design of regulatory authorities represents an important element to be considered as part of
performance assessment. This design needs to be confronted to market outcomes, to the capacity to strike a
balance between conflicting goals and to the quality of the regulatory output. There is a need to investigate
whether the institutional design matters in terms of whether regulatory authorities comply with procedural
accountability requirements. Therefore, a number of questions still deserve further research.
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Discussion
Mr. Jonsson questioned how to assess the difference between an independent regulator and a
dependent regulator and what the indicators of appropriate intervention were. According to
Prof. Thatcher, indicators of good performance for an IRA are related to its capacity to learn, cover
innovations, and communicate information etc. Dr. Gilardi considered that a regulator is considered as
independent if he is insulated against pressures from elected politicians and from the regulated sector.
Moreover he considered that performance assessments require specific surveys, as factors such as
credibility remain by nature very difficult to evaluate directly. Prof. Thatcher discussed the negative
relation between accountability and performance, as finding a balance between the two implies costs and
time which not all actors can afford.
Ms. Vagliasindi wondered how to balance between the need for innovation by regulators and the
need to foster stability of the regulatory framework, which is a precondition to attract investments in
emerging countries. Prof. Yarrow indicated that maintaining stable objectives and stable principles leads
to stability while preserving flexibility. Dr. Gilardi also reminded that IRAs are more inclined to favour
stability. Mr. Plunkett discussed the issue of the scope of a regulated sector, which influences the ability of
regulators to take risks and the possibility of communication. Prof. Yarrow agreed that the more the public
has strong opinions the more difficult is it to achieve satisfactory regulatory rules.
Mr. Carey (Ireland) suggested that the task of performance assessment should initially be one for
agencies themselves; a healthy spirit of self criticism would enhance the public reputation of an agency
and could contribute to real independence. Prof. Yarrow agreed that agencies should come first when
accounting for their policy, obtaining the information turned out to be the most difficult part. The bulk of
the information is detained by low level staff and not necessarily at the level of decision-makers. Dr.
Moore mentioned the difficulty of taking the best decision, when the existing information does not
encompass the rules of evidence for testimony and can therefore not be used for decision-making. Prof.
Yarrow reminded that as soon as information is obtained through formal processes, it is either distorted or
lost. Detailed market information is easier gathered through informal processes at a lower administrative
level. Dr. Moore defined data as a mass of facts which should be opposed to information, which
represented processed and organised data.
Mr. Hocepied made the point that direct assessment criteria should not only apply to actions but also
to non-actions which has a cost as well. Finally he questioned how other variables such as the size of the
economy could be included in the evaluation of independence, as smaller markets are highly dependent
upon external factors. Dr. Gilardi indicated that an indirect assessment through examining market
performance makes it easier to assess the cost of non-action. With respect to integrating other indicators
such as the size of the economy in the measurement of independence, Dr. Gilardi agreed that it was
necessary to isolate the role of institutional factors while assessing market performance. Mr. Jacobzone
made the point that international comparisons were a key factor for performance assessment in case of
regulatory authorities, even if multiple factors had to be taken into account.
Session 7. Transferring the Findings from OECD Countries to Middle Income and Transition
Economies: How straightforward is this?
Findings from OECD countries have often been taken as a model for middle income or transition
economies. However, the transposition of governance and institutional design to middle income countries
requires paying close attention to the sequencing of reforms, to the need for capacity building, to an
increased risk of capture and to the availability of qualified human resources. This session presented
various perspectives on the transferability of the OECD experience and the lessons learned in various parts
of the world.
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Dr. Kessides, Lead Economist, The World Bank (USA) discussed the design of regulatory
mechanisms in an era of rapid change in developing and transition economies (DTEs). A number of
lessons can be drawn from the experience of DTEs when crafting regulation for privatized infrastructure.
Public policy towards infrastructure has been profoundly reassessed. Whereas previous approaches
emphasized state ownership and monolithic organisations, the new paradigm points towards privatisation,
unbundling of organisations and regulatory reform. The focus of the debates in these countries is on the
institutional architecture, which needs to take into account the needs of all countries, as a “one size fits all”
approach is not suited. There is a need to balance commitment versus flexibility in the regulatory
framework, as commitment and the ability to commit over time is a crucial factor when improving the
investment climate. The lessons from OECD countries show that credible regulation is essential for
privatisation to achieve its public interest objectives. However, creating effective regulatory institutions is
a major challenge and is often confronted with lack of human capacity. The second generation of
regulatory issues involves complex questions, such as ensuring access to bottleneck and essential facilities
and fostering competition in imperfect market frameworks. The benefits of reform cannot be sustained
without cost-reflective tariffs, which involve complex price readjustments in transition and middle income
economies. Deficient public governance frameworks make it even more difficult to achieve effective
regulation in developing countries, even if this is already a challenge in developed countries. Improving the
institutional design for regulatory authorities requires therefore a broader public governance approach, if it
is to minimize the risk of capture, rent-seeking, inefficiency and other issues. The main challenges are to
ensure independence from public and private interests, to foster coherence and transparency in decision
making, and to build human capacities.
Dr. Cansizlar, Chairman, Capital Markets Board (CMB), (Turkey) discussed the issues of
independence and accountability in relation to financial regulation in Turkey. The CMB was the first
independent market regulator to be established in 1981 followed by the establishment of competition
Authority in 1994. Nine independent regulatory authorities exist at the moment following a rapid
expansion. The CMB is a public legal entity with administrative and financial autonomy. Board members
are nominated by related ministries, regulatory and professional organisations. The related ministry is in
charge of the supervision of the CMB and the annual audit of accounts. The CMB is subject to
independence criteria when enacting the necessary rules and regulations, and when enforcing laws. Its
financing and administration also reflect its independence. The CMB is also charged with market
surveillance, inspection and the enforcement of rules through administrative pecuniary sanctions. Its
expenditures are drawn from a special fund financed by registration fees. Dr. Cansizlar noted that a current
draft law on Independent Regulatory Authorities would provide a common framework for the various
regulatory authorities in Turkey, to maximise the benefits of independent regulation.
Ms. Vagliasindi, Office of the Chief Economist, (EBRD) discussed regulation of infrastructure
services in transition economies based on experiences of South-East Europe. The EBRD Regulatory 2004
Survey shows the implications of institutional design failures and of the lack of independence of regulatory
authorities when managing network access and setting prices. Despite progress over the past decade,
significant challenges remain: tariffs which are not reflective of costs; lack of commercial discipline;
insufficient separation between operating and regulatory functions or between monopolistic and
competitive activities. Vested interests and regulatory capture represent significant obstacles to reforms.
Competition needs to be strengthened, with strong and independent competition authorities, together with
free media. Establishing and enforcing a methodology for setting tariffs, improving the promotion of
competition and ensuring open access to network represent key regulatory challenges. Most transition
economies lack clear rules for third party access. Several country case studies show that improvements in
the regulatory framework and broader institutional reforms contribute to better performance. Ms.
Vagliasindi concluded by stressing the importance of the sequencing of reforms, as regulation needs to be
set up before privatisation and by pointing at the diversity of countries' experience. Transition economies
still need further strengthening of regulatory independence together with improved accountability and
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transparency. However, the size of the markets and the lack of capacity represent major constraints.
Multisectoral and/or regional regulators represent a policy option that deserves to be explored.
Discussion
Prof. Verebélyi questioned whether the lack of political culture in middle income or transition
countries could not create a difficulty in terms of agency's independence. Following a question by
Prof. Majone on the application of EU rules in Turkey, Mr. Cansizlar informed that the main principles
in the EU legislation on the capital markets have been implemented into Turkish legislation. But still some
major discrepancies can be observed. These discrepancies have been identified and the action plan has
been prepared by the EU funded three foreign sector experts. We have also a PHARE project aiming full
harmonization of Turkish legislation with the EU. Within this project, expected to start in Autumn 2005, we
will cooperate with the securities market regulatory authority of a Member State for drafting harmonized
Turkish legislation. Additionally, consultancy services to identify IT structure needed to implement the
harmonized regulation will be provided and it will be financed by the EU. Prof. Majone also questioned
how Turkey could reach the necessary level of expertise given the lack of training programs. Mr.
Cansizlar responded that the staff of the Capital Market Board (CMB) is highly qualified and their
knowledge enhanced by technical assistance, seminars and study visits funded by the EU sources as well
as the education programs abroad financed by the CMB. There is also a training component in the PHARE
project of the CMB. Therefore, it is difficult to mention the lack of necessary level of expertise and training
programs.
Finally Mr. Konvitz indicated that expectations related to the ability of a country to implement
regulatory changes depend on the level of commitment and investment by its national authorities.
Mr. Jonsson addressed the issue of how experiences from OECD countries can be transferred to middle
income or transition countries. Prof. Kessides and Mr. Jacobzone responded that the main difficulty
occurs when transferring the OECD experiences without precaution which can induce regulatory capture
or other distortions. In order to succeed, the transfer of experience has to be part of a larger reform
process that involves modernising the overall governance framework.
Session 8. Lessons Learned: Moving Towards Good Practice
The last session focused on elements of good practice. The discussions benefited from the results of a
recent review of Regulatory Inspection and Enforcement in the United Kingdom (the Hampton Review),
which provided a useful context for an overarching discussion on the development and application of good
practice tools. While OECD countries experience specific national institutional settings, common lessons
can be drawn from their recent experience when modernizing regulatory authorities. The discussions also
pointed to the need for a common conceptual framework which helped to confront national experiences
and to deepen the analysis.
Mr. Hampton, Regulatory Inspection and Enforcement Review (United Kingdom) presented key
recent findings from the review, that have implications for regulatory authorities. The Review covers 60
national regulators and 486 local authorities and focuses on the administrative burdens related to
enforcement. Mr. Hampton indicated that even if the UK appears to do well comparatively, it still faces
significant challenges. Businesses suffer from unnecessary regulatory burdens, as numerous local
authorities may involve duplication and inconsistency, with overlap of oversight and regulatory duties.
Multiple national regulators may visit the same business and conduct similar inspections. In addition,
inconsistencies exist even within agencies. The Review identified 4 broad themes for further investigation.
First, in regard to risk and advice the review questions whether tailored and targeted advice would not
achieve better compliance and outcomes than inspections. Second, national standards and local delivery
standards need to be delivered consistently across the country, even if there is a need to adjust for local
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factors and knowledge. Third, a programme of work needs to be established to address administrative
burdens, sharing best practices and moving towards a single data set across regulatory authorities. Finally
regime of penalties could be modernized which may include the option of restitutive penalties as well as
positive incentives.
Discussion
Mr. Konvitz questioned how to facilitate administrative culture changes. Mr. Hampton’s reply was
that this depends on leadership. He also noted that larger organisations are better able to attract qualified
staff, and are therefore more flexible and responsive to changing needs. Therefore it is preferable to have a
smaller number of authorities of a larger size. In addition it can also help to rank and publicly compare
regulators' performance, and to subject them to parliamentary scrutiny as is the case in the United States.
Dr. Moore questioned whether achieving consolidation of smaller regulators would not require radical
legislative changes in order to tackle resistance stemming from historical subdivisions. Mr. Hampton
agreed that radical change was necessary, but he excluded automatic legislative changes which could not
necessarily adapt to the variation of structure and powers across various regulatory authorities.
Mr. Verebélyi pointed out that administrative burdens on citizens are even higher than on businesses.
According to Mr. Hampton no country except the Netherlands has studied this issue. The cost of
administrative burdens is estimated at 3,5% of the GDP in the Netherlands. Some UK figures would lead
to 12% of the GDP. Mr. Konvitz reminded that the purpose is to reduce administrative burdens only to
what is necessary, as regulation also involves social and welfare gains for citizens.
Mr. Tuohy, Secretary General, Department of Communications, Marine and Natural Resources
(Ireland) presented the Irish experience in the energy and communication sectors when defining good
regulatory practice. Liberalisation of communications and energy markets in Ireland has been influenced
by the European frameworks with a focus on independent regulation. Market liberalisation in both sectors
has shown its benefits in terms of economic development even if serious market limitations remain.
Networks are critical economic factors and their regulation may need to be reconsidered. One of the
government’s priorities is to improve metropolitan area networks and group broadband schemes in the
case of telecommunications. Mr. Tuohy also indicated that effective independent regulation is critical as
accountability, linkages to government policies and democratic deficit issues still need to be addressed.
Two reports document the Irish experience: a 2000 report on “governance and accountability of the
regulatory process” and a 2004 report on “Enterprise Strategy”. Mr. Tuohy also asked whether the EU
wide approach could be better tailored to the need of small countries, which may differ from those of pan
European operations.
Discussion
Ms. Vagliasindi mentioned that in certain countries state aids risk being confused with cases where
subsidies are provided to areas not covered by private markets. Mr. Tuohy reminded that it is a common
feature for governments to support areas which are not attractive to investors. Mr. Hocepied confirmed
that topping up services, which are not provided by the market, as is the case for broad band infrastructure
in some parts of Ireland, was not against competition rules.
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Mr. Humpherson (National Audit Office, UK) underlined the relation between accountability,
independence, performance, discretion and the power of agencies. He asked for further details on the
proposed arrangements for the accountability of UK's independent regulators in the future. Mr. Hampton
mentioned that discussions exist as to whether to establish a body to oversee good and bad regulatory
practices of independent regulators. The BRTF has currently the possibility to give advice, but not to
assess the performance of independent regulators in terms of regulatory practices. The National Audit
Office could be charged with this kind of duty.
Closing remarks
Mr. Jacobzone discussed the significant cross country differences in terms of the institutional design
of independent regulatory authorities. Cross country comparisons and exchanges of experiences were
therefore very valuable as a reference. It is also important that regulatory authorities not only release
data, but publish information through annual reviews in order to assess their performance. The
discussions at the meeting also showed that independence and accountability were key elements, which
could be approached via some of the existing indicators, such as access to networks, prices, legal statute of
the commissioners etc. Mr. Konvitz mentioned the remaining challenges in this area which involve the
resolution of conflicts, risk management and multi-level issues.
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AGENDA OF THE MEETING

How to Design Independent and Accountable Sectoral Regulators to Ensure High Quality Regulation?
1.
The proposed 2005 Policy Recommendations for Regulatory Quality call for "transparent and
accountable regulatory institutions", and for designing economic regulations in all sectors to stimulate
competition, market openness and efficiency "promoting non-discriminatory access to essential network
facilities to all market participants on a timely and transparent basis". Regulatory institutions across OECD
countries are created under different administrative and legal frameworks and operate on global markets.
Their operations also have major implications for infrastructure and essential services. Getting their design
right has major impact on the regulatory framework for markets.
Objectives
2.
The aim of the Expert Meeting is to share policy experiences on governance aspects of the
institutional design of sectoral regulatory authorities. The discussions will focus on how to balance
independence with accountability to promote high quality regulation, foster investment and efficient
service delivery. While these institutions are highly context dependent, they have to achieve common
goals across countries for global markets. In Europe, these institutions have been directly influenced by the
impact of recent directives, particularly in the field of telecommunications. It is therefore important to
establish good practices, common principles and values that could guide countries when designing or
redesigning the governance of their regulatory authorities. The expert meeting will bring policy experts,
members from regulatory institutions, experts in regulatory governance and political science. The
workshop will support evidence-based policy making that can:
1.

Improve governments’ understanding of different approaches, tools and institutional features
ensuring independence, while providing for accountability.

2.

Strengthen high quality regulation by independent regulatory authorities from a procedural
perspective, including clarity, transparency, access to regulation, due process and timeliness of
decisions.

3.

Build on the lessons learned in designing and reforming systems of appeals of decisions made by
regulatory authorities.

Methodology
3.
Sessions will start with short expert presentations to highlight the experience of countries with
different approaches and administrative contexts in order to set the scene for an open exchange of views on
key issues. In-depth country presentations will enable participants to review and analyse specific
approaches, strategies and administrative practices. Specific emphasis will be given to concrete examples
to understand why in certain cases institutions were deemed to be successful, producing expected results,
or why in other cases they failed.
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MONDAY 10 JANUARY 2005

10.30 – 11.00

Registration -- Background documents will be provided in the meeting room.
Coffee will be served.
Opening remarks
Address by the Host on behalf of the Minister for the Cabinet Office

11.00 – 11.15
Mr. Josef Konvitz, Head of Division, Regulatory Management and Reform,
OECD Secretariat
CHAIR : Mr. Mark Courtney, Deputy Director, Regulatory Impact Unit,
United Kingdom
11:15 – 12.30

Speakers

Session 1: Why regulate markets and how? Comparative Overview and
National Experiences

- Pr. Phedon Nicolaides, European Institute of Public Administration, Maastricht,
The Netherlands
- Mr. Stéphane Jacobzone, Principal Administrator, Regulatory Management and
Reform, OECD Secretariat
Privatisation and liberalisation of markets require new regulatory frameworks.
The discussion will address the process and stages that are involved in
establishing or consolidating a market place. What functions remain for public
intervention? How best to fulfil them? What are the implications in terms of
regulatory governance and the efficient functioning of regulatory institutions? A
second presentation will introduce a comparative overview of regulatory
authorities across OECD Countries. This will involve institutional design issues
analysing the institutional status, powers and provisions ensuring independence
and accountability of regulatory authorities.
Background documents
- Regulatory governance implications of market liberalisation
- Regulatory Authorities across OECD Countries: a comparative overview
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12.30 – 13.30
Roundtable
Discussion

Session 2: Roundtable: Facing the Challenges of a Modern Regulatory State
The roundtable session will provide the opportunity for participants to share
experiences on challenges faced in the design and reform of regulatory
authorities. Interventions could also outline key aspects of recent reforms as well
as point out controversial issues
Lead speakers
- Dr. Dominik Böllhoff, Federal Ministry of the Interior, Germany
- Mr. Michel Feneyrol, Commissioner, Telecommunication Regulatory Authority,
France
- Mr. Panagiotis Karkatsoulis, Policy Advisor, Ministry of Public Administration,
Greece
Participating experts will be invited to take the floor and share their experience to
ensure an interactive discussion.
Questions for the roundtable:
• What has been the rationale for recent reforms establishing or modernising
regulatory authorities?
• What are the key institutional characteristics of regulatory authorities in your
country?
• What are the main challenges faced in setting up or modernising a regulatory
authority? Does this imply specific difficulties in adapting the current
regulatory framework and the underlying legal order?
• How can regulatory authorities better integrate risk assessment in their
work?
Background document: Country Submissions.

13.30 - 14.30

Lunch
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14.30 – 16.45

Session 3: Establishing a Framework for Independence: Formal and Practical
Aspects

Discussion

Establishing authorities at arms' length, entrusted with regulatory powers,
requires legal guarantees to preserve their independence and status. These institutional
aspects may challenge established legal practice. The legal requirements setting up the
authority will need to stand over time, particularly in the crucial transition period after
establishing the authority. This session will discuss formal and practical dimensions of
agency independence:

Speakers

•

Governance aspects of agency independence, structure and prerogatives of the
governing body,

•

Practical aspects; political independence of senior staff, full exercise of terms and
average tenure. These aspects also involve financial and human resources that
affect the agency's capacity to resist various external pressures.
- Pr. Victor Norman, Norwegian School of Economics and Business
Administration, Bergen, Norway
- Dr. Mark Thatcher, London School of Economics, United Kingdom
- Mr. Daniel Trnka, Department of Regulatory Reform and Central State
Administration Reform, The Office of the Government of the Czech Republic

Discussant

- Pr. Imre Verebélyi, Vice-president Eastern and Central Europe, International
Institute of Administrative Science (IIAS), Brussels, Belgium
Questions for discussion:
• How best to ensure agency independence.
• What protection needs to be offered to the governing bodies of the agency to
protect them from political intervention? How to best reduce the risk for
conflict of interest for senior staff.
• What are the critical practical aspects that matter for the success of an
independent regulator in its early years of operation?
• Do funding mechanisms matter for agency independence? Which
institutional setting can be found to reduce the scope for discretionary
interventions?
• To which extent should civil service rules apply to the staffing of regulatory
authorities?
Background documents:
Independent agencies and elected officials in Europe. The recent experience of
Norway in strengthening the independence of the regulators. The Italian Independent
Administrative Authorities in the Italian constitutional order. OECD guidelines on
conflicts of interest. Short note on financing mechanisms.

16.45 - 17.00

Coffee break
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17.00 – 18.30
Discussion

Session 4. Multilevel Challenges: Relations Between Regulatory Authorities
Operating at Local and Central Level
The session will focus on the relationships between regulatory authorities
operating at different levels of government. This will be mainly illustrated using two
examples. The first is the relationships between the Federal Energy Regulatory
Commission (FERC) and the local Public Utility Commissions in the United States,
and their implications in the California electricity crisis. The second will be the
relations between national (telecommunication) regulatory authorities in Europe and
the need for coordination at the Commission level.
Speakers will highlight key features of the relationships between local or national
levels of regulation and federal or European level. Discussions will focus on the
challenges of coordination across various levels of jurisdiction.
- Dr. Michal C. Moore, Chief Economist, National Renewable Energy Laboratory,
Golden, CO, USA
- Mr. Christian Hocepied, Head of Section, Telecommunications and Post Unit,
Competition Directorate General, European Commission, European Union

Speakers

Questions for discussion:
•

How do local/national regulatory authorities relate to a "core" federal or
supra-national level?

•

How is coordination ensured? What are the successes and failures of the
current frameworks?

•

What are the possible solutions that can be envisaged to improve
coordination

Background documents
•
18.45 – 20.45

Expert contributions.

DRINKS RECEPTION hosted by the UK Cabinet Office at Admiralty House,
26 Whitehall, London.

TUESDAY 11 JANUARY 2005
CHAIR: Mr. Josef Konvitz, Head of Division, Regulatory Management and
Reform, OECD Secretariat
9.15 – 12.45

TOWARDS ACCOUNTABILITY AND PERFORMANCE

9.15 – 11.15

Session 5: Ensuring Accountability Through High Quality Regulation

Discussion

Regulatory authorities are granted broad powers and need to remain accountable
over time. Accountability can be ensured through various procedural means, including
consultation, access to information and transparency, regulatory impact assessments
(RIA) and due process rules when making individual decisions or sanctions. Judicial
appeals also contribute to accountability, but require careful design.
The session will review countries' experiences in extending the tools and
processes of high quality regulation approach to regulatory authorities. The special
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challenges involved by the organisation of appeals will also be discussed.
Speakers

- Mr. David Arculus, Chair, Better Regulation Task Force, United Kingdom
- Pr. Giandomenico Majone, European University Institute, Florence, Italy
- Pr. Sergio López Ayllón, Center for Teaching and Research in Social Sciences
(CIDE), Mexico
- Pr. Marie-Anne Frison Roche, Institut d’Études Politiques, Paris, France
Questions for discussion:
•

How best to ensure accountability for regulatory authorities.

•

How to improve consultation, access to information for stakeholders and
guarantees for due process in adjudicatory processes.

•

What is your country's record in terms of participation of regulatory
authorities in the RIA process?

•

How best to adapt judicial systems to ensure timely and appropriate review of
regulators' decisions.

Background documents
- Strategy and Structure, the Political Economy of Agency Independence.
- UK Better Regulation Task Force, Independent Regulators, (2003)
11.15 – 11.30
11.30 – 12.45
Discussion

Speakers

Coffee break
Session 6: Assessing and Improving Performance
Performance assessment is a key tool in ensuring the accountability of regulatory
authorities, from a public finance and a broad economic perspective. The assessment
needs to take into account the goals of the authorities and the comparative
performance of regulators either with other sectors of the same economy, or, more
likely, with other countries' regulators. Consumer satisfaction is also a key aspect of
performance for a regulatory authority.
- Pr. George Yarrow, Regulatory Policy Institute, Oxford, United Kingdom
- Pr. Fabrizio Gilardi, Université de Lausanne, Switzerland
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Questions for discussion:
• Which type of assessment is used in your country to measure the performance
of a regulatory authority?
• To what extent can regulatory authorities be held responsible for the success
of market liberalisation and for satisfaction of consumers and clients?
• How can a global perspective be useful in terms of assessing the relative
performance of regulatory authorities?
• What are the approaches currently envisaged for assessing the performance of
independent regulatory authorities? What are their policy implications?
• To what extent does the institutional design of a regulatory authority affect its
ability to provide opportunities to develop innovative solutions to problems?
Background documents
Country studies. Expert contributions
12.45 - 14.00

Lunch

14.00 - 15.30

Session 7. Transferring the Findings from OECD Countries to Middle Income
and Transition Economies: How straightforward is this?

Discussion

Findings from OECD countries have often been taken as a model for middle
income or transition economies. However, several governance and institutional aspects
deserve close attention, including the sequencing of reforms, the need for capacity
building, the risk of capture and the availability of qualified national resources. The
draft APEC-OECD Integrated Checklists on Regulatory Reform draws attention on the
need for coherent timing and sequencing of reforms of regulation, when establishing
appropriate regulatory authorities.
Participants will exchange experiences on how OECD experience can be
translated and adapted for a wider world context.

Speakers

Questions for discussion:
• How can the OECD experience on regulatory authorities inform the debate
for middle income and transition economies?
• Which aspects of the institutional setting should be highlighted in order to
reap the maximum benefits from market opening and privatisation?
- Dr. Ioannis Kessides, Lead Economist, The World Bank, Washington, USA
- Mr. Dogan Cansizlar, Chairman – Capital Markets Board of Turkey &
Chairman – IOSCO Emerging Markets Committee Chair, Turkey
- Ms. Maria Vagliasindi, Senior Economist, European Bank for Reconstruction
and Development, London, United Kingdom

Background documents
World Bank Report. APEC documents.
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15.30 – 17.00
Discussion

Speakers

Session 8. Lessons Learned: Moving Towards Good Practice
The last session will focus on some preliminary elements of good practice at the
international level. The discussions will benefit from the results of a recent review of
Regulatory Inspection and Enforcement in the United Kingdom (the Hampton
Review), which will provide a useful context for an overarching discussion on the
development and application of good practice tools. In spite of the specificity of
national institutional settings, common lessons can be drawn from the recent
experience of OECD countries in setting up or modernising regulatory authorities.
Country presentations will outline recent efforts of the host country in defining good
practice tools and in applying them. Participants will be invited to share their views in
developing a common set of good practices and also review the validity of the
analytical framework proposed by the OECD.
- Mr. Philip Hampton, Regulatory Inspection and Enforcement Review, HM
Treasury, UK
- Mr. Brendan Tuohy, Secretary General, Department of Communications, Marine
and Natural Resources, Ireland
Questions for discussion:
•

What are the lessons learned from the OECD experience in setting up or
modernising regulatory authorities from a regulatory governance perspective?

•

How best to ensure that regulatory institutions be accountable and
transparent, as stated in the revised "Policy Recommendations for Better
Regulation".

•

What framework can the OECD provide in order to support countries' efforts
to ensure high quality regulation?

Note: The session will also discuss practical steps to ensure that countries benefit
from the expert meeting.
17.00 - 17.15

Closing, Conclusions by the Chair, final remarks by participants
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LIST OF CONTRIBUTIONS

Regulation of Liberalised and Increasingly Integrated Markets
Pr. Phedon Nicolaides, European Institute of Public Administration, Maastricht, The Netherlands
Market regulation has two broad objectives: to mimic the effects of competition where competition is
non-existent or weak (as, for example, in the case of natural monopolies) and to achieve outcomes not
forthcoming under conditions of full competition (as, for example, in the case of provision of services to
the poor or infirm).
Liberalisation is an effective means of introducing competition in previously statutory monopolies.
The presence of competitors normally exerts a constraint on the ability of the dominant incumbent to
exercise monopoly power, expands product diversity and may also raise product quality and accelerate the
introduction of new products.
Although over time liberalisation removes at least one of the reasons for market regulation, it does not
obviate all of them. Not only are some social policy objectives not achievable through liberalisation, but
liberalisation itself may worsen market imperfections. This would be the case where, for example, the
increase in cross-border transactions facilitates the transmission of systemic risk or of other negative
influences from one market to another.
Liberalised markets may still have to be regulated, but the aims and the methods of regulation need to
be adjusted according to the degree of competition that prevails in the market and the sources of market
distortions. If the source of distortion is outside the jurisdiction of a regulatory authority, it follows that
some form of international cooperation between authorities would be necessary.
Indeed, the need for cooperation becomes stronger as markets become more integrated. This raises at
least two questions: under which conditions should national regulations converge and what kind of
institutional cooperation should be developed between regulatory authorities. The latter question has
important implications for the accountability of regulators.
In the model that is developed in the paper and presented at the meeting, the case for regulatory
convergence is stronger, the larger the gains from common rules that avoid duplication costs, and the
smaller the losses from deviating from pre-integration national optima.
Since, however, any common rules represent a compromise and therefore a deviation from national
optima, partner countries are immediately confronted with the problem of effective application of such
common rules. The credibility of regulators is even a more serious concern in an international setting than
a national setting, precisely because there are strong incentives for national authorities to diverge from the
agreed rules.
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One way of strengthening the credibility of regulators in an international setting is through peer
discussions and reviews. At a more advanced level there can be cross-border exchange of information,
consultation and joint enforcement. An example of such international cooperation is the system developed
by the European Union which has established networks of regulators including the European Commission.
The EU system is naturally unique and reflects the degree of integration achieved among its members.
However, at minimum it highlights the difficulty of achieving effective and convergent regulatory
enforcement. Therefore, some form of regulatory cooperation is indispensable in open and integrated
markets. The added advantage of such regulatory cooperation is that it also enhances regulatory credibility
and accountability because in effect it facilitates learning and improvement of regulatory techniques and
subjects regulators to peer assessment.
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Designing Independent and Accountable Regulatory Authorities
A Comparative Overview across OECD Countries
Stéphane Jacobzone, Principal Administrator, Regulatory Management and Reform, OECD Secretariat
Setting up an independent regulator represents a policy challenge and also raises a number of
important design issues. This presentation offers an overview of the main lessons from the OECD
experience in setting up independent regulatory authorities.
Objectives and context
Independent regulatory authorities are set up to improve economic efficiency in imperfect markets,
where a "commitment problem" exists. The regulator shields public intervention from short-term political
and administrative influence, as well as helps to avoid the risk of capture by specific interests. This is
especially pertinent for network and financial industries, where strong private interests prevail, including
those of (specific) investors, unions and other stakeholders.
This often occurs in the context of the privatisation of former state-owned companies, and when the
necessity of a sound regulatory framework arises. Monopolistic or oligopolistic markets are dominant in
network industries or financial services. This is why it is important to strengthen market efficiency and to
protect consumers' interests. This is part of the transition from the "Owner State" to the "Regulatory
State", where there is a need to clarify the various functions of the state as: owner of enterprises and banks;
preparing and enforcing the general rules, and protecting consumers in terms of quality and good market
functioning. In this context, independent regulators contribute to reducing the conflicts of interest within
the State. As the state is often the owner of large enterprises, which are the incumbents in liberalised
markets, and at the same time in charge of the consumers' interest, there are clearly competing priorities
within public administrations. A solution to some of these difficulties is to set up independent regulators,
and to manage the state assets in separate funds, which are possibly attached to a ministry that would be
different from the one in charge of the policy where independent regulators operate.
This arises in an international context where several cross national binding agreements are likely to be
conducive to the setting up of an independent regulatory authority, either directly or indirectly. This is for
example the case with the WTO agreement on basic telecommunications services, and with EU directives
on telecommunications electricity and gas.
However, within countries, independent regulators also represent a challenge to the executive,
parliamentary and judiciary powers. This is after all one among three possible choices where the other two
alternatives are self-regulation, with a general competition law framework and direct ministerial oversight.
Delegating powers to a regulator at arms' length from the political system entails establishing an
autonomous administrative agency that is entrusted with regulatory powers, including sanctions, licences
and even some rule making capabilities. The independence of regulators is established only within certain
legal boundaries, as it is always possible to change the regulatory framework by law, albeit with a
significant cost. Regulatory authorities should help to improve the protection of consumer interests, to
foster transparency and stability. Such regulatory authorities are to be staffed with high quality staff and a
high level of technical expertise.
The multiplicity of powers and functions held by certain regulators has led some analysts to qualify
them as "Governments in Miniature" due to the quasi-executive, judiciary and rule making powers that
they enjoy. Their legitimacy therefore needs to be established, even though it cannot be ratified by
democratic majority vote. High quality regulation and clear requirements for accountability can help to
establish a proper framework where accountability can be exercised, without jeopardising independence.
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These independent regulators already existed some time ago in the financial sectors, since Central
banks have often enjoyed a greater degree of independence from central administration. It has also often
been the case that financial regulators were located within the central bank. The development of
independent regulatory authorities has increased suddenly in the mid 1980s in the field of
telecommunications, and in the early 1990s in the field of energy, even if the move is less pronounced in
this latter sector.
The legal and practical aspects of independence, including financial resources and staffing
Independent regulatory authorities often have a relatively heterogeneous status in practice, as some
are considered as "ministerial agencies", while others are independent advisory bodies, and only a
significant minority enjoys the full characteristics on an independent authority entrusted with regulatory
powers.
Independence needs to be supported by a number of legal provisions that would include the design of
the executive structure of the regulator, be it a single person, or a board. A board is supposed to ensure a
greater level of independence, and over time, continuity in decision making. It is crucial to specify the
rules for setting-up a term for the board or the chairman, with regards to nomination of individuals and
renewal of mandates. The terms need to be relatively long (i.e. 4 to 5 years or more) and the nomination
should come from the highest level of political authority. The inventory of regulatory authorities across
OECD countries shows that boards tend to be the preferred option in three quarters of the cases of most
sectors. However, the possibility of instructions received by ministries remains, particularly in the field of
energy and to a lesser extent with telecommunications. Staffing deserves special attention. The rules for
hiring and firing senior staff are an important component of independence. Often regulators can only be
dismissed in cases of misconduct or criminal action, but not for disagreeing on policy matters with the
political power.
In practice, experience and the ability to overcome crises are crucial assets. In reality, the
independence of the institution is influenced by the level of leadership the Chair has. This needs to be
carefully considered when setting up an independent regulator. Crises, such as peaks in energy prices or
difficulties in financial markets are also crucial tests for the regulator to exert its independence and
leadership. The quality of the staff also matters, but is also a function of financial and human resources that
can be made available to the regulator to perform its mission.
Financial resources are often relatively small compared with the overall state budget. The use of
central public funds often involves binding constraints in terms of the use of these funds and might lead to
implicit pressures from budgeting ministries. These budgets are also accompanied with a control by audit
offices. In some sectors and some countries, however, regulators may be authorised to receive fees and
levies directly from the industry being regulated. In certain cases, the formula for computing these fees can
even be set by law thus greatly strengthening the independence of the regulator in practice.
Human resources are also an issue to be considered, as regulators often operate within the rules of the
civil service. They require staff with a high level of technical expertise comparable to what is required in
the market even though some of the rules for civil service remuneration might prevent them from offering
competitive rates. In addition, finding this technical expertise might be difficult in very small countries,
which might be a solid reason for implementing multi-sector regulation.
Finally, the location of the regulator might be important in terms of offering some distance from the
political power. In some OECD countries, independent regulators are located outside the capital city, even
if this can also be slightly difficult in terms of staffing.
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The powers of the regulators
The powers of the regulators are directly derived from their functions, which include for "economic"
regulators, the functions of enforcing market rules, licensing and fixing prices of access to the Grid or to
the network. These economic regulators may also perform risk management by using inspection and
control to make sure that prudential ratios for financial institutions are being respected and avoid any
rupture of service or ensure universal service provision.
The rule-making power is often held by the ministers, but in practice, a certain share of this power can
be delegated to independent regulators. These regulators often have a high level of technical expertise,
which enables them to define technical standards and norms. In certain countries, this rule-making power is
only exerted under the authority of the ministries. Regulators can propose rules, which will only be enacted
if endorsed by the political authorities. However, depriving regulators from the rule-making power might
create more difficulties. Regulators that would be deprived from the rule-making power might be tempted
to exert this power by using a quasi judicial approach and by applying the rule of precedent. A set of
precedent decisions equals a rule in practice.
The power of sanction is a quasi judicial power. In the context of the separation of the executive, rule
making and judicial functions need to be exerted and implemented in a way that respects rules for due
process and a fair and open judicial approach. The investigation function needs to be separated from the
department in charge of the sanction. The level of the sanction needs also to be defined in a way that will
deter recurrence, while remaining enforceable. The penal law is often of limited use in the field of
regulatory decisions, as it may not offer the appropriate economic penalties/disincentives to potential
violators.
The horizontal design
The horizontal design involves several forms of coordination between regulatory bodies. The
coordination can be achieved when various regulators or regulatory bodies share a common doctrine, have
a consistent time-frame for decision making and coordinate to reduce the burden of complying with
regulatory standards. Regular meetings and public hearings can contribute to better coordination, while the
official request of a mandatory (and public) opinion from another regulator helps to strengthen the link for
fields such as "competition" or the "environment".
The relationship with competition authorities is a particularly important case, when setting up
independent regulators. Often, independent regulators have complex and conflicting objectives. They
perform their tasks "ex ante" while competition authorities have a more narrow mandate use an "ex post"
approach when enforcing the competition. Of course this does not apply to mergers, where pre-approval
might be required.
Coordination is also enhanced via regional and international (coordination) agreements.
Balancing Independence with Accountability
Balancing independence with proper mechanisms to ensure accountability is a condition of success:
regulators are "non majoritarian" institutions, which need to be supported by mechanisms to reinforce their
political credibility. In many cases, no explicit mechanism exists for reporting and establishing the
legitimacy of independent authorities. Therefore, they need to be implemented and their specifications be
worked out for each individual case. The possibility of being fully accountable is also often demanded by
regulators themselves, for example through instituting the possibility of a dialogue with Parliament.
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Accountability can only be ensured via a system of checks and balances, which involve transparency
and specific procedural requirements, as well as the possibility of a being subject to a substantial judicial
review. The judicial review would involve a complex mix of expertise and coordination, where turnaround
on significant regulatory decisions should be higher. An example is fast-moving markets (as short delays
need to be respected for significant regulatory decisions on fast-moving markets). However, one should
also avoid transforming the court in a sort of second level regulator. This can happen when a court's
decisions are substituted by the regulator's decision. These appeal mechanisms also depend on the judicial
and legal tradition of the country, and differ in countries with Roman or German law, where administrative
courts often prevail.
Accountability can also be enforced via a direct dialogue with citizens and Parliament. An annual
report is often prepared by regulators and presented officially to Parliament or specialised Parliamentary
Committees. Ensuring a corresponding level of technical expertise in the Parliament is also often a difficult
task, if the regulator's decisions are to be properly discussed and scrutinised. The dialogue with citizens can
be organised via discussions with consumers' associations or other non-governmental organisations.
High Quality Regulation is a key instrument when ensuring accountability. Full regulatory Impact
Assessment (RIA) improves transparency and predictability in decision making.
Performance assessment is also crucial to ensure accountability and to establish the legitimacy of the
regulatory authority. This can be performed either through judicial review or through assessing the
performance of the regulator. The performance needs to be understood in a broad economic sense and not
only in terms of whether the regulator has complied with rules for spending public funds. However, not all
regulatory authorities across OECD countries are yet required to release periodic reports on the
achievement of their objectives, even if a significant proportion do.
Conclusion
Setting up independent regulators is a dynamic process where institutional building takes into account
countries specific legal and judicial frameworks and often crafting innovative solutions. There is an
"institutional dynamic" that comes with the process of learning as these institutions evolve over time.
While uniform standards do not exist, all countries are struggling to find the solutions deemed to be suited
to their political and institutional history. On the other hand, the operations of key economic sectors such
as financial services, telecommunications and energy are increasingly internationalized. This calls for a
coordinated and consistent approach across countries.
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Developments in Regulatory Regimes in Germany. Comparison on Telecommunications, Energy and
Rail
Dr. Dominik Böllhoff, Federal Ministry of the Interior, Germany
The process of liberalisation and privatisation in the formerly nationalised industries did not bring
about the end of the state. As sectors shifted from being dominated by monopolies to being more
competitive, the state has been intensively involved via supervision, monitoring and/or enforcement
procedures – shortly summarised as “regulation”.
Germany started to deregulate its telecoms, energy and rail sectors in the 1990s. The core focus of the
presentation, based on a research project run by Max-Planck-Society and London Business School, is to
analyse the institutional design of German regulatory regimes in the utilities, including three institutions:
sector-specific regulatory institution, ministry (department) and competition authority. The three share
regulatory competencies and interact with each other. Taken together, they build a regime to steer the
utility industries.
The institutional design of those regimes is explored during the deregulation process and
developments after they were established, i.e. the ‘post-reform’ changes in regulatory regimes. Comparing
this for the three cases of telecoms, energy and rail, the extent to which regulatory regimes show similar or
dissimilar institutional designs and design changes can be highlighted.
To give a rough overview of the actual regulatory regimes in Germany, sector-specific regulatory
institutions in the three sectors differ: While in telecommunications a Regulatory Agency for
Telecommunications and Posts (Regulierungsbehörde für Telekommunikation und Post, RegTP) was set
up, in the rail sector an administrative agency was institutionalised, the Federal Rail Authority
(Eisenbahnbundesamt, EBA). In the case of electricity and gas, with the associations’ agreements (AA,
Verbändevereinbarung), a self-regulatory approach was opted for. However, latest developments show that
the set up of a regulatory body for electricity regulation is planned to be installed in 2005. Plans to install a
“track agency” for rail regulation are debated since the year 2000. To complete the picture of the German
regulatory regime, the Ministry of Economics and Labour (BMWA) is responsible for telecommunications
and energy, while the Ministry of Transport, Building and Housing (BMVBW) is in charge of the rail
sector. As an overall competition authority, the Federal Cartel Office (BKartA), has competencies in all
three sectors.
The presentation will start with general remarks on regulatory reforms in Germany and insights on the
deregulation process in the utilities sector. This is followed by an overview on regulatory regimes in
telecoms, energy and rail sector. Concluding remarks highlight that German regulatory regimes are not
static, but dynamic institutional settings. As initially only in telecommunications sector a regulatory agency
was set up, there is now a trend to set up regulators as part of a “second reform wave”. Main reasons for
the German reluctance in setting up regulators are the sector-specific design of regulatory regimes before
the liberalisation, the specific national focus on industrial policy, the resort principle and the federal
structure (i.e. involvement of the Länder).

37

Setting up Independent Regulatory Authorities in Greece
Dr. Panagiotis Karkatsoulis, Policy Advisor, Ministry of Public Administration, Greece
1. As a general rule Independent Authorities (IAs) seek transparency and accountability in regulation.
In their establishment lays the rationale that competition, market openness and efficiency can be stimulated
by ensuring non-discriminatory access to network services to all market participants on a timely and
transparent basis.
However, two basic questions are still open:
How can the government’s understanding of different approaches, tools and institutional features
that ensure independence, while providing for accountability, be improved?
How can the high quality of regulation by independent regulatory authorities, seen from a
procedural perspective (clarity, transparency, access to regulation, due process and timeliness of
decisions), be further elevated?
2. The two different schools of thought and practice, namely the anglo-saxon and the continental
European, provide different answers to these abstract questions, going back to their philosophical, social
and economic perception of the organized society. However, there is a common acknowledgement that the
IAs should be established according to the prevailing civil or common law tradition of every country.
In Europe, the functional scope of IAs is described rather in administrative than in regulative terms.
As pointed out in the European Commission’s White Paper on Governance “… regulatory agencies that
aim to “Europeanised” cooperation between national regulators could within the existing institutional
framework exercise the power to adopt one-off acts for the application of secondary legislation rules to
particular cases provided this does not involve a wide appraisal margin with political implications. In other
words, the individual decisions must be in a field where they are encompassed by a clearly defined
objective”.
In this way, the ad hoc character of IAs leads to a fragmented and dispersed structure, provoking
overlapping and un-effectiveness. On the other hand, their secondary characteristics, namely their creation
by regulation, legal personality, autonomous management and financial independence, seem to be rather
unified.
3. The Greek IAs, following the European concept, appeared in the late ’80s in order to serve two
different rationales: the protection and strengthening of human rights and the regulation of the relations
between the markets (utility sector) and the state.
The IAs under the first rationale are the ones for Data Protection, Security of Communication and
Protection of Telecommunications. The Ombudsman and the Supreme Council of Personnel Recruitment
are also included. The second category refers to IAs operating in the utility sector, such as the Competition
Committee, the Telecom Authority and the Energy Regulator. A sui generis IA, which could establish a
special category of its own, is the National Broadcasting Council, whose decisions have a significant
importance for the market players, especially for those wishing to bid for public works or public
provisions: it has the role of a watchdog authority over those sets of regulations that prohibit this parallel
entrepreneurial activity to media owners.
Taking a closer look, some IAs are in a favoured position, since they enjoy a constitutional guarantee
of independence, while others don’t. The IAs of the utility sector have been regulated through a regular law
and not a constitutional one.
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The rationale of the constitutional legislator is quite clear: the answer to the proposal for a
constitutional guarantee for all of the IAs, was the expression of his explicit will to include only those
related to the enhancement of human rights and not the others, operating within the market sector. So, the
Constitution guarantees the independence only of that category of IAs, under the same institutional
framework as the independence of justice and judges. Besides that, the IAs of this category are reporting to
the Parliament and their decisions can be cancelled only by the Council of State.
As far as the IAs of the utility sector are concerned, it is provided that their members should be
auditioned, before their election, by the competent permanent committee of the parliament. Their financial
independence is regulated by law, which strictly prohibits the members of the IAs to undertake any other
job, private of public, except the one resulting from their identity as members of the IA. The IAs of this
category report to the Government and their decisions can be cancelled by the lower administrative courts.
As far as their competencies and responsibilities are concerned, it should be pointed out that they have
both normative and executive ones. They have competencies over licensing that take the shape either of an
independent decision or the expression of a concurrent opinion to the minister’s decision.
The Greek IAs have also the competency of arbitration between their stakeholders, as well as an
auditing function, since they supervise the regulations they produce. The outputs of their controlling
functions are presented in front of the Parliament.
Following from their auditing character, the Greek IAs have also a punitive competency, which
includes: a) suggestions or warnings, b) financial punishment and c) recall of the license.
The Greek legal order seems to find quite convenient the fact that, in several decisions of the Council
of State, it is mentioned that the IAs are much closer to the executive than to the legislative power –
therefore, the regulation for the executive branch seems to the legislator more appropriate than the
constitutional regulations.
The policies of the IAs/ The Telecom Regulator (EETT)
Although Greece reformed the telecom sector later than other OECD countries, and the Telecom
Regulator faced in its initial phase severe problems connected to staffing and financial sustainability, the
situation today seems much better. The telecommunication market developed a remarkable dynamic,
partially because of the Olympic games.
Since the deliberation on the telecom markets in 2001, there is a positive output as far as the prices
and the consumers are concerned. The prices are falling because of the deliberation and the entrance of
new players in the market – and this is the most undoubted result of the reform.
The consumers, on the other hand, recognize the EETT as their supporter, and they demand a more
active role in the whole process. Only in 2003, the EETT received 1.957 complaints.
The Energy Regulator (RΑΕ)
After the painful process of the deliberation of the energy market at 30%, according to the EU
directive in 2001, a remarkable progress has been registered on behalf of the RAE. In almost one year,
RAE produced the sum of the normative texts (12) necessary for the regulation of the energy market. The
RAE played quite an important role in formulating the legislative framework, although it is entitled to
express only a simple opinion, and was also active in the consultation with the stakeholders, as far as the
principles of energy tariff policy and re-organization of the electricity markets are concerned.
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However, the problems with the personal and functional independence of RAE’s members persist and
the issue of the Authority’s financial independence –where significant progress was made- remains to be
solved. The complex and time-consuming process of licensing (RAE is co-competent with the Ministry of
Development) is still unaltered, even though there is some evidence of dynamism in the energy sector.
However, the deliberation of the electricity market is still in its infancy and the role of the PPT, the
previous state energy monopoly, is dominant.
The Competition Authority
Formal competition policy has been in place since 1977, but it developed slowly and only very
recently competition principles were adequately integrated into the policymaking process. The
Competition Authority has suffered in the previous years from an absence of clear policy on
competitiveness. The lack of resources and the inadequate staffing, as well as the establishment of the
Telecommunication and the Energy regulator, resulted to the weakness of the CA and provoked tensions
and confusion in the markets. However, a new framework promises that new perspectives for the CA are
going to open. The outdated legal framework of 1977 is modernized: the President of the CA is henceforth
approved by the Ministerial Council, after the hearing at the Parliamentary Commission on Institutions and
Transparency, and four representatives of the markets are included among the Authority’s 11 members - a
significant progress compared with the previous status. New regulative powers are given to the CA, such
as the imposition of measures of conduct or of structural character and the obligation of businesses to
assume commitments in order to terminate violations. A new, stricter policy is inaugurated for the
enforcement of fines following the non-notification on – or overdue deposition of - data on mergers. Fines
are adjusted at much higher levels. Surely, the most important measure is that of the self-appointed
intervention of the CA to enterprises that violate the principles of effective competition, accompanied by
investigatory and district attorney’s type of competencies of the employees of the Competition Authority.
CONCLUSIONS
•
Though weak, the Greek IAs have been registered as valuable tools for an effective economic
policy in the utility sector.
•
The existing IAs should be further strengthened by the enhancement of their independence and
the extension of the guarantees enjoyed by the IAs responsible for the protection of human rights to the IAs
of the utility sector.
•
The overlapping of competencies between the CA and the rest of the IAs cannot be used as an
alibi for the former’s weakness. Further measures for the enhancement of the CA should be taken.
•
The cooperation -formal or informal- and the exchange of views and experience of the IAs inside
and outside Europe are helpful to their development, especially, in the case of the most legalistic
administrative cultures, like the Greek one.
•

Impact Assessment should be introduced and implemented in all the IAs.

•
The IAs should be emancipated and transformed from bureaucratic to managerial organizations,
offering to the ministerial units new ideas and practical tools. In order to enhance the accountability and
transparency of the IAs, the changes to their organizational culture should be targeted on standard setting,
behaviour modification and information gathering.
•
The overall reform process of the public sector, aiming to more managerial and participatory
forms of Governance, will play a crucial role for the development of the Greek IAs.
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Reform of regulatory agencies in Norway
Pr. Victor D. Norman, Norwegian School of Economics and Business Administration, Norway
Regulatory agencies are essential if an otherwise deregulated economy is to promote economic
efficiency. Competition, financial soundness, transport safety, environmental control and other important
prerequisites for efficiency do not follow automatically from deregulated markets, in part because of
information asymmetries, in part because of externalities, and in part because of economies of scale and
scope. To some extent – general environmental control is perhaps the best example – efficiency can be
achieved through taxes, subsidies or other economic incentives, but by and large, problems arising from
information asymmetries, externalities, and severe scale economies require direct intervention in some
form or other.
In some cases, self-regulation can handle the problem. That is particularly true where reputation
serves as a disciplining devise, or where the individuals affected – as consumers, workers, or whatever –
form a well-defined, tightly knit group. One could argue, for example, that airlines are so dependent on
passengers´ perception of safety that no further incentive is necessary to make them develop high internal
safety standards. One could, similarly, argue that workers in Western societies are so well organized that
job safety standards could be left to labour unions and employers´ organizations. Even in these cases,
however, there is a strong case for government intervention: Left to unions and employers, job safety
standards can easily be used to reinforce insider-outsider problems in the labour market, and a general
perception that airlines take safety seriously can provide unsafe contenders with a chance to make a shortterm profit.
It would be unwise, therefore, to rely on the Coase theorem and leave regulation to the market.
It is equally unwise, however, to leave it to politics. It is the nature of politics to search for
compromises and middle ground. I do not mean this as a criticism – on the contrary. Politics is about
finding solutions that can gather majority support, and in most cases that calls for compromise, centrist
positions. Compromise is not, however, a good idea when it comes to regulation – at least not the sort of
compromise fostered by politics. It is certainly the case that air safety standards should reflect a trade-off
between safety and costs; but we do not want that trade-off to vary depending on the national flag of the
airplane or the profits of the airline. Similarly, the gains from competition must be weighed against the
innovation incentives of monopoly when it comes to copyrights or patents, but the relative weights should
be the same in all individual cases – irrespective of the vote-gathering power of the individuals or firms
involved.
As an economist, I could carry this argument to the point of arguing that all aspects of regulation
should be left to the experts. I could do the same for almost all policy areas, however, and end up in the
nonsensical position that policy is too important to be left to politics.
The best solution, therefore, must be to leave the general trade-offs to politics, but to establish a
regulatory regime that ensures that individual cases are handled outside the political sphere, on the basis of
general principles. In other words, formulation of rules should be a political task – not a task for
independent regulators – while the implementation of those rules should be left to independent regulatory
agencies.
This is, roughly, the approach we have chosen in the reform of regulatory agencies in Norway. In a
2003 white paper from the present government, of which I was a member at the time, a number of
measures were proposed to strengthen the authority and autonomy of supervisory and regulatory agencies,
and to define more clearly the respective tasks of politics and regulatory agencies.
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The proposals derived from the following set of principles:
•
Frameworks and guidelines should be decided politically, while implementation should be
professionalized
•
The regulatory agencies should have more clearly-defined roles -- ideally through the
establishment of single-task agencies and single-agency tasks -- and non-regulatory tasks should be
transferred to other agencies
• There should be parity between agencies, in the sense that cases involving several agencies
should be handled in parallel by the agencies involved
•

The agencies should be given greater autonomy, but not independence

•

Mandates should be politically defined

•

Individual cases should be handled on a purely professional basis, within the mandates

•

There should be independent, professional appeals commissions

•
Cases involving several agencies, and cases of particular national importance, should be decided
politically in the final instance, but through a transparent process and on the basis of public, professional
assessments by the agencies involved
•
Key agencies should be located at a distance from politics, the media and special interest groups - in other words outside the capital.
Based on these principles, the white paper proposed to eliminate the ministerial right to instruct
agencies in individual cases, to establish independent appeals commissions, to establish parity and
transparency in line with the principles, to clarify roles, and to relocate eight of the most important
agencies to other cities in Norway. Parliament approved all of the proposals except the establishment of
independent appeals commissions, and the principles are now being implemented for ten regulatory
agencies.
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Independent Regulatory Agencies in Europe
Dr. Mark Thatcher, London School of Economics, United Kingdom
The 1980s and 1990s saw the creation and/or strengthening of independent regulatory agencies
(IRAs) in Europe. The most significant changes concerned IRAs for market competition- general
competition authorities, sectoral utility regulators and financial regulators. The talk will examine selected
IRAs across four nations- Britain, France, Germany and Italy.
One set of questions concerns why elected politicians chose to delegate to these agencies. A
functionalist analysis of the pressures on elected officials and the functions that IRAs perform provides a
valuable starting point for analysis. Nevertheless, it confronts cross-national and cross-domain variations in
the timing of the creation of IRAs, their spread and their institutional forms. In order to offer a fuller
account, contextual factors that mediate pressures must be considered. These factors include: learning and
institutional isomorphism; state traditions and structures; political leadership; state reforms.
A second set of questions concerns the stage after formal delegation. Formal institutional
arrangements leave much room for choice. Moreover, the formal framework of delegation is overlaid with
informal relationships and resources. Thus issues concern how IRAs have behaved in practice and in
particular, their relationship with their principals, elected politicians, and with regulatees, notably
suppliers.
How have elected politicians used their formal powers over IRAs? The quantitative evidence is that
elected officials have not used their formal controls of nomination to pack IRAs with party politicians and
politicisation has been limited in Britain, France and Germany (Italy is an exception with a much higher
level of politicisation). Formal dismissal of IRA members is virtually unknown; informal pressures to
depart early, if exerted, do not appear to have succeeded. Instead, few IRA members resign- typically they
serve out their terms and have longer average tenure than ministers. Elected politicians have made little use
of powers to overturn IRA decisions. Once created, IRAs have limited financial and staff resources, but the
effects on dependence vis-à-vis elected politicians need to be studied. Thus delegation to IRAs has led to
the creation of a body of regulators distinct from elected politicians and enjoying tenure that favours
independence from direct control by the latter.
What relations have developed between IRAs and regulatees? In France, Germany and Italy, the
‘revolving door’ between IRAs and regulated firms is an exception. Britain offers a different picture, with
much movement between IRAs and the private sector. Yet IRAs have not broken decisively with
regulatory traditions of favouring suppliers. Even in a highly visible area such as merger control, IRAs
have undertaken little activity. The findings are mixed but give partial support to studies arguing that
regulators often act in the interests of regulatees.
Finally, policy and normative questions about IRAs must not be forgotten. What is the appropriate
level of political control over their behaviour? How should their levels of resources be determined? What
are appropriate yardsticks to assess their performance? How can IRAs be made accountable and
legitimate?
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Central State Administration Reform: Unified Model of State Regulatory Authorities
Daniel Trnka, Department of Regulatory Reform and Central State Administration Reform, The Office
of the Government of the Czech Republic
The project aimed to find a general framework for functioning of independent sectoral regulators has
started in October 2002. There were three main reasons for starting the project. It was one of the
recommendations of the OECD following the peer review of regulatory reform in the Czech Republic, new
legislation was being prepared in some sectors like telecommunication or financial regulation and finally,
there was a pressure from some of the regulators that came up with an idea to fulfil this particular
recommendation. Other regulators and some ministries unanimously approved the project and the value it
should have for their work.
During a preliminary meeting among ministries, regulators and the Government Office,
representatives of many regulators identified some common problems all of them have to face. Regulators
were created in the Czech Republic since 1989 in some sectors without any common framework. This
results in many ungrounded differences among them. The best examples are the Czech Telecommunication
Office and the Energy Regulatory Office. These two authorities, despite their very similar functions in their
respective sectors, have different positions in our state administration system. To name some other
problem, there is still deeply rooted feeling of superiority of the ministries in relation to regulators. This
leads to overlooking of regulators during the legislative activities or problems in advocacy of regulators’
proposals and opinions in the Government.
Although the Department of Regulatory Reform of the Government Office is a sponsor of the project,
it acted only as a coordinating body of this horizontal project in which all regulators and some selected
ministries took part. A working group composed of their representative has been meeting once a month to
discuss issues and details of the final proposal. Since the working group had more than 20 members,
efficient, interactive work would have been impossible. That is why the background materials for WG
meetings were prepared in small groups of experts on particular issue (organization, legislative procedures,
financing, etc.).
The goal of the project was to prepare a concept paper for the Government which should serve as a
basis on which the particular laws covering existing regulators would be adjusted and new legislation for
newly created regulators would be prepared. As it will be necessary to amend many laws starting with the
Act on Energy and finishing with the Act on Budgetary Rules, it will be necessary to prepare a separate
Act amending all these particular laws.
The authorities that the new proposal should deal with are: the Energy Regulatory Office, Czech
Telecommunication Office, Czech Securities Commission, Czech Mining Office and Council for Radio
and TV Broadcasting. Other possible candidates are the State Office for Nuclear Security, the Railway
Office (which is still part of the Ministry of Transport) and the currently prepared regulators of financial
markets and water management respectively.
The Model covers the following issues:
- Statute of regulators – their position in the state administration hierarchy including formal procedures for
legislation- and policy-making processes, their general competences;
- Regulators’ relations with the Government (they will have the right to provide the Government with their
comments on newly prepared legislation and to inform the Government about the needs for new
legislation), ministries (there will be “partnership” rather than superiority), the Parliament (which will
have a controlling competence through the adoption of the annual report) and also the Office for
Protection of Competition;
- Administrative procedures – regulators’ decisions and administrative actions, appeal mechanism;
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- Management and organization – appointment and removal of the top management, human resources
management (which will be driven by the Civil Service Law);
- Financing – budgeting, enabling of regulators’ own resources, audit.

45

Maintaining Efficient and Effective Relations Between Regulatory Authorities
Dr. Michal C. Moore, Chief Economist, National Renewable Energy Laboratory, Golden, United States
of America
Regulators of public utilities have special responsibilities in their oversight of utility operations,
investment and facilities expansion. This is true across industry as well as area or spatial boundaries.
Although the roles for regulators are specified by the authorizing agency or legislative body, the general
responsibility of regulators is similar no matter where they are serving.
In each regulatory regime, there is the potential for overlap and conflict with other agencies with
similar or even dissimilar missions as well as those agencies that experience similar overlaps at federal,
state or local jurisdictional levels.
This paper explores the issue of regulatory roles by contrasting regulatory structures in two US
electricity markets, California and the Pennsylvania, New Jersey, Maryland (PJM) ISO where restructuring
has been the catalyst for new regulatory designs, with dramatically different outcomes. The two areas
chosen provide the background for a brief discussion of the role of the Midwest Independent System
Operator (MISO) in the grid failure of 2003. For this paper, electricity markets provide a convenient
framework for discussion of the implications of independence vs. intervention and legislative direction of
regulatory activities.
This paper describes some of the lessons learned from these regulatory interactions by examining how
large electricity markets are organized and supervised by regulatory institutions that attempt to minimize
interference while promoting efficient trading and commodity delivery.
Lessons from the US regulatory system can be instructive for other integrated electricity markets in
other regions of the world.
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Regulatory reform and the promotion of coherence and consistency as regards the regulation of the
provision of electronic communications services in the European Union
Christian Hocepied, Head of Section, Telecommunications and Post Unit, Competition Directorate
General, European Commission, European Union
This presentation aims to describe how, in practice, the Commission promotes consistency in the
regulation of electronic communications services in the European Union. It highlights in particular the mix
of policy objectives, institutional requirements and procedural rules put in place for this purpose.
Since the beginning of the liberalisation programme in 1987, the EU Commission has shaped and
harmonized to a large extend the regulation of the provision of telecommunications services in the EU,
while entrusting national regulatory authorities (NRAs) with its application. Under Directive 96/19/EC,
Member States had to notify draft licensing procedures for the provision of voice telephony and public
telecommunications networks, to allow the Commission reviewing their compatibility with EU Law. In
addition, the Commission monitored ‘ex-post’ the implementation of EU rules by the Member States and
their regulatory authorities. The Commission brought several States to Court for infringements. Thirdly,
the Commission published a number of recommendations to foster a common approach, for example on
accounting separation. The Commission also published annually reports reviewing the progress of
competition and the state of implementation of EU law in each Member State. Moreover, high level
regulators meeting were organised to discuss common issues and foster a common regulatory culture.
These five means ensured a consistent application of the EU Framework, where the latter was clear and
precise.
The EU framework contained indeed a number of ambiguities. For example, it did not take a position
for infrastructure or service competition; it did not detail the scope of judicial review of NRA decisions; it
did not deal with possible structural remedies; it did not specify the respective role of sector-specific
regulators and competition authorities. As a consequence, Member States followed often diverging
approaches on these issues. Administrative procedures were seldom transparent and the objectives of
regulation not always clear (or changed over the years). Market players had only limited visibility and legal
certainty. This was also due to the successive measures taken by the Commission to make liberalisation
successful: introduction of carrier select and carrier-pre-select, benchmarking fixed termination rates,
introduction of number portability, promotion of flat rate interconnection, introduction of local loop
unbundling, promotion of bitstream.
For this reason, the review of the directives was initiated in 1999 with a broad public discussion on
the objectives of the future regulatory framework. The three main objectives were, first, that the new
regulation should be flexible and leave discretionary power to the NRAs to allow them adapting
obligations and constraints rapidly to market evolution. Second, that regulation should be kept to a
minimum to alleviate any un-necessary impediment to market developments. Third, that regulation should
as far as possible be harmonised at the European level to ensure a consistent framework throughout the
EU.
The Directives adopted in 2002 (the 2002 framework) reflect these principles: the framework sets out
clear policy objectives to be pursued by NRAs. At the same time, the framework gives broad discretion to
the NRAs while establishing procedures to, on the one hand, limit the scope of regulation to certain
markets and operators and, on the other hand, to foster a common approach to sector specific regulation
and to increase legal certainty and transparency for the market players, among others, by which avoiding
conflicting approaches under sector specific regulation and competition law.
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The number of activities regulated ex ante is limited via the procedure that NRAs must follow to
impose obligations or constraints on market players: NRAs must take utmost account of the
recommendation of the Commission of 11 February 2003 listing 18 markets susceptible of ex ante
regulation. NRAs may deviate but must then show that, in particular, sector specific regulation is
indispensable because the relevant problems cannot be dealt with by competition law remedies. In
addition, under the 2002 framework only dominant operators are to be regulated ex-ante and NRAs must
apply a competition law approach to assess their market power. To ensure a consistent approach
throughout the EU, the 2002 framework requires NRAs to notify their draft decisions, including the
obligations they envisage to impose / relax, to all other NRAs and to the Commission. The Commission
has the power to veto market definitions and designation of dominant operators and may comment on
envisaged obligations. To ensure transparency the relevant draft measures must also be submitted to a
public consultation of at least one month. National competition authorities are also involved in this process,
albeit in different ways in each Member State.
A harmonized approach is also fostered by the power of the Commission to bring Member States to
the Court of Justice for failure to apply correctly the framework. In practice, infringement procedures are
only used as last resort. The Commission services provided ex-ante interpretative guidance on particular
provisions of the new directives, in reply to specific questions. Where possible, responses from
Commission services have been made available on a collective basis, and at the level of the principles
involved, within the framework of the Communications Committee (CoCom) with the aim of achieving
consistency of application across the Community and to enable Committee members to give their views on
the issues concerned. In addition, the Commission pursued its policy of publishing at the end of each year
implementation reports. The Commission has also set up the European regulators Group (ERG) in which
common positions are discussed between the concerned Commission services (Information Society DG
and Competition DG) and independent regulators (not the ministries) as regards the regulation of the
sector.
In parallel, the application of competition law, including sector inquiries, allowed to draw the
attention on possible regulatory shortcomings in regulated markets, and constitutes thus, in a certain
manner, an indirect means to foster a harmonized approach by NRAs.
However, regulatory convergence will only occur with the emergence of a common regulatory
culture, which the Commission encourages, but cannot impose.
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The Better Regulation Task Force
David Arculus, Chair, Better Regulation Task Force, United Kingdom
The Better Regulation Task Force was established in September 1997. It is an independent body that
advises Government on action to ensure that regulation – and its enforcement – meet its five Principles of
Good Regulation.
The Five Principles of Good Regulation are equally applicable to independent regulators and to
government departments. They state that regulation should demonstrate:
•
Proportionality – Regulators should only intervene when necessary. Remedies should be
appropriate to the risk posed. Costs should be identified and minimised.
•

Accountability – Regulators must be able to justify decisions and be subject to public scrutiny.

•

Consistency – Government rules and standards must be joined up and implemented fairly.

•

Transparency – Regulators should be open and keep regulations simple and user-friendly.

•

Targeting – Regulation should be focused on the problem and minimise side effects.

Task Force members are unpaid volunteers and come from a variety of backgrounds. As Chair, I
derive what power I have through the backing of the Prime Minister. He has asked ministers to respond to
our reports within 60 days of publication and, in the majority of cases, our recommendations are accepted.
Because we are independent, we can choose what we study and challenge government. We also have
a good record of achievement. I have set the following key objectives for the coming year:
•

To make culture change a reality

•

To deliver on deregulation

•

To reduce paperwork burdens

Our Current Work Programme
We have focused our work both on the UK and at European level. In UK terms, the Prime Minister
has asked me to look at ‘One in, One out’, a process that would balance new regulation with compensatory
deregulation or simplification, and how the UK might implement the Dutch model to measure and reduce
the administrative burdens of regulation on businesses. At European level, we have delivered a report on
Simplification “Make it Simple, Make it Better” and are currently working on studies of consultation and
alternatives to regulation. This work will support the UK Presidency drive for better regulation in the
European Union, part of the Six Presidencies Initiative.
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BRTF Work on Independent Regulators
We have looked at the work of Independent Regulators in the UK because they are such an important
part of the UK regulatory environment and the origin of a great deal of the concerns that business and
others express about regulation. One problem is knowing how many there are – estimates vary but we have
found over 150. The ‘big 12’ had a combined budget of over £2 billion in 2003/4 This raises important
questions about efficiency, value for money and effectiveness, as well as the issue of accountability and
how “independent” we want or need these regulators to be.
Better Regulation Task Force Recommendations
Our recommendations are designed to strengthen the performance and accountability of independent
regulators while encouraging them to adopt the Five Principles of Good Regulation. We recommend that:
• They should prepare regulatory impact assessments, follow the Code of Practice on Consultation
and increase transparency by holding open meetings
•

They should increase accountability by having appeal mechanisms

•

They should sign up to the Enforcement Concordat

• They should be free to appoint the staff they require and to fix salary levels within their agreed
budget.
•
The relationship between the regulator and the government departments should be set out in a
management statement.
•

There should be a split between the posts of Chair and Chief Executive

•
All independent regulators should have a Board with a balance of executive and non-executive
directors, with appropriate arrangements for induction and appraisal.
Conclusion
Our work has raised a number of questions that I am sure you will want to reflect on further. For
example, when we speak of ‘independent’ regulators, what do we mean? There is statutory independence
from government, giving freedom to operate without political interference, but also financial
independence, personnel independence, operational independence and enforcement independence – which
often need to be earned if the regulator is to have credibility with stakeholders.
Equally, when we speak of ‘accountability’ what do we mean? Accountability in the UK is formally
to Parliament, but there is also accountability to government, to the regulated community and to the wider
community and they often want different things. Achieving proper accountability means regulators should
work transparently and be close to those they regulate. Getting independence and accountability right has
implications for how the regulators go about their work, raising issues of governance, communication and
good regulatory practice. And all of this raises questions about the capacity of regulators, especially the
smaller ones, to deal effectively with the increasing requirements of those they regulate and of government.
In the UK, I am encouraged that my colleague Philip Hampton is conducting a review of inspection
and enforcement aimed at reducing administrative burdens. His interim report was published in December
and raises a number of important questions relevant to today’s discussion. In particular, he is asking the
same question that I often ask – Who regulates the regulators? – and inviting views on what is the optimum
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number, size and organisation of our independent regulators. The Task Force has also noted the tendency
of independent regulators to make legislation more burdensome, through a process we have called
“Regulatory Creep”. As the prime function of regulators is to regulate (and they are often very good at it)
but as we also want to reduce regulatory burdens on business, we need to ensure that regulators are
properly accountable and that government retains the levers it needs to effect the changes it deems
necessary. That is why it is so helpful to learn from experiences in different countries.
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Agency Independence and Accountability
Pr. Giandomenico Majone, European University Institute, Florence, Italy
There are two main reasons for delegating powers to a regulatory agency: to reduce decision-making
costs (e.g., by taking advantage of agency expertise); or to enhance the credibility of long-term policy
commitments. In the first case, the main problem is not, strictly speaking, accountability, but control. On
the other hand, when the purpose of delegation is to enhance policy credibility direct control and oversight
play a subordinate role: accountability, in its many dimensions and levels of application, is the primary
concern. This is because in order to enhance the credibility of the delegating principal, the agent must be
given wide discretionary powers, and it may even be necessary to appoint an agent whose preferences
differ significantly from those of the principal. Formal models of central bank independence, for example,
imply different preferences for price stability as between the government and the central bank. An
independent agent is in fact a fiduciary. A fiduciary relationship is characterized by wide discretion and by
the open-ended character of the fiduciary’s duty to act. Such extensive powers and responsibilities must be
balanced by a sophisticated system of accountability that goes well beyond the controls needed to
discipline the limited discretion of a bureaucratic agent.
Given the importance of regulatory credibility in an integrating world economy, the challenge for high
quality regulation is to design a framework where independence and accountability are complementary and
mutually supportive, rather than mutually exclusive, values. Such a framework will largely consist of
procedural and other indirect means of inducing the desired agency behaviour. An early, outstanding
example of an indirect approach to agency accountability is the U.S. Administrative Procedure Act of
1946, now widely imitated by most OECD countries. The Act prescribes an agency’s obligation to make
public information about its organization, procedures and substantive requirements, and to provide
advanced notice of proposed rulemaking. Interested persons must be given opportunity to participate in
rulemaking through submission of data and arguments. The Act also defines general conditions for judicial
review of agency decisions. The procedural requirements of APA have been further developed and refined
by the Freedom of Information Act (FOIA, 1966); the Government in the Sunshine Act (GITSA, 1976);
the Federal Advisory Committee Act (FACA, 1972, revised in 1976 to meet the standards of the FOIA),
and the Regulatory Flexibility Act (1980). In addition to reducing the informational disadvantage of
political executives, stakeholders and citizens at large, these statutes assure that agency decisions will be
responsive to the constituents that the policy is supposed to favour. Through the notice-and-comment
provisions, for example, the agencies learn who the relevant stakeholders are. Other procedural rules
induce regulatory agencies to take into account broader concerns such as the environment or the
competitiveness of small enterprises. Again, the broad public participation which these statutes favour,
works as a gauge of political interest and controversy, providing advance warning about serious
distributive consequences of the decisions an agency is likely to make, in the absence of political
intervention. These and similar procedural requirements provide the foundations of a sophisticated
accountability framework, without interfering with the legitimate exercise of agency independence.
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I have already pointed out that accountability and control, though closely related concepts, are by no
means identical. It should also be noted that agency independence is a necessary, but not sufficient,
condition for accountability. Independence per se may favour excessive and unpredictable regulatory
discretion, bureaucratic drift, and agency capture. There may even be a tradeoff, at the margin, between
independence and accountability. For instance, a multi-headed commission is generally considered to be
more independent than a single-headed agency, but accountability is probably better defined in the case of
the agency. Incidentally, this seems to be the reason why Boards, which in the past used to be quite
common in Britain (as were Councils elsewhere in old-regime Europe), by mid-nineteenth century were
either converted into a formal ministry, or a minister was made directly responsible to Parliament for the
activity of the Board. By today standards, ministerial accountability to Parliament is only one dimension of
accountability. To emphasize this multi-dimensional nature, one should think in terms of accountability
vectors. Accountability is also a multi-level process, hence the notion of different accountability spaces.
High quality regulation presupposes the right balance between independence and accountability, but
also the setting of appropriate accountability standards. At each level of governance – national/subnational; supranational/regional; international – and along each dimension of accountability, the quality of
the accounts given by an agency depends on the quality of the standards developed by legislators, political
executives, the courts, professional opinion and, not least, by the political culture of a given country. In
particular, regulators are often criticized for shortcomings, such as poor accountability, which in many
cases are due less to their actions or omissions than to the way the enabling statutes have been written.
In sum, a good accountability framework is to a large extent a matter of an institutional design
reflecting the many dimensions and levels of the account-giving process. There still is insufficient
appreciation of the importance to high quality regulation of suitably designed procedures, as unobtrusive
and indirect, but powerful, means for enforcing agency accountability.
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Lessons from the Mexican Experience
Pr. Sergio López-Ayllón & Ali Haddou-Ruiz, Center for Teaching and Research in Social Sciences
(CIDE), Mexico
The independence of regulatory agencies has been identified as an important contributor to the
improvement of regulatory outcomes and economic efficiency. While isolating technical regulatory
decisions from political pressures is generally desirable, care must be taken to avoid a “democratic deficit”
of independent agencies. This paper explores the tensions and synergies that arise from the mechanisms to
ensure both their “independence” and “accountability”.
The institutional design of independent regulatory authorities must take into account a multiple set of
relations, both horizontal and vertical, that involve the exercise of its autonomy. The construction and use
of accountability mechanisms in those relations should seek to ensure both a strong accountability and the
exercise of full autonomy in the regulatory decision making process. Based upon the Mexican regulatory
authorities’ experience, this paper proposes a framework for the analysis of accountability mechanisms of
independent regulators. An important lesson from this review is that the use of mechanisms such as access
to information and regulatory impact analysis, enforced by other independent regulatory agencies,
strengthen the horizontal accountability of sectoral regulatory authorities and reduces the risk of capture.
Although the idea “accountability” is conceptually simple, in reality the meaning of “accountability”
remains evasive and its boundaries are not always clear. For this reason, the first section of the paper
defines the sense in which we use the concept of accountability and develops the framework of analysis
that is used in the second section, devoted to the analysis of the accountability mechanisms of Mexican
independent regulatory authorities.
Accountability implies two basic connotations. The first one is answerability, the obligation of
regulatory authorities to inform and explain what they are doing. The second is enforcement, the capacity
of “accounting agents” to impose sanctions and correct the decisions of regulatory authorities that deviate
from their mandate. Accountability thus encompasses three different but interrelated means of control of
power: transparency (information), justification and enforcement (punishment). The three dimensions
together make accountability a multifaceted concept that can be implemented through a variety of forms
and instruments. Successful accountability may be achieved by diverse combinations, but not necessarily
all, of the three means of control. The different types and instruments of accountability are explored
throughout the paper.
Another important distinction is related to the “accounting agents”, that is, those who enforce political
accountability. The classical distinction between vertical and horizontal accountability is meaningful
regarding regulatory authorities. Vertical accountability describes a relationship of relative subordination.
An agency may either be required to submit predetermined information to a hierarchically superior
authority or to he public, or this authority may extract information from the agency in the process of
exercising its supervisory authority. In this respect, vertical accountability may be “top down” or “bottom
up”. Horizontal accountability describes somebody holding someone else of “equal” power accountable.
Yet, the reality of power makes the concept of “equality” problematic. For these reasons, it seems more
productive to stipulate that horizontal accountability refers to the relation between “independent” agents, in
which both parties form relatively autonomous powers that do not stand in a relation of formal
subordination to each other.
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Based on these concepts, the paper proposes a framework for the analysis of accountability of
regulatory authorities. In this framework, the regulatory agency is at the center of a complex system of
relations established with the executive, the legislative, the judiciary and even other regulatory agencies
with horizontal competences, such as competition authorities or regulatory oversight bodies. In these cases,
we will assume that the regulatory agency is in a position of “horizontal” rather than of “vertical”
accountability since its “independence” must imply a certain degree of autonomy in its powers and
competences vis-à-vis other governmental agents. Important factors that define the degree of autonomy
are, for example, the specific mandates of the institutions and whether or not individual decisions can be
reviewed by the line ministries.
Although regulatory authorities have always been a part of the institutional makeup of Mexican public
administration, the idea of independent regulatory authorities was introduced only in the early 90’s, when
the process of economic reform was well underway. These independent regulatory authorities can be
grouped into two broad categories. The first includes typical sectoral regulatory entities. We examine three
of them, in the fields of energy (CRE, the Energy Regulating Commission, 1993), banking (CNBV, the
National Securities and Banking Commission, 1995) and telecommunications (Cofetel, the Federal
Telecommunications Commission, 1996). The second category comprises independent agencies created to
anchor continuous horizontal reform processes, such as competition (CFC, the Federal Competition
Commission, 1993), regulatory reform (Cofemer, the Federal Regulatory Improvement Commission, 2000)
and access to information (IFAI, the Federal Institute for Access to Information, 2002).
In the Mexican administrative context, independent regulators generally operate by virtue of the
legislative delegation of specific regulatory tasks that fall under the general sectoral authority of line
ministries. However, it is important to note that the idea of independent regulatory power was alien to the
administrative, legal and political system. For that reason, much of the discussion regarding independent
regulators was concentrated on the degree and form of the autonomy from line ministries. Regulators’
autonomy was generally expressly integrated into their statutes, but tended to be somewhat limited in
practice. Given the traditionally active role played by line ministries, the need for designing specific
accountability mechanisms for the new agencies was reduced (less independence limits the need for
accountability).
The analysis of six Mexican regulatory agencies in the matrix we produced shows that the degree of
accountability has increased significantly over time. In other words, the agencies most recently created –
Cofemer and the IFAI– have greater independence but are subject to a larger number of accountability
mechanisms. It is important to notice that both agencies are responsible for the implementation and
enforcement of horizontal regulatory policies: regulatory reform and access to information. Conversely, the
three sectoral regulatory agencies are somewhat less independent and are subject to fewer accountability
disciplines. However, the role of horizontal agencies has played a significant complementary role in
increasing the accountability of the sectoral regulators. Interestingly, this has in turn strengthened the
degree of independence of sectoral regulators with respect to line ministries and reduced their propensity to
regulatory capture.
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Conferring Regulators’ powers to resolve disputes and ensuring accountability through judicial
review
Pr. Marie-Anne Frison-Roche, Institut d’Etudes Politiques de Paris, France
This contribution tries to expose two sorts of dispute resolution powers, which could be given by the
Law to the Regulation Authorities, and the inherent consequences when the Regulator’s decision is
controlled by the court.
The power of the Regulation Authorities to settle disputes between firms operating in the regulated
sector, especially regarding network access, is quite new and more unusual than their powers to adopt
general rules or to impose sanctions. This power has not been given to all regulators – for example the
financial regulators don’t have it - nor it is found in all European countries. Someone could say it is not a
good idea to give this power to the Regulator because this is the judicial courts’ function. But it could be
useful and a new step in an efficient Regulatory System if the legal system organise the control of this new
and civil power exercised by the Regulator.
First, it is important to study this power in itself in connexion with the Regulators’ function. Second,
this power is exercised differently if the dispute resolution process is a real part of the regulatory power or
if it is only an ordinary civil power such as a civil court could hold. Third, it is interesting to look at the
amplitude of the judicial review done by the courts, which makes the Regulator accountable.
This dispute settlement power seems quite natural, because the evolution of the Regulatory Systems
has transformed the Regulators, usually administrative bodies, into a sort of court, with a strict due process,
as a natural consequence of the power of sanction. After this first step, it is efficient to also give them this
civil power. The reasons for doing so are: the efficiency of the concentration of power in the Regulator’s
hands, its technical competence to understand the dispute, its celerity to settle.
But essentially another reason could explain this new power and its strong use by the Regulators:
generally, the legal system only gives this power in a very special case : a dispute between an operator and
the network holder who denied access to the former. The Regulators use this power forcefully, for example
they can oblige the network holder to open the network or can impose a new fair price, but they refuse to
extend this exercise beyond the question of access. In this way, the most important aspect is not really the
end of the dispute, but the organisation of the access. This civil power is the core of the Regulatory system,
because a concrete access to the network, which is an essential facility, for every competitor, is the core of
the economic regulation.
The first conclusion could be: if the regulated industry is dependent on a network, an essential facility
(such as telecommunications, energy, transport), access to it is crucial for fair competition and dispute
resolution between the network holder and the other firms is the right way to “civilize” this access. This
power must be given to the Regulators, and not simply to the Competition Authority or the Civil Courts,
because the access, with its technical implications and the price fixation, is the core of the Regulators’
function.
Conversely, if the concerned sector is not dependent on a network (such as banking and financial
sectors, media), there is less reason to give this power to the Regulation Authority. The Law should do it
simply because this body is technically more efficient to find an adequate solution quickly. A country with
a good judicial system, with well-informed and highly qualified judges aware of technical and economic
implications, is more logical to let them resolve these cases. It is only if it is difficult to find these people
that it could be better to entrust the Regulation Authority with this, within its other functions.
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The distinction between these two sorts of dispute resolution, the first as a real part of the sector
regulation through access to the essential network, and the second as a pragmatic configuration to obtain
good, quick and technical settlements for every sort of dispute, has legal consequences.
If the dispute resolution power is given to the Regulator in charge of network access, his competence
is strictly limited to access cases but his powers must be stronger than the power of ordinary courts: it is
necessary that the regulator is able to fix prices or oblige the network holder to invest in technical
improvements to the network.
If the dispute resolution power is given only because the Regulator is more aware of technical
difficulties and solutions, it isn’t necessary to limit his competence to special cases and he could be called
upon in any case, for example between operators and consumers. But, because this is an ordinary civil
function, his powers cannot be greater than those of a traditional judge. For example the Regulator
shouldn’t have the power to impose a new price, because a court cannot do so.
The same distinction between the two sorts of resolution powers can be used to determine the power
of the control body before which an operator can contest the Regulator’s settlement. The right to contest
such a decision is obvious, because the Regulator who pronounces a dispute settlement acts as a tribunal
and the European Court of Human Rights gives the right to any party to bring an action before a court
against a Regulator decision. In this sense, the Regulator is accountable as a tribunal.
If this civil power has been given to the regulator for every case, with ordinary power, such as a court
could have, the control made by the control court is full : the power in the first instance (decision taken by
the Regulator) and the power in the second instance (decision taken by the court) are homological. This is
why the court might adopt new solutions, exercising a power of reformation.
But if dispute resolution, - regarding merely network access, with special and very strong powers
given to the Regulator because this is the core of the sector economy - , is part of the regulatory function, it
is very difficult pour the court to replace the Regulator’s decision. The judicial court is not a Regulation
Authority ; it is both more and less. In this case, the court which controls the dispute settlement
pronounced by the Regulator can only control the due process, the use of evidence and the legal regularity.
For the Regulator, it is more a formal and procedural accountability.
In conclusion, when the Regulator settles dispute regarding network access, he is like a judge, and this
is why the judicial review must be the natural form of his accountability, but at the same time he is more
than a judge, especially by fixing the price, and this is why the court only verifies regularity of the
decision, respect of due process and satisfaction of evidences rules. This is an illustration of a difficulty of
the Regulator’s accountability: the body which controls is less powerful than him.
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Assessing the performance of independent regulatory authorities
Dr. Fabrizio Gilardi, Lecturer, Université de Lausanne, Switzerland
Assessing the performance of independent regulatory authorities is an important task. Determining if
regulatory tools and institutions are appropriate and lead to the expected results is important in general, but
in the case of independent regulators an additional reason exists. In effect, recent studies have shown that
independent regulatory authorities have become an almost natural institutional form for regulatory policy,
and this independently from the functions they actually perform. This is not to say that independent
regulators do not perform well; rather, this means that reasons other than the strict technical desirability of
independent regulatory authorities have mattered for their diffusion. Given that this trend is not likely to
stop, and that independent regulatory agencies suffer from a relative lack of democratic legitimacy, finding
out if independent regulatory agencies perform better than more traditional bureaucratic structures is of
utmost importance.
This presentation does not focus on the performance of individual regulatory authorities. Rather, the
question is the following: do independent regulatory authorities perform better than non-independent
regulators? Or, more generally: (how) do the institutional characteristics of regulators influence their
performance? The discussion is conceptual and methodological. No empirical evidence is given to answer
these questions; rather, some concepts and methods that can be used to produce such evidence are
presented.
The first step to assess the performance of independent regulatory authorities is to identify the
rationales for their establishment. What can independent regulators do that non-independent regulators do
not? Three main elements are frequently mentioned. The first is expertise. It is often argued that
independent regulators are better able to build up the specific knowledge needed for their activities, even
though it is not immediately obvious why a non-independent regulator would be less able to do so. A
second argument is flexibility: independent regulators may be quicker to adapt to new market conditions.
A third argument is credibility. Independent regulators are outside the electoral cycle and thus less prone to
be influenced by short-term consideration that would make regulatory commitments less credible, which
may discourage private investors.
The performance of independent regulatory authorities could be assessed by examining if, in
comparison to non-independent regulators, their regulatory activities tend to be more expertise-driven,
more flexible, and more credible in the eyes of investors. This strategy is likely to raise data problems,
since there is no straightforward way to measure expertise, flexibility, and credibility. I therefore suggest
an indirect strategy that implies determining how the institutional characteristics of regulators are linked to
the final outcome, namely market performance. In effect, expertise, flexibility and credibility do not matter
per se, but because they are believed to be associated with better regulation, which in turn is expected to
lead to better market performance. Assuming data availability, this second strategy could be carried out
quite straightforwardly through an econometric analysis where the dependent variable is market
performance (e.g. prices, quality, profitability), and the main independent variable a measure of the
institutional characteristics of regulators (e.g. an independence index).
A complication arises when it is considered that regulators are often required to pursue conflicting
goals. For example, regulators may have among their goals both low prices for consumers and fair
profitability for firms, or a competitive market in the presence of universal service obligations. A relevant
question is therefore whether independent regulators are more able than non-independent regulators to deal
with such trade-offs. If it is the case, then the trade off should be less severe in the presence of independent
regulators, which should be able to ensure, for example, that a market is fairly competitive despite
universal service obligations. This could be investigated through an econometric analysis where the
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dependent variable is one of the two terms of the trade-off (e.g. market performance), and where the
independent variables include a measure of the institutional characteristics of regulators, the second term of
the trade off (e.g. universal service obligations), as well as an interaction between the two. This will tell us
if, and how, the (negative) impact of universal service obligations on market performance (that is, the
severity of the trade off) depends on the institutional characteristics of regulators.
So far it has been assumed that the performance of independent regulatory authorities can be assessed
by looking at their output. The input side, however, must not be neglected. Independent regulators are
outside the “democratic chain” of legitimacy. Their accountability is therefore an important aspect that
must be taken into account. Two dimensions of accountability can be identified. The first is the decisionmaking process, where legal review, transparency and open access (participation) can improve
accountability. With respect to open access, it is important to note that, as is well known, all groups have
not the same resources and therefore not the same possibilities of making their voice heard, despite their
formal right to do so. The influence on regulators through public participation is thus likely to be biased in
favour of well-organised groups. The second dimension of accountability is the incentive structure of
independent regulators, which is composed mainly of the goals that are set for them and of the evaluation
of their performance. It is important that the goals are as unambiguous and as less contradictory as
possible, so that their evaluation can be done on the basis of clear criteria.
In conclusion, this presentation has outlined a few strategies for determining whether, and how, the
institutional characteristics of regulators, notably in terms of independence, influence their performance.
This task is important in general, but in particular because independent regulatory authorities, despite a
relative lack of knowledge on their effects on regulatory outcomes, have been diffusing widely. We need to
know if this diffusion should be further encouraged or, rather, more traditional institutions are equally or
even better able to achieve high quality regulation.
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Independence and Accountability in Financial Regulation - Turkish Case
Dr. Doğan Cansizlar, Chairman – Capital Markets Board of TURKEY/Chairman – IOSCO Emerging
Markets Committee
The Need for Independent Regulation
Market liberalization processes and capital flows, especially in middle income or so-called transition
countries, lead to major changes in market structures. In addition to this, rapid developments in
information technologies facilitate the introduction of new forms of transaction and products to the
financial markets. IT technologies also make it easy for market participants to function on very wide
geographic areas. Financial markets require close interaction between regulation and innovation. But
because of the slow pace and imperfections in government regulation, market needs which require high
expertise can not be addressed rapidly.
Turkish Case
Turkey’s independent market regulation experience is not new. Capital market has been the first area
to be regulated by an independent body, namely the Capital Markets Board of Turkey (CMB) which has
been established in 1981. After 23 years CMB can still be considered as a young institution in global
context, but as Turkey is an emerging market, this time period should not be underestimated. For the time
being, there are 9 independent authorities regulating different markets such as banking, energy market,
tobacco industry, telecommunication sector, public procurement and sugar industry.
The Need For Independent Financial Regulation
As a result of rapid innovations in financial markets, independent regulation becomes necessary to
enhance investor protection and ensure market transparency which all together help to achieve financial
stability. Especially in the early stages of market development an independent regulator plays an important
role in promoting the financial sector. In this context, highly bureaucratic, centralized and non transparent
common government regulation can be seen as the main factor that impedes financial development.
Eventually, for effective market regulation and development, a financial regulator, who is independent
from hierarchical government structure and political interventions, who is transparent in decision making
and who has great expertise in her own regulatory field, is a must in today’s global financial world.
Transfer of Authority
It is not only the efficiency issue that necessitates independent regulation. There are some other
factors that leads the way to independent financial regulation.
The first one is the credibility factor, parallel to efficiency since independent regulation brings
credibility to governments.
The second one is blame shifting. Because, in case of regulatory and supervisory failures,
governments also have someone to blame. So, independent regulators act like a shield for politicians.
The final one is the political uncertainty issue. For economic policies to be successful at the end, they
should be implemented with great determination. Governments in general, having limited lifetimes subject
to elections, usually do not implement long-run economic policies. The result is the need for independent
regulatory authorities for implementing stable long-run policies.
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Financial Regulation in Turkey
Presently, in the Turkish financial system, banking and capital markets are regulated by independent
authorities, whereas insurance sector is regulated by the Treasury. CMB, the first example of independent
authorities in Turkey, is a public legal entity, with administrative and financial autonomy ensuring its
independence. There are 7 seven board members who are nominated by different ministries and
organisations, appointed by the Council of Ministers and can only be dismissed on certain cases defined by
law which also ensures independence.
However, an independent authority can not be considered as an entity functioning without any
accountability. In this context, annually CMB’s accounts and transactions are subject to an audit process. A
report showing the results of this annual audit together with CMB’s Annual Report is submitted to the
Council of Ministers by CMB’s Related Minister.
Independence Criteria
There are four general criteria to evaluate the independence of a regulatory body (CMB) in detail.
The first one is the independence in rule making. By Capital Market Law, CMB is empowered as the
sole authority to enact such rules and regulations relating to capital markets.
The second one is the independence in surveillance and inspection issues. In this context, CMB
performs these activities at her discretion. One detail in this subject is that, CMB is empowered to rule on
administrative pecuniary punishments. This can be considered as an implication of administrative
framework for enforcement decisions and CMB’s place in the administrative and judicial order.
The third and the fourth criteria are administrative and financial independence of CMB respectively.
Financial market regulation requires high expertise and rapid response. In this context, administrative
issues such as highly qualified personnel selection can become a vital issue. Above all, the financial
independence plays an important role in ensuring both regulatory and administrative independence, since
financial independence provides a mechanism to avoid government interventions.
Accountability vs. Independence
With independence comes the accountability issue. CMB, while being independent in rule making, in
order to comply with the general economic policy and to inform other regulatory authorities, has to take
the consent of related organisations and ministries in the process of making regulations.
With respect to enforcement, in judicial order, CMB has to submit a written application to the Public
Prosecutor’s Office, in order to give effect to the related decisions taken by the Board. It can also
considered as an accountability issue that administrative penalties and decisions taken by the Board are
subject to appeal.
For ensuring administrative accountability, regulations related to CMB’s administrative issues are
brought into force by the Council of Ministers. Together with this measure, the annual audit which also
covers administrative issues can be considered as a measure ensuring administrative accountability.
In line with administrative accountability, financial accountability is also ensured by the annual audit
process.
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Draft Law on Independent Regulatory Authorities
According to a recent OECD report, Turkey’s macroeconomic performance has been evaluated to be
directly linked to the efficiency of public administration and power of regulatory authorities.
For independent regulation to be beneficial to general public interest, its benefits must exceed its
costs. There has been a rapid increase in the number of independent regulatory organisations in Turkey,
each having different organisational and administrative structures and independence and accountability
measures. This situation in many instances has lead to uncertainties in public administration. The subject
becomes vital when macroeconomic policy determination is considered. It is obvious that independence of
financial authorities means efficient and transparent regulation in harmony with other economic agents for
the benefit of general public.
In this context, formation of a common structure for different regulatory authorities functioning in
Turkey, has been a popular debate in recent months. While formation of this common structure is expected
to decrease the cost of regulation, it should be taken into account that every single market structure has its
own characteristics.
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An Assessment of Regulatory Reforms across Transition Economies
Maria Vagliasindi, Senior Economist, European Bank for Reconstruction and Development, United
Kingdom
The implementation of an effective regulatory framework for infrastructure utilities represents one of
the most challenging tasks for policymakers in transition economies. In many transition countries the
authorities faced the daunting challenge of designing regulatory mechanisms for newly privatised
infrastructure utilities from scratch. This implies a move from the direct operational control through state
ownership to a more independent process of regulatory oversight. For regulation to enhance social welfare
by facilitating investment, innovation, and efficient pricing, its design must be tailored to local
circumstances, particularly the transition country’s size, institutional endowments, technical expertise and
governance structure, and the economic characteristics of its industries. Therefore, it would be
inappropriate for transition economies to merely transplant the regulatory frameworks of advanced
industrial countries. Nevertheless, under external pressures many transition economies have quickly
adopted regulatory templates from industrial economies.
This short note aims at providing a short overview of the progress achieved to date on regulatory
reforms across transition economies, including the countries belonging to Central and Eastern Europe
(CEE), South and Eastern Europe (SEE) and Commonwealth of Independent States (CIS). The note is
divided in three parts. The first part reviews the achievement to date of creating a regulatory framework
fulfilling the criteria of independence, accountability and transparency, going beyond progress on paper
and tackling the crucial issue of their implementation, thanks to a major new survey that was implemented
in summer 2004. The second part summarise the remaining challenges in terms of setting pricing that in
many case need to reconcile multiple and sometimes conflicting objectives. Finally, the third part explores
the impact of regulatory reforms – both in terms of establishment of independent agency as well as in
terms of implementation of tariff reforms – on infrastructure performance.
Regulatory effectiveness
Substantial progress has been achieved in establishing independent regulatory authorities and ways of
promoting competition. Nevertheless, the EBRD’s survey of regulators indicates a need for further
strengthening of regulatory independence, accountability and transparency in most transition countries.
The results of the survey suggest that interference from government continues to undermine
regulatory independence in many transition countries. In terms of independence we measure financial
independence –namely, reliance of non government sources of revenue - decision independence – that is
no government overruling- and managerial independence - no dismissal without just cause. Whereas
transition countries scored favourably in terms of the financial independence of the regulator in both
telecommunications and electricity – as shown by the fact that respectively 20 per cent of the telecom and
30 per cent of the electricity regulators depended on the state budget - achieving full independence
overcoming government interference in terms of decision making and continuity has proven a major
challenge. Governments and especially the ministries with specific infrastructure responsibilities are
reluctant to delegate key regulatory functions to independent agencies. Many regulatory agencies continue
to report directly to those sectoral ministries. Independence has been undermined by the fact that 70 per
cent of the telecommunications regulators and 50 per cent of electricity regulators were not able to serve
out their full terms. The survey shows that regulatory decisions have been overruled in about 30 per cent
of cases. The level of regulatory independence differs by country and sector. Within the
telecommunications sector, regulators in much of CEB scored well, indicating a high degree of
independence. This was not the case for electricity, however, where only Poland achieved full
independence. In SEE and the CIS far lower levels of independence were attained. Nevertheless, in a
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number of cases – Bosnia and Herzegovina, Georgia and Moldova, for instance – there was progress in at
least one sector.
Independence needs to be complemented by accountability. Accountability ensures that regulators
enforce rules fairly while protecting the interest of the state, operators and users. The survey measures
whether regulatory agencies must publish an annual report and how many annual reports have been
published to date. In the telecommunications sector most of the regulators in CEB scored high for
accountability. However, in some SEE and CIS countries there was virtually no accountability. Georgia
and Moldova are notable exceptions. For the electricity sector, accountability was high in most CEB
countries and in Ukraine but lagged behind in Albania, Serbia and Montenegro, and in several CIS
countries.
The survey also reviewed the degree of transparency of the newly established agency. Transparency
ensures the right of stakeholders to be informed about decision affecting them. The survey asked how often
need to publish and disseminate major regulatory decisions as well as reasons behind such decisions. The
results showed that telecommunications regulators in Latvia, Romania and the Slovak Republic had the
highest standards of transparency. Most CEB countries as well as Azerbaijan, Georgia and Moldova
achieved reasonable levels of transparency in telecommunications, but much remains to be done in
Albania, Belarus, Serbia and Montenegro, Ukraine and most of the Central Asian countries. Electricity
regulation appears to be more transparent in the CEB countries. Regulators in Armenia, Georgia and
Ukraine also operated reasonably well according to the survey but there remains room for improvement
across the CIS and SEE.
In sum the survey highlights the urgent need to strengthen accountability and transparency in order to
attract investment and avoid costly and time-consuming regulatory disputes. Progress in these areas can
ensure that sufficient information will be available to undertake impact assessments of individual
regulatory authorities in line with standard practice in mature market economies.
Regulatory challenges in tariff setting
Regulators must devise and implement a tariff system that promotes efficiency in production and
consumption, guarantees universal and affordable access to essential services and encourages investment
and modernisation. Despite significant adjustments over recent years, infrastructure tariffs still tend to be
too low to cover the full costs of service in many countries and sectors. Tariffs are particularly low in the
water and district heating sectors, but even in the electricity and telecommunications industries prices can
be well below cost-recovery levels, especially in the CIS and the poorer countries of SEE. In the Kyrgyz
Republic, Turkmenistan and Uzbekistan, for instance, electricity consumers pay less than 2 US cents per
kilowatt hour (kWh), compared with a cost-recovery level of two to three times that amount. The problem
of low tariffs is made more acute by the existence of payment arrears and low collection rates, particularly
in some CIS countries. The resulting shortfall in revenues is at the core of the poor financial and technical
performance of energy and water utilities and the lack of new investment.
There is a widespread need to adjust relative tariffs for different users – so-called rebalancing. An
unbalanced structure can impede private investment and hinder competition. Unbalanced tariffs also send a
distorted signal about the cost of services to end-users. Substantial cross-subsidies are evident between
services (for example, local and long-distance calls versus international calls) and between customer
groups (business versus residential). In some CIS countries, for instance, international call rates are very
high by world standards but local calls are often free. In other countries, tariff rebalancing has been
blocked by the incumbent fixed-line operators, which rely heavily on their profits from international and
long-distance calls to fend off competition from mobile operators on local calls. Dissatisfied with poor
service quality, many customers have switched to mobile phones in place of fixed-line services. As a
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consequence, subscription rates for fixed-line services have declined significantly in some countries
(mainly CEB) and stagnated in others (SEE). In the electricity sector, about half of the transition countries
still have major cross-subsidies between residential and business consumers. As the costs of supplying
electricity to industrial customers are typically lower, these consumers should benefit from lower tariffs.
However, only in CEB – with the exception of the Slovak Republic – are residential tariffs currently higher
than industrial tariffs. The difference is still much less than in OECD countries, where residential
consumers typically pay more than twice as much as industrial customers for electricity. In the railways
sector, passenger transport tends not to be commercially viable on its own. The regulator survey indicates
that in most transition countries losses from passenger traffic are cross-subsidised by profits from freight.
However, this is only possible as long as competition in freight services is curtailed. Introducing
competition will therefore require a parallel effort to reduce cross-subsidies. This would probably require
governments to compensate the operators of passenger services that are loss-making (in a way that is
formula-based and transparent in the government budget) but in the public interest.
The impact of regulatory reforms on performance
The final part of the note attempts at reporting some evidence on the extent to which improvements in
the regulatory framework and broader institutional reforms led to better performance in infrastructure. In
non-transition countries the combination of privatisation and regulatory reforms has been associated with
significant improvements in productivity. In the transition countries, data from enterprise surveys provide
some useful indicators of service quality, which can be linked to regulatory reforms. One way of judging
performance is to look at how much utilities have succumbed to supply failures or other shortcomings. The
EBRD’s Business Environment and Enterprise Performance Survey (BEEPS) undertaken in 2002 provides
information on the average number of days that enterprises experienced power failures or telephone
services were unavailable. As shown by Vagliasindi (2004) at the country level tariff reforms and the
establishment of an independent regulator are significantly associated with reductions in power and
telecom outages. In the context of post-socialist transition, under-investment was also exacerbated by low
tariffs, often not allowing infrastructure providers to cover costs. This situation was only sustainable so
long as implicit and explicit subsidies and budgetary transfers covered the losses. The inability of budget
constrained governments to increase support, and the failure to increase tariffs to cost recovery levels, has
undermined the financial viability of power sectors in the region. In such strained financial situation
infrastructure providers are not able to provide reliable services. Hence, higher tariff are expected to lead to
lower power and telecom outages. Tariff reforms and increased investment are expected to be supported by
the presence of an independent regulator, able to implement such reforms. At the enterprise level, the
hardening of budget constraints (leading to the reduction of utility arrears) is significantly associated to
lower power and telecom outages. This suggests that the discipline exercised by the effective enforcement
of legal rules particularly when complemented by the privatisation of the main infrastructure providers is
starting to have some impact, as non-paying enterprises get disconnected.
Conclusions and policy implications
From this note it is evident that country and industry attributes, such as ownership structure and
potential for competition, have important bearing on how effective regulation can be implemented. Despite
substantial progress in moving towards the creation of independent regulatory authorities and associated
measures for promoting competition, the results of the EBRD survey of regulators point to the need for
further strengthening of regulatory independence, accountability and transparency in most transition
countries, most particularly in SEE and the CIS. The survey has also identified the constraints. These
include market size, tariff levels, lack of administrative and technical capacity, as well as limitations
imposed by the presence of vested interests and broader political economy considerations. In some cases –
particularly for the smaller countries of the region where market size and capacity are major problems alternative solutions will have to be considered. One such option may be the use of multisectoral and/or co-
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ordination of regulation at the regional level. Latvia has already moved to a multi-sector regulator, while
regional regulation is under consideration in SEE and Central Asia.
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Key findings from the Hampton Review,
Philip Hampton, Regulatory Inspection and Enforcement Review, HM Treasury,
The UK has been working in earnest on improving regulatory effectiveness over the past several
years. There has been a streamlining and consolidation of the regulatory landscape. A recent example of
this was the creation of the Financial Services Authority from 9 existing regulators. In addition the UK has
also focused on institutional strengthening, support and leadership. There are several bodies which have
fulfilled these roles including the Better Regulation Task Force to provide a challenge function to
government departments, the Regulatory Impact Unit to support departments in working towards better
regulation, the Panel for Regulatory Accountability chaired by the Prime Minister and the Small Business
Service to support the needs of small business.
As part of the better regulation agenda, the Hampton review of regulatory inspection and enforcement
was announced by the Chancellor in budget 2004 to promote more efficient approaches to regulatory
inspection and enforcement while continuing to deliver excellent regulatory outcomes.
The review’s work covered the inspection and enforcement activities of 63 national regulators, as well
as the 203 trading standards offices and 408 environmental health offices at Local government level.
In general, the review found that the UK’s strong relative performance in the area of regulation is
underpinned by a number of positive traits: regulators’ legal independence from government interference,
regulators’ flexible approach to achieving compliance, and regulators’ professional competence in the way
they approach their objectives. However, there are areas in which the UK’s regulatory system has some
progress to make. In terms of structural issues, the large number of national and local regulators adds up to
a complex system. This complexity has lead to a jurisdictional overlap which entails: too many multiple
inspections, job repetition, and an unnecessarily high public spend on regulators’ fixed costs. In addition
with 468 autonomous local authorities delivering regulatory services there is vast inconsistency in local
delivery which results in uncertainty for multi-site businesses. The other area in which the UK regulatory
system could be improved is the penalty regime. The UK penalty system is characterised with low
financial penalties for serious non-compliance and is slow and expensive to administer.
The four major areas the review concentrated on included:
•

Risk & advice – Inspection should be focused on high-risk premises or businesses. The focus on
risk should minimise the number of routine inspections undertaken by regulators. Inspections
should also focus on improving compliance levels by providing good advice to businesses. In
many instances, business was not aware of what was necessary in order to achieve compliance.

•

National standards, local delivery – The UK regulatory landscape is fragmented and complex.
With so many regulators there are many areas of potential overlap. There is also limited incentive
for these multiple regulators to join up their work resulting in many regulators visiting and
imposing administrative burdens on business through paperwork or form-filling requirements as
well as inspections.
Local delivery of regulation is important to in the UK system with many responsibilities delegated
to autonomous local authorities. This local delivery has the great advantage in terms of the local
knowledge and relationships that compliance officers in these jurisdictions can build up. However,
concerns have been expressed to the review regarding the lack of consistency and the lack of joint
working across the 203 trading standards offices and 408 environmental health offices in England
and Wales. Local regulators have the demands of multiple central government departments
competing for limited resources, which leads to further inconsistency across the country.
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•

Form-filling and paperwork burdens – Another consequence of the complex and fragmented
structure of UK regulation is that there is poor management of information requests across
different regulators. Businesses often have to provide the same information to up to 10 (and
sometimes more) different regulatory bodies. In addition, many regulators request similar
information but in different formats. The lack of common regulatory platforms and common
definitions imposes a further burden on business as it complies with informational requirements.

• Penalty regimes and positive incentives – In the UK, penalty regimes are heavily reliant on
criminal prosecution. Penalties handed down in these courts are frequently insufficient to cancel
out the economic gains of non-compliance and the costs of pursuing prosecution mean that too few
cases are actually followed-through. The over-reliance on criminal proceedings and lack of
credible disincentives to businesses regarding the consequences of non-compliance leave the UK
system with a weak penalty structure.
NB: The Hampton Review published its final report including 35 recommendations in March 2005. It is
available online on the treasury website – www.hm-treasury.gov.uk
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Regulation of the Irish Energy and Communication Sectors - A Paper on Current Issues –
Richard O’Reilly, Corporate Planning Division, Department of Communications Marine and Natural
Resources, Ireland
The first part of the presentation gives a brief overview of liberalisation of the markets in the network
industries in Ireland and the economic rationale behind this process. The development of independent
regulation in the communications and energy sectors and government policy in these areas is outlined.
Issues such as regulatory structures, accountability and appeals are also discussed.
The second part of the presentation outlines the EU and Irish legislative developments that have
occurred in these sectors and how these have impacted on the markets in communications and energy.
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Independent Regulatory Authorities in OECD countries: an overview
Stéphane Jacobzone, OECD Secretariat

The policy challenges of delegating regulatory powers to ensure high quality regulation
A regulatory governance approach to independent regulators
Independent regulators represent a key feature of modern regulatory governance. They are part of
building a regulatory state where the regulatory function is clearly distinct from the ownership and policymaking function. The rationale for establishing independent regulatory agencies is to ensure that decisions
affecting key infrastructure and economic sectors are shielded from short term political considerations and
from specific private interests. Independent Regulators have been established when setting up new marketoriented regulatory arrangements for utility sectors with network characteristics, for telecommunications,
financial services, or for the social and environmental arena.
From a public governance perspective, regulators are "Agencies", entrusted with significant
regulatory powers, that are granted a certain level of independence in their decision-making process.
Agencies represent a decentralised mode of government, with a new organisational form, which was
associated with the New Public Management (NPM). Whereas traditional agencies still report to the
executive, even if they are granted significant operational and budgetary autonomy, independent regulators
are often designed in a way that ensures a significant independence. They belong to a system of "checks
and balances", designed to match the powers of ministries and interest groups.
As outlined by the paper1, the notion of independence is paradoxical, as an agency is always acting as
the "agent", on behalf of a principal. The problem of delegation has been the focus of significant applied
economic literature (Sappington 1994) as well as political science. Regulatory agencies are receiving
delegated powers in the view that they will exert them fulfilling the long-term goals that justified their
establishment.
Setting independent regulators involves political challenges and institutional design issues.
Governments face crucial choices when organising an economic sector: whether to regulate, and if so how;
through independent regulation, self regulation or ministerial oversight. The design of independence and
the relationship with competition authorities are key elements of institutional design. The discussions
reflected a variety of institutional approaches across countries, but also the sharing of broad policy goals.
At the same time, countries voiced the concern of potential fragmentation of public authority, the risks
involved with assigning multiple objectives, and the difficulty to ensure proper accountability for these
institutions, which are sometimes described as “governments in miniature”. The discussions clearly
highlighted the division of labour, between the political responsibility of making trade-offs between
various policy goals in order to win the support of a large majority, and the technical responsibility,
devolved to experts, of reaching the best concrete decisions to enforce regulations. The relationships
between independent regulators and competition authorities needed to be based on a pragmatic approach,
but with well-established mechanisms for cross-consultation in order to take advantage of the expertise
embodied in each type of agency. Overall, the discussions related the success of this type of institutions to
the general public governance framework (i.e. courts, parliament and other levels of government).
1

See the contribution on Strategy and Structure: the political economy of agency independence by Pr.
Majone.
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However, a number of institutional and governance issues still remain to be addressed. Assuming that
the choice to establish an independent regulator has been made, this institution belongs to the regulatory
framework. The need to ensure high quality regulation calls for close attention to the institutional design of
those institutions. The goal is that these institutions remain accountable and contribute to high quality
regulation.
This represents a difficult task, as independent regulators also involve several risks that could reduce
long-term regulatory quality in vital infrastructure sectors (OECD 2002c). Various institutional settings
exist across countries. Defining principles of best practice would help policy making in this field. This
requires an open discussion among countries, confronting different approaches and institutional
experiences.
Lessons from the recent experience of OECD Countries: the need for a consistent framework
The overview of current regulatory practices as illustrated by the recent OECD report (OECD 2002c)
reflects the diversity of practices across countries. The independence of regulatory authorities from
ministers can be weak and they may lack the appropriate level of resources. Regulators are in theory rule
enforcers and are applying sanctions for non compliance with rules relating to their areas of competence
and authorisations for the issue of licences and permits. However, the difference between policy making
and regulation is not always clear: the line is often blurred between rule making and rule enforcement.
Accountability mechanisms need therefore to be put in place. A clear framework for high quality
regulation is also needed to guarantee transparency, predictability and efficiency for clear and open market
frameworks and rigorous enforcement of the rules.
There is a call for establishing a general framework for the evaluation of independent regulators, to
avoid ad hoc developments with no guiding principles. This general framework needs in turn to rely on
inputs from member countries as well as expert advice. The proposed discussion should help to shed light
on those issues, receiving the perspectives from member countries.
The updated OECD guiding principles on Regulatory quality and performance call for ensuring
adequate institutional frameworks with appropriate staffing for regulatory units, avoiding overlapping
responsibilities among regulatory authorities. These principles also underline the need to ensure that
regulatory institutions are accountable and transparent, and to coordinate competition law enforcement and
sector regulation. The APEC/OECD Integrated Checklist2 insists on the timing of reforms when
establishing regulatory authorities, including creation of appropriate regulatory authorities prior to market
opening in certain service sectors, as this is important in ensuring competition and the effectiveness of
regulation.
Ensuring accountability of non democratic institutions
Independent regulatory authorities are set up under various constitutional regimes, including
parliamentary and presidential systems. The extent to which a country can delegate powers to an
independent authority depends on its constitutional framework and history. A political science perspective,
as presented by Pr. Majone in his paper, would tend to support the view that parliamentary systems would
in theory be more able to delegate powers than a presidential system, where the existence of a "third"
power would be more difficult to establish. However, the respective history of European countries and the
United States would support the opposite view, as independent regulatory authorities have been a
challenging task in the existing regulatory framework in a number of European countries, whereas they had
enjoyed a longer history in the United States, where they fulfilled clear congressional objectives.
2.

see http://www.oecd.org/document/25/0,2340,en_2649_37421_2397017_1_1_1_37421,00.html.
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Regulatory authorities also represent "agencies", as they will fulfil long term goals. However, the type
of delegation that is involved is generally relatively broad, and cannot be specified by a given contract. A
political science perspective would tend to classify this as a "fiduciary", a type of commercial relationship
experienced also in corporate governance, when a board is acting on behalf of shareholders. The broad
type of the contract and the need for credibility at the same time create an urgent need for accountability.
These are the core questions, for which the traditional notion of ministerial accountability that prevails
normally in a democracy is of little help. However, the search for high quality regulation offers a number
of interesting alternatives for achieving accountability. These alternatives are mainly "procedural", and can
be classified under three main headings:
•

Rules for due process, access to information, credibility, predictability and transparency

•

A proper system of appeals

•

A system for assessing performance ex post.

These three elements will be discussed in more detail below. The first is an integral part of a system
geared towards high quality regulation. The second is part of enforcing regulation and ensuring compliance
with the rule of law. The third should be part of a rigorous approach for performance assessment, and
requires a proper framework, quantifiable objectives and indicators.
Rules for due process, access to information, credibility, predictability and transparency
Many OECD countries have legislative and procedural tools in one form or another that contribute to
high quality regulation. The US Administrative Procedure Law offers a first example, but many other
countries including Canada, Mexico, the United Kingdom or France, have systems that will guide and
control the production of rules and the access to public information. These are designed to attain high
quality regulation from a general perspective, but their relevance for independent regulatory authorities
needs to be discussed.
The inclusion, or not, of these authorities in the ordinary administrative legal order will influence the
extent to which they may be subject to some of these rules. In some countries, such as Mexico, their
inclusion in the normal administrative framework offers both disadvantages, such as the lack of sufficient
independence, but also strengths, as the agencies are systematically subject to the requirements for
consultation, transparency required by the general administrative procedure law. Therefore, it would be
desirable to make sure that regulatory authorities are subject to the general procedures ensuring high
quality regulation, including requirements for consultation, access to information and regulatory impact
analysis (RIA). This would represent valuable steps to ensure procedural accountability.
Even when regulatory authorities are subject to these rules, they may not always apply in full to the
type of decisions they take. Regulatory authorities are often charged with enforcement of the law, which
may include individual decisions on granting or withdrawing licenses or sanctions. The general
frameworks for high quality regulation often concern general rules only, but not necessarily decisions
affecting individual parties. There might be a need to revise and extend these procedural rules to make sure
that they address the needs for high quality regulation in this case as well.
Sectoral regulatory authorities also hold significant information over the regulated sector. Some
authorities publish regular reports and make data publicly available, whereas others still handle individual
cases under a secretive approach, with only occasional release of relevant data. The general laws framed in
terms of access to information correspond only to access to information to individual files, and do not
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necessarily include the right to statistical information of a general nature. However, these elements
represent important contributions to transparency and clarity in decision making by independent regulatory
authorities. Accountability and the public debate need to be based on facts. Regulatory authorities
generally hold a high level of expertise together with data over the regulated sector. Some of the data might
be the result of regulatory requirements. The periodic release of these statistical data could also represent a
significant step towards transparency, holding regulatory authorities accountable for their decisions.
Systems of appeals
Judicial review of administrative decisions guarantees ultimate accountability and is likely to improve
the decision making process ex ante. In some countries, the traditional notion of ministerial accountability
implies that appeals for decisions made by regulatory authorities go to ministers. However, such a system
of appeal risks undermining the independence of a regulator and may need to be employed only in a case
of last resort under specific circumstances.
Defining proper accountability for regulatory authorities through the normal court system may also
involve a different set of challenges. Decisions made by a regulatory authority over a rapidly evolving
market are highly time-dependent. The time that might be required for judicial decisions under many
judicial systems may represent a first practical obstacle. Another important element is whether judges have
the faculty to judge the decision on its ground, revisiting in a sense the decision making process of the
regulator, or whether they are restrained to purely procedural aspects.
This involves important trade offs. On the one hand, a judicial review process limited to procedural
aspects may not offer many guarantees to third parties. On the other hand, an extensive judicial review may
also increase the uncertainty on the markets, creating a "regulator of the regulator", and may impose severe
burdens on the judicial system, given the need for technical and economic expertise that is often involved.
Finally, the judicial review process for regulatory authorities depends also on the judicial system as a
whole. These systems may only be marginally adapted to accommodate the specific needs for
accountability of independent regulatory authorities. This has generally created more challenges for
systems of administrative and public law, than for common law systems, where regulators have existed
earlier on. A possibility chosen by some countries was to create special courts, or appeal bodies, with a mix
of judicial, legal, economic and technical expertise.
A system for assessing performance ex post.
The need for performance assessment has a double purpose. In some countries, independent
regulatory authorities are financed through semi-independent budgetary processes. They are subject to
limited discretionary power from the budget authority, which is often a controversial issue. However, if
budgetary control can be relaxed ex ante, it needs to be reinforced ex post. A second dimension is the
significant impact of decisions made by independent regulatory authorities in core economic sectors, such
as financial services, telecommunications or energy. All these elements justify close attention to the
performance of the regulatory authority.
The performance of independent regulatory authorities should be assessed in terms of the goals that
they have been assigned (Gilardi 2003). Another joint dimension is the respect of regulatory quality
standards, such as compliance with RIA, transparency, consultation, speed and responsiveness to the needs
of market players when resolving disputes, clarity, etc….This second dimension is also close to
accountability, and the procedural approach to accountability.
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The international dimension also offers an important dimension for the assessment of regulatory
authorities. Independent regulators are often unique in their field in a given country. Their operations can
certainly be benchmarked from a procedural perspective, in terms of compliance with standards for high
quality regulation with other domestic agencies. However, in terms of market outcomes, regulators operate
on domestic markets that are part of a global economy. A global perspective is therefore an important
element in performing performance assessment. The grouping of regulators in various fora, such as the
Madrid or Florence groups for energy regulators, or the group of telecommunication regulators in Europe,
is also an acknowledgement that regulators need to share their methods and performance. This grouping
helps them to build a global perspective that matches the global markets in which they operate.
The Inventory of Regulatory Authorities
Process and context
The inventory of regulatory authorities has been prepared by the OECD Secretariat in 2003-2004,
using published sources and web materials. A structure for the database was defined mid 2003 with a list of
variables. The goal was to derive informative comparative results that could serve policy analysis. The
results presented below reflect this stage of information collected following a desk review.
The independence of regulatory authorities is discussed in most of the OECD country reviews
conducted as part of the regulatory reform programmes. Regulatory authorities have also been the focus of
recent special chapters of the Norway and Mexico reports. These discussions need to be informed by
empirical comparative evidence, which this inventory should provide.
The choice was made to focus on authorities entrusted with regulatory powers. These authorities
operate at arms' length from governments in a significant number of Member countries. The inventory has
focused on regulatory authorities in three key sectors:
•

Telecommunications and related services (post, telecommunications, broadcasting)

•

Energy (electricity, energy petroleum)

•

Financial services

Work on regulatory authorities also involve several policy communities at the OECD, including
working groups of the International Energy Agency, the Working Party on Telecommunication and
Information Services Policies of the ICCP Committee or the Committee on Financial Markets3.

3

Committee for Information, Computer and Communications Policy.
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Existing work
Existing studies have addressed sectoral regulators, but generally more from a sectoral or a specific
perspective. The OECD ICCP Committee produced a report on the institutional structures and
responsibilities in the field of telecommunication regulations (OECD 1999), based on a survey
administered in 1999. The International Energy Agency has also produced an overview of Regulatory
Institutions in Liberalised energy Markets in 2001. Beyond the OECD work, the IMF and the World Bank
have also produced comparative results. The World Bank Forum for Utility Regulation produced an
international directory of utility regulatory institutions in 1997, with limited information but on a very
large number of countries. More recently, a Telecommunications and electricity Regulation Database was
developed jointly by the World Bank and the AEI Brooking Center (Wallsten et al. 2004). Financial
institutions and financial markets have been described in a database developed at the World Bank by Barth
Caprio and Levine with a section on supervision (2001). Finally, Quintyn and Taylor have produced an
overview of Regulatory and Supervisory Independence and Financial stability at the IMF in 2002. The
results of Quintyn and Taylor have been integrated in the current OECD Inventory.
A database covering the independence and accountability of regulatory agencies in Europe was also
used (Gilardi 2002). This database was merged in 2002 with the existing OECD work, with some
adjustments to ensure comparability. The advantage of Gilardi's approach is to offer the possibility of
building quantifiable indices for independence at a later stage, building on the existing economic literature
on central bank independence.
Definitions and coverage
Economic regulators selected for the inventory are those institutions or bodies that are authorised by
law or regulations to exercise regulatory powers over economic sectors with the purpose to ensure that the
market functions and in particular consumers have access to services that are safe, secure and of high
quality at a reasonable price. Those institutions or bodies can either be situated in the government or can be
set up at an arm’s length from the government. A number of intermediate situations between these two
extremes exist.
Besides three types of institutions addressed in this study, the inventory could also be expanded to
other types of agencies in a second phase: Environmental protection agencies, Health (Medicinal Product
Agencies), Safety, Transportation, institutions ensuring transparency and protecting some civil rights. The
same approach could be applied to compare the institutional design issues faced in creating these agencies.
The inventory now comprises 97 institutions covering almost all OECD countries in each case. The
table next page describes the current coverage in more detail.
Variables
The variables are structured in order to reflect the key governance characteristics identified as part of
the OECD work (OECD 2002c):
•

Key identification (name, website, date, origin, legal framework)

•

Institutional design (including sectoral authority, powers, tasks)

•

Independence (including staffing and financial resources)

•

Accountability (including appeals, reporting and auditing)
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Table 1. Table: Coverage of the OECD Inventory of Regulatory Authorities
Type of agency
Financial Regulators

Energy regulators

Telecommunication authorities

Coverage
37 Authorities covering 29 countries (Turkey missing). Several countries have
more than one regulator identified in the database (Australia 2, Czech
Republic 2, France 2, Italy 2, Netherlands 2, Poland 3, United States 2). A
number of authorities might still need to be added when they exist separately
(e.g. Insurance supervisory bodies in some countries). Authorities entrusted
with supervisory authority for banking, securities and financial markets and
insurance have been included, as well as a few pension fund supervisory
authorities. Authorities supervising public tender have not been included as
financial regulators.
28 Authorities covering 28 countries. (Korea and Germany missing). 4
Countries have a Ministerial Department (Iceland, Switzerland, New Zealand,
Japan).
32 Authorities covering 30 countries. One country has a ministerial department
(Japan). 2 countries have two authorities (Switzerland, Austria). In some
cases, authorities have also a responsibility for broadcasting.

A more complete description of each of the variables is offered in annex. In each case, the information
combines open-ended questions with closed questions, involving a limited set of answers. Closed questions
serve the purpose of quantitative analysis, and facilitate the comparative approach across sectors.
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Operations start
date
Gilardi database

Website

Laws
Institutional origin
Objectives

Sectoral authority
Tasks
Regulatory powers

3

4

5
6
7

8
9
10

2

Name of
organisation
Date created

Formal coordination with
other authorities
Informal coordination
with other authorities
Informal exchange
Sun-setting mechanism
Sun-setting
consequences

17

22

19
20
21

18

Rule making powers

Licensing, pricing,
administrative powers
Adjudicatory powers

Supervisory powers

Regulatory competence
(G)
Advisory powers

Institutional Design

16

15

14

13

Code

1

12

11

Sector

General description
objectives powers
Country

40
41
42
43
44

33
34
35
36
37
38
39

30
31
32

29

28

27

26

25

24

23

22
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Eligibility limitations
Grounds for appointment
Independence requirements
(G)
Dismissal of heads (G)
Provisions for dismissal
May hold other office (G)
Fixed term for board
Length of board's fixed term
Appointment of Board
Appointment of board
renewable
Board eligibility criteria (G)
Eligibility criteria
Political independence
Dismissal procedure of head
Provision for dismissal

Renewable terms (G)

Appointment of head (G)

Fixed term for regulator's
head
Length of fixed term

Decision making mechanism

Legal personality

Head of regulator

Institutional and legal status

Independence

63
64

56
57
58
59
60
61
62

53
54
55

52

51

50

49

48

47

46

45

Table 2. Overview of the Questions in the Database

Control of staffing policy
Internal Organisation

Funding sources (G)
Mix of sources
Procedures for budgetary funds
Determination of fees
Financial control (G)
Staff
Staffing policy

Details of changes of the
regulator's head
Formal laws about capture
Describe provisions
Total Annual budget

Must instructions be public

Who may instruct

Individual instructions

Indep fin.
Ressources
Members of board may hold
other office
Independence of board
explicitly stated
Possibility for executive to
overturn decision
In all or exceptional cases

76
77
78
79
80
81
82

73
74
75

72

71

70

69

68

67

66

65

Data publicly available
Disclosure of data
Regular external audit
Auditing Agency
Appeal mechanism
Overturn outside court (G)
Grounds for appeal

Prioritised objectives
Quantified objectives
Assessment reports

Laws stipulating objectives

Explaining obligations

Publishing obligations

Reports to Parliament

Formal obligations vis-a-vis
government (G)
Formal obligations vis-a-vis
Parliament (G)
Reporting requirements

General description

Accountability

GOV/PGC/REG(2004)5

Preliminary results
Current results are derived from a few selected variables of the database. The first chart shows
the diffusion of regulatory authorities across OECD countries, starting in the 1920s. The chart reflects
the progressive setting up of regulatory authorities with corresponding authority and operating at arms'
length from government.
Financial regulators are beginning to appear in the 1930s, following the 1933 crisis. In the 1950s
and 1960s, except for financial regulatory agencies, regulatory agencies for energy or
telecommunications exist mostly in North America. The setting up of financial regulators intensifies at
the end of the 1960s and in the mid 1960s. The next increase occurs in the mid 1980s, following
European consolidation and also the financial crisis that affected some countries at that time.
The setting up of telecommunication authorities lags behind until 1984, with the beginning of
deregulation in Europe and the setting up of OFTEL in the United Kingdom. The numbers begin to
increase rapidly at the end of the 1980s. The next significant increases are in the mid 1990s, when the
major European countries set up their independent regulators, following the European directives. The
setting up of energy regulators is comparatively more modest. It only take place at the end of the
1980s, but the number of agencies that have been created increases very rapidly following some of the
European directives in this sector as well. Germany is one of the major countries that is currently
setting up an energy regulator as part of this process.

Chart 1. Trends in independent regulatory Authorities in OECD Countries
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Regulatory authorities operating at arms' length from the government include a wide range of
agencies with different institutional settings. In Europe, if countries have had to set up independent
regulatory agencies as a result of the European directives, they do so following their own national and
administrative frameworks. Additional information has been included in the inventory to reflect this
diversity of settings.
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The first level is to analyse the institutional status. For this purpose, agencies have been grouped
in four groups (Box). The first corresponds to direct Ministerial oversight. The second corresponds to
decentralised management, in terms of distributed public governance (OECD 2002b). These agencies
operate independently from the ministries but remain ultimately subordinated to these ministries, often
with no fixed terms for the heads, and the possibility to receive instructions. Independent regulatory
authorities represent the last group.
Chart 2. Institutional status of regulators (by sector)

Economic Sectors

Telecom Total

1

7

1

23

Ministerial Department
Ministerial Agency

Total Energy

4

4

Financial total 0

0%

5

13

15

1

25%

Independent advisory body
Independent regulatory
authority

23

50%

75%

100%

Percentage of agencies
Ministerial
Department

Independent Regulatory Authority

Financial regulation and telecommunication regulation are the two fields with the most
independent authorities. In the energy sector, where the process of setting up independent regulators is
less advanced, a number of countries have ministerial departments. In a significant number of
countries, agencies have only an advisory role to the government.

81

Box 1. Types of Regulatory Agencies
1. Ministerial department: Bodies that are part of the central government and do not have the status of a
separate corporate body. They are headed by or report directly to a Minister in Cabinet. They are typically and largely
funded from tax revenue, and are part of the civil service. They can have statutory independence in carrying out some
regulatory functions, and can have considerable administrative autonomy from Ministers.
2. Ministerial agency: Executive bodies, set at arm’s length from central government, which may or may not
have a separate budget and autonomous management. They may be subject to different legal frameworks (civil
service regulations may not apply). They may have a range of powers, but are ultimately subordinate to a ministry and
subject to ministerial intervention.
3. Independent advisory body: Agencies with the power to provide official and expert advice to government,
lawmakers, and firms on specific regulations and aspects of the industry. The agency may also have the power to
publish its recommendations. The scope for public decisions to depart from this advice or recommendations may vary.
4. Independent regulatory authority: Public bodies charged with the regulating specific aspects of an
industry. They are typically under autonomous management, and their budget may be under a Ministry. However,
there is no scope for political or ministerial intervention with the body’s activities, or intervention is limited to providing
4
advice on general policy matters rather than specific cases. These bodies have a varying range of powers.

Independent regulatory authorities as such represent roughly 60% of the set of authorities for
which information has been collected. (Chart 3).

Chart 3. Institutional status of independent regulators
in OECD member countries (97 agencies)
0%

26%

Ministerial Department
Ministerial Agency

8%

Independent advisory
body
Independent regulatory
authority

66%

Governance structures matters for independent regulatory authorities. In theory, a board is
supposed to offer more opportunities for collegial decision making, thus ensuring a greater level of
independence and integrity in decision making. More than two thirds of the independent regulatory
authorities included in the current inventory are governed by a board, with a slightly higher proportion
for financial regulators.

4

The independent advisory or regulatory bodies may be located within a Central Bank in the case of
financial services.

82

Chart 4. Governance structure of regulators
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Even when independent regulators have been granted some powers and some autonomy, their
independence is often not complete. Administrative regulations in a number of countries often involve
the implicit subordination of decentralised agencies to the executive. This can be reflected in the
possibility of giving instructions to these agencies, or in the possibility of logging ministerial appeals
after a decision by the regulatory agency. This may greatly reduce the effective independence of the
agency. Chart 5a and 5b display the proportion of agencies that can receive instructions, and those
agencies for which decisions can be appealed to the Minister. The proportion of agencies which can
receive instructions is very limited among financial authorities. As expected, the energy sector is
where the relative proportion of agencies that can be instructed is higher. The Ministerial appeal is less
developed in the energy sector: in those countries where the agency has been set up, the institutional
setting does not offer this possibility. This also reflects the recent nature of energy regulators. As a
result, they have often been designed in a way that either leaves powers for key decisions under
Ministerial oversight, leaving only advisory powers to the agency or granting the agency full
autonomy for those decisions that fall under its remit.
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Chart 5b Appeals
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The nomination process for the heads of the independent regulatory agencies is also a relevant
criterion. Independence will be higher when the nomination is confirmed by the government
collectively, for example by the President of the Republic, or the "King in Council". An even greater
level of independence exists when the nomination is confirmed by Parliament, or by a mix interaction
of the executive and the legislative. Financial regulators, which enjoy otherwise strong independence
characteristics, tend to be more often nominated by one or two ministers, and are nominated by the
whole of government in only half of the cases. The proportions are relatively similar for energy
regulators, which are also clearly sector-oriented. Telecommunication regulators differ slightly, as
roughly three quarters are nominated by the government collectively.
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Chart 6. Appointment of regulatory heads
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Besides the nomination process, terms of appointment influence the level of independence of a
regulatory agency. Financial regulators tend to enjoy the longest terms of appointment, with a very
small proportion of agencies with no fixed terms or fixed terms under four years. Energy regulators,
when they are set up as independent agencies also enjoy fairly long terms of appointment, which may
also reflect the long term nature of energy markets.
Chart 7. Terms of appointment
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Finally, budgetary "autonomy" is also a significant practical dimension for independence. It may
also be constrained by the nature of the agency, or the possibility of levying sufficient fees from the
sector. It may also be influenced by the need to reduce the risk of capture. Financial regulators are
those which are most likely to be funded by fees, which also reflect the strong economic opportunities
of the sector. This is also the case but to a more limited extent for telecommunication regulators.
Chart 8. Financial ressources
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A key dimension for accountability is the availability of performance evaluation. Performance
assessment involves three possible dimensions:
- Legal judicial review
- Auditing, accounting
- Overall economic assessment
Greater independence would usually need to be balanced by stricter requirements for
accountability. The possibility of legal or judicial review exists in all OECD countries, albeit with
different judicial and legal systems. The auditing dimension is of limited relevance for regulatory
authorities, since these agencies are usually relatively small in public finance term. Therefore, the key
dimension is the overall economic assessment, whether regulators contribute to overall economic
efficiency. This is often the reason for which they have been created. An overall economic assessment
can be ensured through instituting a mandatory release of performance assessment reports, to check
whether regulators have fulfilled their objectives. These reports can be prepared by regulatory
authorities themselves in their annual reports, or they can also result from an external assessment.
Their availability can be considered as an important element for transparency and efficiency in public
decision making. This is captured by chart 9. Unsurprisingly, these assessment reports are more
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frequently available and mandated in those sectors where the independence of the agencies, as shown
through various indicators above, is the greatest.
Chart 9. Mandatory release of periodic Performance assessment reports on achievement of
objectives
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ANNEX LIST OF VARIABLES INCLUDED IN THE INVENTORY
Basic regulatory and governance characteristics
Name of the Institution
1.
Please write the full name of the regulatory agency and its acronym (both in the original
language and if applicable in English).
Dates
2.
Please indicate the year in which the agency was created. This is the year that legislation or
an executive/ministerial order was passed to establish the regulator. As it is often the case that a
regulator, rather than being created ex novo, is the result of a major reform of existing structures,
please indicate the date of the original establishment of the regulatory agency as well as dates of
subsequent major reform(s).
3.

Please indicate the year when the regulatory agency became operational.

Website
4.

Please write the main URL-address of the regulator.

Governing Laws and Institutional Origin
5.
Please indicate the laws/orders that established the regulatory agency and/or all other laws
that define/grant the agency’s powers and activities. Please indicate which law or order was most
important in giving the regulatory agency its current shape.
6.
Regulatory agencies can be created in four different ways: by legislation, by executive order,
by departmental reorganization, or by departmental/ministerial order. Please indicate whether this
agency is a result of: a) legislation, b) executive order, c) reorganization plan, or d)
departmental/ministerial order.
Institutional design of the regulators
Missions and objectives
7.
Please provide information about the overall objectives of the regulatory agency. Such
objectives are often formulated as part of the founding law or revisions to the overall governance
structure of the regulator. Objectives could be to promote efficiency, investor protection, consumer
protection, or environmental protection, etc. For example, the objectives of Federal Energy Regulation
Commission (FERC) are to protect the economic and environmental interests of the American public.
Sectoral authority
8.
What are the sectors/industries over which the regulatory agency has authority? (For
instance, the sectors under purview of Federal Energy Regulatory Commission (FERC) of the US
include electricity; natural gas, and the oil transportation industry.)
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Tasks
9.
Please describe briefly the specific tasks performed by the regulator in meeting its
objectives.
Regulatory powers
Regulatory powers can be attributed to one of the following categories:
4.

Advisory power : Power to give unbinding advice to line Ministries or other agencies that
are responsible for policy development and/or regulation of the industry on how to set the
broad policies for and/or to regulate the industry

5.

Supervisory power: Power to monitor compliance with guidelines and standards, to
sanction the regulated and to enforce sanctions to ensure compliance

6.

Licensing, pricing, administrative powers: Power to issue and revoke licences, set prices,
review and approve contracts between regulated companies

7.

Adjudicatory powers: Power to review regulations and decisions and to hear and resolve
any disputes pertaining to the functioning of the regulated industry

8.

Rule-making powers: Power to create rules and regulations pertaining to the functioning of
the regulated industry.

10.

What regulatory powers does the agency have? (One ore more among the five categories

Distribution and sharing of powers
11.

Which body is competent for regulation in the relevant domain?
•

Agency only

•

Agency and another independent regulatory authority

•

Agency and parliament

•

Agency and government

•

Agency has only consultative (advisory) competencies

12.

Advisory powers: Who holds advisory powers over the relevant sectors?
•

Agency only

•

Agency and another body (e.g. competition authority)

•

Agency has no advisory power

13.

Supervisory powers: Who holds supervisory powers over the relevant sectors?
•

Agency only

•

Agency and another body (e.g. competition authority)

•

Agency has no supervisory power

•

Agency and government
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•
14.

Agency has no supervisory power
Administrative powers: Who holds administrative powers over the relevant sectors?

•

Agency only

•

Agency and another body (e.g. competition authority)

•

Agency and government

•

Agency has no administrative power

15.

Adjudicatory powers: Who holds adjudicatory powers over the relevant sectors?
•

Agency only

•

Agency and another body (e.g. competition authority)

•

Agency and government

•

Agency has no adjudicatory power

16.

Rule-making powers: Who holds rule-making powers over the relevant sectors?
•

Agency only

•

Agency and another body (e.g. competition authority)

•

Agency and government

•

Agency has no rule-making power

Co-ordination with other authorities, including competition authorities
Please provide information on the regulatory agency’s co-operation with other regulators, particularly
with the competition authority. For example in Norway, specific agreements have been signed
between the regulators for energy and telecommunications and the competition authority to assure that
the implementation of competition law occurs in a coordinated way.
17.
Does the regulatory agency have any formal agreements to co-operate with other regulators?
(YES/NO) Please note the agencies involved and the types of agreements.
18.
Do informal co-operative arrangements exist? (YES/NO) With which regulators or state
bodies?
19.

Is information exchanged with other state agencies through:
•

regular liaison meetings

•

the exchange of publications

•

other (please specify)

Sun-setting mechanisms
The question is meant to understand the practice and extent of review of the regulatory structure of the
regulated industry.
20.
Please provide details as to whether the whole mandate or part of the mandate of the
regulator is subject to sun-setting clause or at least subject to review.
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21.
Please also describe the likely consequences of such practice. The consequences of
application of such review or sun-setting clause can include loss of regulatory scope (being a direct
result of application of general competition law in the area), change in institutional mandate, constraint
on independence, or merger of regulatory institutions.
Independence
The purpose of this section is to explain the degree and form of institutional and legal independence of
regulatory agencies from the executive
Institutional and legal status of the regulatory agency
Economic regulators should be assigned to one, and only one, of the following four categories:
1.

2.

22.

Ministerial department: Bodies that are part of the central government and do not have the
status of a separate corporate body. They are headed by or report directly to a Minister in
Cabinet. They are typically and largely funded from tax revenue, and are part of the civil
service. They can have statutory independence in carrying out some regulatory functions,
and can have considerable administrative autonomy from Ministers.
Ministerial agency: Executive bodies, set at arm’s length from central government, which
may or may not have a separate budget and autonomous management. They may be subject
to different legal frameworks (civil service regulations may not apply). They may have a
range of powers, but are ultimately subordinate to a ministry and subject to ministerial
intervention.

3.

Independent advisory body: Agencies with the power to provide official and expert advice
to government, lawmakers, and firms on specific regulations and aspects of the industry. The
agency may also have the power to publish its recommendations. The scope for public
decisions to depart from this advice or recommendations may vary.5

4.

Independent regulatory authority: Public bodies charged with the regulating specific
aspects of an industry. They are typically under autonomous management, and their budget
may be under a Ministry. However, there is no scope for political or ministerial intervention
with the body’s activities, or intervention is limited to providing advice on general policy
matters rather than specific cases. These bodies have a varying range of powers.6
Please indicate to which category this regulatory agency belongs.

Governance structure of the regulator
The purpose of this question is to ascertain both the decision-making structure and the mechanism of
the highest governing authority within the regulator. This section is relevant for independent
regulators only (options 3 and 4 above).
Head: Board or Individual
23.
Is the highest governing authority of the regulator a single individual, or a
board/commission?

5

6

These independent advisory bodies may be located within a Central Bank in the case of financial
services.
These independent regulatory bodies may be located within a Central Bank in the case of financial services.
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24.
In either situation, does the individual or board/commission assume the legal personality of
the regulatory body? (YES/NO) Explain.
Decision making mechanisms
Comment on how the individual/board makes decisions. For example, the five commissioners of the
Regulatory Energy Commission of Mexico deliberate in a collegiate manner and their decisions are
kept on public record. The five commissioners meet as a group and decide matters with a majority
vote (vs. consensus-based), although the chairman of the Commission has veto power.
25.

How does the highest decision making authority within the regulator make decisions?
•

By majority vote

•

By consensus

•

Other (explain)

Status of the head of the regulator
The questions in this section address the selection and appointment of the head of the regulatory
agency. When the highest governing authority within the agency is a board, it is often the case that one
person has a higher status (often named the Chairman or President). This person is here called “head
of the regulator.” Relevant information about the head concerns the term of office, the characteristics
of the appointment, the dismissal procedure, and the possibility to hold other offices in government.
Terms of office
26.

Does the regulator’s head have a fixed term of office? (YES/NO)

27.
If yes, what is the length of the term? (Give the number of years, precise if it is at the
discretion of the appointer.)
Conditions of appointment, reappointment, and dismissal
28.

Who appoints the head?
•

One or two ministers

•

The executive collectively

•

The Parliament

•

A complex mix of the Parliament and government

•

Members of the board/commission in charge

•

Other, specify

29.

Is the appointment renewable?
•

No

•

Yes, once

•

Yes, more than once (indicate how many times)

30.
Are there any explicit limitations on the type of person who can be appointed head of the
regulatory agency? (YES/NO)
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31.

Please describe the grounds on which the head may be chosen.

32.

Is political independence a formal requirement for the appointment? (YES/NO)

33.

What is the dismissal procedure for the head?
•

Dismissal is possible

•

Dismissal is impossible, but only for reasons not related to policy

•

No specific provisions for dismissal exist

•

Dismissal is possible at the appointer’s head

34.

Please detail any provisions for dismissal.

35.

May the head hold other offices in government?
•

Yes, or no specific provisions

•

Yes, only with the permission of the government

•

No

Status of the board (or commission) of the regulator
Please provide information regarding the selection and appointment of members of the board or
commission heading the regulatory agency. The questions are the same as those for the individual
head.
Terms of office
36.

Do the board (or commission) members have fixed terms of office? (YES/NO)

37.
If yes, what is the length of the term? (Give the number of years, noting if it is at the
discretion of the appointer.)
Conditions of appointment, reappointment, and dismissal
38.

Who appoints the board members?
•

One or two ministers

•

The executive collectively

•

The Parliament

•

A complex mix of the Parliament and government

•

Members of the board/commission in charge

•

Other, specify

39.

Is the appointment renewable?
•

No

•

Yes, once

•

Yes, more than once (indicate how many times)
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40.
Are there any eligibility requirements for appointment to the board or commission
governing the regulatory agency? (YES/NO)
41.

Describe the eligibility criteria.

42.

Is political independence a formal requirement for the appointment? (YES/NO)

43.

What is the dismissal procedure for the head?
•

Dismissal is possible

•

Dismissal is impossible, but only for reasons not related to policy

•

No specific provisions for dismissal exist

•

Dismissal is possible at the appointer’s head

44.

Please detail any provisions for dismissal.

45.

Are members allowed to hold other offices in government?
•

Yes, or no specific provisions

•

Yes, only with the permission of the government

•

No

Independence
Political independence
The goal here is to understand the nature of the relationship between the regulatory agency and the
executive as it affects formal independence. The questions refer to the existence in law or statutes of a
provision explicitly stating that the regulator is politically independent, to the formal obligations vis-àvis the executive, the Parliament, or other bodies, as well as to the capacity of these to overturn
regulator's decisions.
46.
Is the political independence of the regulatory agency from the executive government, from
Parliament explicitly stated in law or statutes? (YES/NO)
47.

Is there a possibility for the executive to overturn the regulator’s decision? (YES/NO)

48.

If yes, in all cases or in exceptional circumstances? Please specify.

Individual instructions
In the case of an independent or semi-independent regulatory or advisory agency, “individual
instructions” refers to the power of a minister, or other body, to directly instruct the agency and
thereby undermine its independence.
49.
Is it formally stated in law or statutes that the regulator can receive instructions from the
government, or other body, on specific decisions? (YES/NO)
50.
Please specify which minister or department may instruct the regulator and describe any
provisions for what kinds of instructions are acceptable.
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51.

Must the instructions be published in the state gazette? (YES/NO)

Actual independence
Actual independence is as important as formal independence. The best measure of actual
independence would be to examine the outcomes of disagreements between the executive and the
regulatory agency over concrete decisions. This information is, however, difficult to collect through a
questionnaire. Another possible indicator of independence is the pattern of turnover at the regulatory
agency’s head. The probability that the head is replaced shortly after a political change of government
is, to some degree, related to actual independence. As news on the timing and nature of changes in
governments is more or less readily available, what we would like you to provide here are details on
turnover at the regulator's head.
52.
Please detail all changes (notably dates of start and end of office) at the head of the regulator.
As many regulators are quite recent, this kind of information will probably not be so much useful
immediately, but in a medium or long term perspective it is important to start collecting it.
Independence from the regulated industry
Independence from the regulated industry is also highly relevant for the performance of a regulator.
"Capture" by interest groups is a main concern of those who criticise strong regulators in general.
Please provide information on any provisions which exist to ensure that the regulator will not be easily
captured by economic interests in the regulated industry. (For example, a requirement that the
regulator's head and board members do not hold shares or have other interests in regulated firms, or, as
in the case of the Italian telecom and energy regulators, a prohibition to take a job in regulated firms
for several years after the end of the office term.)
53.
Are there any formal laws or statutes which exist to ensure that the regulator will not be
easily captured by economic interests of the regulated industry? (YES/NO)
54.

Please describe these provisions.

Resources
The independence of the regulator is affected by its fiscal and administrative autonomy. The purpose
here is to gather information on the agency’s budget, financing, staff policies, and internal
organization. The regulator's budget can have several sources, including state or public funds, fees
imposed on the regulated industry, and tariffs on consumption of regulated goods or services. If more
than one of these sources exists, their relative importance (percentage share) or at least the main
funding resource should be indicated. Several institutions or organisations can be involved in
controlling the agency’s budget (e.g. the governmental auditing office, an external auditing office,
etc). Details should be provided on the budget control procedure.
Similarly, several institutions can be involved in decisions over the internal organisation of the
regulator. What is relevant here is whether the executive government intervenes, or whether the
regulator decides alone. For staffing policy, pay and recruitment rules are the most important points.
The staff of the regulator can be completely subject to regular civil service pay and recruitment
policies, or it can enjoy partial or full exemptions. Full details should be provided.
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Financial
55.
Budget: What is the regulatory agency’s total annual budget? (Please indicate the year of the
information.)
Financial sources
56.

What are the regulatory agency’s revenue and/or funding sources?
•

Fees levied on the regulated industry

•

State budget and fees

•

State budget only

•

Other (specify)

57.
If possible when there is a mix of sources, please note how much each source provides, or at
least indicate the primary source.
58.
If funds come from the state budget, please provide the details and note any specific
procedures to protect the independence of the regulator as part of the budgetary process.
59.
If funds are raised through levies or fees imposed on the regulated industries, goods, or
services, then please specify if the levies can be directly determined by the regulator, or whether they
need to be approved by a ministry.
Financial Control
60.
•
•
•
•
•

Is the budget of the regulatory agency approved and controlled by the:
Agency itself, only
Accounting office or court
Agency and the government
Government only
Other (please specify)

Staffing and internal organisation
61.
Staff: Please indicate the number of people employed by the agency in regulatory functions.
(For ministerial agencies, please indicate the number of persons involved only in regulatory tasks.)
62.
Staffing policy: What is the staffing policy of the regulatory agency? Responses should note
whether the staff:
a) Is subject to regular civil service pay and recruitment policies completely
b) Enjoys partial exemptions [please specify how]
c) Enjoys full exemptions [please give details]
63.
What body is in charge of the agency’s staffing policy (hiring personnel, deciding on its
allocation and composition)?
• Agency itself
• Both the agency and the government
• Government only
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•
64.

Other (please specify)
Internal organisation: What body is in charge of the internal organisation of the regulator?

•

Agency itself

•

Both the agency and the government

•

Government only

•

Other (please specify)

Accountability
Accountability, in this context, means an obligation to explain, answer for, and bear the consequences
of the manner in which the regulator has discharged duties, fulfilled functions and utilised resources.
This applies to both independent regulatory agencies and those embedded in Ministries.
Accountability involves relationships with political powers, particularly Parliament, as well as notions
of procedural fairness and transparency, performance assessment, and appeal mechanisms.
General background
The purpose of the question is to obtain an understanding of the mechanisms through which the
regulatory agency is held accountable. For example:
•

- A regulator dependent on a ministry can be accountable directly to the minister.

•

- A fully independent regulator might be directly accountable to Parliament.

•

- A minister could be accountable to Parliament, or to the President

65.
Briefly describe how the regulatory agency is held accountable to various powers (i.e.
parliament/executive/line ministries). Accountability mechanisms could include annual reports to
ministers or parliament, performance contracts with ministers, or financial control and audit by a
National Audit Office.
Accountability to the Executive and to Parliament
One of the corollaries of the independence of the regulatory agency vis-à-vis the executive is the
possibility of a dialogue with the executive government. These questions refer to the formal
obligations vis-à-vis the executive.
66.
What are the formal obligations (in law or statute) of the regulatory agency vis-à-vis the
executive government?
•

No formal obligations

•

Reporting requirement, for information only

•

Reporting requirement, and report must be approved

•

Fully accountable to government

67.
What are the formal obligations (in law or statute) of the regulatory agency vis-à-vis the
Parliament?
•

No formal obligations

•

Reporting requirement, for information only
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•

Reporting requirement, and report must be approved

•

Fully accountable to Parliament

68.
both?

If there is a reporting requirement, should reports cover finances only, or performance, or

69.
Can the regulator present, at will, reports or statements to the government or to Parliament?
(YES/NO)
Transparency and procedural requirements
The extent to which the decision-making process is transparent and open to all interested parties is
important for accountability. Transparent and open procedures are enhanced through the publication of
reports or decisions and through the establishment of advisory groups. Both the existence and
composition of advisory groups and the involvement of less-organised groups such as consumer
interest associations should be noted. If advisory groups are not permanent, the conditions leading to
the set up of an ad hoc group, as well as its composition, should be explained.
70.
What are the obligations of the regulatory agency in regard to publishing its formal reports to
government or parliament, or any other documents relating to markets and regulations?
71.

What obligations exist to explain decisions, deliberations, and proceedings?

Performance assessment
Performance assessment is crucial for the justification of the regulatory agency’s mission and
existence. Evaluation of the regulator's performance implies that the objectives of regulatory policy are
clearly identified. These questions help clarify this point:
72.

Do governing laws stipulate the objectives of regulation? (YES/NO) Explain

73.

Is there any explicit prioritization of multiple objectives? (YES/NO)

74.

Are regulatory objectives quantified in statute or decree? (YES/NO) Explain.

In addition to defined objectives, an external evaluation procedure is also necessary to gauge the
extent to which those objectives have been met.
75.
Is the regulator required (in law or statute) to produce periodic (i.e. annual) reports assessing
the extent to which its objectives have been achieved? (YES/NO) Please explain.
76.
Is the basic data relevant for the conduct of regulatory policy (e.g. the calculation of pricecaps) publicly available? (YES/NO) Please explain.
77.
Is disclosure of such data an integral part of the regulator’s mission? (YES/NO) Please
specify.
78.

Is the regulator subject to a regular external audit? (YES/NO)

79.

If the regulator is subject to audit, is it audited by:
•

A national audit office
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•

Private consulting firms

•

Independent academic research

•

Other (explain)

Appeal mechanisms
Appeal mechanisms are particularly important to accountability. Information should be provided on if
and how (whether in court, special appellate bodies, or ministries) the regulator’s decisions can be
appealed. Information is also required on the accepted grounds for appeal, such as errors of fact,
errors of law (including failure to follow the due process), and permitting appeal on merits of the
decision.
80.
Through whom (court/special body/ministries) can the decisions of the regulatory agency be
appealed or challenged.
81.
Which body, other than a court, can overturn the decisions of the regulatory agency where
the latter has exclusive competence?
•

No body

•

A specialised body (please specify)

•

Governmental or ministerial body, with qualifications

•

Governmental or ministerial body, unconditionally

82.

Accepted grounds for appeal or challenge are:
•

Errors of fact

•

Errors of law (including failure to follow the due process)

•

Appeals are permitted on the merits of the decision, fully re-examining it

•

Other, please specify
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Evaluating Independent Regulators
Dr. Fabrizio Gilardi, Université de Lausanne, Switzerland

Summary
This paper addresses the question of how independent regulators can be evaluated. It suggests
that independent regulatory agencies (IRAs) are best conceptualised as non-majoritarian institutions,
i.e. as institutions that are not directly elected by citizens, nor directly managed by elected officials. It
is argued that IRAs can be evaluated according to their impact on the performance of the markets they
regulate (which includes the interests of both firms and consumers), their capacity to strike a balance
between conflicting goals, the quality of their regulatory output, and their respect of accountability
standards. The latter should not be the same as those used for other, more traditional democratic
institutions, but, rather, should take into account their non-majoritarian nature and consist mainly of
procedural requirements. While the effect of IRAs on markets and on regulatory quality can be
assessed through an econometric analysis allowing for some generalisations, their accountability needs
a case-by-case examination. The paper begins with a theoretical analysis that is relevant for all
economic regulators, and continues with a methodological discussion that, for practical reasons, is
focused on the telecommunications and electricity sectors only.
Introduction
The purpose of this paper is to outline the main dimensions along which the performance of
independent regulators, also known as independent regulatory agencies (hereafter IRAs), can be
evaluated. The paper proceeds as follows. It will be firstly be argued that IRAs, in the perspective of
an evaluation exercise, are best conceptualised as non-majoritarian institutions (NMIs). Secondly, the
rationales for the establishment of IRAs will be detailed. A distinction will be made between positive
and normative arguments. Thirdly, there will be an attempt to conceptualise the performance of IRAs.
It will be argued that, although the quality of the output (i.e. regulation) and its impact on the
functioning of markets is a key factor in the performance of IRAs, the input side should not be
neglected, notably in reference to accountability. Input and output are thus the two main dimensions
for the evaluation of IRAs. An evaluation strategy will be suggested that involves assessing whether,
and how, IRAs improve the performance of markets (broadly defined to include the interests of both
firms and consumers) and are able to strike a balance between multiple and possibly conflicting goals,
lead to "regulatory quality", and respect accountability standards. Finally, methods to perform this
evaluation will be discussed. While the conceptual discussion applies to economic regulators in
general, the methodological discussion will be focused on telecom and electricity regulators. The
conclusion summarises the main arguments and discusses the feasibility of an empirical research along
these lines.
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IRAs as non-majoritarian institutions (NMIs)
Although IRAs are a relatively new and uncommon organisational form for public
bureaucracies in reason of their increased autonomy from elected politicians, they share their core
characteristics with other, better-known institutions such as central banks and courts. Governmental
entities that possess and exercise some grant of specialised public authority, separate from that of other
institutions, but are neither directly elected by the people, nor directly managed by elected officials,
are known as non-majoritarian institutions (NMIs) (Thatcher and Stone Sweet 2002: 2). The
conceptualisation of IRAs as NMIs is useful to find the appropriate standards for their evaluation, and
in particular for the accountability dimension (Majone 1998, 1999).
Rationales for the establishment of IRAs
In order to evaluate IRAs, it is important to understand what are the rationales behind their
creation, or, in other words, what are the functions they are intended to fulfil. A distinction must be
made between normative and positive arguments; some arguments can be both positive and normative.
Positive arguments aim to explain the observed pattern of establishment of IRAs, without judging its
desirability or appropriateness. Normative arguments, on the other hand, do not try to explain
observed behaviour, but, rather, supply prescription for action by stating what institutional solution is
best for regulation. The following rationales for the establishment of IRAs can be identified (e.g.
Majone 1994, 1999, 2001; Horn 1995; Moe 1990; OECD 2002a: 95):
1. Expertise. IRAs are closer to the regulated sector than ordinary bureaucracy and can thus
more easily gather relevant information. Their more flexible organisational structure also
constitutes a more attractive working environment for experts, who are thus more willing
to work for IRAs than for traditional bureaucracies.
2. Flexibility. IRAs' autonomy makes them more able to flexibly adjust regulations to
changing conditions7.
3. Credible commitments. IRAs are insulated from day-to-day political influence and
electoral constraints, have a longer time-horizon than politicians and can thus increase
the credibility of the pro-market and fair-regulation commitments of governments. This is
important notably to attract investment (Levy and Spiller 1994). The function of IRAs in
introducing clarity in the various role of the state (most notably, shareholder and
regulator) also falls under this heading, as the set-up of IRAs can signal the commitment
of governments to fair regulation even in the presence of conflict of interests.
4. Stability. For roughly the same reasons, IRAs provide a stable and predictable regulatory
environment. Stability differs from credible commitments in that the latter assumes proinvestors behaviour, while the former simply means that rules will not be subject to
sudden and unexpected change, but is much more open with respect to the content of
such rules. A stable regulatory environment may exist that is only moderately investorfriendly. Credible commitment capacity, on the other hand, involves the stability of
investor-friendly rules.

7

This is a normative argument. The fact that, empirically, some regulators may not be flexible does not
undermine its value, unless it is found that independent regulators are systematically associated to a
lack of flexibility.
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5. Efficacy and efficiency. As a result of the previous factors, IRAs lead to better regulatory
outputs, which are translated into a better performance of markets. This is a broad claim
that is subject to many different interpretations. It will be clarified below in section 4.
6. Public participation and transparency. The decision-making process of IRAs is more
open and transparent than that of ministerial departments, and is thus more sensitive to
diffused interests such as those of consumers. This is partly due to the fact that, being
insulated from electoral politics, independent regulators are less easily captured by strong
particularistic interests such as those of the regulated industry. This is likely to contribute
to the achievement of better regulation. Openness and transparency are not only means
but also ends in themselves, as they are related to accountability.
7. Decision-making costs. Delegation to IRAs reduce decision-making costs, as, in the
presence of disagreement about policies, majorities are more easily found to "let someone
else decide", especially if the political gains and losses of policies are not clear.
8. Blame shifting. IRAs enable politicians to avoid blame when regulatory failures occur or
when unpopular decisions are taken. This behaviour is not due to the costs of reaching an
agreement, but on the desire to shift responsibility in cases where problems are likely to
arise, i.e. in cases where political costs are likely to outweigh political benefits.
9. Political uncertainty. As institutions are less easily changed than policies, IRAs are a
means for politicians to fix policies so that they will last beyond their term of office.
When politicians set up a policy, they know that this may in future be changed if a
different party or coalition wins the elections. To prevent this, policy may be insulated
from politics. Politicians currently in office lose some control, but prevent future
governments to undo their policy choices.
Not all these arguments constitute a sound basis for the evaluation of IRAs. In particular,
arguments 7 to 9 are positive only, and have no normative value. Again, positive arguments aim to
explain, while normative arguments give prescriptions for action. It could hardly be sustained that
governments ought to delegate powers to IRAs because, for example, this will enable them to avoid
the blame for wrong or unpopular choices, although this could surely be an acceptable explanation of
why governments actually delegate, should evidence in favour of it be found. Arguments 1 to 6, on the
other hand, have both positive and normative value, and can thus be used as a basis for the assessment
of IRAs' performance. It is also important to note that not all these arguments rest on sound empirical
basis. For example, independent regulators have recently been criticised for their lack of flexibility,
which contrasts with argument 2. Indeed, the evaluation of regulators involves assessing whether such
normative claims are justified or not.
Theoretical dimensions of IRAs' evaluation
Arguments 1 to 6 in section 3 provide a basis for the evaluation of IRAs, because they detail what
they are supposed to do, or what functions they are supposed to fulfil. Most of them are focused on the
output of IRAs, or, in other words, the quality of the regulation they can produce. Regulatory quality,
in turn, is valued because is assumed to have beneficial effects on regulated markets. Two strategies
can be identified to evaluate IRAs with respect to their output. The first involves the assessment of
their performance on dimensions 1 to 4. In this perspective, it should be evaluated whether IRAs do
actually lead to increased expertise, flexibility, credibility and stability in the regulatory process. In
Figure 1 below, this would involve determining empirically the consistency of the dashed arrows that
go from IRAs to expertise, flexibility, credibility and stability. In addition to the methodological
103

problem of how this can be determined, a second drawback of this strategy is that nothing would be
inferred on the final outcome of IRAs in term of the quality of regulation. This is why I suggest that a
second strategy would be more appropriate. It involves jumping directly to point 5, i.e. the impact of
IRAs on the performance of markets, and, in Figure 1, focusing on the solid arrow that goes from
IRAs to market performance. This line of reasoning seems to have been followed also by the OECD,
which, in a recent report (OECD 2002a: 95), infers that IRAs have led to better regulation from the
observation that the benefits of market opening have been greater in the presence of IRAs. In the end,
at least in a first step, determining why IRAs matter in terms of the final outcome seems less important
than assessing whether they matter.
Market performance can be defined as the joint maximisation of the economic surplus of
consumers and firms. From the perspective of consumers, performance includes at least price and
quality of the service. From the perspective of firms, it includes mainly profitability. In addition, a
broader definition of market performance could include also employment and investment. One of the
most problematic points for regulators is that these dimensions may be in conflict. The pursuit of one
goal may be at the expenses of the other. For example, the profitability of firms may conflict with the
requirement that consumers are charged reasonable prices. The problem for the regulator is how the
different goals can be jointly maximised. The aim of this paper, however, is not to supply guidelines to
regulators, but to discuss how their performance can be evaluated. The capacity to achieve multiple,
possibly conflicting objectives is surely one dimension of performance. How this can be assessed will
be discussed in the methodological section below.
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Figure 1. Normative arguments about the benefits of IRAs (output: market performance)
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Although I argue that the best way to evaluate regulators with respect to their output is to look at
their impact of market performance (broadly defined), it may be useful to shortly discuss how a
measurement of the intermediary variables could be developed. It is worth noting that, to the best of
my knowledge, there is no study supplying ready-made conceptualisations ad measures for these
variables. This discussion, then, sketches some possibilities rather than reviewing established
practices. An indicator for expertise could be the share of economists and other relevant skilled people
(e.g. engineers, lawyers, etc.) in the regulator's staff. Another possible measure could be the share of
people having working experience of the regulated industry. If the argument linking IRAs with
expertise is correct, then higher shares of economists, engineers, staff with experience in the regulated
industry, etc. should be expected for independent regulators.
Secondly, flexibility could be assessed by looking at how regulators respond to crises, external
chocks, or changing economic conditions. An example for the latter could be an increase in the extent
of competition in the regulated sector. As competition increases, regulation should reduce its scope,
especially in the control of prices. If the argument linking IRAs to flexibility is correct, then
independent regulators should more readily recognise the need to reduce (some) intervention when
competition increases.
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With respect to credible commitment capacity, a direct measurement could be achieved by asking
firms what they think about the regulatory commitment of their regulator. The set-up of an IRA is a
signal sent by governments to firms. It is supposed to persuade them that regulation will create and/ or
protect a fair playground, thus increasing their willingness to invest. Thus, if the credible commitment
argument is correct, firms (but also other economic actors) should feel that regulatory commitments
are more credible where the regulator is independent. Arguably such information can be obtained only
through costly surveys of the relevant actors, but the result would be highly interesting, as in fact we
simply do not know if independence really leads to credibility.
Finally, the stability of the regulatory environment means that the basic rules regulating firm's
behaviour are not easily changed. An example could be the technique used to regulate prices that can
be charged to consumers. In this context stability means that, once a given instrument for price
regulation is chosen, for example price caps, this will not easily be replaced by another one, for
example rate of return. Another example could be, in the case of electricity, the rules for access to
distribution and transmission. Stability here involves that the instrument chosen (e.g. negotiated third
party access, regulated third party access, singly buyer) will not change over time. If the stability
argument is correct, then, IRAs should be associated to higher stability of regulatory instruments.
A further step would then be to link each of these characteristics to market performance, which is
ultimately the variable of interest. Thus, it should be investigated whether expertise (measured by, for
example, the share of economists in the regulator), flexibility (measured by, for example, the delay
between an increase competition and the adaptation of regulation), credibility (measured through
surveys of the perceptions of regulated firms), and stability (measured by, for example, the duration of
regulatory instruments) have an impact on market performance and other goals. This makes clear that
these intermediary variables are just a means to achieve an end, and not an end in themselves.
A second output dimension that is relevant for IRAs is related to the respect of "regulatory
quality standards" (OECD 1995). These standards are built around ten key questions, referring to the
definition of the problem, the assessment of the justification of government action, its form (regulation
or other), and its level, the legal basis for regulation, cost-benefit analysis, transparency on distributive
effects, clarity and accessibility of regulation, openness of the decision-making process, and
compliance mechanisms. The task here is to assess how IRAs behave with respect to these standards,
both in absolute terms and in comparison with non-independent regulators. Further, it would be
interesting to study how the respect of regulatory standards is related to market performance. The
quality of the output of IRAs can be assessed against standards such as those expressed in the 1995
OECD recommendation. The line connecting the two in the figure (rather than an arrow) indicates that
there are in principle no theoretical reasons to believe that independence leads to better performance
against these standards. In turn, the respect of these standards is hypothesised to a positive impact on
regulatory outcomes, notably in terms of market performance. In this case, a causal relationship is
hypothesised.
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Figure 2. The output of IRAs: respect of regulatory quality standards
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In addition to the output, the input is also highly important for IRAs. There are two reasons for
this. Firstly, it has been noted that NMIs, being outside of the democratic chain of legitimacy (Strøm
2000), increasingly suffer from legitimacy problems (Majone 1999; Scott 2000a; Elgie 2002; OECD
2002b). Secondly, although it can be argued that regulatory policies have fewer redistributive
consequences than other policies and can thus be conducted mainly on technical grounds, they cannot
avoid redistributive implications, which means that, like monetary policy (Taylor 2000: 185; Stiglitz
1998: 216-217), they involve important and complex value judgements and are thus not "above
politics". Legitimacy has thus an intrinsic value for IRAs, although it is also an important asset for the
enforcement of decisions (Scharpf 1997: 152-153).
The legitimacy of IRAs, like that of other NMIs, has a substantive and a procedural component
(Majone 2001: 77). Substantive legitimacy depends on the capacity of IRAs to deliver good policy
output. In the words of Majone, "the democratic legitimacy of non-majoritarian institutions depends
on their capacity to engender and maintain the belief that they are the most appropriate ones for the
functions assigned to them" (Majone 2002: 389). This largely corresponds to Scharpf's "output
legitimacy" (Scharpf 1970, 1997, 1999), where political choices are legitimate if they promote
common welfare. This dimension of legitimacy has been implicitly discussed in the first part of this
section.
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Figure 3. Normative arguments about accountability of IRAs (input)
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Procedural legitimacy, on the other hand, means that IRAs must be accountable for their actions.
This, in turn, corresponds to Scharpf's "input legitimacy" (Scharpf 1970, 1997, 1999), where political
decisions are legitimate if they are based on the agreement of those who are asked to comply. It is
important to note that the standards of accountability of NMIs are not the same as those of
representative institutions such as parliaments and governments (Majone 1998). Although the
standards are different, however, IRAs still have to be accountable to their democratic principals, i.e.
elected politicians and, ultimately, citizens. As shown in Figure 3, accountability for IRAs (and other
NMIs) can be related to two main dimensions, namely the characteristics of their decision-making
process and their incentive structure. Firstly, the decision-making process must be characterised by
transparency and open access, and be subject to legal review opportunities. Secondly, the incentive
structure is determined by the ease with which misbehaviour can be identified and sanctioned. As
Stiglitz puts it, "accountability requires that: (1) people are given certain objectives; (2) there is a
reliable way of assessing whether they have met those objectives; and (3) consequences exist for both
the case in which they have done what they were supposed to do and the case in which they have not
done so" (Stiglitz 2003: 111). Accordingly, it is important for the accountability of IRAs that their
goals are clearly specified and that a periodical evaluation procedure is carried out.
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To sum up, IRAs can be evaluated against three key dimensions: first, their impact on the
performance of the markets they regulate (broadly defined to include protection of consumers'
interests), and the capacity to strike a balance between multiple and possibly conflicting goals; second,
their capacity to comply with "regulatory quality" standards; and finally, their accountability.
Evaluation of IRAs: methodology
It follows from section 4 that the performance of IRAs can be assessed by looking at the
performance of the markets they regulate and the capacity to achieve multiple, possibly conflicting
goals, their capacity to comply with "regulatory quality" standards, and their accountability. Market
performance, regulatory quality, and accountability are thus the three key dependent variables of the
analysis. The three parts of the evaluation require very different strategies. It seems possible to analyse
the impact of IRAs on market performance and regulatory quality through an econometric analysis,
which will make it possible to isolate the effect of IRAs from that of a battery of control variables (to
be determined, but comprising the economic and institutional factors that cam also have an impact on
market performance). The assessment of the accountability of IRAs, on the other hand, would consist
of a "quality check" on a case-by-case basis more than of a conventional analysis leading to broadly
applicable conclusions. This notwithstanding, it would also be interesting to study the impact of
accountability, as independent variable, on various aspects of market performance.
IRAs and market performance
I have found no study addressing the impact of IRAs on market performance. A partial exception
is the studies by Bortolotti et al. (2002) and Wallsten (2001). The problem in these two studies is that
the measure for IRAs is very rough (the problem of the operationalisation of IRAs is discussed in
section 5.3). Both use a dummy variably indicating whether a country has a separate regulator not
directly under the control of a ministry. Interestingly, while Wallsten (2001) finds that IRAs matter,
Bortolotti et al. (2002) come to the opposite conclusion.
There is a big literature that studies the impact of privatisation and liberalisation on market
performance (for a review see Megginson and Netter 2001). These studies supply many different
operationalisations of market performance, which could quite straightforwardly (assuming data
availability) be used as dependent variables for an analysis having IRAs as the key independent
variable (see below for the problem of the operationalisation of IRAs). Unfortunately, the literature is
essentially on telecommunications and electricity. Thus, although the focus of this paper is broader
and encompasses all economic regulators, this methodological part will be directly relevant only for
these two regulatory domains.
Market performance measures can be divided into two main categories, according to which
group, namely firms or consumers, is most concerned (see also Figure 1). An overview of the
variables and measures that can be found in the literature is presented in Appendix 1. Market
performance that concerns mainly consumers includes network expansion and modernisation, the
introduction of new services, prices, quality, and universal service. Three dimensions of quality can be
identified (CEER 2001), namely commercial quality (quality of the relationship between a supplier
and a user), quality of supply (e.g. continuity of the service in utilities), and quality of the product (e.g.
voltage in the case of electricity). Universal service deserves special mention as it is an aspect of big
concern in many European countries, and is often perceived as being challenged by the privatisation
and liberalisation processes to which the establishment of IRAs is related. Universal service is the core
of the concept of public service, and can be defined as the obligation for operators to provide "all"
users with services of "good" quality at "affordable" prices (Cremer et al. 2001: 7; Scott 2000b: 314;
Valletti 2000: 205).
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Market performance that concerns mainly firms, on the other hand, includes operating costs,
debts, efficiency, productivity, profits and profitability, revenues, and stock markets reactions. Other
market performance indicators that are less easily classifiable are employment, investment, and output.
All these variables could in principle be used as dependent variables in econometric analyses
where the main independent variable would be IRAs. The goal would be to assess whether, controlling
for other variables of interest, IRAs have an impact on, for example, prices, quality, efficiency, profits,
and so on. A less straightforward question is whether IRAs are better than regular bureaucracy for
achieving multiple, conflicting goals. For illustration purposes, let me assume that the two main
market performance goals are low prices for consumers and reasonable profitability for firms. The first
goal is of obvious relevance, and the second is a precondition for giving incentives to new firms to
enter the market and thus achieve competition. To study how regulators perform in combining these
two goals, I suggest including one of the two as independent variable when analysing the impact of
IRAs on the other, along with an interaction term. Let me assume that we are interested in price. Price
would then be the dependent variable. On the right-hand side of the regression equation would be
included, in addition to control variables, a measure for IRAs (say, an independence index) in given
countries and sectors, the (average) profitability of firms in those countries and sectors, and an
interaction term for IRAs and profitability. Formally,
price = α + β1(indep) + β2(profit) + β3(indep)x(profit) + βcontrol,

(1)

where "price" is a measure of the prices charged to consumers, "indep" is an independence index
for regulators, "profit" is a measure of the (average) profitability of firms, and "βcontrol" is a vector of
control variables with their coefficients.
The idea is that profitability is expected to be positively correlated with prices (the higher the
profits of firms, the higher the prices charged on consumers), but the correlation depends on IRAs. In
other words, if IRAs are in fact more capable to achieve conflicting goals than regular bureaucracy,
then the correlation between profitability and prices should depend on IRAs. This hypothesis can be
represented graphically as in Figure 4. The figure shows that, if independent regulators are better in
dealing with conflicting goals, then the empirical trade-off between profitability and prices should be
less important in the presence of independent regulators. In other words, profitability should not be at
the expense of prices. The estimation of parameters in equation 1 would permit to assess the empirical
consistency of this hypothesis.
This example is based on a conflict between prices and profitability for the regulator, but the
same logic can be applied to other variables of interest. For example, it could be analysed if benefits
for consumers in terms of lower prices are at the expense of the interests of employees in terms of
jobs, or salaries, and if independent regulators make a difference in the attempt to avoid such tradeoffs.
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Figure 4. Hypothesised relationship between profitability and prices, conditional on the
independence of regulators
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The discussion so far has assumed the existence of reasonably refined measures for market
performance and other outcomes of interest, as well as the availability of relevant data. This
requirement may in practice not be easily met. I thus put forward a more indirect strategy that could
serve as second best option, which involves focusing on market competitiveness as a proxy for final
outcomes. The assumption here is that the more the market is competitive, the better its functioning. A
standard measure for competitiveness is the Herfindahl index, which measures competitiveness
indirectly by assuming that it is negatively correlated with the concentration of an industry. The index
can be expressed as follows:
•

where Xi is a size measure (e.g. sales) for each firm, and X is the total value of the variable
for the industry. There is however a problem with this index. Non-competitive behaviour can
exist also in non-concentrated markets, in which case the Herfindahl index is a good measure
of competition only in special cases. To cope with this problem, Cesari (2000) puts forward a
measure based on the idea that market power and non-competition are correlated with
customer loyalty. His fidelity index can be expressed as
n

n

i =1

i =1

FI = ∑ fii y i = ∑ p(Fi* | Fi )p(Fi * )
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•

where fii is the probability of not switching from firm i in year 2 to firm j in year 2 (i.e. of
staying loyal to firm i), yi is year 2 market shares of firm i, p(Fi*|Fi) is the probability of
being a customer of firm i in year 2, conditional on being already its customer in year 1, and
p(Fi*) is the unconditional probability of being a customer of firm i in year 2. Note that,
following Stigler (1964), Cesari (2000) assumes that market shares are a proxy of the
unconditional probability of being a customer of firm i in year 2, i.e. p(Fi*). This means that
when there is perfect mobility of customers (i.e. when p(Fi*|Fi) is equal to p(Fi*)), the fidelity
index reduces to the Herfindahl index. Data on customers' mobility should be available, at
least for telecoms and electricity industries. In this case, the fidelity index could replace or
supplement the Herfindahl index in the analysis.

IRAs and regulatory quality
Whether IRAs lead to better regulatory quality can be assessed through the same strategy as for
market performance (see section 5.1). The goal is to determine if the independence of regulators
matters for the quality of the regulatory output. This can in principle be assessed through an
econometric analysis where the dependent variable is a measure of regulatory quality, and the main
independent variable, in addition to the relevant control variables, is a measure of the relevant
characteristics of the regulator, and notably its independence. The important question is how
regulatory quality can be measured. In fact, "regulatory quality" is a concept developed by the OECD
in its 1995 recommendation (OECD 1995), and is related more to procedural requirements than to
actual effects of regulation (see the short discussion in section 4). Several indicators can be identified
on the basis of OECD research in this direction (OECD 2000, 2001). I have selected those that seem
most relevant for IRAs and specific regulators (in opposition to the general attitude of governments
towards regulation and regulatory reform). Table 1 presents them in abbreviated form.
Table 1. Operationalisation of the regulatory quality of IRAs' output
Variable

Indicator

Communication

1) Use of procedures for making regulation known and accessible to
affected parties

Assessment of regulatory impacts

2) Requirement to provide written justification of the need for new
regulation
3) Assessment of alternative policy instruments
4) Use of regulatory impact analysis
5) existence of regulatory review and evaluation

Training

6) Existence of training programs for civil servants to develop high quality
regulation skills
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IRAs as independent variable
Two main strategies can be followed for the operationalisation of IRAs in view of an econometric
analysis. The first involves using a dummy for the presence or absence of an IRA in a given
sector/country/year, while the second requires a more detailed measure. It is important to remind here
that the characteristic feature of IRAs is their independence from direct political control, and most of
the rationales for the establishment of IRAs presented in section 3 derive directly from it. It is clear
that a dummy can only very roughly capture the differences between regulators in this respect, as
independence is best conceptualised as a continuous rather than a dichotomous variable (Horn 1995).
Efforts in this direction have been made by Gilardi (2002), who has developed an independence index
for IRAs based on that for central banks (notably Cukierman et al. 1992). The index is constructed
around five dimensions, namely the status of the head of the agency, the status of the management
board, the relationship with government and parliament, the financial and organisational autonomy,
and the regulatory competencies. Its major drawback is that it is focused on formal independence only,
although informal independence is also very important. A measure of informal independence that can
be used comparatively could be, following further work on central banks (Cukierman and Webb
1995), the link between changes in the partisan composition of governments and turnover at the head
of IRAs (for which, however, no data are available to my knowledge). Most recently, it has been
argued that what matters for central banks (and arguably other regulators) in relation to credible
commitment is not formal independence, but the audience costs that politicians associate to the
creation of the regulator (Lohmann 2003). The concept of audience costs could be related to informal
independence, but an operationalisation that can work well comparatively does not exist.
IRAs and accountability
As mentioned above, while the relationship between IRAs and market performance can in
principle be assessed through an econometric analysis that will be able to draw some generalisations
about the effects of IRAs, the evaluation of IRAs' accountability is of a different nature. The exercise
here will be to assess, on a case by case basis, whether the accountability standards sketched above are
met, and to what extent (although it has been stressed that the investigation of the impact of
accountability on market performance would also be interesting). To this end, it is necessary to
develop an operational definition of key concepts such as "legal review", "transparency", "open
access", "clear goals", and "evaluation of performance" (see section 4).
The literature on central banks, again, is of great help. There has recently been a lively debate on
the accountability of independent central banks, notably after the establishment of the European
Central Bank (e.g. de Haan 1997; Buiter 1999; Issing 1999; de Haan and Eijffinger 2000), and several
of the insights are highly relevant for IRAs. In particular, efforts have been undertaken to define
accountability rigorously. De Haan and Eijffinger (2000) have developed an indicator of central bank
accountability based on three dimensions, namely the ultimate objectives of monetary policy, final
responsibility, and transparency. Further work has been addressed especially to the conceptualisation
and measure of transparency, partly because, in addition to democratic concerns, transparency seems
also related to the performance of central banks (Geraats 2000). Transparency can be defined as "the
extent to which [regulators] disclose information that is related to the policy-making process"
(Eijffinger and Geraats 2002: 2). Five dimensions of transparency can be identified (Eijffinger and
Geraats 2002):
•

political transparency, which refers to openness about what the policy objectives are;

•

economic transparency, which refers to the economic information that is used for policy,
such as data, models, and forecasts;
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•

procedural transparency, which refers to the way policy decisions are taken, and can be
achieved through the release of minutes and voting records;

•

policy transparency, which refers to announcements and explanations of policy decisions;

•

operational transparency, which refers to the implementation of policy actions.

This conceptualisation has been quantified in an index of central bank transparency that consists
of fifteen indicators.
On the basis of the conceptualisation of accountability summarised in Figure 3, and of the
discussion of accountability issues in the central bank literature, I suggest that an operationalisation of
accountability can be done through the indicators presented in Table 2. The indicators refer to six
variables (grouped in four dimensions), namely the objectives of regulatory policy, the evaluation
procedure, economic and procedural transparency, participation, and appealing mechanisms. Several
ways to aggregate them can be imagined, depending on the precise purposes of the analysis. For
example, a single accountability index could be constructed by taking the mean of all indicators,
weighted by the importance that is given to the various variables and dimensions.
Table 2. Operationalisation of accountability
Dimension

Variable

Incentive structure

Objectives of regulatory 1) Do governing laws stipulate the objectives of regulation?
policy

Indicator

2) In case of multiple objectives, is there an explicit prioritisation?
3) Are the objectives quantified (or stated in unambiguous terms)?

Transparency

Evaluation procedure

4) Is there a periodic evaluation procedure assessing to what extent
the regulatory objectives have been met?

Economic

5) Are the basic data for the conduct of regulatory policy (e.g. the
calculation of price caps) publicly available?
6) Does the regulator disclose the formal economic models it uses
for policy analysis?
7) Does the regulator publishes its own economic forecasts?

Procedural

8) Does the regulator provide an explicit rule or strategy that
describes its policy?
9) Does the regulator explain policy decisions within a reasonable
amount of time?
10) Does the regulator disclose how each decision was reached?
11) Does the regulator disclose explicit indications of likely future
actions?
12) Does the regulator regularly evaluate to what extent its
objectives have been achieved?

Decision-making
openness

Participation

13) Does the regulator consult advisory committees?

114

14) Are advisory committees standing or ad hoc?
15) Which groups are represented in advisory committees, and in
which proportion?
Legal review

Appealing mechanisms

16) Can the regulator's decision be appealed?
17) If yes, through which body can decisions be appealed?
18) On which grounds are decisions appealable?

Conclusion
In conclusion, this paper has argued that IRAs, as NMIs, can be evaluated by looking at 1) their
impact on the performance on markets they regulate and the capacity to strike a balance between
possibly conflicting goals, 2) their capacity to produce high quality regulation, and 3) the extent to
which they respect accountability standards. These three dimensions of the performance of IRAs are
summarised in Table 3, along with possible variables and indicators. The first and second points can
be addressed through an econometric analysis assessing the link between IRAs and various indicators
of market performance (defined broadly to include the interests of both firms and consumers) and
regulatory quality, while the third needs an evaluation on a case-by-case basis. This basic framework
can in principle be applied to all economic regulators. The problem with sectors other than telecom
and utilities is that the identification of indicators for market performance seems less straightforward.
Table 3. Summary of indicators for the assessment of independent regulatory agencies
Dimension
performance

of Dimension
the concept

Market
performance Consumers'
(final outcome)
benefits

of Variables

Indicators

price

quality
introduction
services

of

new see Appendix 1

network expansion
modernisation
market competitiveness

/

Herfindahl index
Fidelity index

Firm
performance

costs

debts
see Appendix 1
efficiency
productivity
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profits
stock market reactions
Other goals
(final outcome)

Universal service --

Intermediary variables Expertise
for final outcomes

see Appendix 1

Relevant skilled people Share of economists (or other relevant staff
in staff
categories) in the regulator's staff.
Share of regulator's staff with working
experience in the regulated industry.

Flexibility

Response to crises / Adaptation of regulation following an
external
chocks
/ increase of competition in the regulated
changing
economic industry.
conditions

Credibility

Perception of regulated -firms on the credibility
of
regulatory
commitments of the
relevant regulator.

Stability

Duration of regulator Duration of price caps.
instruments
Duration of instruments for access to
distribution and transmission (negotiated or
regulated TPA, single buyer).

Regulatory quality

Regulatory
Compliance with OECD Does the regulator use regulatory impact
quality standards standards
analysis?
Does the regulator
alternatives?

assess

regulatory

Does the regulator consult affected parties?
Does the regulator have plain language
drafting requirements?
Does the regulator evaluate the results of
regulatory programs?
Does the regulator use procedures for making
regulation known and accessible to affected
parties?
Does the regulator have training programs for
staff to develop high quality regulation skills?
Accountability

Incentive
structure

Objectives of regulatory Do governing laws stipulate the objectives of
policy
regulation?
In case of multiple objectives, is there an
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explicit prioritisation?
Are the objectives quantified (or stated in
unambiguous terms)?

Transparency

Evaluation procedure

Is there a periodic evaluation procedure
assessing to what extent the regulatory
objectives have been met?

Economic

Are the basic data for the conduct of
regulatory policy (e.g. the calculation of price
caps) publicly available?
Does the regulator disclose the formal
economic models it uses for policy analysis?
Does the regulator publish its own economic
forecasts?

Procedural

Does the regulator provide an explicit rule or
strategy that describes its policy?
Does the regulator explain policy decisions
within a reasonable amount of time?
Does the regulator disclose how each
decision was reached?
Does the regulator disclose
indications of likely future actions?

explicit

Does the regulator regularly evaluate to what
extent its objectives have been achieved?
Decision-making Participation
openness

Does the regulator
committees?

consult

advisory

Are advisory committees standing or ad hoc?
Which groups are represented in advisory
committees, and in which proportion?
Legal review

Appealing mechanisms

Can the regulator's decision be appealed?

If yes, through which body can decisions be
appealed?
On which grounds are decisions to be
appealed?

What are the next steps towards an empirical analysis? Although the various indicators can and
should be further refined, I think they are precise enough to guide data collection and empirical
117

investigation. They are explicitly related to the various dimensions of each concept, and indicate
which kind of data is needed. In most cases, the information can be collected through questionnaires
sent to regulators. In some cases, data already exist for at least some countries, namely data on
regulatory quality (OECD 2001)8 and on IRAs independence (Gilardi 2002), and missing data can be
collected through questionnaires. More problematic is the situation for market performance indicators.
On the one hand a plethora of indicators exist; on the other, I suspect that it is difficult to collect
comparable data, especially if one is interested in time-series. Many authors complain about the
difficulty of finding good comparable data for prices, quality, etc. The problem is bound to be even
more serious if one wants to compare not only countries, but also sectors. Thus, my suggestion would
be to choose specific indicators pragmatically, on the basis of data availability. For example, it is clear
that data on prices are needed, but one can be open about the specific indicator, namely, for telecoms,
price of monthly access to the telephone network, average peak one minute to OECD countries, trunk
tariff basket, and so on (see Appendix 1). On the other hand, the paper says little on the control
variables that are needed. Those should be linked to economic models of market performance, but I
cannot identify them with precision. In any case, data problems are likely to arise.
In sum, the feasibility of the evaluation of regulators depends much on data availability.
However, for a first evaluation one does not necessarily need time series over ten years for all OECD
countries. The analysis could very well be cross-sectional only, or longitudinal but including only a
few countries. In addition, one could start with running simple models with a limited number of
control variables. Though the results should be interpreted with care, they would still supply important
new information.
The person who will perform the evaluation should have a strong background in economics, at
least as far as the market performance part is concerned. In effect, the reliability of the analysis
depends much on the capacity to include IRAs in a sound model of market performance. Although in
the paper the issues of control variables and model specification have remained in the background, it
must be emphasised that they are crucial for the success of the analysis, although, as mentioned, as a
first step simple analyses could already give important insights. For the other aspects of the evaluation,
on the other hand, someone with competence on institutions and institutional theories would be
needed. It can be the same person or someone else. The evaluation can also be broken in several
separate projects, or conducted in a team project. In fact, many options are open.
In conclusion, this paper gives enough information to go ahead with preliminary empirical
analyses, which are likely to lead to interesting findings. In order to reach fully-fledged conclusions,
however, more work is needed on the economic models in which IRAs should be included.

8

In the document, data are aggregated, but I assume that they exist for individual cases.
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Appendix 1. Indicators for the performance of markets (telecoms / electricity)
Dimension

Variables

Measures

References

consumers

network expansion

Sector
T

number of main lines per 100 inhabitants

consumers

network
modernisation

T

% of digital stored program control
switches in a network
% of fibre optic cable in a network

Ros (1999), Wallsten
(2001)
Ai and Sappington
(2002)
Ai and Sappington
(2002)
Prieger (2001, 2002a,
2002b)
Prieger (2001, 2002a,
2002b)
Ai and Sappington
(2002)
Boylaud and Nicoletti
(2000)
Boylaud and Nicoletti
(2000)

T
consumers

consumers

new services

price

T/E

introduction of new services

T/E

regulatory approval delay for new
services
price of monthly access to the telephone
network
average of peak 1 minute to OECD
countries
revenue from international service /
outgoing minutes of international
communications
trunk tariff basket (excluding tax)
Boylaud and Nicoletti
(2000)
revenue from mobile service / number of Boylaud and Nicoletti
mobile subscribers
(2000)
OECD basket of national leased lines Boylaud and Nicoletti
charges (64 Kbit/sec) (excluding tax)
(2000)
price of a peak rate three-minute call Wallsten (2001)
within the same exchange area using the
subscriber's own terminal (i.e. not from a
public telephone)
industry electricity prices (pre-tax)
Steiner (2000)
ratio of industrial to residential prices Steiner (2000)
(pre-tax)
average price per kWh (total sales Lam (1999)
revenue / total unites sold)
pool prices
Acutt et al. (2001)
number of power outages per year
Steiner (2000)
answer seizure ratio9
Boylaud and Nicoletti
(2000)
service reliability (average of call success Boylaud and Nicoletti
rate and fault clearance rate)10
(2000)
number of payphones per capita
Wallsten (2001)
price
Barros and Seabra
(1999)
telephone density (mainlines / 100 Barros and Seabra
inhabitants)
(1999)
existence of an obligation of service McElhinney (2001)
availability

T
T
T

T
T
T
T

E
E
E

consumers

quality

E
E
T
T

consumers

universal service

T
T
T
T/E

9

Proportion of international calls that successfully seize an international circuit and are answered in the
terminating country.

10

Call success rate defined as one minus the number of faults per mainline. Fault clearance rate defined as the
number of faults repaired in 24 hours.
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T/E

T/E

firms

cost
debts
efficiency

T/E
T/E
T
T
T
E
E
T
T
T

productivity

T
T
T
T

profit

T/E

profitability

T/E
T/E
T/E
T
T
T
T
T
T
E

11

existence of uniform pricing obligation

Valletti et al. (2002),
Cremer et al. (2001),
Choné et al. (2000,
2002)
existence of obligation to cover at least a Valletti et al. (2002),
given area
Choné et al. (2000,
2002)
existence of quality requirements
Cremer et al. (2001)
firms' annual operating expenses
Ai and Sappington
(2002)
total debt / total assets
Bortolotti et al. (2002)
long-term debt / total assets
Bortolotti et al. (2002)
number of main lines per employee
Ros (1999)
capacity
utilisation
rate
(energy Steiner (2000)
production / total average capacity)
distance of actual reserve margins from Steiner (2000)
"optimal" reserve margins11
normalised real sales per employee
Bortolotti et al. (2002)
normalised average number of access Bortolotti et al. (2002)
lines in service per employee
variations in capacity utilisation
Fraquelli and Vannoni
(2000)
outgoing minutes of international Boylaud and Nicoletti
communications / total employment
(2000)
number of mainlines / total employment
Boylaud and Nicoletti
(2000)
number of mobile subscribers / mobile Boylaud and Nicoletti
employment
(2000)
productivity ratio
Fraquelli and Vannoni
(2000)
difference between firms' revenue and Ai and Sappington
sum of operating expenses and taxes
(2002)
operating profit margin
Parker (1997)
return on capital employed
Parker (1997)
internal rate of return to investors
Parker (1997)
operating income / sales
Bortolotti et al. (2002)
return on sales
Bortolotti et al. (2002)
return on assets
Bortolotti et al. (2002)
return on equity
Bortolotti et al. (2002)
return on investment (operating profits / Fraquelli and Vannoni
assets)
(2000)
price recovery ratio
Fraquelli and Vannoni
(2000)
returns on shares of electricity companies, Dnes
and
Seaton
compared with an index of market returns (1999)

Reserve margin = (capacity - peak demand)/(peak demand). Optimal reserve margin = 15%. Greater
deviations from "optimal" capacity mean lower efficiency of supply.
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revenue
stock
reactions

varia

firms' annual revenue

T/E

volatility of share prices

T/E

return on shares of companies

employment

T

investment

T
T

output

12

market

T/E

T
T
T
T
T
T

Ai and Sappington
(2002)
Morana and Sawkins
(2002)
Robinson and Taylor
(1998)
of Bortolotti et al. (2002)

absolute change in the number
employees
normalised level of employees
firms' investment in telecommunications
plant
normalised real capital expenditures
capital expenditures / sales
capital expenditures / total assets
real sales
number of access line in service
connection capacity12

Defined as the maximum number of main lines which can be connected.
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Bortolotti et al. (2002)
Ai and Sappington
(2002)
Bortolotti et al. (2002)
Bortolotti et al. (2002)
Bortolotti et al. (2002)
Bortolotti et al. (2002)
Bortolotti et al. (2002)
Wallsten (2001)
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Strategy and Structure the Political Economy of Agency Independence and Accountability
Giandomenico Majone, Professor Emeritus, European University Institute, Florence

Introduction and Summary
The expression “independent agency” is, strictly speaking, an oxymoron: a combination of
contradictory terms. The core concept of agency implies a relationship in which the principal retains
the power to control and direct the activities of the agent. In which sense, then, can one speak of an
“independent” agency? Far from being a semantic quibble, this question exposes a serious conceptual
ambiguity in prevailing ideas about the delegation of powers to regulatory agencies.
There are two main reasons for delegating regulatory or quasi-regulatory powers: to reduce
decision-making costs, for example by taking advantage of agency expertise; or to enhance the
credibility of long-term policy commitments (sections 2, 4 and 5). Where the purpose of delegation is
to reduce decision-making costs, the key problem the political principals face is the tendency of the
agent to enact outcomes different from the policy preferred by those who originally delegated powers.
Ideally, principals should appoint agents who share their policy preferences, but this may be
impossible or too costly. In practice, a number of ex ante and ex post controls are used to limit agency
discretionary powers, and to align as much as possible the preferences of the principal and of the
agent.
The situation is quite different when enhancing credibility is the main reason for delegating
powers. In this case, the most efficient “technology of commitment” consists in choosing a delegate
whose policy preferences differ from the (short-run) preferences of the delegating principal. Thus, for
example, it has been shown that the “optimal” central banker should value ex post inflation less than
the government or the median voter. This implies that the banker must be independent for, otherwise,
he/she could be overruled, and his/her policy preferences would be irrelevant.
Historically, the reduction-of-decision-costs rationale has preceded the credibility rationale. This
report argues that in a globalizing world the second reason for delegating powers is becoming more
important, and that our thinking about agency independence should reflect this fact.
In the era of globalization cooperation between national regulators also becomes extremely
important. Mutual trust is a prerequisite for fruitful cooperation and mutual adjustments, while
political interference tends to create obstacles: one more reason to stress the importance of agency
independence (section 6). An independent agent is, in reality, a fiduciary, see sections 7 and 8. The
distinction is well understood in company law and in the practice of corporate governance, but has
been largely ignored by the literature on the political economy of regulation. This lack of analytical
precision has seriously impeded a clear understanding of the issue of agency independence.
This report identifies several attributes which characterize the fiduciary relationship, such as wide
discretion and the open-ended character of the fiduciary’s duties to act. These extensive powers and
responsibilities must be balanced by a more sophisticated system of accountability than what is
normally needed to control the behaviour of bureaucratic agents. This explains the importance
attached to procedural and other indirect means of disciplining regulatory discretion and enforcing
accountability. In fact, one could start from the requirements of a good accountability system and
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derive independence as a necessary pre-condition of effective accountability (in a way similar to
Rogoff’s model of the “conservative” central banker, where independence is a consequence of the
model rather than its objective, see section 5). This is the approach suggested, for example, by the U.S.
Administrative Procedure Act, see section 9. In many countries it may be politically more acceptable
to introduce the issue of independence indirectly, by promoting the requirement of effective
accountability. At any rate, given the great variety of constitutional traditions and political cultures in
OECD countries, it is important to frame the issue in different, though mutually compatible, ways. For
this reason, this report also suggests relational contracting and bipartisanship as alternative ways for
justifying the possibility of “agency” independence (sections 8 and 10).
Professionalism is another indirect way of supporting agency independence. Professionals are
more likely to resist interference from political (another word-outsiders), and their expertise gives
them a good chance to successfully resist external pressures. It follows that any measure to increase
the professionalisation of regulators is also helpful to protect agency independence. Fairness is another
possible argument for independence. If, for example, we view the regulator as a referee between the
regulated utilities and the consumers (see section 8), independence gives the regulator the impartiality
it needs to guarantee a fair ruling. One must also pay attention to the problematic aspects of agency
independence from the perspective of the theory and practice of constitutional democracy. In
parliamentary systems, where the same majority controls both the government and the legislature, a
sort of double independence—from the executive and from the legislature—may be required (section
9). For many critics, the independence of regulators represents a threat to the democratic process. It is
important to convince the critics that this is not necessarily the case. The success of the model of the
independent central bank shows that the quality of democratic governance may actually be improved
by removing some issues from the arena of partisan politics, just as the constitution keeps certain
matters off the public agenda. It is suggested that the notion of distinctive institutional competence
(section 10) may be used to show why non-majoritarian institutions – including independent
regulatory bodies – can support, rather than threaten, the democratic process.
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Strategy, Structure, and Institutional Lags
Some forty years ago Alfred Chandler (1962) advanced the thesis that “structure follows strategy
and that the most complex type of structure is the concatenation of several basic strategies”. He then
carried the theoretical discussion a step further by asking two related questions: (1) If structure does
follow strategy, why should there be delays in developing the new organization needed to meet the
administrative demands of the new strategy? (2) Why did the new strategy, which called for a change
in structure, come in the first place? This report is concerned with the institutional changes induced by
a “concatenation of several strategies”: privatization, liberalization, deregulation, international
economic integration, as well as various policy innovations associated with the New Public
Management paradigm and OECD’s work on high quality regulation. The question of the speed of
institutional adaptation to the new strategies – Chandler’s first question – is particularly relevant in the
present context. There is abundant and easily available literature concerning Chandler’s second
question, which therefore will not be pursued here, except where needed for a better understanding of
the main topic. Thus, to understand the relationship between privatization and regulation (more
precisely: statutory regulation administered by specialized agencies on the basis of a legislative
mandate) it is useful to keep in mind that, especially after World War II, public ownership has been
used extensively as a mode of economic regulation in most industrialized countries, the major
exception being of course the United States.
Although publicly owned enterprise can be traced back at least to seventeenth century Europe, its
use as a mode of regulation became significant only in the nineteenth century with the development of
public utilities – gas and water services, electricity, the railways, the telegraph and, later, the
telephone. These industries, or parts of them, are natural monopolies, produce essential services, and
were often considered to be strategically important. Hence it was assumed that public ownership
would give the state the power to impose a planned structure on the economy and at the same time to
protect the public interest against powerful private interests. In countries like Italy and France, where
electricity and gas had remained in private hands at least until World War II and even beyond, the
ideology of planning provided an important justification for their nationalization.) However,
experience was to show that public ownership and public control cannot be assumed to be the same
thing. Imposing effective public control over the great nationalized enterprises became a problem so
intractable that the main objective for which they had ostensibly been created – regulating the
economy in the public interest – was almost forgotten.
Moreover, detailed ministerial interventions regarding the decisions of public managers,
particularly in pricing and personnel decisions had perverse effects on public accountability. Because
such interventions were usually exercised through informal and even secret processes, rather than by
official directions, accountability was almost eliminated. In fact, how could accountability be enforced
if it was not clear where responsibility for decisions lay—with the public managers or with the
government? The failure of regulation by public ownership explains the shift to an alternative mode of
regulation whereby the public utilities and other industries deemed to affect the public interest are left
in private hands, but are subject to rules developed by agencies generally operating outside the line of
hierarchical control or oversight by the departments of central government.
Knowledge of this historical background is essential if one wishes to understand how statutory
regulation was introduced in a given country, and how it has evolved thereafter. In the United
Kingdom, for example, in the early stages of statutory regulation the legacy of nationalization was
apparent not only in the limited scope initially given to competition, but also in the design of
regulatory institutions, whose operations were dependent on prior decisions of the minister. Some
analysts perceived a danger that the ministerial powers of direction “could be abused to exert behindthe-scenes pressure on the regulator in much the same way as pressure was put on the nationalized
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industries by government” (Prosser 1989, p.147). Only a couple of years after these concerns were
expressed, another legal scholar voiced the fear that the regulators may have been given too much
discretion, creating the possibility that UK regulation could evolve into the rule of men (the regulators)
rather than the rule of law (Veljanovski 1991). According to the same scholar, weak political
accountability—the Parliament is said to exercise little systematic supervision over the agencies; weak
judicial review—British courts, unlike their American counterparts, generally do not interfere in the
merits of agency decisions; and the absence of procedural safeguards comparable to those developed
in the United States (see section 9) compound the risks inherent in a broad delegation of powers. Such
divergent views suggest that in the UK, and a fortiori in other European countries with less experience
with statutory regulation, a satisfactory equilibrium between new needs and constitutional traditions
has not yet been achieved. The case of the Civil Aviation Authority (CAA) demonstrates the evolution
of thinking about agency independence. The Civil Aviation Act 1971, creating the agency, gave it
considerable powers, including economic and safety regulation, air traffic control and the negotiation
of traffic rights. In the words of a distinguished administrative lawyer, the CAA’s “scope of authority
and degree of independence was more redolent of the United States’ administrative machinery than
English” (Craig 1994: 97). To circumvent the constitutional problems flowing from the creation of an
independent agency controlling air transport licensing however, the Act empowered the Secretary of
State for Trade to give guidance on policy. This he did when the CAA was established. In the 1977
case Laker Airways Ltd v. Department of Trade, the Court of Appeals found that the Secretary of
State’s policy guidance was ultra vires because it contradicted the general objectives of the statute
preserving the independence of the agency.
It is interesting to note that the limitations placed by the Laker decision (upon the ability of the
Secretary of State to issue policy guidance) resulted in the agency becoming more imaginative in its
use of discretion. The debates on the Civil Aviation Bill 1979 to some extent reflected these
developments. The government decided to drop the notion of policy guidance, reasoning that if an area
was to be hived off it should be truly independent: both hands should be taken off the wheel. The
government argued that political control could be maintained by more precise specification of the
statutory criteria. The Opposition saw this as an abdication of legislative responsibility to a largely
unaccountable body (Craig 1994: 98). Two decades later, the Financial Services and Markets Act
2000, without much controversy, gave the Financial Services Authority sweeping powers, including
the power to grant and withdraw permission to undertake regulated activities, impose financial
penalties, as well as making general rules applying to the enactment of regulated activities that are
“necessary or expedient”. It is true, however, that many other agencies, in the UK and in the rest of
Europe, do not yet possess regulatory powers.
France provides another revealing example of the difficulty of finding a stable institutional
equilibrium between conflicting requirements. The 1958 Constitution is premised on the idea that
public administration is hierarchically subordinated to a minister, or to the prime minister. Article
20(2) states that the government “shall have at its disposal the public administration and the armed
forces”, while the third paragraph of the same Article states that government is responsible to
parliament for its own actions as well as for the acts of the public administration. Again, Article 21
prescribes that the prime minister must direct the activities of the government. In other words, the
constitution seems to prohibit the creation of independent agencies (Autorités Administratives
Indépendantes). As a matter of fact, the first such bodies were seen by many constitutional lawyers as
serious challenges to the basic principles of constitutionalism and of democratic theory. In spite of
these concerns, an increasing number of independent authorities have been created since the late
1970s—a clear indication of functional needs that could not be satisfied by traditional public
administration. Perhaps even more significant than the number of new authorities, or the accelerating
rate of their creation since the early 1990s, is the fact that, despite seemingly insurmountable
constitutional barriers, the Conseil Constitutionnel has looked at the growth and development of these
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independent agencies with a remarkably open mind. For example, it held that Article 20(2) of the
constitution was violated only if delegation of powers infringed essential aspects of governmental
policy. Nor has Article 21 been perceived by the Conseil as an obstacle to the delegation of decisionmaking and rule-making powers to independent authorities. According to a 1986 ruling, Article 21 did
permit the legislature to assign responsibility to another state authority for making rules in a given
area, as long as this was done within the framework of an act of parliament and for the purpose of
implementing the act. Independent authorities must also operate within rules laid down by the prime
minister when acting within his law-making powers (Heringa 2003). In fact, one of the distinctive
features of the constitution of the fifth republic is the division of legislative powers between the
parliament and the government. Article 34 of the constitution lists the areas of exclusive parliamentary
competence. Issues outside the scope of this article fall within the legislative competence of the
government.
In sum, in countries where statutory regulation is still a fairly new development, there is neither a
general legal framework nor a common pattern as to how they function, or should function, in
practice. The limits of the political independence of regulators and the scope of their powers are still,
by and large, moot questions. The trend, however, seems clear: in spite of residual constitutional
doubts and democratic concerns, independent agencies have become a necessary component of
effective governance in all industrialized countries. The developments observed in the UK and France
have their parallels in all OECD countries, and beyond (for a recent, detailed analysis of developments
in Norway see OECD 2003). The debate about the proper role and legitimacy of independent agencies
is more advanced in the United States – a country where statutory regulation is more than a century
old. Even here, as we shall see, many key issues are still moot, and tend to be resolved in a pragmatic
way. At any rate, much can be learned from the experience of this country, as long as one keeps firmly
in mind that the (partial) solutions that have been adopted are very context-dependent: they can be
heuristically quite useful, but cannot be directly grafted on different constitutional systems.
The Delegation Problem
The willingness of legislators and political executives to delegate powers to institutions
independent of the political process has been explained in various ways. Older theories emphasized
cognitive factors: politicians have neither the expertise to design policies in detail nor the capacity to
adapt them to changing conditions or to particular circumstances. Specialized agencies, staffed by
neutral experts, can carry out policies with a level of efficiency and effectiveness that politicians,
supposedly, cannot match. Note, however, that there are technical areas, such as taxation, where
elected politicians show themselves to be quite capable of designing very detailed policies. Moreover,
parliamentary committees and government departments routinely hire high-level consultants or rely on
in-house expertise to conduct extensive policy analyses. Thus, delegation cannot be explained by
cognitive factors alone. A more sophisticated explanation is that delegation to specialized agencies
reduces decision-making costs by allowing legislators and government executives to economize on the
time and effort required to identify desirable refinements to legislation, and to reach agreement on
those requirements. Decision-making costs increase as legislation becomes more specific because of
the greater difficulty of reaching agreement when the costs and benefits of the proposed measures are
spelled out in detail. Since legislators’ resources are limited, spending time and effort refining
legislation reduces their ability to advance other legislation or to take other actions.
Delegation has also been explained by the wish to avoid blame by shifting responsibility for
policy failures to other decision-makers. One of the main proponents of the blame-avoidance thesis
has argued that broad delegation allows legislators to reduce the political costs of making more
specific decisions: ”legislators not only avoid the time and trouble of making specific decisions, they
avoid or at best disguise their responsibility for the consequences of the decisions ultimately made”
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(Fiorina 1982, p.47). The same author points out, however, that the choice between narrow and broad
delegations is a choice between more or less certainty of regulation or regulatory standards. Hence,
everything else being equal, risk-averse legislators should prefer a narrow delegation. Despite a
number of conceptual shortcomings, both explanations – the reduction of decision-making costs and
the blame-avoidance hypotheses – have some merit, but they do not tell us why, especially in Europe,
delegation to non-majoritarian institutions was quite infrequent in the past. The reason, I suggest, is
that both approaches miss what is probably the main reason today for delegating policymaking powers
to such institutions: the need to achieve credible long-term policy commitments.
Of course, the issue of policy credibility is not a new one. Under the expectation of alternation,
democratic politicians cannot propose long term measures because there is no guarantee of re-election.
Current policies lack credibility because the long term prospects cannot be guaranteed by future
governments, (public policies are always vulnerable to being revoked by opposing parties). “Shorttermism” and poor credibility are intrinsic problems of democratic governance, yet they have attracted
the attention of political leaders only recently. The reasons for this lag are to be found in the growing
interdependence among nations, in the increasing complexity of public policy and, not least, in the
greater role assigned to statutory regulation in all industrialized countries. First, growing economic
and political interdependence has the effect of strengthening the international impact of domestic
policies. These policies are increasingly projected outside national borders but cannot influence
foreign governments and economic actors unless they are deemed to be credible. At the national level
there is a trade-off between credibility and coercion: a policy lacking credibility may be enforced, at
some cost, by coercive means, but clearly this is not possible outside national borders, just like a
nearly worthless currency can be made legal tender domestically, but not internationally. Hence,
increasing interdependence changes the nature of the trade-off by making it impossible or very costly
to use coercion as a substitute for policy credibility.
Even domestically, the growing complexity of public policy reduces the effectiveness of
traditional command-and-control techniques of government bureaucracies. Until fairly recently, most
of the tasks undertaken by governments were simple enough to be organized along bureaucratic lines.
By contrast, the single most important characteristic of the newer forms of economic and social
regulation is that their success depends on affecting the behaviour and expectations of millions of
individuals and thousands of organizations. But behaviour, incentives and beliefs cannot be modified
unless policies are credible, making credibility a crucial resource for national policymakers. Finally,
the credibility of regulation emerged as an important issue because of the particular nature of some of
the industries being regulated. This is particularly the case of public utility regulation. Because of their
distinctive features, such as the extreme specificity of their assets and the fact that their customers
often comprise the entire voting population, public utilities are particularly fragile industries.
Following the initial investment stage, politicians may be tempted to use regulation to set prices below
long-run average costs, de facto expropriating the utilities’ sunk costs. Hence, lacking a credible
regulatory commitment, companies will refuse to invest, making it impossible for competition to
flourish.
These are general reasons explaining the willingness of politicians to delegate powers to
politically independent institutions. It is important, however, to understand that different polities
impose different constitutional constraints on the delegation of quasi-legislative, or rule-making,
powers to the executive branch or to regulatory agencies. In the United States, for instance, a “nondelegation doctrine” enjoyed such widespread acceptance for several decades that it came to be
regarded as the traditional model of administrative law. The model conceives of the regulatory agency
as a mere transmission belt for implementing legislative directives in particular cases. Vague, general
or ambiguous statutes increase the possibility for discretionary decisions and thus threaten the
legitimacy of agency action. Hence, when passing statutes, Congress should decide all questions of
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policy, and reinforce its decisions in such specific terms that administrative regulation will not entail
the exercise of broad discretion by the regulators (Stewart 1975, pp.1675-6).) The non-delegation
doctrine had already found widespread acceptance when the first institutionalization of the American
regulatory state, the Interstate Commerce Commission, was established by the 1887 Interstate
Commerce Act. The Act, with its detailed grant of authority, seemed to exemplify the transmissionbelt model of administrative regulation. However, the subsequent experience of railroad regulation
revealed the difficulty of deriving operational guidelines from general standards. By the time the
Federal Trade Commission was established in 1914, the agency received essentially a blank cheque
authorizing it to eliminate unfair competition.
The New Deal agencies received even broader grants of power to regulate particular sectors of
the economy “in the public interest”. The last time the Supreme Court used the non-delegation
doctrine was in 1935, when in Panama Refining and in Schechter Poultry it declared the delegation in
the National Industrial Recovery Act unconstitutional. The Court has subsequently upheld many
delegations of legislative powers that were no more specific than those found wanting in 1935. Hence
it is tempting to argue that Panama Refining and Schechter Poultry are better explainable in terms of
the anti-New Deal bias of the Supreme Court in 1935 than in terms of constitutional theory. Even if
substantially accurate, this explanation does not necessarily detract from the importance of the nondelegation doctrine. The question of whether and under what conditions Congress should be permitted
to delegate legislative power to other institutions is central to the theory of constitutional democracy as
well as to the effective performance of regulatory agencies. After all, the first sentence of the federal
Constitution, after the Preamble, provides: “All legislative Powers herein granted shall be vested in a
Congress of the United States...”.
While in the U.S. the non-delegation doctrine is based on the principle of separation of powers –
Congress rather than administrators should make the law – in the European Union a much stricter
opposition to delegation of rulemaking (powers to bodies not explicitly mentioned in the Treaty - the
so-called Meroni doctrine), is based on the very different principle of institutional balance (Majone
2002). On both sides of the Atlantic, however, the debate about delegation of powers is really about
the organizing principles of a polity, rather than merely an issue of political expediency or
administrative efficiency. The U.S. doctrine against delegation unravelled simply because the practical
case for allowing regulatory discretion is overwhelming. However, the U.S. Supreme Court’s
reiteration of the non-delegation principle, coupled with its very sparing use to strike down legislation,
illustrates a continuing judicial effort to harmonize the modern regulatory state with traditional notions
of separation of powers, representative government and the rule of law. In the EU, on the other hand,
where the organizing principle is not separation-of-powers but the representation of national and
supranational interests, delegation of powers to independent agencies has proved to be much more
difficult than in the U.S. Precisely because EU agencies are not fully-fledged regulatory bodies, we
shall not discuss them in this report, but it seemed useful to mention the situation in the EU as an
example of the importance of paying attention to broader institutional factors when discussing issues
of delegation of powers.
The constitutional framework and the political culture of a country shape the form of delegation
and the institutional design of the bodies to which certain functions are delegated. One would predict
that a system based on the separation of powers, such as the United States, would be most resistant to
any significant transfer of quasi-legislative powers to the executive branch, and this view finds some
support in the early adherence to a strict non-delegation doctrine. On the other hand, a parliamentary
system, where the same majority controls both the legislature and the government, would appear to be
much more sympathetic to delegation of such powers to regulatory agencies, but actual developments
largely refute both expectations. In spite of the separation-of-powers, the United States has gone much
further than parliamentary systems in accepting the independence of regulators. Somewhat
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paradoxically, the separation of the legislative and executive functions has actually facilitated the
creation of truly independent regulatory institutions. Thus, the origins of the prototype of the
independent agency, the independent regulatory commission (IRC), can only be understood in the
context of a continuing struggle over policymaking between the U.S. president, on one side, and
Congress, powerful interest groups, and occasionally the Supreme Court, on the other. The IRCs were
created by Congress not only to deal with some complex economic or technical problems, but also to
limit presidential control over important policy areas. In fact, the independence of the important
regulatory authorities created during the new Deal – the Federal Communications Commission, the
Securities and Exchange Commission, and the Civil Aeronautics Board, among others – was the
compromise president F.D. Roosevelt made with Congress and the Supreme Court in order to
implement far-reaching public intervention in the economy. The president would have preferred to
assign the new functions to executive departments under his immediate control, but the other branches
were not willing to accept this.
In Humphrey’s Executor v. United States, decided in 1935, the Supreme Court endorsed
Congress’ authority to impose statutory limitations on the president’s freedom to remove members of
independent regulatory agencies from office. The case involved an attempt by President F.D.
Roosevelt to remove the Republican chairman of the Federal Trade Commission because, as the
president wrote him, “I do not feel that your mind and my mind go along together on either the
policies or the administering of the Federal Trade Commission, and, frankly, I think it is best for the
people of this country that I should have a full confidence” (cited in Freedman 1978, p.61). The Court
stressed that the “character of the office” required a member of the Federal Trade Commission to
perform quasi-judicial and quasi-legislative functions rather than purely executive functions for which
the President, as chief executive officer, might properly have a special interest. Humphrey’s Executor
is important because, as a result, Congress may constitutionally protect the independence of members
of the IRCs against executive control, by limiting the President’s power of removal “except for cause”,
i.e., for inefficiency, neglect of duty or malfeasance in office. The reasoning of the Court in this case
mentions another reason for the independence of regulatory bodies. Typically, such bodies exercise all
three functions of government, albeit within a narrowly defined scope of activity: legislative (rulemaking), judicial (adjudication), and executive (enforcement). In a separation-of-powers system, such
accumulation of functions suggested the opportunity to grant independence from the political branches
of government. The need for political independence was especially pronounced when agencies
exercised judicial powers, and until the 1970s, adjudication was in fact the most important activity of
regulatory agencies. The actual independence of the IRCs is further discussed in section 7.
By contrast to separation-of-powers systems, in parliamentary systems the delegation of rulemaking functions to the executive branch – “secondary” or “delegated” legislation – does not raise
particular constitutional or political problems, for the reason indicated above – the fusion of
parliamentary majority and central government. In fact, delegated legislation came into widespread
use in the nineteenth century with the rise of the interventionist state and the realization that
parliaments had to delegate powers to the new central government’s departments for making detailed
rules. For example, by the 1930s in Britain, it was generally accepted that delegated legislation was
inevitable given the nature of governmental tasks and the limitations of parliamentary time and
expertise. Because of the principle of ministerial accountability to parliament, however, the delegation
of regulatory powers to truly independent agencies has been much more difficult to implement than in
separation-of-power systems. Different European country ministers still play an important role in
economic regulation. In Japan, responsibility for telecommunications policy, for instance, is vested
almost exclusively in the Ministry of Posts and Telecommunications, headed by a cabinet appointee
nominated by the prime minister. With liberalization came a more complex system of statutory
regulation, but the Minister, now assisted by the Telecommunications Business Advisory Council, still
controls prices, investments, service offerings, entry for all types of service, and all telecoms
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standards. The only other public bodies with a role in telecommunications policy are the Ministry of
International Trade and Industry, and the Ministry of Finance.
Such an arrangement is of course in striking contrast to the U.S. situation, where most regulatory
authority is delegated to the Federal Communications Commission (FCC). The only other important
player is the Antitrust Division of the Department of Justice – another independent agency, in spite of
it being part of a central department of government. The antitrust division, not the FCC, has the
primary authority to police anti-competitive activities in the telecommunications industry. The
structural differences between the American and the Japanese or European regulatory systems – not
only in the field of telecommunications – faithfully reflect the underlying constitutional differences.
As the American system is based on the separation-of-powers, the main concern is the possibility that
policy might be implemented by a political executive who will not carry out the agreement embedded
in the enabling statute. The advantage of the American independent regulatory commission is that it
minimizes the problems associated with a cabinet minister who might wish to implement the basic
statute in a way that the legislature would not approve (Noll and Rosenbluth 1995). Because of the
partial fusion of the legislative and executive branches of government, such concerns are much less
significant in parliamentary systems.
Now we begin to see the outline of an answer to Chandler’s question about the reason for lags in
adapting structure to strategy. Having privatized and/or liberalized public utilities and other sectors of
the national economy, parliamentary systems have adopted a mode of regulation, and at least some of
the institutional arrangements, originally developed under quite different constitutional principles.
Hence, until the early 1990s, regulatory agencies in the UK continued to be seen as constitutional
anomalies, unaccountable bodies of questionable democratic legitimacy (Veljanovski 1991). In
France, expressions like “independent agency” or “independent administrative authority” appeared to
some observers to be oxymorons – contradictions in terms – since constitutionally, public
administration cannot be independent, being under the control of the government and, through it, of
parliament (Guédon 1991). Similar objections were, and to some extent still are, raised in countries
like Italy and Germany. What is perhaps more serious, constitutional uncertainties seem to feed
political doubts about the wisdom of delegating too much power to independent regulators. Part of the
current uneasiness is certainly due to the way in which institutional solutions have been adopted,
without sufficient appreciation of the historical, legal and political context that had produced the
original models. A more sophisticated understanding of such contextual factors seems thus to be the
necessary first stage in a learning process going beyond mere imitation. There are indeed indications
that such learning is taken place, see section 1.
The very idea of “agency” is context-dependent. According to the 1946 Administrative Procedure
Act, agency means “each authority of the Government of the United States, whether or not it is within
or subject to review by another agency…”. Read literally, this definition would confer agency status
on offices or even persons, however low in the governmental hierarchy, who might plausibly claim to
be authorities of the United States, say, a meat inspector or a forest ranger. However, the legislative
history of the Act shows that Congress did not intend to confer agency status so broadly, and also
reveals layers of meaning which are often ignored in practice (Freedman 1978: 140-41). The theme
that runs through its legislative history is that an agency is a part of government that is generally
independent in the exercise of its functions, and that has authority to take final and binding action.
That the agency is within or subject to the overall supervision of another agency will not necessarily
deprive it of the independence associated with agency status. If an authority is completely in charge of
a programme, it is deemed to be an agency, despite its subordinate position in a larger departmental
hierarchy. Even if an agency’s actions are subject to appeal to and review by some higher
administrative authority, this will not deprive it of its conclusive character. Finally, the criterion of
authority by which the Act measures agency status, does not require that an agency exercise its power
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with complete independence, either vertically (in terms of being subject to administrative review) or
horizontally (in terms of being required to act in concert with others).
In a comparative perspective, this is a peculiar understanding of the idea of “agency,” one which
cannot be easily grafted onto other systems, where the term is generally understood in narrower terms.
In the American system an agency is a decision-making centre whose autonomy is much closer to the
notion of managerial discretion than to continental European ideas of hierarchical subordination. Like
managerial discretion, the independence associated with agency status is a way of making the agency
heads accountable for the results of their decisions. Accountability by results is only possible where
the decision-maker enjoys sufficient independence in the choice of means by which the objectives that
have been assigned to him or her can be achieved. Another point which is often misunderstood is the
possibility that an agency may be independent, while being at the same time part of a larger
bureaucratic organization. The relation between independence and accountability is crucial, and I shall
come back to it. For the moment, let us just note that the Antitrust Division of the Department of
Justice, the Occupational Safety and Health Administration in the Labor Department, and the Food
and Drug Administration, in the Department of Health and Human Services, are all, effectively,
independent agencies in spite of their being part of departmental organizations. This is because
Congress has directly assigned to such agencies specific tasks for which they, and not the larger
organization, are responsible.
Alternative Modes of Regulation
Rule-making powers need not be delegated to independent agencies. As already noted, in
parliamentary systems, assignment of quasi-legislative functions to government departments is the
normal mode of delegation. In the case of economic and social regulation, however, it is today
generally admitted that direct ministerial oversight seldom represents a satisfactory solution. The case
for delegating powers to agencies rather than to existing government departments usually includes the
following elements: the need for expertise and independence from government, which is required; the
need for constant fine-tuning of the rules to adapt them to scientific and technical progress; often
ministers cannot justify devoting sufficient time to highly technical tasks; the opportunity for
consultations through public hearings is considerably greater for agencies (public hearings are often, in
fact, a statutory obligation) than for departments (bureaucratic anonymity being a corollary of
ministerial accountability); the greater possibility of attracting high-level experts without the
restrictions of civil service rules, etc. These are important, but not decisive advantages of the agency
model. The really crucial factor is the insulation of an agency from direct political influence exercised
by hierarchical superiors or by the political system at large. It should be noted that in the case of
parliamentary systems, political independence means not only independence from the executive but
also, to some extent, from direct legislative influences – except of course for the power of appointment
of agency heads, which in many countries is exercised by both houses of parliament on a more or less
bipartisan basis, and for the enabling statute which should incorporate, as clearly as possible, all basic
policy choices. Instead, legislative influence should be exercised mostly indirectly, by means of
procedural requirements, of general applicability, along the lines of the U.S. procedural statutes
discussed in section 9. At any rate, this double independence—from government and from parliament-requires a stronger justification than those usually given in favour of the agency model. This
justification comes from the need to ensure the credibility of regulatory and monetary policies in an
increasingly interdependent world.
Before examining the relation between agency independence and policy credibility, however, I
examine a third mode of regulation. Self-regulation has a long tradition among the crafts and the
professions – witness the medieval law merchant. In recent times it has extended into other areas such
as technical standardization, industrial safety, and financial services. With or without approval by a
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public authority, self-regulation plays a significant role in highly technical areas and whenever product
quality is an important consideration. It is also becoming increasingly significant in international
standard-setting and as a mode of governance of global and quickly evolving systems such as the
Internet. Self-regulation offers a number of important advantages. A self-regulatory organization
(SRO) can normally command a greater degree of expertise and direct knowledge of practices within
the relevant area than a public agency. A second advantage is that the rules issued by a private body
are less formalized than those of public regulatory regimes. This informality reduces the cost of rulemaking, facilitates quick adaptation of the rules to new technical knowledge, and permits more
flexible enforcement. In terms of speed and efficiency, the advantages of self-regulation over
government regulation can be quite significant. For example, before passage of the U.S. Occupational
and Health Act in 1970, standards for toxic substances in the workplace were set by the American
Conference of Governmental Industrial Hygienists (ACGIH) – a private organization in spite of its
name. The OSH Act established a new public agency (the Occupational Safety and Health
Administration, OSHA) to replace the ACGIH as the main standard-setting body. OSHA standards are
legally binding whereas ACGIH threshold limit values are voluntary or “consensus” standards. Under
the terms of the Act, Congress told the public agency to use a list of approximately four hundred limit
values established by the ACGIH in 1968, as its initial set of standards. By the mid-1980s OSHA had
reduced the exposure limits for only ten substances and established “work practice” standards for
thirteen other chemicals, while the private body had reduced the exposure limits for about two hundred
more (Mendeloff 1988).
Technical regulation has been delegated to private organizations in most European countries and
in the European Union, as well as in Australia, Canada, and the United States. Some critics argue that
this delegation, to private organizations, of the responsibility for the safety of citizens and the quality
of consumer products is neither constitutionally nor politically acceptable. In particular, diffuse, illorganized interests may not be adequately represented in SROs since these are exposed to the risk of
regulatory capture almost by design. These shortcomings are real enough where SROs enjoy a de facto
monopoly power in a given area of standardization. Such monopolistic or dominant positions are
however increasingly challenged by the progress of international economic integration.
An advantage of voluntary standards is that they are more difficult to be used as technical barriers
to trade. Most of the government-to-government disputes over technical barriers concern mandatory
government requirements or regulations. Experience shows, however, that voluntary standards may
also be an important source of technical barriers. Government procurement, insurers and insurance
underwriters sometimes succeed in making (national) voluntary standards practically mandatory
(Sykes 1995). Competition amongst voluntary standards, along the lines indicated the below, may be
part of the answer to the misuse of standards that created technical barriers to trade. Standards include
public goods – in the sense that they fulfil specific functions deemed desirable by the community that
shares them – but this does not mean that they must be established by government fiat. A good
standard must reflect the preferences, resources, and technical constraints of the community of users,
rather than some centrally defined vision of the “common interest”. The fact that, in today’s
integrating world economy, the relevant community of standards users need not be territorially
defined. This distinguishes the contemporary from the traditional understanding of standards, as well
as their nature as a special class of public goods known as “club goods”.
The properties of joint supply (it does not cost anything for an additional individual to enjoy the
benefits of a public good, such as air quality improvements) and non-excludability (it is impossible or
inefficient to exclude individuals from the enjoyment of the public good), define what the literature of
public finance refers to as “pure public goods”. Where exclusion is possible, we have “club goods”. A
voluntary association established to provide excludable public goods is a “club”. If the preferences and
the technologies for the provision of club goods are such that the number of clubs that can be formed
136

in a society is large, then an efficient allocation of these excludable public goods through the voluntary
association of individuals into clubs is possible. With a large number of alternative clubs available,
any effort to discriminate against an individual will induce her exit into a competing club, or the
creation of a new one. If optimal club sizes are large, relative to the population however,
discrimination is possible and stable equilibria may not exist. With an optimal club size of two-thirds
of the population, for example, only one such club can exist. In such a situation, the normative
concerns expressed in the past about the delegation of powers to SROs are understandable (such as:
the power given to private bodies to set the level of risk the public is exposed to; the impossibility of
exercising legislative control; the lack of internal democracy). But these criticisms – developed in
historical contexts where a few SROs were given nearly monopolistic powers – lose much of their
point when many “clubs” are available. This tends to be the situation in expanding markets.
In fact, what happens to the number of standard-setting organizations, as the size of the market
expands? It has been shown (Casella 1996) that under reasonable assumptions, the number of clubs
increases as the size of the market increases. Two elements determine the optimal number of clubs.
One is the cost of producing the standards (“club fees”); the other, is the cost of an inappropriate
standard. Notice that because a standard represents a public good, its cost is shared by the members of
the corresponding club, while the cost of an inappropriate standard is borne separately by each club
member.) Now, as the market expands, the number of standards expands because the increase in the
variety of goods makes it necessary to more finely target the public goods provided by the standards
(product quality, safety, equipment compatibility, etc). The standards required for transactions in a
more diverse market are likely to be both more sophisticated and more costly. Because of the larger
size of the club, the cost of the standard is shared over more members, but the standard is less
precisely tailored to individual needs. Hence, for a sufficiently large increase in market size the
optimal number of clubs must increase.
This conclusion derived from Casella’s model of standards as club goods, is supported by
empirical evidence. Ten years ago, the OECD observed that all industrialized countries tend to
emphasise the importance of self-regulation and non-mandatory standards – hence promoting a greater
variety of standards and standard-setting organizations. A large market, like the United States, is
remarkable for the high level of decentralization of its standardization system. There are literally
hundreds of organizations involved in the development of standards. The American National
Standards Institute (ANSI), a private organization, coordinates private standards, approves standards
as American National Standards, and represents the United States in international standards
organizations. In practice, however, only about one half of all standards developers participate in the
ANSI system, and several organizations which do not participate, such as the American Society of
Testing, are as well known internationally as ANSI.
At the same time, the American regulatory system is characterized by the presence of powerful
independent agencies that are perfectly capable of monitoring the activities of the private bodies, as
well as filling any gaps in the system. This suggests that even in areas where self-regulation may be
presumed to enjoy a comparative advantage, the presence of a forceful public regulator may be needed
in order to “guard the guardians”. On the other hand, where the market is not regulated, resulting in a
lack of competition or a negative externality, self-regulation is inappropriate. In sum, self-regulation is
an increasingly important adjunct to statutory regulation, but cannot completely replace it. Hence the
remainder of this report will be concerned with the functional and normative justifications for the
delegation of regulatory powers to independent (public) agencies.
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The Commitment Problem
Early contributions by political economists consisted of electing self-interested political actors
and then seeing where self-interest led them. For much of the new institutional economics, the
fundamental problem is how to restrict the self-interest of leaders. The critical question is no longer
“What would self-interested rational actors do?”, but “How could rational actors be constrained (or
constrain themselves) not to pursue their short-term interest?” This commitment problem is crucial to
understanding the nature of policymaking in a democracy. One of the defining characteristics of
democracy is that it is a form of government pro tempore. The time limit inherent in the requirement
of elections at regular intervals is one of the main arguments for democracy, but it also implies that the
policies of the current majority can be subverted, legitimately and without compensation, by a new
majority with different and perhaps opposing interests. This situation can be expressed in the language
of property rights. The right to exercise public authority may be thought of as a form of property right:
political property rights. It then follows that in a democracy, political property rights are ill-defined.
To quote Terry Moe (Moe 1990: 227): “In democratic politics…public authority does not belong to
anyone. It is simply «out there», attached to various public offices, and whoever succeeds under the
established rules of the game in gaining control of these offices has the right to use it. While the right
to exercise public authority happens to be with existing office holders today, other political
actors…may gain that right tomorrow, along with legitimate control over the policies and structures
that their predecessors put in place”.
The uncertainty created by the lack of well-defined political property rights – as a consequence of
the electoral cycle – is one aspect of the commitment problem. The other aspect is represented by the
discretionary powers of the government between elections, especially where the same majority
controls both the legislature and the executive. Discretionary policy making leads to the phenomenon
of time inconsistency. Time inconsistency occurs when a government’s optimal long-run policy differs
from its optimal short-run policy, so that the government in the short run has an incentive to renege on
its long-term commitments. Without a binding commitment for the long-term policy, the government
will use its discretion to switch to what now appears to be a better policy. The problem is that if
economic actors anticipate such a policy change they will behave in ways which prevent policymakers
achieving their original objective. For example, a policy of low inflation may be optimal over the long
run, but at any time there can be short-run political gains from surprise inflation. If the policymakers
have the possibility of revising the original policy to achieve such short term gains, private actors will
recognize this and change their behaviour in such a way that the outcome is worse than if the ex ante
optimal policy had always been adhered to.
This is an example of the prisoners’ dilemma: the government is made worse off because it is
unable to commit itself to its optimal long-run policy. In the language of game theory, a timeinconsistent policy cannot represent a sub-game perfect Nash equilibrium. The promise to pursue a
time-inconsistent policy is not credible and hence not believable. Of course, the phenomenon of timeinconsistency is not unique to macroeconomic policymaking, but appears in any area of discretionary
policymaking where long-run and short-run objectives are not aligned. For example, suppose that at
time t0 parliament enacts strict anti-pollution legislation. At the time, this appears to be the optimal
response to the severity of the pollution problems and to the wishes of the voters. However, at time tn
there is a sharp economic downturn, so that unemployment replaces environmental quality as the main
concern of large number of voters. If an election is nearing, the government will be tempted to ask
parliament that the law be amended in order to make it less stringent and hence less costly to
implement. Or else, the government may use its discretionary powers to reduce the level of
implementation by cutting the budget of the pollution inspectorate. But industrial polluters,
anticipating such developments, will assume that they can violate the relevant regulations with
impunity and the original policy objectives will not be achieved. Also in this case the policy lacks
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credibility because it is seen to be time inconsistent: the incentives of the policymakers at time tn differ
from their incentives at time t0.
The concept of time inconsistency is helpful also for understanding some early developments of
public utility regulation. Throughout the nineteenth century American public utilities were typically
regulated at the municipal level. Between 1907 and 1922, however, nearly thirty states created
independent utility commissions. According to some economic historians, the initial creation of such
state commissions was related to the inability of city politicians to credibly commit themselves to
stable regulatory regimes. The assets of public utilities are extremely specific or “non- redeployable”.
Once the necessary investments have been made, therefore, politicians will be tempted to use
regulation to set prices below long-run average costs, de facto expropriating the utilities’ sunk costs.
But without a credible commitment to allow a fair rate of return on capital, private companies will
refuse to invest, or will not invest enough to satisfy future demand. Thus, the transfer of regulatory
powers from city politicians to independent commissions at state level may be interpreted as a way of
avoiding the time-inconsistency problem of city policymakers (Troesken 1996).
In the business world, credibility problems may be resolved by establishing a reputation for
keeping one’s word. Indeed, reputation has long been one of the most important mechanisms for
ensuring that contracts are honoured. A good reputation can also allow economic actors to avoid the
expense of writing detailed contracts, as well as using costly legal contract enforcement mechanisms.
Now reputation can arise only in a context of repeated interactions, which create a link between
current and expected future decisions. If the future is long enough, or important enough, short-run
temptations to do the ex post optimal thing today could be resisted. This is because doing the optimal
thing today entails not only current benefits but also future costs, which reduce the incentive to renege.
Policymaking too, may be viewed as a repeated game between the policymaker, private actors, and
perhaps other policymakers. Hence one could also argue that, in the political arena, reputational forces
alone (that is, without the aid of institutions) can substitute for the lack of a “commitment technology”,
and help enforce good policy outcomes in a discretionary policy environment. To evaluate this
argument it is necessary to examine more closely the process of reputation building.
The theory of repeated non-cooperative games provides a plausible explanation of how
reputations may be established and maintained. In a repeated Prisoners’ Dilemma game, a player may
be willing to cooperate in the early rounds in order to establish a reputation of honesty that will be
valuable later on. But cooperation can emerge only if the game is repeated an infinite, or at least an
indefinite, number of times. Since everybody knows that the player will defect on the last game, why
suppose that they will bother to build up a reputation in the present? One way to avoid this “endgame”
problem is to assume that at each round there is a positive probability that the game will continue.
Under this assumption, and provided the discount rate is not too high, it has been shown that it is in the
players’ interest to honour their commitment (Milgrom and Roberts 1992).
This “elementary” theory of reputation – elementary in the sense that it is institution-free – has
three limitations. First, many different types of reputation are consistent with the theory,
corresponding to the multiple Nash equilibria of the indefinitely repeated game. For example, there is
only a certain probability that a player could achieve a reputation for keeping their commitment in any
particular round. Second, the theory assumes that the parties can unambiguously determine what
“keeping one’s commitment” means under each possible contingency. Finally, the theory depends
crucially on there being no last round, so as to avoid the endgame problem. These limitations are
especially serious in the case of political actors. As already noted, elected politicians often have short
time horizons (i.e., high discount rates) and therefore strong incentives to breach agreements for shortterm advantage.
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The early history of public utility regulation in America provides further insight into the
limitations of the elementary theory of reputation. During the 1850s and 1860s, Chicago, like other
major American cities, supported several gas companies. Before investing, the companies needed
assurances that once they installed their mains, the Chicago City Council would not impose onerous
regulations. One can conjecture that the Council’s desire to encourage future investments would have
prevented it from actively promoting low rates when the gas producers first began investing in the
city. If the city forced the companies to charge low rates throughout the 1850s, gas producers, as well
as other utilities, would have been reluctant to invest during the 1860s.
Actually, the gas companies found municipal regulation arbitrary and confiscatory. Werner
Troesken (1996) identifies two main reasons why reputational forces were not sufficiently powerful to
constrain the regulatory discretion of the City Council. First, the Council confronted an endgame
problem: once the utilities neared completion of their networks, the Council’s incentive to encourage
future investment fell. Second, it was not easy to determine when municipal rate regulation was in fact
confiscatory. When the gas companies sued for Fourteenth Amendment protection, the courts granted
immediate injunctive relief only in cases where the evidence clearly showed that city regulators had
set confiscatory rates. In ambiguous cases the courts allowed the rates to go into effect. Thus, the
inability of the city politicians to credibly commit themselves to a stable regulatory regime which
would not use gas rates as a political device, eventually led to the creation of an independent
regulatory body, the Illinois Public Utilities Commission.
In sum, both theory and historical evidence suggest that in politics, reputational forces can only
go so far in substituting for the lack of an adequate technology of commitment. In the following pages
I argue that in areas like monetary and regulatory policy, where credibility is essential to success,
delegation of policymaking powers to non-majoritarian institutions is an effective solution of the timeinconsistency problem. This is because such institutions have a longer time horizon and different
incentives from those of elected politicians.
Commitment through Delegation
Delegation to an agent with different time preferences or a different incentive structure than the
principal is a well-known strategy for achieving credible commitment. Rogoff (1985) is the classic
reference on delegation of monetary policy to a central banker who is more “conservative” (i.e., more
inflation-averse) than the government. A lower average rate of inflation becomes credible because the
delegate values ex post inflation less than his political principals. In Rogoff’s model the government
has a loss function LG which depends on deviations of employment, n, and inflation p from their
socially desired levels N and P:
LG = (n - N)2 + g(p - P)2

(1)

where g is the relative weight the government places on inflation stabilization versus employment
stabilization. The author proves that the government can improve aggregate welfare by
appointing a central banker who is known to value more price stability, relative to
unemployment, than the government itself. The loss function of the conservative banker is:
LB = (n - N)2 + b(p - P)2

(2)

where b = g + h, with h > 0 and is possibly quite large. Thus, “[i]t can be entirely rational for
society to structure its central bank in such a way that the monetary authorities have an objective
function very different from the social welfare function” (Rogoff 1985, p.1186). Intuitively this
is because if distortions in the labour market cause the rate of inflation to be too high, then
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society can be made better off by having the central bank place a larger weight on price
stability. Note that Rogoff’s model does not explicitly assume that the central bank is
independent. Rather, independence is implied by the method of selecting the central banker; if
the central banker is not autonomous in monetary policy decisions, his policy preferences are
obviously irrelevant. Hence after the parameter b in equation (2) has been selected by the
government, the head of the central bank must be free to implement his/her preferred policy.
The logic of the conservative central banker model can be extended to other areas of public
policy such as economic and social regulation. In most countries regulatory policymaking is now
delegated to specialized agencies operating at arm’s length from government. The point of insulating
regulators from the political process is to enhance the credibility of regulatory commitments. Agency
heads are usually chosen not only for their expertise but also for their pro-environment, procompetition or pro-consumer beliefs. They generally expect, and are expected by others, to have a
well-defined agenda, and to measure their success by the amount of the agenda they accomplish.
Regulators also know that courts can review their decisions and may overturn them if they seem to
depart too widely from the language and aims of the enabling statute. Thus they have an additional
incentive to pursue the statutory objectives of the agency even when those objectives, because of
changed economic or political conditions, no longer enjoy popular support. Hence, it is reasonable to
assume that the head of an independent agency attaches more importance to the agency’s statutory
objectives than the government or the majority of voters. In this respect, he or she is similar to
Rogoff’s conservative central banker.
The preceding I presented theoretical and historical evidence suggesting that in politics
reputational forces can only go so far in establishing credible commitments. This has less to do with
the personality or character of individual politicians than with the nature of the democratic process, in
particular the electoral imperative. Reputation is a good deal more important to regulators, not only by
comparison with politicians but also with bureaucratic generalists. Basically, this is because most
regulatory agencies are professional organizations, which means that it is reasonably easy for
outsiders with the relevant expertise to make informed judgements about the performance of an
agency. It is much more difficult for outsiders to form an independent judgment about the performance
of individuals working for a government department. The ability of private sector professionals to
evaluate the performance of individual regulators is essential to a well-functioning market for
professional services. This market creates powerful incentives for regulators to establish and maintain
a good reputation as a lawyer, an economist, a scientist or an engineer. Thus, professionalism is one of
the most effective constraints on regulatory discretion.
Reputation, Trust, and Networking
Reputation and trust are closely related social mechanisms. Recent research in game theory and
industrial economics emphasizes the importance of trust and the reputation system on which trust is
based, for sustaining cooperation in a world of self-interested individuals, and for governing
contractual relations more complex than simple spot-market transactions. Also for sociologists, from
Simmel to Luhmann, trust is a basic mechanism for coping with system complexity: it facilitates
cooperation, simplifies transactions, and makes available the knowledge and experience of others.
High-quality regulation also depends on trust: trust between regulators and regulatees (particularly
important in the contractual approach to regulation, see section 8), and between national regulatory
agencies and their counterparts in other countries—the transnational dimension of trust being
increasingly important in an increasingly interdependent world. The importance of trust in regulation
is emphasized also by the recent OECD Report on regulatory reform in Norway (OECD 2003).
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Systematic analysis of the relationship between credibility, reputation and trust would require
another report. Here I shall only sketch a general argument, and show its relevance to the main topic of
this report. A standard result of the theory of non-cooperative games is that a situation such as the
Prisoners’ Dilemma has no Pareto-efficient solution if it is played only once. If the game is played an
indefinite number of times, however, “cheating” or “defecting” are no longer the dominant strategy.
This is because a collapse of trust and cooperation carries a cost in the form of a loss of future profits.
If this cost is large enough, cheating will be deterred and cooperation sustained. For this to be the case,
the discounted value of all future gains must be larger than the short-run gain from cheating.
Cooperation and credible commitments are harder to achieve in politics than in business precisely
because the time beyond the next election counts for little. To illustrate, let us consider the following
situation, appropriately called the trust game (Kreps 1990; Milgrom and Roberts 1992; Majone 1996).
Player A must first decide whether or not to trust B. If A chooses to trust B, B is made aware of
this and has the option either to honour the trust (in which case both players gain 10), or to abuse it (in
which case A loses 5 and B earns 15). If A decides not to trust B then both A and B earn zero (zero
being the value arbitrarily assigned to whatever the two players might do in the absence of trust), see
Table 1.
Table 3. Table 1 - The Trust Game: payoffs to (A,B)

Trust B
Don’t trust B

Honour A’s trust
10,10
0, 0

Abuse A’s trust
-5,15
0, 0

If the game is played only once we can predict that A will not offer trust and B will not honour
trust when it is offered—a sub-optimal outcome. The situation is quite different if the game is played
repeatedly. A can begin by offering trust and will continue doing so as long as B honours that trust.
The moment B abuses the offered trust, however, A will never trust B again. Now it is in B’s interest
to honour the trust: abuse in any round will increase the payoff in that round by five, but the payoff
will be zero in all subsequent rounds (if any occur). Thus, if B’s discount rate is not too high, the
combination of strategies (Trust B, Honour A’s trust) is a Nash equilibrium since neither player has an
incentive to deviate from that pattern of behaviour: the “contract” between A and B is self-enforcing.
So far it was assumed that the same individuals engaged in a transaction repeatedly, but as Kreps
points out, this assumption is not necessary. If the same B faces a series of individuals A1, A2, A3 and
so on, who each offer trust only if B honoured trust when it was last offered, then B’s calculation
about whether to offer trust is exactly the same as if B were repeatedly facing the same A. The
resulting arrangement is again self-enforcing, as long as B’s opportunities in later transactions can be
tied to its behaviour in earlier transactions. In each transaction B honours trust in order to maintain a
reputation for honesty, efficiency, or fairness, encouraging future partners to offer trust. In many
situations it is convenient to think of B as an organization, for example, an independent regulatory
agency, so that the system of reputation does not depend only on individual behaviour, but is
supported by the entire history of the organization, and by its “corporate culture”.
Now think of B, A1, A2, A3,…as a transnational network of regulatory agencies cooperating on a
regular basis, for example, sometimes demanding and at other times supplying information. Only
agencies with a reputation for trustworthiness are sought as partners. But how is that reputation
established? By definition, the network is not structured hierarchically and so it lacks formal
mechanisms for monitoring behaviour and enforcing standards. In time, however, the network
develops informal standards and working practices that create expectations. Knowledge about
agencies that do not fulfil the expectations of their partners spreads through the network by informal
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means such as by word of mouth. In this way the network performs the crucial task of deciding which
agencies are in good standing, and then communicating this information to other members. In short, it
becomes an intangible structure carrying a reputation that is beneficial for efficient cooperation, and
also conferring that reputation upon the agencies in good standing.
Networks of regulators working in the same policy area (notably, in the regulation of public
utilities) have been in existence for many decades in the United States and Canada. Also in Europe
informal networks are emerging in such areas as electricity (Florence Forum), and gas (Madrid). The
International Organization of Securities Commissions (IOSCO) is a network of financial regulators
spanning all the continents. Experience shows that such networks serve a variety of useful functions,
including the exchange of information and the comparative evaluation of new policy ideas and
instruments. Especially relevant to the main topic of this report is the relation between networking and
agency independence. An agency that sees itself as a part of a transnational network of organizations
pursuing similar objectives and facing analogous problems, rather than a marginal addition to a vast
bureaucracy pursuing a variety of objectives, is more motivated to defend its independence and policy
commitments against external influences. This is because agency executives have an incentive to
maintain their reputation in the eyes of the other members of the network. Unprofessional or
politically motivated behaviour would compromise their international reputation and make
cooperation more difficult to attain in the future. The change in the incentive structure of regulators
operating in a transnational network corresponds to the distinction between “locals” and
“cosmopolitans”, introduced by Alvin Gouldner (1957-8) in his work on the sociology of the
professions. Cosmopolitans are likely to adopt an international reference-group orientation, while
locals tend to have a national or sub-national (e.g., organizational) orientation. Hence “local” experts
tend to be more submissive to the hierarchical structures in which they operate than do “cosmopolitan”
experts, who can appeal to the standards and criteria of an international body of scientific peers. Using
Gouldner’s terminology, we may say that a transnational network creates a favourable environment for
transforming national regulators, from locals into cosmopolitans.
The Fiduciary Principle
As we saw in section 2, there are two main reasons for delegating powers: to reduce the decisionmaking costs of the political principal, or to enhance the credibility of his/her commitments. In the
former case, the main concern is to reduce “agency costs” by minimizing the discrepancy between the
principal’s preferences and the agent’s own goals, using all the available means of guidance and
control. In this context, it is correct to refer to the delegate as an agent, since the legal and economic
core of an agency implies a relationship in which the principal retains the power to control and direct
the activities of the agent. The consequence of this mode of delegation, however, is that the agent
cannot enhance the credibility of the principal. Only an independent delegate, not subject to the
principal’s power of direct control, can provide credibility to long-term policy commitments. It will be
recalled that in Rogoff’s model of the “conservative” banker, the credibility of the government’s
commitment to monetary stability requires a central banker whose preferences are different from those
of the government. A truly independent central banker is not, properly speaking, an agent but a
fiduciary.
Another example of institutional arrangements based on the fiduciary principle is the delegation
of powers by the U.S. Congress to the independent regulatory commissions. As already mentioned, in
America the tradition of regulation by means of independent authorities, combining legislative,
executive and judicial functions, goes back to the Interstate Commerce Act of 1887. With this statute,
the Congress delegated its own power to regulate an important part of interstate commerce, namely
interstate railway traffic, to a body designed especially for the purpose – the Interstate Commerce
Commission. This important institutional innovation provided the model for many other areas of
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economic regulation. Once the members of an IRC have been appointed by the President with the
consent of the Senate, they operate outside the presidential hierarchy in making their substantive
decisions. Members serve for fixed terms, and cannot be removed by the President except “for cause”.
In fact, service as nominated by the President is one critical difference between “independent agencies
within the executive branch”, such as the Environmental Protection Agency or the Food and Drug
Administration, and independent regulatory commissions. The collegial nature, the length of terms,
and the fact that they do not all lapse at one time are key elements of the independence structure of the
IRCs. Because of those features, it was thought unlikely that any President would be able to influence
the commissions through the appointment power, in the same way as for an executive agency. As we
saw in section 2, the inability of presidents to remove commissioners on grounds of policy differences
was emphasized by the U.S. Supreme Court in Humphrey’s Executor v. United States (1935). If the
independence of the IRCs from the chief executive is reasonably clear (despite a recurrent theme in the
American debate for the need for greater presidential control to achieve greater overall policy
coherence), the extent of their independence from Congress is, even today, a subject of disagreement
among both scholars and policymakers. What is generally accepted is that Congress can interfere with
the policy determinations of an IRC only by changing the enabling statute. On the other hand,
Congress has a variety of means to influence those determinations—budgetary allocations, of course,
but also legislative oversight, hearings, inquiries, and informal channels of communication. The most
recent and sophisticated (empirically as well as theoretically) literature tends to confirm the traditional
view of the IRCs as “arms of Congress”. A better characterization would be “fiduciaries of Congress”.
What is perhaps the most striking aspect of this issue is that the choice between an IRC and an
independent executive agency—a choice which is no longer, if it ever was, dictated by purely
functional reasons—usually takes place in an atmosphere of constructive agreement between Congress
and the President. The explanation has to be found in the political culture of the country rather than in
considerations of constitutional law or political economy.
At this point, it may be useful to clarify the specific nature of the fiduciary relationship by
reference to fiduciary duties, as they are viewed in company law. In the principal-agent literature, it is
often maintained that managers are the agents of the stockholders. Distinguished legal scholars reject
this view. Robert C. Clark, for example, points out that stockholders cannot hire and fire the full-time
executives who will actually run the company, nor do they exercise supervisory power with respect to
day-to-day operations of the business. They do however have the right to bring a “derivative lawsuit”
on behalf of the corporation against directors and officers who violate their fiduciary duties (Clark
1985). One distinctive feature of corporate governance is that fiduciary law is stricter on fiduciaries
than contract law is on ordinary contracting parties, such as agents. Thus, company directors – the
individuals normally charged with responsibility for managing company affairs – often have an
affirmative duty to disclose to other corporate decision-makers information that bears on whether the
corporation is about to make a good or bad business decision. This duty does not arise from the
express terms of the employment contract, but depends on the manager’s fiduciary status. Again,
agents usually have relatively fixed obligations under their employment contract. If their contract does
not call for a particular performance, they do not have to do it. By contrast, the managers’ “duty of
care” in the exercise of their functions is open-ended, and also their duty of loyalty is quite openended.
What non-majoritarian institutions such as independent central banks and the American IRCs
have in common, is an open-ended commitment to broad objectives: to maintain price stability while
supporting the economic policies of the government; to eliminate unfair trade practices; to regulate a
particular industry or sector of the economy “in the public interest”. Such commitments cannot be
specified in sufficient detail to permit close monitoring, much less hierarchical controls. The statutes
that govern relations between these institutions and their political principals are seriously incomplete,
in a sense to be defined in the following section.
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Agents, Fiduciaries, and the Contracting Approach to the Regulation of Public Utilities
A contractual approach to governance and to regulation in particular, is defined, to a large extent,
by the distinction between complete and incomplete contracts – whereby a “contract” is not
necessarily a legally binding commitment, but can be any (explicit or implicit) agreement between
independent parties. A complete contract is an agreement that specifies precisely what each party is to
do in every possible circumstance, and arranges the distribution of benefits and costs in each
contingency so that each party finds it optimal to abide by the contract’s terms. One moment’s
reflection will show that the conditions involved in reaching and enforcing a complete contract cannot
be satisfied in practice. First, the parties must each foresee all the relevant contingencies that might be
important to them in the course of the contract, and to which they might want to adapt the
contractually specified actions. Moreover, they must be able to describe these contingencies accurately
so that they can unambiguously determine ex ante just what events are being discussed. They must
also be able to know ex post which of the particular contingencies considered in the planning stage has
actually occurred. Second, they must be able and willing to determine and agree upon an efficient
course of action for each possible contingency. Finally, once they have entered into the contract, the
parties must be willing to abide by its terms. This third condition has at least two elements:
•

parties must not desire to renegotiate the contract later on. Otherwise, the anticipation that
they will renegotiate may deprive the original agreement of its credibility and prevent it from
guiding behaviour as intended.

•

Each party must be able to determine whether the contract’s terms are being met, and if they
are being violated, each must be able to enforce the agreed performance (Milgrom and
Roberts 1992: 126-147).

Limited rationality and opportunism are the basic reasons why the requirements of complete
contracting cannot be fulfilled in practice. Limited foresight, imprecise language, the cost of
calculating solutions, and the cost of writing down an extremely detailed plan of action, mean that not
all contingencies can be foreseen, or specified with sufficient precision. When unforeseen or
ambiguous contingencies arise, people must find ways to adapt their agreement to the new situation.
However, these adaptations introduce the possibility of opportunistic behaviour, including reneging.
Fear of opportunism may deter parties from trusting a person or an institution as much as is needed for
efficiency. In sum, all actual contracts – including constitutional charters and, a fortiori, statutes
regulating economic activities– are necessarily incomplete. This means that contingencies will arise
that have not been accounted for because they were not imagined when the contract was drawn up.
Even when they could have been foreseen, they may appear so unlikely that it is not worthwhile to
describe them in detail and to agree about what to do if they should arise. Ambiguity is another source
of contract incompleteness. The imprecision of language means that statements describing any
reasonably complex situation must be more or less ambiguous. The attempt to reduce this type of
ambiguity by adding numerous specific provisions may be counter-productive because adding many
detailed provisions to a contract can make disputes even more likely.
Now, incomplete contracting leads to problems of imperfect commitment. There is a strong
temptation to renege on the original terms of the contract when what should be done in case of an
unforeseen contingency is left unstated or ambiguous, and is hence open to interpretation. The root
difficulty is that the incentives of contractual partners in the implementation stage may no longer be
the same as the incentives in the contract-writing stage – another example of “time inconsistency”. In
some circumstances, it could be advantageous for all parties concerned to renegotiate the contract ex
post because what was efficient when the contract was first stipulated may not be so once actions have
been taken or further information gleaned. If the parties understand at the time they are defining the
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original agreement, that they will later face these incentives however, they may not be able to draft the
contract in a way that generates the desired behaviour.
There are several possible responses to contractual incompleteness and to the related problem of
imperfect commitment. One response is relational contracting, where the parties do not agree on
detailed plans of action, but on general principles and procedures, regarding: the criteria to be used in
deciding what to do when unforeseen contingencies arise; on who has what powers to act and the
range of actions that can be taken; and on dispute resolution mechanisms to be used if disagreements
do occur. In short, a relational contract settles for a general agreement that frames the entire
relationship (hence its name), recognizing that it is impossible to concentrate all of the relevant
bargaining action at the ex ante contracting stage. Its key feature is the choice of a mechanism for
adapting the contract to unforeseen contingencies. In many situations one party will have much more
authority in saying what adaptation will take place. But if other contractual partners are to delegate
such discretionary authority, they must believe that it will be used fairly and effectively. As Milgrom
and Roberts argue, the party to whom authority is delegated should be the one with the most to lose
from a loss of reputation (for an illustration see the “trust game”, in section 6). This is likely to be the
one with the longer time horizon, the more visibility, and the greater frequency of transactions: a court
or an independent regulatory agency, for example, rather than an elected politician or a faceless
bureaucrat. In short, the delegate is a fiduciary rather than a mere agent. Thus we can think of the
fiduciary principle as a rule for completing incomplete bargains within a contractual structure. As
suggested above, the relational-contracting approach provides another way of demonstrating the
importance of trust in regulatory affairs.
A second response to contractual incompleteness is implicit contracts. The reference here is to
the unarticulated but shared expectations that allow the parties to interpret and adapt an incompletely
written contract. “To the extent that expectations actually are shared and commonly understood,
implicit contracts can be a powerful means of economizing on bounded rationality and contracting
costs. In this regard, corporate culture – seen as a shared set of values, ways of thinking, and beliefs
about how things should be done – is a key aspect of the implicit contract” (Milgrom and Roberts
1992: 132). Equivalent to the notion of corporate culture, but in different contexts, are
professionalism, esprit de corps, the scientific ethos and craft knowledge. These are all mechanisms
for internalizing general principles which make it possible to fill the gaps of an incomplete contract.
Implicit contracts, by their very nature, cannot be easily enforced in a court of law, but must rely on
other enforcement mechanisms, such as peer review, trust, and reputation. Reputation may itself be
considered as a third kind of response to contractual incompleteness since a reputation for keeping
one’s word allows parties to avoid the expense of writing detailed contracts, as well as the use of
costly legal contract enforcement mechanisms.
The contracting approach to regulatory governance, developed mainly by Victor Goldberg and
Oliver Williamson in the late 1970s and in the 1980s, and further developed by Laffont and Tirole in
the 1990s, is particularly appropriate to the case of public utilities. This is because these industries are
characterized by features – important economies of scale and scope; asset specificity; and not least, a
broad range of domestic users, usually overlapping with the entire voting population – which make
long-term relationships between consumers and producers desirable; but which at the same time make
it very difficult to specify ex ante the specific terms of that relationship, and to reach a satisfactory
balance between conflicting interests. The longer the anticipated relation and the more complexity and
uncertainty entailed in that relationship, the more emphasis will be placed on establishing rules to
govern the relationship: rules determining the appropriate length of the relationship; rules determining
the process of adjustment to unexpected factors that arise in the course of the relationship; and rules
concerning the termination of that relationship (Goldberg 1976).
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In this approach to utilities regulation, individual transactions between a firm and its customers
are viewed as being governed by contracts on two levels. The provider enters into contracts with
individual customers with the content and interpretation of these contracts governed by another level
of contract between the regulated firms and the regulatory agency administering the relevant statute. In
this model, the regulator acts as the consumers’ agent, being an agent with sweeping powers. To quote
Goldberg (1976: 432): “The agent must, explicitly or implicitly, give appropriate weights to the
preferences of his clientele – that is, he must somehow construct a partial social welfare function.
Further, he must ascertain those preferences and where preferences are ill-defined…the agent, will in
effect, be called upon to manufacture group preferences”. Again, the “agent” may find it in the longrun interest of his principals to restrict their future options: “the effective achievement of their longterm interests requires that barriers be erected to their pursuit of short-run self-interest” (ib.: 433).
Moreover, the long-term interests of his principals require that the regulator/agent protect not only the
consumers’ right to be served, but also the producers’ right to serve. In sum, Goldberg’s regulator is
not merely an agent but a fiduciary who does not only protect the present interests of consumers but,
what is more important, has to balance their short- and long-term interests, as well as the interests of
the public utilities.
For instance, the statutory duties of an electricity regulator today may include: securing that all
reasonable demands for electricity are satisfied; securing that license holders are able to finance their
authorized activities; and promoting competition in the generation and supply of electricity. In
addition to these primary duties, there are a number of subsidiary duties which require the regulator to
protect the interests of electricity consumers with respect to prices, quality and continuity of supply; to
promote efficiency in the production and use of electricity; to promote research and development; to
take into account the effect on the environment and on human health, the protection of rural
consumers and of those who are disabled or of retirement age; and to settle disputes between
competing electricity companies. Recent episodes of blackouts and power shortages in Europe and the
United States have revealed to the general public the complexity of the tasks entrusted today to
electricity regulators, as well as the consequences of regulatory (or deregulatory) failures. With respect
to competition, the regulator’s task is not merely to monitor but actively to promote it. Where
competition is not (yet?) viable, or only viable to a limited extent, the regulator’s task is to protect
customers against monopoly power, and to ensure that customers’ complaints are given a fair hearing.
Given the scope and complexity of the regulatory function, the problem is to design an accountability
system which recognizes the fiduciary nature of the regulator’s duties.
Accountability as a Problem of Institutional Design
Independent regulators are often criticized for their shortcomings, such as insufficient
accountability and excessive discretion, which in many cases are due less to their actions or omissions
than to the way the enabling statutes have been written. In countries where statutory regulation is still
a relatively new mode of policymaking, members of the legislature (in parliamentary systems, both
parliament and the government, see section 2), do not always appreciate the importance of suitably
designed procedures as being unobtrusive yet nevertheless powerful instruments for enforcing
accountability and disciplining regulatory discretion. In this respect, much can be learned from the
history of statutory regulation in the United States—always keeping in mind the warnings of the first
section about the pitfalls of mechanical imitation. In the first part of this report, we saw how the initial
opposition to the delegation of rule-making powers was eventually abandoned in favour of a more
flexible attitude which attempts to harmonize the modern regulatory state with traditional notions of
separation of powers and the rule of law.
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After the high tide of economic regulation during the New Deal, considerable efforts were made
to improve the quality of regulatory decision-making, without compromising the independence of the
regulators. This experience will be briefly reviewed here for the lessons it can provide to legislators in
other countries. Perhaps the most significant lesson is that effective monitoring, rather than being
exercised directly from one fixed point (Congress or the president), is the resultant of a number of
indirect and largely procedural control mechanisms. Such a diversified system can reconcile
accountability and independence, creating a situation whereby, to use Terry Moe’s (1990) words, “no
one controls the agency, and yet the agency is under control”.
Outstanding examples of procedural control of agency discretion are the 1946 U.S. Federal
Administrative Procedure Act (APA), and some later statutes to be mentioned below. The APA still
provides the most important general approach to controlling agency discretion. Prior to it, procedural
requirements imposed by the courts differed across agencies. These included procedures relating to
information gathering and disclosure, and standards of evidence. Two important effects of the Act,
therefore, were to impose greater uniformity across agencies, and to raise minimum evidentiary
standards to which an agency must adhere. Of particular significance are Section 3 of the APA, which
prescribes an agency’s obligations to make public information about its organization, procedures and
substantive requirements; Section 4, which mandates minimum basic procedures for administrative
rule-making; and Section 10, outlining the general conditions for judicial review of the decisions of
federal administrators. Two provisions are especially relevant to the present discussion. First, a general
notice of proposed rule-making to be published in the Federal Register. The notice must include: a
statement of the time, place and nature of public rule-making proceedings; reference to the legal basis
for the proposed rule; a description of the subjects and issues involved. Second, the agency must give
interested persons an opportunity to participate in rule making through submission of written data,
views or arguments with or without opportunity for oral presentation.
The Act requires the agency to incorporate a concise general statement of their basis and purpose
in the rules adopted. Additional requirements were introduced in the 1970s, in response to the
increasing complexity of rule-making in such areas as environmental protection and risk regulation.
For example, the agency’s discussion of the basis and purpose of its rule must detail the steps of the
agency’s reasoning and its factual basis, and significant comments received during the public
comment period must be answered at the time of final promulgation. Thus, today “informal” rulemaking has to be accompanied by records and findings even more detailed and elaborate than had
been initially envisioned for formal adjudication. The progressive judicialisation of regulatory
proceedings makes the arguments in favour of delegation to independent agencies more plausible by
making the agencies more and more court-like. After all, one of the most important characteristics of
courts is their independence. If it is improper for a president or a member of Congress to interfere with
a judicial decision, the same ought to be true with respect to the decisions of a court-like agency.
The APA was followed by the Freedom of Information Act (FOIA) passed in 1966 and amended
several times since; the Government in the Sunshine Act (GITSA) of 1976; and the Federal Advisory
Committee Act (FACA), enacted in 1972 and amended in 1976 to incorporate the GITSA standards
for open meetings. The FOIA gives citizens the right to inspect all agency records that do not fall
within any of ten specified categories, such as trade secrets and those files whose disclosure could be
expected to constitute an invasion of privacy, or compromise a law enforcement investigation.
However, even these exceptions are not absolute. To further reduce the chances that an agency can
manipulate the FOIA to its own advantage, the law requires the agency to prove that it need not
release the information – rather than requiring the citizen to prove that it should release it. The FOIA
was adopted in response to claims that many core documents and other information underlying
important agency decisions were not available to the public, thereby impairing the rights of citizens
and of the media to monitor government performance.
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The Sunshine Act is similarly designed to prevent secrecy in government, but its reach and
impact are more limited than FOIA’s. The GITSA applies to agencies headed by collegial bodies, such
as the independent regulatory commissions. It obliges such agencies to provide advance notice of
meetings at which agency business is to be conducted, and to meet in public unless the members, by
majority voting, decide that the matter falls within one of the statutory exemptions. Congress
recognizes the legitimacy of protecting oral deliberations on issues whose resolution could be
undermined by premature disclosure and thus section 9(B) of the Sunshine Act permits closure if
discussion would “disclose information, the premature disclosure of which would…be likely to
significantly frustrate implementation of a proposed agency action…”. The narrow terms of this
exception, however, make closure difficult in most cases.
The FACA establishes requirements that agencies must follow when consulting groups of
individuals who are not federal employees, and it prescribes how such advisory committees shall
proceed in rendering their service to the agency. The main requirements for the creation of an advisory
committee are the existence of a charter, which must be approved by the General Services
Administration; selection of members to ensure diverse views on the issues to be considered; and
mandatory expiration, or re-chartering after two years. The main obligations of established committees
are to publish advance notice of their meetings and to deliberate in public, subject to the GITSA
exceptions permitting closure.
A recent attempt to increase the political accountability of the regulatory system is the 1996
Congressional Review Act, which provides a generic procedure for congressional review of agency
regulations. Under the Act, all federal agencies, including independent agencies, must submit each
final and interim rule for analysis by the General Accounting Office and review by Congress before it
is scheduled to take effect. An agency’s submission must include a cost-benefit analysis of the rule, as
well as information concerning compliance with relevant laws or any Executive Order. In addition, the
Act provides a formal procedure for proposals put forward by legislators and which each house of
Congress should consider, on a “fast track” basis, a joint resolution of disapproval. A joint resolution
requires the concurrence of the President, or adoption over the President’s veto. An agency is
prohibited from promulgating a modified rule that has already been disapproved, unless specifically
authorized by a law enacted after the adoption of the joint resolution of disapproval. The Act drew
both strong support – for its aim to reassert political control over the regulatory bureaucracy – and
sharp criticism. According to the critics, it limits agency authority too much, without providing any
policy guidance in case of congressional disapproval. It was also feared that the Congressional Review
Act would either bring administrative rule-making to a halt, or drown Congress in paper, but these
fears have not (yet?) been confirmed (Mashaw et al. 1998, pp.601-4).
An interesting example of “deck-stacking” (see below) is provided by the 1980 Regulatory
Flexibility Act (RFA).The RFA was a product of mounting concern about the impact of environmental
and health regulation on economic growth and, in particular, on small business. It requires all federal
agencies to modify their rulemaking procedures and to consider regulatory alternatives to rules “likely
to have a significant economic impact on a substantial number of small entities”. Before issuing a
proposal, the agency has to prepare an “initial regulatory flexibility analysis” that estimates the
proposed rule’s impact on small business and explores alternatives that would accomplish the same
objectives. A final “flexibility analysis” is required to be part of the record of the agency’s published
rule. The RFA was extensively amended in 1996. Inter alia, the amended statute prescribed additional
steps that certain agencies, notably the Environmental Protection Agency and the Occupational Health
and Safety Administration, must take to elicit the views of small business firms, and generally requires
agencies to publish guides for small businesses on how to comply with agency rules.
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It should be pointed out that techniques of compliance cost assessment (CCA) have also been
introduced in Europe. For instance, in the UK, all government departments must prepare a CCA when
evaluating policy proposals likely to affect business. Departments are also asked to prepare a CCA for
all EC regulations and directives likely to be burdensome to business. The objectives of the U.S.
Regulatory Flexibility Act are actually quite similar to those currently advocated by the OECD’s under
the label “Regulatory Impact Analysis”. More generally, although no other industrialized country
seems to have procedural requirements as rigorous as the American ones, in recent years a number of
countries have adopted APA-like legislation, and also functional equivalents of the Freedom of
Information Act. Again, many of the requirements for transparency, consultation and accountability
discussed above, are also part of the OECD’s concept of “high-quality regulation”.
In an important paper on “Administrative Procedures as Instruments of Control”, McCubbins,
Noll and Weingast (1987) use the U.S. statutes mentioned above as evidence that procedural rules are
not only means of assuring fairness and legitimacy in agency decision-making; they also fulfil
important control functions, providing cost-effective solutions to problems of non-compliance by
agencies. In addition to reducing the informational disadvantage of political executives, stakeholders,
and citizens at large; procedures can be designed so as to assure that agency decisions will be
responsive to the constituents that the policy is supposed to favour. For instance, the procedural
requirements under the APA, FOIA and GITSA reduce an expert agency’s advantage over its political
principals in a number of ways. First, agencies cannot present the political principals with a fait
accompli. They must announce their intention to consider an issue well in advance of any decision.
Second, the notice-and-comment provisions assure that the agency learns who are the relevant
stakeholders, and takes some notice of the distributive impacts associated with various actions. Third,
the entire sequence of agency decision-making – notice, comment, collection of evidence and
construction of a record in favour of a chosen action – affords numerous opportunities for political
principals to respond when the agency seeks to move in a direction that the principals do not approve
of. Finally, the broad public participation, which the statutes facilitate, also works as a gauge of
political interest and controversy, providing advance warning about serious distributive consequences
of the decisions the agency is likely to make, in the absence of political intervention.
Moreover, by controlling the extent and mode of public participation, legislators can strengthen
the position of the intended beneficiaries of the bargain struck by the enacting coalition – the group of
legislators that determines the balance of interests represented in the legislation. This has been called
“deck-stacking”. Deck-stacking enables political actors to cause the environment in which an agency
operates to mirror the political forces that gave rise to the agency’s legislative mandate, long after the
enacting coalition has disbanded. The agency may seek to develop a new clientele for its services, but
such an activity must be undertaken in full view of the members of the initial coalition, and following
procedures that automatically integrate certain interests in agency decision-making. The effect of the
Regulatory Flexibility Act, for example, has been to enfranchise automatically the interest of small
business in agency decision-making. This in turn has led to exemptions for small firms in the
requirements of many proposed regulations.
In sum, one important function of procedures is to induce regulatory agencies to take into account
broader concerns such as the environment or the competitiveness of small enterprises. This last point
deserves further comment. The delegation of rulemaking powers to independent agencies is justified
and legitimated by the agency’s expertise in a fairly narrow range of technical issues. It follows that
procedural requirements of the type just discussed, cannot go as far as to allow the agency to balance
conflicting values beyond what has been specified in the enabling statute. Such balancing is a political
responsibility that cannot be legitimately delegated to experts. Hence, it must be possible for
politically accountable executives to intervene whenever an authoritative resolution of value conflicts
is needed. Such interventions cannot be arbitrary – otherwise agency independence would be
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meaningless – but must also follow well-defined procedures: they should be transparent – i.e., plain
for everybody to see – and should entail significant political costs whenever they are perceived to be
motivated by partisan considerations. A good model is provided by the procedure which the German
government must follow when it wishes to overrule a decision of the independent competition
regulator, the Federal Cartel Office If the Cartel Office refuses to authorize a merger on the grounds
that the merger is likely to lead to the creation or strengthening of a dominant position, the firms may
apply to the Minister of Economics for an authorization. The Minister will evaluate both the
advantages and disadvantages of the merger. This evaluation is based on the judgment of the Cartel
Office, set against the advantages for the entire economy. In addition the Minister must obtain the
opinion of another independent body, the Monopoly Commission. Because of these strict procedural
requirements, and the resulting political costs if the determination of the competition regulator is
overturned for party-political reasons, the Minister overrides the decision of the cartel office only on
rare occasions. A somewhat similar approach—not limited to the competition authority, as in the
German case, but extended to a number of regulatory agencies--has been proposed by the OECD
White Paper for improving the quality of the institutional framework of Norwegian regulatory
agencies. The paper suggests that in areas of particular importance, or where fundamental
considerations are involved, the law should allow the whole government (King in Council) to alter the
decisions of regulatory agencies and of the special appeal bodies (OECD 2003).
Conclusion: Agency Independence and Institutional Competence
This report has argued that the practical case for independent regulatory agencies is
overwhelming. Even if some of the older justifications – such as the need of expertise and
specialization – do not conclusively prove the advantages of independence, or even of the agency
model as such, credibility and a long term horizon in policymaking are considered so important in an
integrating world economy that the independence of regulators is increasingly seen as a necessary
condition of good economic governance. The growing realization of the importance of policy
credibility is the reason why the model of the independent central bank – the prototype of the
independent agency – became so popular in the 1990s. The crucial lesson of this model is that policy
credibility cannot be achieved unless the delegate is truly independent: not an agent, but a fiduciary
whose policy preferences may, and in some cases should, differ from the (short-term) preferences of
the government.
The current political support for central bank independence in practically all industrialized and in
many developing countries suggests that politicians are beginning to appreciate the advantages of
handing over some important policy decisions to non-majoritarian institutions. From a short-term
perspective, it is of course tempting for the current majority to control as closely as possible the
exercise of the powers which voters have entrusted to them. But responsible political leaders realize
that their “ownership” of the power to exercise public authority is only temporary, since the next
majority could pursue completely different policy objectives. How to avoid the worst consequences of
this alternation of political leadership, which is, at the same time, the very essence of the democratic
method? In the case of monetary policy, the solution has been found in delegating powers to a central
banker who is more “conservative” than the government. It will be recalled that this type of delegation
does not presuppose, but rather implies, the independence of the central bank. This is an important
point of general relevance, because it shows that agency independence is not an end in itself but,
rather, a means for achieving higher-level objectives such as policy coherence, credibility, and
accountability. Hence, it may be politically more effective to appeal directly to these higher-level
objectives rather than advocating independence per se. At any rate a complete transfer of
policymaking authority as in the case of central banks, is hardly possible, or even desirable, in the case
of economic regulation—especially the regulation of privatized utilities, where economic, political and
social considerations are so closely intertwined. A political justification of agency independence is
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still possible, however. It consists in separating, so to speak, the software, i.e., the statutory policy,
from the hardware – the agency which implements the policy through rulemaking, adjudication, and
enforcement.
An independent regulatory agency provides assurance both to the current majority and to future
parties that their policies will be implemented impartially, as well as in a technically and economically
competent way. The assumption that the agency operates at arm’s length from government is of course
essential. The agency’s insulation from government means, inter alia, that if the new majority wants to
change policy priorities, it must do so in an explicit way, rather than by subterfuge as it often happens
with bureaucracies under direct ministerial control. Equally crucial is the role of the courts, which
must decide whether a particular agency decision is justified in terms of the explicit statutory goals.
The procedural requirements discussed in the preceding section are another important feature of an
agency which is accountable as well as independent—or, rather, that is accountable because it is
independent. Such requirements are best formulated in general legislation, such as the U.S.
Administrative Procedure Act, which applies to the decision-making processes of all federal agencies.
In countries where such procedural controls of general applicability are missing, regulation is often
perceived as being too discretionary and hence unaccountable. Actually, general and indirect
(procedural) controls are even more important in parliamentary systems where, as noted above, the
partial fusion of executive and legislative powers requires a sort of double independence of the
agencies.
The politics of appointment must also been considered in connection with agency independence,
since government may try to change the policies of the agency not by micromanaging it, but through
the appointment of its executives. In the case of the American IRCs, this risk is reduced by the
requirement of bipartisan appointments (e.g., three commissioners, including the chairperson, from the
president’s party, two commissioners from the minority). Again, parliamentary systems may require
even stricter requirements: for example, appointments should be made, or confirmed, by parliament
under a qualified majority (60 per cent or more). As statutory regulation by independent agencies
becomes an accepted element of governance, another consideration becomes important, namely that
the appointment process is a repeated game. Majority and minority, assuming they are not discounting
the future too heavily, have incentives to avoid paying all the costs of fighting each decision as though
it were a one-time affair. It is more sensible to settle on some formula for the peaceful division of the
spoils over the long term. The experience of many countries suggests that government and opposition
tend to move incrementally toward a set of rules that implicitly recognizes the interests of both sides,
and from which neither – given the possibility of retaliation by the opponent – has an incentive to
defect: a Nash solution of the repeated appointment game!
Institutionalization and professionalism are other relevant factors. Institutionalization is the
process by which an organization develops (often implicit) norms of behaviour that create shared
expectations; establishes stable links with outside groups, such as professional associations or
consumer groups; and takes pride in its own history. In short, institutionalization is the process by
which a distinctive identity and corporate culture are developed. When an agency has become
institutionalized in this sense, it is much more self-reliant and capable of resisting outside pressures.
President Reagan learned this lesson when he tried to appoint as head of the Environmental Protection
Agency (not an IRC, but an executive agency reporting directly to the president!) a person who was
considered to be hostile to the objectives of the agency, and alien to its culture. The president, then at
the peak of his popularity, was forced to change the appointment, and to turn to a former, highly
respected head of the agency.
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The executives of an “institutionalized” agency have strong incentives to maintain their
reputation in the eyes of their staff. Unprofessional or politically motivated decisions would
compromise their reputation and make cooperation more difficult to achieve in the future. Agency
independence, to quote from Terry Moe (1987, p.291): “Professionals are oriented by goals, standards
of conduct, and career opportunities that derive from their professional community, giving them strong
reasons for resisting interference and direction from political outsiders; and their specialized
information and expertise give them formidable resources for resisting with some measure of success.”
Hence, any measure to increase the professionalisation of regulators – such as the creation of
international associations of public utilities regulators, on the U.S. and Canadian model—contributes
to enhance their independence.
To conclude: the independence of regulators is today increasingly accepted not only as a
requirement of efficient governance, but also for the advantages which independence can give to selfinterested, but rational, politicians. What is most important is that independence and accountability be
perceived as complementary and mutually supportive, rather than mutually exclusive, values. This
report has argued that accountability is, to a large extent, a problem of institutional design. A number
of important design variables have been mentioned:
•

The governance structure, which includes both organizational form – single-headed agency,
multi-headed commission or board, self-regulatory organization, and so on – and methods of
appointment of key personnel;

•

The rules that specify the procedures to be followed in agency decision-making;

•

The procedures to be followed when the government wishes to overrule agency decisions;

•

The extent of ex post monitoring through ongoing legislative and executive oversight, the
budgetary process, judicial review, citizens’ complaints, and peer review.

In addition to independence and accountability, one must also consider the normative problem of
institutions, such as independent agencies, that do not enjoy direct democratic legitimacy.
Accountability by results is often considered to be sufficient to legitimate non-majoritarian
institutions. Some people object to this utilitarian view, pointing out that in the public sector results are
not always precisely measurable and, more importantly, that in a democracy, it is not only results, but
process that counts. The critics have a point, and for this reason one should speak, more broadly, of
distinctive institutional competence, meaning the ability to generate and maintain the belief that among
all possible institutions, this particular one is the most appropriate to deal with a given set of problems.
Thus, a constitutional democracy cannot operate effectively without a constitutional court, and no
other institution (say, the legislature) could deal as effectively and fairly with the problems the court is
supposed to resolve. Similarly, an independent central bank like the Federal Reserve, or the old
Bundesbank, is widely perceived as enjoying a distinctive competence which no political institution
could match. The notion of distinctive institutional competence includes not only the ability to achieve
good results, but also the appropriateness of the institutional design, in particular, the fairness and
transparency of the decision-making procedures, and the goodness of fit with the broader
constitutional framework and the political culture of the country. Experience shows that few
legitimacy problems arise where a non-majoritarian institution has a distinctive competence that is
widely acknowledged.

153

REFERENCES
Casella, A. (1996), “Free Trade and Evolving Standards”, in Bhagwati, J.N. and R.E. Hudec (eds.),
Free Trade and Harmonization, Cambridge, MA.: The MIT Press, vol.1, pp.119-156.
Chandler, A.D. (1962), Strategy and Structure, Cambridge, MA.: The MIT Press.
Clark, R.C. (1985), “Agency Costs Versus Fiduciary Duties”, in Pratt, J.W. and R.J. Zeckhauser
(eds.), Principals and Agents: The Structure of Business, Boston, MA.: Harvard Business
School Press, pp.55-79.
Craig, P.P. (1994), Administrative Law, third edition. London: Sweet & Maxwell.
Fiorina, M. (1982), “Legislative Choice of Regulatory Forms: Legal Process or Administrative
Process?”, Public Choice, 39, pp.33-71.
Freedman, J.O. (1978), Crisis and Legitimacy, Cambridge: Cambridge University Press.
Goldberg, V. (1976), “Regulation and Administered Contracts”, Bell Journal of Economics, 7, pp.426452.
Gouldner, A.W. (1957-8), “Cosmopolitans and locals: Towards an Analysis of Latent Social Roles”, I
and II, Administrative Science Quarterly 2: pp.281-306 and 444-80.
Guédon, M.-J. (1991) Les Autorités Administratives Indépendantes, Paris: LGDJ
Herringa, A.W. (2003) “Agencies in France” in T. Zwart and L. Verhey (eds.), Agencies in European
and Comparative Law. Antwerp: Intersentia.
Kreps, D.M. (1990) “Corporate culture and economic theory”, in J.E. Alt and K.A. Shepsle (eds),
Perspectives on Positive Political Economy. Cambridge: Cambridge University Press, pp.90143.
McCubbins, M., R. Noll and B. Weingast (1987), “Administrative Procedures as Instruments of
Political Control”, Journal of Law, Economics, and Organization, 3, pp.243-277.
Majone, G.(1996) Regulating Europe, London: Routledge
Majone, G. (2001), “Nonmajoritarian Institutions and the Limits of Democratic Governance”, Journal
of Institutional and Theoretical Economics, 5, pp.57-78.
Majone, G. (2002), “Delegation of Regulatory Powers in a Mixed Polity”, European Law Journal,
Vol.8, no.3, pp.319-339.
Mashaw, J.L., R.A. Merrill and P.M. Shane (1998), Administrative Law, 4th ed., St. Paul, MINN.:
West Group.
Mendeloff, J.M. (1988), The Dilemma of Toxic Substance Regulation, Cambridge, MA.: The MIT
Press.
Milgrom, J. and P. Roberts (1992), Economics, Organisation and Management, Englewood Cliffs,
N.J.: Prentice-Hall.
Moe, T.M. (1987), “ Interests, Institutions and Positive Theory: the Politics of the NLRB”, Studies in
American Political Development, 2, pp.236-299.
Moe, T.M. (1990), “Political Institutions: the Neglected Side of the Story”, Journal of Law,
Economics, and Organization 6 : pp. 213–253.

154

Noll, R.G. and F. McCall Rosenbluth (1995), “Telecommunications policy: structure, process,
outcomes”, in P.F. Cowhey and M.D. McCubbins (eds), Structure and Policy in Japan and the
United States. Cambridge, Cambridge University Press, pp.119-176.
Organization for Economic Co-operation and Development (2003), Regulatory Reform in Norway.
Paris:OECD
Prosser, T. (1989), “Regulation of privatized enterprises: institutions and procedures”, in Hancher, L.
and M. Moran (eds.), Capitalism, Culture, and Economic Regulation, Oxford: Clarendon Press,
pp.146-169.
Rogoff, K. (1985), “The Optimal Degree of Commitment to an Intermediate Monetary Target”,
Quarterly Journal of Economics, 100, pp.1169-1190.
Stewart, R.B. (1975), “The Reformation of American Administrative Law”, Harvard Law Review, 88,
pp.1667-1813.
Sykes, A.O. (1995) Product Standards for Internationally Integrated Goods Markets. Washington,
D.C.: The Brookings Institution
Troesken, W. (1994), Why Regulate Utilities?, Ann Arbor, MICH.: The University of Michigan Press.
Veljanovski, C. (1991) (ed.) Regulators and the Market. London: Institute of Economic Affairs

155

Regulation of Liberalised Markets: A New Role for the State? (or How to Induce Competition
Among Regulators?)
Phedon Nicolaides,European Institute of Public Administration, Belgium
Note: To be published in D. Geradin, R. Munoz & N. Petit (eds), Regulatory Authorities in the EC: A New
Paradigm for European Governance, (Edward Elgar, 2005). Paper presented at a conference on “Which
Regulatory Authorities in Europe”, Brussels, 18-19 March 2004, organised by the Institute of European Legal
Studies of the University of Liege.
Acknowledgements: I am grateful to conference participants for comments on an earlier version of this paper
and in particular G. Majone and M. Thatcher. I am also indebted to Philip Buyskes for research assistance.

Introduction: Changing regulatory concerns
During the past decade the member states of the European Union have liberalised significant
sectors of their economies. Statutory monopolies have been removed and healthy competition has
appeared in all of those sectors. Liberalisation has also been accompanied by considerable
harmonisation of technical aspects concerning the management of networks, the relationship between
incumbent firms and new entrants and the regulatory supervision of these sectors by national
authorities.
As the EU rules expand and competition intensifies, there is now discussion on how long sectorspecific regulation should be retained and whether and when competition law should replace sectorspecific regulation. Indeed, it would appear, that after liberalisation and the establishment of
regulatory frameworks, there is little for the state to do. This is even more so in the context of the EU.
Overall policy objectives and many technical rules are set by the EU, while the Commission not only
monitors the transposition of those rules by the member states, it also reviews important decisions of
the national regulatory authorities and manages the various networks of regulators.
So, a quick answer to the question posed in the title of this paper is that the state has certainly
much less to do than before liberalisation and the adoption of common EU rules.
However, I will argue in this paper that the state still has a non-trivial role to play. I do not mean
the elaboration of general EU policy principles. Since liberalisation and regulatory harmonisation has
been achieved by and large through directives, the state always has to carry out an important task: it
has to define with sufficient precision and apply the provisions of the directives.
But beyond this task, the state has to ensure that regulatory systems themselves function
efficiently. I will show that the EU system of regulation has considerable gaps. These gaps are not the
result of omission. They denote the limits of EU competence. I will identify these limits in relation to
the institutional aspects of sectoral regulation.
The scheme of the paper is as follows. The next section reviews briefly the standard arguments
for government intervention and regulation. This review is necessary in order to understand why
liberalisation does not remove all reasons for intervention. The section after that, asks what should
governments regulate. Not only should they lay down substantive rules on the behaviour of
incumbents and new entrants, but they should also define open and transparent procedures and ensure
that the regulators are accountable. The regulatory framework contains prescriptions for both those
who have to comply with the rules [i.e. the regulated companies] and those that have to enforce the
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rules [i.e. the regulators]. The rest of the paper focuses on issues of regulatory governance and the
efficient functioning of regulatory institutions. It is in this context that I will ask whether the
regulatory system of the European Union defines in a sufficient manner those institutional aspects of
regulation, which are necessary for it to function effectively and efficiently. By using the recent
telecommunications framework as a benchmark, I conclude that important components of the
institutional side of regulation are missing. Only the state can fill those gaps. The paper concludes by
deriving the most significant institutional tasks for the state after liberalisation.
Before asking why government should intervene to regulate, it is instructive to sketch the
changing landscape of regulation. After WWII there was a wave of nationalisations across Europe. It
was thought that some industries were too important to be left to private ownership and control.
In the sixties and seventies the focus changed slightly. Public policy shifted from controlling
national industries to promoting national champions. Within the then EEC these policies were difficult
to reconcile with the avowed Treaty objectives of free trade and competition. One outcome was the
Commission-sanctioned crisis cartels that in today’s policy environment would never be allowed.
In the eighties, there was another but this time radical policy shift. As a result of dissatisfaction
with the performance of nationalised industries and in an attempt to rid them of continuous political
meddling in their financial and operational decisions and also to earn badly needed revenue for public
coffers, privatisation became the buzz word.13 Privatisation brought about liberalisation and then the
definition of more precise social policy objectives and the establishment of regulatory authorities.
Today’s concerns are about further deregulation, reliance on general competition principles and
regulatory convergence across Europe.
These shifting regulatory targets are presented in Table 1. Although this paper concentrates on
regulatory governance, I nonetheless begin with a brief review of the arguments for regulation in the
next section.
Why regulate?
The two fundamental theorems of welfare economics state that every pareto optimum outcome
maximises welfare and every outcome that maximises welfare is pareto optimum. These theorems
hold under conditions of perfect competition. In these conditions, there is no need for the government
to intervene or to regulate business conduct. Therefore, the standard arguments for regulation
presuppose some kind of market failure or market imperfection. And, the underlying assumption is
that government intervention aims to improve welfare. Typical market failures are the following:14
Externalities: Gains and costs are not completely captured by the direct participants in the
economic exchange. For example a production process may lead to appreciable pollution (an “external
cost”) that impacts adversely on society; while an inoculation campaign against a major disease may
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benefit not just those who pay to be inoculated but others too by stemming the spread of disease (an
“external benefit”).
Public goods: These are goods and services where non-payers cannot be excluded from the
benefits of the provision of a good or service; at the same time supplying one person with the good or
service does not prevent supply to someone else. This means that the economic (opportunity) costs of
extending supply to additional consumers is zero or negligible, so that there is no economic case for
restricting the supply. In other words, public goods are associated with the two conditions of nonexcludability and non-rivalry. Where a good or service is non-excludable, there will be a tendency for
consumers to “free ride”, refusing to pay for its provision but nonetheless benefiting from its
consumption.
Incomplete information: Markets will tend to allocate resources inefficiently where there are
important information imperfections. For example, depositors may not know the true liquidity of the
bank in which they put their money or of the company whose shares they buy. They may also be
unaware of health and safety risks posed by products they buy. In addition, people may underestimate
the risks of ill-health or having inadequate income in old age and therefore under-provide through
private insurance. Markets work best where consumers and producers are well informed (ideally,
perfectly or completely informed). Where information is incomplete, adverse selection and moral
hazard can lead to “bads” driving out “goods” in market exchanges. Adverse selection occurs where
one party ex ante to the contract exploits an information asymmetry to negotiate an especially
favourable contract (e.g. selling to an unsuspecting party a defective second-hand car). Moral hazard
arises where, ex post to the contract, one of the parties has an incentive to exploit the terms of the
contract to the disadvantage of the other party (e.g. reducing care when driving because motor
insurance has been obtained). Both adverse selection and moral hazard occur due to asymmetric
information in market contracting. Both involve what has been termed in the literature as
“opportunism” or “self seeking with guile”.
Incomplete markets: The market may have frictions so that price signals do not produce a
socially optimal allocation of resources; for instance where there is factor immobility or other kind of
transaction costs. Another example of this form of market failure is where markets are “missing” or
under-developed due to absence of appropriate legal framework, as for instance, to protect property
rights.
Monopoly/cartels: Markets may not be competitive. Competition or anti-trust laws and
economic regulation of natural monopolies exist to protect consumers from monopoly prices, poor
quality services and cartel behaviour. This can be summarised, as it is in EU competition law, in terms
of preventing firms from “abusing a dominant position” in markets and preventing “restrictive and
concerted practices” between firms that reduce competition. Economic regulation is particularly
evident where firms have a natural monopoly. Natural monopolies exist where there are sufficient
economies of scale or scope in production so that competition raises supply costs. This is most likely
where there are important sunk costs in the form of networks, pipelines and similar high fixed-cost
infrastructure. Examples of industries with important network effects, and therefore where competition
is restricted by the technology and economics of the industry, include electricity and gas transmission
and distribution, rail infrastructure, fixed line telecommunications (though less so today because new
technology is reducing network costs) and water and sewerage services.
Social/political reasons: Governments intervene for other reasons as well, such as to reduce
income inequality. Society may decide that free market outcomes are unacceptable because of the
resulting distribution of income and wealth. Redistribution has been an important reason for state
intervention in both developing and developed economies. Redistribution involves interference with
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private property rights (wealth redistribution) or interfering with the outcomes in terms of revenues
received from these property rights (income redistribution).
Merit and demerit goods: There may be some types of goods and services where society
considers supply should not be restricted to those willing or able to purchase. Oft-cited examples of
merit goods are education, housing and health care. Equally, there may be demerit goods, such as
certain drugs, tobacco and alcohol, where society considers that supply should be prohibited or
reduced by regulation and taxation. The importance of merit goods is controversial, however. The
argument leads to allegations of a “nanny state” because the state overrides the normal market signals
and augments the supply through direct provision, regulation of private markets (e.g. price limits) or
by providing subsidies.
Although the causes of market failure cited above provide a necessary condition for government
intervention they do not constitute a sufficient case for intervention. The act of regulation itself may be
too costly or prone to failure. Together with market failure there is also the possibility for government
failure. The main causes of this kind of failure are the following:
Imperfect and/or asymmetric information: Even well-meaning public measures may not be
well-designed. Those that have to comply with the regulations may exploit them or escape from their
scope. Regulations may also create moral hazard, inducing agents to carry out more of the activity that
is supposed to be avoided. Asymmetric information is also a source of principal-agent problems,
whereby governments [the principals] have difficulty monitoring and assessing the performance of
those they appoint as regulators [their agents]. I will return to this theme later on.
Rent-seeking: Economic agents try to secure and exploit public measures for their own benefit.
Politicians, acting selfishly but rationally, respond to lobbying and other forms of political support by
delivering public measures that protect the interests of their supporters.
In summary, the fact that markets are imperfect does not mean that governments have the
knowledge or the instruments to correct them, nor does it mean that whenever governments intervene
they do so with altruistic motives or with the general good at heart.
With these caveats in mind, the answer to the question posed at the beginning of this section is
that governments may still have to intervene in liberalised markets because liberalisation removes only
one of the causes of market imperfection – that of statutory monopoly. Other causes of imperfection
remain and, therefore, regulation may be in principle required.
Moreover, removal of statutory monopolies does not necessarily result in removal of structural
monopoly, as the incumbent in an otherwise open market may still have significant market power.
Nor, can the break up of a dominant incumbent guarantee that dominance will not be acquired again in
the future.
If liberalisation does not eliminate the need to regulate, the next question is whether it changes
anything about the method or target of regulation?
What to regulate? Market behaviour and regulatory institutions
Regulation, like any other policy, consists of at least two components: the substantive rules and
the procedures for enforcing those rules. The substantive rules concern such things as price caps,
provision of information to consumers, minimum qualification requirements for practitioners, etc. The
procedural rules refer to things such as the processes for investigation, decisions, appeals, etc.
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In terms of substantive rules, there is a voluminous literature on this issue and a consensus has
emerged that when there are well-defined structural problems sector-specific regulation has the
advantage over general competition rules in that it imposes specific and ex ante obligations of
preventive nature [e.g. price caps, accounts separation, interconnection agreements, etc.] and that for
this reason it has a wider range of instruments at its disposal. This advantage disappears as market
structure changes. Therefore, during the opening stages of liberalisation, regulation should take the
form of sector-specific rules. In later stages and as competition intensifies, sector-specific rules are
gradually replaced by general competition rules.
For example, in network industries regulators face the following dilemma in setting substantive
rules during the early stages of liberalisation. On the one hand they have to ensure that incumbent
operators do not exploit consumers by charging excessively high prices or squeeze out competitors
who seek interconnection to the network. On the other hand, setting prices too low, reduces profits and
discourages further investments by the incumbent or the laying of alternative networks by competitors.
Low retail prices and low interconnection charges favour competition in services. Higher prices and
charges stimulate competition of networks. In essence, regulators have to perform a balancing act:
deliver short-term benefits to consumers through low prices without discouraging long-term
investments by extracting all profits from the operators. The intensity of this trade-off probably lessens
as markets become more competitive in terms of both the number of players and the number of
networks.
On the institutional side, when governments regulate, they normally do so by assigning
regulatory tasks to certain authorities. These authorities may be within existing ministries or
departments or they may be independent agencies. It is for this reason that some authors have
distinguished issues of substantive rules from issues of regulatory governance and they have used the
term regulatory “framework” to cover both the rules and the institutions responsible for regulation. In
this context, governance is broader than regulatory procedures. Governance concerns also the relations
between the government, the regulatory authority, the courts and the regulated industry and, in
particular, the supervisory powers of the government, the powers assigned to the regulator, the extent
of the review that may be carried out by the courts and the rights and obligations of the regulated
industry.
While there is a voluminous literature on the substantive rules of regulation, analysis of
governance is relatively less extensive and more recent. This is especially true in the European Union
where independent regulators have been established during the past decade in conjunction with the
opening of markets which used to be statutory monopolies.
Regarding regulatory governance, the primary concern of the literature has been expressed in two
questions: why should regulatory tasks be assigned to a separate authority and why should that
authority be independent. The answer to the first question is for reasons of efficiency. The answer to
the second question is for reasons of consistency.15
Assignment of regulatory tasks to a separate authority enables that authority to develop technical,
economic and legal expertise and to benefit from economies of scale in dealing with many similar
cases. If the authority also has a narrow mandate it can also ignore extraneous or conflicting policy
concerns that can dilute its aims and inject ambiguity and trade-offs in its decisions.
15
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The question of independence stems from the need to arrive at consistent decisions over time.
Some authors have emphasised the need for long-term commitment so that the policy pronouncements
of politicians become credible. Since no regulation can be completely defined in advance, regulation is
a form of “incomplete contract” that can be exploited by those that set the rules; i.e. the government.
An independent authority that has a narrow mandate and does not take into account extraneous factors
such as re-election or lobbying demands, would be less prone to change the rules.
Similarly, if companies are to invest in network industries they need to be assured that there will
be no policy reversal after they make their investments. This is because this type of investment is
characterised by significant fixed costs that become sunk after investment. A politician would be
tempted to try to expropriate their profits by regulating their prices so that they cover only their
marginal costs. In effect, shareholders forfeit their profits, including the return on their capital. Since
this “time inconsistent” behaviour raises the costs of investment, there is less investment in regulated
sectors under these conditions. The creation of independent regulators who apply stable and
predictable rules is a way of encouraging investment.
Another explanation has been recently advanced in the context of international negotiations such
as those that take place in the European Union. Independent regulators are needed not because the
rules cannot be made more precise but because the rules are intentionally left vague so as to achieve
agreement among partner countries.16
Agreement on some common rules is beneficial to all partner countries because their companies
avoid the costs of complying with multiple rules. On the other hand, however, each partner country
has to deviate from its national optimum. This is costly. Common rules can be adopted only when the
negotiated outcome improves on the pre-negotiation or pre-integration status quo. The model
developed by Nicolaides et al (2003) and Nicolaides (2004) shows that even if the post-integration
outcome is superior to the pre-integration situation, partner countries still have incentives to deviate
from the agreed rules.17 This is because of two reasons. First, the agreed rules are not optimum for
each country even if they make each country better off. Second, each country has the possibility to
deviate because the rules are not precise enough. The imprecision was necessary during the
negotiations in order to make the outcome acceptable to all parties. This means that the ambiguity that
makes the conclusion of negotiations possible, creates a compliance problem later on. The solution to
this compliance problem is to establish independent regulatory authorities with a narrow mandate.
When markets are not competitive, governments should regulate for the purpose of simulating
competition. If effective regulation means optimum simulation of competition, it follows that wellfunctioning regulatory governance is the institutional counter-part of well-functioning markets.
Independent regulators should provide the institutional stability that eventually should stimulate
investment and intensify competition.
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Once independent regulators are created, the role of the government is to lay down the overall
policy objectives and empower the regulators to adopt instruments to achieve those objectives. Within
the EU, the overall policy objectives in liberalised sectors are determined to a large extent by the EU;
but not completely. The next section elaborates on this incompleteness.
So the answer to the question posed at the beginning of this section is that as long as significant
imperfections remain in the market, the government may have to create a regulatory framework that
comprises both substantive rules and institutions. The focus on sector-specific rules changes with the
intensity of competition and structural evolution of the market.
There is also a declining need for the government to define precise substantive rules as the
institutional side and especially the regulators become more experienced and more credible. So in the
presence of a well-designed regulatory framework, the government need only lay down the overall
policy aims.
But now we have arrived at two conundrums. The first is that liberalisation which is intended to
inject competition requires independent authorities to bring about institutional and policy stability that
stimulates investment. But if regulators are independent, how can the government ensure that they
carry out their tasks correctly?
The second is that the existence of regulators takes away the need for the government to define
extensive ex ante rules and the existence of the EU takes away the need for the government to define
overall policy objectives. But do these mean that there is nothing for the government to do after it
establishes the regulatory framework? Is the task of the government one-off or continuous? The next
section provides some answers to these questions by identifying some of the gaps in EU policy
frameworks.
Gaps in EU policy frameworks
Although EU directives such as those on telecommunications, electricity and postal services are
very detailed, they still leave considerable leeway to member states to decide how to implement them.
After all, this is the meaning of directives. To demonstrate the extent of the discretion of the member
states I will confine myself to institutional issues in the field of telecommunications.18 Consider below
the governance relationships defined in the main telecommunications Directive.
The main governance provisions of Directive 2002/21 are as follows:
Art. 3(2): “NRAs must be legally distinct from and functionally independent of all organisations
providing electronic communications networks, equipment or services.”
Art. 3(3): “NRAs exercise their powers impartially and transparently.”
Art. 3(4): “Member States shall ensure consultation and cooperation between NRAs and NCAs and
other national authorities.”
Art. 3(5): “NRAs and NCAs shall provide each other with the necessary information.”
Art. 4(1): “Effective mechanisms must exist at national level under which any user or undertaking who
is affected by a decision of an NRA has the right of appeal to an independent appeal
body ... Pending the outcome of any such appeal, the decision of the NRA shall stand,
unless the appeal body decides otherwise.”

18

For a review of the EU system of regulatory authorities in all policy fields see the relevant section in European
Commission, Green Paper on Services of General Interest, May 2003.

162

Art. 5(2): “NRAs shall provide the Commission with the necessary information ... the Commission
shall make that information available to another NRA in another Member State ...
NRAs make information available to another NRA after a substantiated request.”
Art. 7(3): “Where an NRA intends to take a measure that affects trade or relates to market definition or
market analysis, it shall make its draft measure accessible to the Commission and the
other NRAs, together with its reasoning ... NRAs and the Commission may make
comments.”
Art. 7(4): “Where the Commission considers that the draft measure would create a barrier or has
serious doubts as to its compatibility, the draft measure shall not be adopted for two
months ..., on the basis of detailed and objective analysis, the Commission may take a
decision requiring the NRA to withdraw the draft measure.”
Art. 7(5): “NRAs shall take the utmost account of comments from other NRAs and the Commission
and, except in cases under Art. 7(4), may adopt the resulting draft measures and shall
communicate them to the Commission.”
Art. 8: “NRAs shall promote competition ... the development of the internal market and ... the
interests of citizens.”
Art. 15(3): “NRAs, taking the utmost account of the Commission recommendation and guidelines,
define relevant markets appropriate to national circumstances, in accordance with the
principles of competition law. NRAs shall follow procedures in Arts. 6 & 7 before
defining markets that differ from those defined in the recommendation.”
Art. 16(1,2,4): “NRAs shall carry out an analysis of the relevant markets ... in collaboration with
NCAs ... to determine whether a relevant market is effectively competitive.”
Art. 19(1): “The Commission may issue recommendations on harmonised application of the
directives ... Where an NRA chooses not to follow a recommendation, it shall inform
the Commission giving its reasoning.”
Art. 21(2): “NRAs shall coordinate their efforts in order to bring about resolution of disputes.”
The independence required by the Directive is different than the independence defined in the
regulatory literature. The Directive in essence seeks to prevent conflicts of interest. The functional
independence defined in the literature means protection from political interference.
In the literature the role of independence is often examined in conjunction with accountability
mechanisms. In this context, I define accountability to mean the obligation of a public authority to
explain and justify its decisions. The Directive mentions appeals and judicial review, exchange of
information with the Commission and other NRAs. Although these provisions impose a degree of
accountability, there is neither direct mention of it, nor do these provisions cover all aspects of NRA
tasks. For example, the Commission itself has found that judicial review is mostly confined to
procedural issues, whereas most of the literature refers to substantive accountability which is
accountability concerning the contents and effects of regulatory decisions.
The literature defines several different aspects of accountability.19 The typical features of an
accountable regulator concern obligations to consult widely, reach decisions in an open and
transparent manner, respond to feedback and explain and publish decisions. Afterwards, judicial
review is also thought to be indispensable. Some authors, in addition, favour reviews by specialised
panels of experts and periodic peer reviews and performance assessments. None of these is required by
the telecoms Directive. In fact, as far as I know, with two exceptions, EU regulations and directives do
not oblige member states to evaluate the performance of their national authorities or agencies. The
19
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only two exceptions I am aware of are the accreditation of national agencies managing EU agricultural
funds and national authorities certifying the conformity of products with technical and safety
standards.
To conclude so far, it is largely up to member states to monitor and evaluate the performance of
their regulators. If, as was concluded in the previous section, effective regulatory systems are founded
on independent, autonomous or empowered regulators, then the most important task of the
government is to ensure that regulators are accountable so that they perform as they are expected.
Monitoring and measuring regulatory performance in the EU
The literature on the principal-agent theory has come up with many suggestions on how agents
may be forced to perform according to the preferences of the principal. The solutions proposed usually
fall into two categories: ex ante monitoring and ex post reviews. Most measures intended to improve
the performance of regulators impose procedural obligations such as consultation, adequate
justification and publication of decisions. Some measures also require the regulators to carry out ex
ante and ex post impact assessments of the regulations in question. Ex post performance reviews may
look into the internal administrative arrangements of the regulator, or the quality of its decisions or the
actual effects that those decisions may have had on services, market structure, competitors and
consumers.
These ex ante and ex post instruments are not panaceas. The root of the problem in principalagent relationships is that important aspects of the behaviour of the agent may be neither observable,
nor measurable. For example, in terms of ex ante monitoring it is very difficult to know whether
someone is trying hard enough to come up with innovative ideas to solve regulatory problems. In
terms of ex post assessment, it is impossible to know what would have happened if a different measure
were adopted.
Since EU directives do not require that NRAs perform efficiently, a natural role for the
government is to carry out period reviews of the efficiency of the internal administrative and other
procedures of the regulator.
In addition, the government should look into what happens after the regulator decides. This
means two things: the effect of the regulations in general [their economic impact] and the outcome of
the decisions in particular [the effectiveness of enforcement]. The former requires an ex post impact
assessment of the effects of regulation on the economy and consumers. The latter concerns how
quickly individual decisions translate into action and what their specific effect may be.
With respect to enforcement, the telecoms Directive 2002/21 states that the decisions of the
regulators are subject to appeal. This Directive and, as far as I know, directives in other sectors do not
specify how the appeals process should be organised. In some member states, such as Denmark and
the Netherlands, there are specialised tribunals or specific courts that rule on appeals concerning
regulatory decisions. In other member states, the relevant appeals bodies are administrative courts or
higher courts. In the UK it is the competition authority which is responsible to hear appeals.
The Commission is currently concerned that incumbents may clog up the system by
systematically appealing every decision of the regulator. There are two issues here. The subject-matter
of the appeals and whether appeals have suspensive effects The first issue relates to the ability of the
appeals court to examine both procedural and substantive aspects of regulatory decisions. The
government should ensure that the tribunal that hears appeal cases is indeed equipped in terms of the
requisite expertise for that purpose. Moreover, national judges should not render judgements which are
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divorced from Community law. At minimum, they should be trained in EC law and be provided with
up to date information on relevant case law and regulatory practices in other member states. Naturally,
national judges can always ask the ECJ for preliminary rulings.
With respect to the second issue, appeals should not result in suspension of regulatory decisions.
Otherwise, the incumbents will abuse the opportunity to appeal.
How about the quality of the decisions of the regulators? Oversight of national regulatory
decisions is the task of the Commission. The question that arises is whether the Commission’s
monitoring covers all aspects of the decisions of the regulators? The answer is that it does not.
More precisely, the Commission has three primary tasks. First, as guardian of the Treaties, it
initiates proceedings against the member state concerned whenever EU rules are not applied or
misapplied. This can be the case when the member state fails to transpose them properly or when the
regulator fails to enforce them properly. In either case the Commission can initiate proceedings only
when there is a legal infraction. It cannot take legal action to force, for example, a national regulator to
set prices at EUR 0.5/minute instead of EUR 0.6/minute even if it believes that the first price is more
efficient.
The second primary task of the Commission is to review those decisions of the regulators that
according to the directives have to be notified to itself and other NRAs. Not all regulatory decisions
are formally notifiable.
The third task of the Commission is to manage the networks of European regulators. In the case
of telecoms, the Commission has established the European Regulators Group (ERG). Although the
ERG has no formal decision-making power, in principle it can discuss any regulatory issue. The lack
of power allows it to have a very wide agenda. Indeed, a cursory examination of the items that have
been placed on the agenda of ERG for 2004 reveals that a very broad range of issues are due to be
discussed.20
The ERG has been established not only to advise the Commission but also to provide a forum for
members to exchange views on issues of common interest and learn from each other through peer
reviews. Although its work programme is comprehensive and involves much comparative analysis, it
remains to be seen whether there is indeed tangible convergence towards best practices.21
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I have written elsewhere that if “competition” among different national approaches and methods
will lead to convergence towards best practices, the dominant role of the Commission should be
weakened.22 The Commission should be under obligation to promote regulatory rules and methods for
which there is a strong support among NRAs.
In addition, if NRAs are to adopt such rules and methods, they should be obliged to adopt best
practices or duly justify deviation from such practices. Even though regulators within the ERG are free
to express opinions, they are not bound to explain their own regulatory practices or change them for as
long as they are legally correct. For best practices to spread, there should not only be systematic
identification of such practices but also systematic assessment of the practices and performance of
NRAs. So far this has not happened.
That is regrettable, because the EU offers a golden opportunity. It is the only jurisdiction in the
world where distinct authorities have to apply similar rules. It is as if it has set up a laboratory on a
huge scale that will allow different approaches to be tested. It should now go a step further and initiate
the process of gathering of data and comparing the effectiveness of the various national approaches.
This should be the new role of the state after markets are liberalised. It should oversee the regulators,
introduce a sort of “competition” among them and adjust the national regulatory framework in light of
the findings on regulatory best practices. In the next section I show formally, why this process needs
to be systematised and why there can be no presumption that just because national authorities have
similar tasks, somehow there will be convergence of regulatory practices.
A simple model of regulatory convergence and divergence
In the previous section I argued that if the networks of European regulators are to bring about
improvement in the performance of regulatory authorities, peer reviews should be managed more
closely. Simply because regulators talk to each other, it does not necessarily follow that there will be a
natural tendency to identify best practices and adopt them. In this section I want to show that, first,
there can be both convergent and divergent tendencies and, second, explain why identifying a
“European” solution or practice is not necessarily good for the Community. So the interaction between
regulators needs to be managed.
In other papers I have examined in more detail the reasons why countries agree to harmonise their
regulations and what the likely outcomes may be from this kind of harmonisation.23 As indicated
above, the purpose of this section is to explore two related themes: under which conditions there is
regulatory convergence or divergence of regulatory practice and whether there can be excessive
harmonisation.
I begin by assuming that when countries determine their regulations independently or in isolation
they set their rules with respect only to their own specific economic and social conditions. This
immediately raises the question why countries would voluntarily agree to harmonise their regulations.
Harmonisation means that they have to shift away from their national optima. The answer is that
integration of regulatory frameworks allows companies from all partner countries to operate under a
single set of regulations. This saves them from the extra costs inflicted on them by regulatory
duplication and fragmentation. They do not have to obtain authorisation more than once and they can
reap whatever economies of scale are possible. Table 2 summarises the main theoretical arguments in
favour and against regulatory centralisation and decentralisation.
22

See Nicolaides et al (2003) and Nicolaides (2004) op. cit.

23

See Nicolaides et al (2003) and Nicolaides (2004) op. cit.
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Therefore, regulatory integration, like most other forms of integration, has both positive and
negative effects. The positive effect here is encapsulated in the benefits from the “commonality” of the
rules. The negative effect is the cost from deviating from the national optimum.
For the purposes of this paper, we can model these effects by measuring their impact on national
welfare in terms of deviations from the pre-integration national positions. Assume for simplicity that
there are only two partner countries, H and F, and that regulation can be expressed in cardinal values.
Before integration the prevailing regulatory value is Rh in H and Rf in F, respectively. The gains from
regulatory integration are measured by functions H(Rh – Rc) and F(Rf – Rc), respectively. Rc is the
value of the common post-integration rule that is to decided through negotiations between the partner
countries. These are shown in Diagram 1.
To simplify the exposition, I further assume that the benefits for each country are maximised if
the other would adopt its own regulations. That is, the best option for each country is Rh = Rc and
Rf = Rc. This is shown in Diagram 1 where each country achieves maximum gains by having its own
rule become the common rule. Naturally, this cannot hold for both of them at the same time, unless
they happen to be identical. This is why they have to negotiate to determine the value of Rc. In my
other papers I mentioned above, I explore in more depth the problems caused by this kind of
bargaining. I conclude that one of the reasons for which regulatory authorities are needed is because
negotiations leave too much ambiguity in the agreed rules.
In this paper I do not examine how countries bargain. Rather my intention is to look at possible
outcomes, irrespective of how they are determined. However, I assume that whatever value of Rc is
chosen, it must be such that it makes both countries better off in relation to the pre-integration level of
regulation. That is why Diagrams 1 and 2 show also the sum of H and F for those portions that are
non-zero.
Under these conditions, the best outcome for the EU as a whole is rather easy to identify, at least
in principle. Expressed mathematically, the objective of the EU as a whole is to find a value of Rc that
maximises joint benefits. That is, the EU maximises
max E(Rc) = H(Rh – Rc) + F(Rf – Rc)
The first-order condition for maximisation requires that the Rc is set at such value so that
(dE/dRc) = 0 which implies that (dH/dRc) = - (dF/Rc)
The derived value of Rc, Rc*, is the optimum value or level of regulation for the EU as a whole.
To ensure that Rc* is the global optimum, we also need to have
(dE/dRc) > 0 for Rc < Rc* and (dE/dRc) < 0 for Rc > Rc*
Naturally, each country will be willing to agree on harmonisation of its regulations only if
Rc* > Rf and Rc* > Rh
where, Rf and Rh are the pre-accession equilibrium points for each country.
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Unstable outcome
It is important to note two special features of this negotiated outcome. Even if the post-integration
level of regulation improves on the pre-integration level of regulation and each country becomes better
off as a consequence, the post-integration state of affairs is not stable. The reason is that even though
(dE/dRc) = 0, (dH/dRc) ≠ 0 and (dF/Rc) ≠ 0
Each country has an incentive to deviate from the agreed level of regulation. Under these
conditions, EU rules have to be narrowly defined so as to prevent member states from deviating from
the EU optimum of Rc* through creative interpretation of the rules. It also makes sense to confer
sufficient powers to the Commission to control national regulatory authorities. Here there should be
convergence of national practices. This situation is depicted in Diagram 1. We may call this the
convergent or homogeneous case. The dotted lines indicate the boundaries of the common rule.
Sub-optimum outcome
It is possible, however, to have cost configurations that lead to different outcomes. For example,
if the change in the derivative of E(Rc) is as follows
(dE/dRc) < 0 for Rc < Rc* and (dE/dRc) > 0 for Rc > Rc*
The derived value of Rc* is minimum instead of maximum. Under these conditions a corner
solution is superior. In other words, the agreed rule should be wide and flexible enough to allow
member states to deviate from the average or middle value and opt for the best national practice. It
may even be collectively advantageous for national practices to differ without causing too much harm
due to differences in the national implementing rules of the common rule Rc. Under these conditions
divergence rather than convergence should be promoted. This situation is depicted in Diagram 2. We
may call this the divergent or heterogeneous case.
Mathematically, it is easy to describe the conditions that lead to this divergent outcome. Take, for
example, country H. Its regulatory function is described by first and second-order derivatives which
are:
(dH/dRc) < 0 in both diagrams, and
(d2H/dRc2) < 0 in Diagram 1 but (d2H/dRc2) > 0 in Diagram 2.
In plain words these conditions mean that for sufficiently small deviations from the preintegration level of regulation, the benefits from common rules outweigh shifts from the national
optimum in the convergent case (Diagram 1) while the cost of shifting away from the national
optimum overwhelms any benefits from common rules in the divergent case (Diagram 2).
Policy implications
If the results derived above are any representative of real world processes, there are at least three
significant policy implications. First, it cannot be presumed that narrow and inflexible EU rules that do
not allow much discretion to national authorities are always good for the EU as a whole. Convergence
of national practices is good only when the benefits from commonality are strong enough so as to
compensate for shifts away from national preferences.
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Second, the process for identifying best practices differs in each case. In the convergent case, the
emphasis should be in selecting practices which can be replicated across member states. In the
divergent case, the emphasis should be in finding out practices that can address the particular problems
and that can be adapted to suit the conditions of each member state.
Third, if, and this is a big if, the European regulator networks under the management of the
Commission have a natural tendency towards convergence, it cannot be presumed that
“Europeanisation” of this kind is always good for the member states. This means that member states
need to maintain some supervisory responsibility over the conduct of their regulators. They cannot
rely on the Commission’s oversight.
Conclusions
This paper has asked a number of questions on the role of the state in liberalised markets. The
first question is on the role of the state after markets are liberalised. The paper, on the basis of received
theory, explains that the opening up of markets does not remedy all market imperfections and
therefore does not eliminate all reasons for government intervention. This is even more so for as long
as the operators of essential networks such as those for telecoms are dominant firms.
The second question that has been raised in this paper is whether the establishment of
independent regulators and the setting of overall policy objectives by the EU remove the need for
governments to regulate. The answer is that there are still tasks for national governments. Effective
regulation requires sufficiently independent and accountable regulatory institutions. The government
acts as a principal who regularly monitors and evaluates the performance of regulators. With respect to
setting of policy objectives at EU level, EU rules are not detailed enough, nor do they cover important
facets of regulatory governance such as the efficiency of the appeals process. So again, governments
have an important role in overseeing the functioning of the national regulatory systems.
Lastly, the paper has suggested that this oversight can be made more systematic by exploiting the
opportunity offered by the EU processes for comparative performance assessment, peer reviews and
identification of best practices. In some cases, convergence of national practices is desirable, but in
other cases variability across member states may be a more efficient solution. Since, member state
governments are not members of the regulators’ networks, it may be necessary to introduce new EU
rules on peer reviews. At any rate, the member states themselves should maintain sufficient
surveillance over the performance of their regulators and should periodically examine whether the
practices adopted by those regulators address the problems in their economies. They should not rely on
the Commission to blow the whistle on under-performing regulators.
In conclusion, after the introduction of competition in markets, it may be expedient to introduce
competition in regulatory systems as well.
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Table 1: Shifting Regulatory Concerns
Role of the state
Functioning of markets
From state ownership

To regulatory governance;
powers of NRA
Currently: relations between
NRAs/NCAs; functioning of
judicial system & appeals
process

From
entry:
statutory
monopoly,
licensing,
certification, etc.
To conduct: price caps, rates
of return, inter-connection,
liquidity, etc.
Currently:
mixture
of
service
&
network
competition; technological
convergence

Social policy objectives
From definition of universal
service
To funding
service

of

universal

Currently: state aid to firms
with
public
service
obligations;
public-private
partnerships

Table 2: Regulatory Centralisation v De-centralisation
Reasons for centralisation of regulation
Internalisation of externalities:
Single regulator takes into account all effects of the rules
Economies of scale & avoidance of regulatory duplication:
Uniform regulation avoids market segmentation and multiple compliance costs
Prevention of race to the bottom:
Avoidance of competition among regulators
Expertise:
Single regulator gains by dealing with higher number and variety of cases
Avoidance of capture:
Single regulator not likely to be as vulnerable to lobbying pressure as smaller, regionallybased regulators

Reasons for de-centralisation of regulation
Diversity of preferences:
Locally-set rules reflect more closely local preferences
Opportunities for experimentation:
Comparison of diverse local regulations reveals their strengths and weaknesses
Source: R. Hahn, A. Layne-Farrar and P. Passell, Federalism and Regulation, Regulation (2003-2004), Winter,
pp. 46-50.
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Diagram 1: Convergent Regulation
EU max
H

F

Rh

Rc*

Rf

Diagram 2: Divergent Regulation

H

F

EU min

Rh

Rc*
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Maintaining Efficient and Effective Relations Between Regulatory Authorities

Michal C. Moore,PhD, Senior Fellow, University of Calgary

“And one should bear in mind that there is nothing more difficult to execute, nor more
dubious of success, nor more dangerous to administer than to introduce a new order to things;
for he who introduces it has all those who profit from the old order as his enemies; and he has
only lukewarm allies in all those who might profit from the new. “
The Prince, Niccolo Machiavelli, 1513
Introduction
The aims of this paper
The efficient operation of public utilities demands oversight and consistent, fair application of
rules that enable markets to function. This is true for industries ranging from power systems to
telecom and transportation, and although the actual structure of their hearings, tariffs and rules will
differ, the relationship maintained with other regulatory institutions and legislative bodies brings the
potential for overlap, duplication and/or conflict. Anticipating and resolving these interactive issues
creates challenges that are simultaneously legal, economic, technical and mechanical, not to mention
occasionally personal in nature.
By definition, management and oversight of utility operations involves all levels of government,
although not always in the same forum or even in the same time frame. Since each level of
government typically has different authorizing statutes or legislative charter, it is valuable to examine
the interaction of different oversight systems in the context of current markets in order to offer
opinions about the most effective choices in system design. It is important to note, however, that there
is no perfect design formula. Each design must function within the context of the geographic and
geopolitical system that it emanates from, and arguably must periodically reassess working
relationships which must adjust to reflect dynamic market changes as well.
This paper is organized to explore these issues by using examples from two United States
markets: California and the Pennsylvania, Maryland, New Jersey (PJM) Independent System Operator.
In each case the regions involved necessitate interaction between regulators ranging from Federal to
local government and also illustrate two different approaches to governance and authority. In this
context, I review briefly a recent power outage which involved failures in regulatory as well as
mechanical system operation in the Midwest Independent System Operator (MISO) area and use the
observations to make recommendations on the roles and responsibilities of officials in the case of
overlapping areas of authority. The paper is designed to be illustrative, rather than exhaustive and
comprehensive, using the examples cited below to discuss the overlap and potential conflict in the role
of regulatory agencies with similar or complementary missions.
Organization of the paper
Section two discusses generally the role and purpose of regulation and the responsibilities of
regulators including the sources of authority for regulators at various levels of government. Section
three reviews the characteristics of the FERC and the two case study areas of California and PJM, as
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well as the other levels of regulation that prevail in the affiliated states. Section four reviews the role
of FERC and MISO in the recent power outage in the Midwest. Section five offers observations and
conclusions regarding regulatory interaction and overlap.
The role and purpose of regulation
Purpose of utility regulation
The regulation of public utilities is provided in order to avoid market power or market
manipulation that would prevent fair and equitable operation of market systems. In the Word Net
definition regulation is:
1.
[n] the act of controlling or directing according to rule;
2. [n] the act of bringing to uniformity; making regular
3. [n] a principle or condition that customarily governs behaviour;
4. [n] an authoritative rule
The primary objective in the regulation of utilities, is to reduce or manage the risk associated with
market failure or to achieve stated social objectives, such as providing common, affordable electric or
energy access to the public. Market failure occurs where markets do not produce economically
efficient outcomes. For example, it arises where a monopoly abuses its market power, where
consumers have insufficient information to make rational choices, where goods are ‘public goods’ or
where there are uncontrolled external costs or benefits arising from market transactions.
As pointed out in the Office of Regulatory Review’s 1997 report, A Guide to Regulation24, the
potential for market failure is high in the utility sector. Utility services characteristically have
economies of scale and large entry and exit costs and, as a result, many utility services are natural
monopolies.
The lack of competition in monopoly markets, however, can lead to symptoms such as suppliers
providing poor services, charging high prices, using obsolete technology and not maintaining existing
infrastructure or operating systems. Suppliers in monopoly situations also miss out on the feedback
that dissatisfied customers provide in a competitive marketplace, which would help to focus their
services and improve their performance. In these circumstances regulation can benefit the community
by reproducing benefits that are provided elsewhere by competition and choice, provided that the
regulators fairly weigh the real costs of production in the consumer rate structure and that the cost of
regulation does not outweigh its benefits.25 It should be noted though, that not all disruptions involve
market failure and the existing relationships between the Federal and State regulators hold the
potential to create inefficiencies which could properly be characterized as regulatory failure.
In order to function efficiently, utilities need clarity of regulation and well-defined regulatory
objectives. Utilities also want regulators with efficient processes and procedures, industry
consultation and to have input into the processes used by a regulator. When decisions to regulate are
made, consideration needs to be given to the costs of compliance. Investors need a consistent price
24

Office of Water Regulation for the Utility Regulators Forum, Australian Competition and Consumer
Commission, Perth, July 1999

25

Traditionally, infrastructure utilities are granted exclusive franchises on the assumption that they are natural
monopolies, able to achieve the most economically efficient result by exploiting economies of scope
and scale in production and delivery. They provide a uniform product, aiming at a quality of service at
a level of prices set by the regulator.
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signal or evidence that rule structures will be provided consistently in the future. Consumers need
assurances that they can count on utility characteristics (e.g. price, uniformity of service, quality etc.)
over time. Regulators need the consistent authority to maintain oversight, information gathering and
tariff assignment without intervention by other government agencies.
In the interest of lowering costs, legislators often promote "reforms" to the system. These
reforms often cite benefits that will accrue from deregulating industries, with corresponding cost
reductions. In most cases, such as in California, they involve "re-regulation" – with new, more
complicated and alleged independent regulatory arrangements replacing systems where state entities
performed both regulatory and service provision functions.
Many reformed systems have established an independent regulator with responsibility for price
control over monopoly segments of the electricity industry e.g. transmission and distribution. Price
setting is at the center of such regulation. This requires examining the scope for cost reductions,
assessing future investment plans, and determining a fair rate of return on regulated company assets.
Such a process usually involves benchmarking costs and setting regulated tariffs in such a way as to
create appropriate incentives that allow or encourage the market to behave efficiently.
Regulatory qualifications
The arena of regulatory affairs is normally concerned with three principal issue areas including
the legal interpretation of agreements and authority, the operation of markets and the physical
operation of energy and data or telephony systems. For this reason the typical background of
regulators, depending on the industry being regulated, tends to favour the professions of law,
economics and engineering. In practice, the majority of regulators in the areas cited in this paper, are
lawyers. There are exceptions, such as the California Energy Commission, where a range of
Commissioner background is mandated, but they are not common.
Most commissions or regulatory bodies tend to draw on individuals with experience in the fields
being regulated. This creates a possible conflict of interest, especially where individuals may come
from and return to a regulated industry with the potential for compromised voting behaviour or undue
future influence on other regulators. In order to deal with this issue, a variety of checks and balances
on behaviour are normally employed such as anti-revolving-door policies or strict ex-parte
communication rules.
Since most regulators are appointed by Executive Power (such as the Governor of a State) as
opposed to an industry group and typically are confirmed in their position or term by a legislative
body. In contrast, members of oversight boards, who answer to the regulators, may be recommended
by and subsequently appointed by stakeholder or regulated groups.
Authority to Regulate
Regulatory authority is typically derived from a State or Federal grant, or in the case of
California, from a combination of Constitutional as well as legislative authority. Legislation so
enacted typically dictates the role, authority and review and oversight of authority by the legislature or
judicial branch. For instance, the Congressional authority which created the FERC, specified terms of
office, the background in terms of political affiliation and nominating and confirmation process. The
authority does not specify professional background for individual regulators. Budgets are subject to
congressional authorization and approval.
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In States, the Governor of the State typically is the nominating source for regulators with
confirmation by a branch of the legislature. Terms of office are specified in law, but qualifications are
not. In the case of the California Public Utilities Commission, its authority and charter are specified in
the State Constitution following a voter initiative in the early 1900's. It's sister agency, the California
Energy Commission, was authorized by legislative statute in 1976 and included not only a specific
charter for activities but also specified judicial review limits26. Budgets are set by the Governor's
Office and enacted by the legislature. Within the PJM, the Public Utilities Commissions operate
within a legislative mandate, with Commission authority established by the legislature(s) which also
establish and approve budgets.
The authority for the CAISO is derived from the California Legislature with an approval from
FERC for the tariff charged to cover operating expenses. A similar arrangement governs authority and
operations for PJM and MISO. Appointments to serve each governing board are established in the
initial legislation.
Characteristics of Selected Regulatory Agencies

FERC
The Role of FERC
The Federal Energy Regulatory Commission, or FERC, is an independent agency that
regulates the interstate transmission of natural gas, oil, and electricity. FERC also regulates
natural gas and hydropower projects. Regulation of these commodities is performed within
the wholesale as opposed to the retail market.
The Commission has five regulators. Two are nominated as Democrats and two as
Republicans by the President and confirmed by the Senate to staggered 5 year terms. The
Chairman is nominated by the President and must be from the party affiliated with the
President, effectively assuring a majority for the party in power at the time.
As part of that responsibility, FERC:
•
•
•
•
•
•
•

Regulates the transmission and sale of natural gas for resale in interstate commerce;
Regulates the transmission of oil by pipeline in interstate commerce;
Regulates the transmission and wholesale sales of electricity in interstate commerce;
Licenses and inspects private, municipal, and state hydroelectric projects;
Approves the siting of and abandonment of interstate natural gas facilities, including
pipelines, storage and liquefied natural gas;
Oversees environmental matters related to natural gas and hydroelectricity projects
and major electricity policy initiatives; and
Administers accounting and financial reporting regulations and conduct of regulated
companies.

The FERC Does Not:
26

Decisions regarding power plant siting cases are only subject to direct review by the State Supreme Court,
which may exercise discretion in whether or not to take a case. No Commission decision has been
reviewed and overturned by the Court.
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•
•
•
•
•
•
•

Regulate retail electricity and natural gas sales to consumers;
Approve the physical construction of electric generation, transmission, or distribution
facilities;
Regulate nuclear power plants (which are regulated by the Nuclear Regulatory
Commission);
Provide oversight for the construction of oil pipelines;
Oversee mergers and acquisitions as related to oil companies;
Have responsibility for pipeline safety or for pipeline transportation on or across the
Outer Continental Shelf, and the;
Regulate local distribution pipelines of natural gas;

Public Utility Commissions, Public Service Corporations, State Energy Offices
Public Utility Commissions typically deal with retail provision of energy, telecom or
transportation services and regulate distribution and transmission of energy supplies below bulk or
wholesale levels. Regulators on these commissions routinely deal with issues that include:
•
•
•
•
•
•
•
•

Electricity
Renewable energy supplies and markets
Customer choice
Meter design and data collection
Natural gas transmission and storage
Telecom rates and tariffs
Water supplies and rates
Transmission safety including gas, motor carriers and rail systems

Many states including California and the member states within PJM also have State Energy
Offices, typically located within the Governor's Office whose function is to provide consumer based
services and oversee individual state initiatives.
RTOs and NERC Regions
The North American Electric Reliability Council (NERC) is a non-governmental entity
established in 1968 whose mission is to ensure that the bulk electric system in North America is
reliable, adequate and secure. Membership in the Midwest ISO is voluntary and open to owners of
electric transmission facilities as well as other participants in the electric energy market.
Since its inception, NERC has operated as a voluntary organization, relying on reciprocity, peer
pressure and the mutual self-interest of all those involved to ensure compliance with reliability
requirements. Regional Transmission Organizations, including for-profit TransCos and non-profit
ISOs, must meet a number of criteria in their design, implementation, and management, both to
satisfy the requirements of FERC Order 2000 and to meet the business needs of their owners,
members, and customers. To meet these requirements, RTO managers must obtain detailed and
specific information about the interaction of loads and generation with grid rules and operations.
Companies considering participation in an RTO need similar information, to determine how the RTO
rules and practices will effect the operations and profitability of their own business.
An independent board governs NERC. To fulfil its mission, NERC: ٛ
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• Sets standards for the reliable operation and planning of the bulk electric system. ٛ
• Monitors and assesses compliance with standards for bulk electric system reliability. ٛ
• Provides education and training resources to promote bulk electric system reliability. ٛ
• Assesses, analyzes and reports on bulk electric system adequacy and performance. ٛ
• Coordinates with regional reliability councils and other organizations. ٛ
• Coordinates the provision of applications (tools), data and services necessary to support
the reliable operation and planning of the bulk electric system. ٛ
• Certifies reliability service organizations and personnel. ٛ
• Coordinates critical infrastructure protection of the bulk electric system. ٛ
• Enables the reliable operation of the interconnected bulk electric system by facilitating
information exchange and coordination among reliability service organizations.
Recent changes in the electricity industry have altered many of the traditional mechanisms,
incentives and responsibilities of the entities involved in ensuring reliability, to the point that the
voluntary system of compliance with reliability standards is generally recognized as not adequate to
current needs.
California regulatory restructuring and the energy crisis
The structure of the current California regulatory system grew out of an effort begun in mid 1976
by the Legislature to address the need for new power plants and a siting process that would assure
adequate supplies of electricity for the future. Over time, pressure grew to restructure the entire
electricity industry in the State to induce more competition which would in theory increase reliability,
create diversity in the system and reduce consumer prices in the process. The effort failed in a widely
discussed and noted series of price increases and system blackouts in the summer of 2000.
A GAO report27 analyzed the crisis in California's electricity market in 2001 and concluded that
wholesale electricity suppliers had market power and were able to raise electricity rates. The way that
the California market was restructured led to this situation and also made it difficult to make
corrections.
In fact, a number of factors have been identified as potential contributors to the market’s collapse.
These factors included a supply/demand imbalance combined with a retail price freeze that prevented
supply and demand from equilibrating, exogenous increases in the prices of some key inputs, poor
design of the electricity market, the exercise of market power by generation owners, and inept
regulation.
A related force included another regulatory agency which shared no oversight responsibilities in
the electric energy sector, but influenced it greatly. This was the South Coast Air Quality Management
District (SCAQMD) which issued and priced pollution permits in the south part of the state where
demand was highest. The air district in southern California uses a “cap-and-trade” system to control
emissions of NOx from stationary sources. Under this system power plants are required to have
permits to cover their emissions. These permits, which are tradable, are issued to stationary sources in
quantities that decline as emissions are ratcheted down over time. The cost of permits, however,
especially when shortages are coincident, can greatly influence the retail cost of electricity. During
the "crisis" the price of these permits rose as much as ten times the base at the start of restructuring.

27

GAO-02-828. U.S. General Accounting Office (GAO), Washington, D.C., June 2002
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The market rules and the market structure represented a compromise between advocates for a
centralized pool and advocates for a system of bilateral trading. A PX, although separate from the ISO,
would have most of the market volume because the utility distribution companies were required to buy
and sell in the PX. The market design included a role for the CAISO, which was to operate a market
for ancillary services and a balancing market.
The greatest weakness in the design of the market was probably the absence of any mechanism
for demand to respond to the wholesale price. The utilities were not prohibited from making forward
purchases but recovery was not guaranteed by the CPUC.
As I pointed out in an earlier article28, responsibility for the regulation of the electricity industry
in California was fragmented among several different agencies with unclear divisions of responsibility
among them. It was clear however that wholesale prices lay within the jurisdiction of the FERC.
Blumstein29 et.al, suggest out that regulatory disconnects then exacerbated the California
collapse, "On November 1, 2000 the FERC issued a proposed order in which it found that prices in
California had become “unjust and unreasonable” and that FERC intervention was therefore justified
under the Federal Power Act. .... In the end the IOU's, were caught between continuing high
wholesale prices and the frozen retail rate, and predictably defaulted on payments due to the PX in
early January. These defaults in turn caused the PX to default on payments to the CAISO for ancillary
services, with the result that the CAISO also became insolvent. With the PX unable to operate within
the rules set by the FERC order and with IOU's and the CAISO all insolvent, the market simply
collapsed. Since the principal buyers of electricity were no longer creditworthy, the state of necessity
became the buyer. Emergency legislation authorized the California Department of Water Resources
(CDWR) to begin procurement of electricity on behalf of the state’s consumers."
Since the collapse, California regulatory oversight agencies have expanded, and recently,
contracted, in an attempt to design a new regulatory structure that would eliminate conflicts and
increase efficiency in dealing with ongoing operations. A review of the principal regulatory
institutions follows.
California Regulatory Agencies
Graphic of Regulatory Agency Relationships

CPUC30
The primary energy rate setting body in California is the constitutionally authorized Public
Utilities Commission. The Commission is governed by 5 commissioners appointed by the Governor
and confirmed by the State Senate to staggered 6 year terms. The Commission sets electric rates,
establishes rules to promote efficient provision and storage of energy resources and in cooperation
with the office of ratepayer advocate, the protection of consumer rights.
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M. Moore, The Issue of Governance and the Role of the Regulator: Lessons from the California Deregulation
Experiment, Journal of Industry, Competition and Trade, Vol 2, Nos. 1/2, June 2002
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C. Blumstein, L. S. Friedman, R. J. Green, "The History of Electricity Restructuring in California" (August
2002), UCEI

30

www.cpuc.ca.gov
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Areas of oversight include retail and wholesale transmission facilities within the State, electricity
rates and tariffs, natural gas supply, storage and distribution, telecom and rail safety. The budget is set
by the State Legislature in annual budget hearings and is often coordinated with policy hearings on
regulatory activities.
CEC31
California's second regulatory institution is the California Energy Commission which serves as
the state's energy policy and planning agency. Created by the Legislature in 1974, the Commission has
five major responsibilities:
•
•
•
•
•

Forecasting future energy needs and keeping historical energy data
Licensing thermal power plants 50 megawatts or larger
Promoting energy efficiency through appliance and building standards
Developing energy technologies and supporting renewable energy
Planning for and directing state response to energy emergencies

With the signing of the Electric Industry Deregulation Law in 1998 (Assembly Bill 1890), the
Commission's role includes overseeing funding programs that support public interest energy research;
advance energy science and technology through research, development and demonstration; and
provide market support to existing, new and emerging renewable technologies. The Commission is
governed by 5 Commissioners appointed by the Governor and confirmed by the State Senate to 5 year
terms. The Commissioners are appointed with specific backgrounds which include a lawyer,
economist, physical scientist, environmental scientist and public member. The Commission budget is
recommended by the Governor and set by the Legislature. The source of budget funding is a ratepayer
surcharge.
Oversight Board
The California Electricity Oversight Board (CEOB) is a small State organization created by the
Legislature to provide a buffer between the legislative appointments to the ISO and PX boards and the
Governors Office and to provide an independent forum for discussing overlapping or cross-cutting
issues between regulatory agencies. The Board reports directly to the Office of the Governor. The
CEOB works to ensure a reliable electricity system and just and reasonable wholesale electricity prices
by providing oversight of the California Independent System Operator Corporation (CAISO),
monitoring and investigating matters in wholesale energy markets, and representing the State in legal
proceedings affecting these subjects32.
The Board is comprised of five members. The Governor appoints three of the members, who are
California residents and electricity rate-payers. The Speaker of the Assembly appoints one member of
the Assembly, and the Senate Committee on Rules appoints one member of the Senate to the Board.
The budget is set by the State Legislature.

31

www.energy.ca.gov
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www.eob.ca.gov/

179

CALISO
Cal-ISO is chartered by the state to manage the flow of electricity along the long-distance, highvoltage power lines that make up the bulk of California's transmission system. The not-for-profit
public benefit corporation assumed the responsibility in March 1998 when California opened its
energy markets to competition and mandated the investor-owned utilities turn their private
transmission power lines over to the Cal-ISO's public power grid. The new market design was
approved by FERC in July 2003 to see all potential transmission line congestion in day ahead time,
and includes authority to prevent gaming and market manipulation.
The mission of the Cal-ISO is to safeguard the reliable delivery of electricity and ensure equal
access to the state's "electron highway," which spans 124,000 mils or three-quarters of the state. The
Cal-ISO is the second largest control area in the U.S. and the fifth largest in the world. Its
computerized control center is located in Folsom, 22-miles from the capital city of Sacramento.
The ISO deals with three principal areas – congestion management, providing ancillary services,
and real-time balancing. As the principal dispatch agency for California, outside the municipal service
territories, the CAISO responsibility was to find the least-cost method of power transmission with
minimal transmission congestion. The CAISO is also responsible for ancillary services, and in
particular for maintaining reserve capacity. The Board is composed of five members appointed by the
Governor to staggered terms. The budget is set by a surcharge on operations.
PX (defunct)
The California Power Exchange (PX) was created to operate an hour-by-hour spot market, in
which generators could sell and retailers could buy power. To ensure that the market was liquid, the
investor-owned utilities were required to meet the demands of their native loads – those customers
who had not decided to buy power from an alternative service provider – in the PX. They also had to
sell power from the stations that they owned or controlled through the PX. The PX had a complicated
governance structure headed by a large stakeholder board with representatives of the electricity
industry, consumer groups, and public interest appointees. As discussed by Blumstein33, the PX was
established originally to run a commodity market for “raw” electricity, buying and selling MWh of
power. Once the PX had issued its market-clearing prices and quantities, its participants provided
initial preferred schedules, identifying the power stations that would generate in each hour, and the
places where load would be taken. As a result of changes in rule structures from the FERC and the
withdrawal of most of the non-utility generators who had already shifted their sales to the real-time
market, the prohibition on utility sales in the PX reduced the PX’s volume to near zero. With little
volume and operating procedures that violated the FERC order, the PX was forced to suspend
operations on January 31, 2001. With no revenues, the PX could not be sustained as a going concern
and declared bankruptcy in March 2001."

33
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California Power Authority34
The California Power Authority (CPA) was established by the California Legislature to issue
taxable municipal bond financing for the construction of new generation projects to meet the state's
energy needs and to maintain healthy electricity reserves. The CPA is authorized to issue up to $5
billion in revenue bond financing for renewable, peaking and base load generation projects, as well as
conservation and energy efficiency measures.
The California Consumer Power and Conservation Financing Authority (Authority) is charged
with the responsibility to ensure sufficient surplus of electricity generating facilities.
The Power Authority is composed of 5 members appointed by the Governor to staggered terms.
Governor's Office (Resources Agency)
Within the Governors Office are several cabinet positions, including that of the Resources
Agency. Within this agency, a policy position is designated for oversight on energy affairs including
the CPUC, the Energy Commission and the various oversight boards. Although not officially tasked
with policy development, this office effectively represents the Governor in terms of liaison with the
designated boards and commissions. The result is increasing unity in position across agency
boundaries on energy issues.
PJM
The Pennsylvania, New Jersey, Maryland (PJM) systems operator grew out of an older, tested
operation begun in 1927 with 3 cooperating utilities attempting to maximize utility line access and
minimize congestion. It grew to include 8 IOU's in 1981 and led to the foundation of PJM essentially
as it exists today, in 1983. They arguably represent the most coordinated and unified ISO in the
United States with the principal strength being their use of Locational Market Pricing (LMP) and the
use of an electricity capacity model.
JM Interconnection is a regional transmission organization (RTO) that plays a vital role in the
U.S. electric system.
• they ensure the reliability of the largest centrally dispatched control area in North America
by coordinating the movement of electricity in all or parts of Delaware, Illinois, Indiana,
Kentucky, Maryland, Michigan, New Jersey, Ohio, Pennsylvania, Tennessee, Virginia,
West Virginia and the District of Columbia.
• they are neutral and independent operators with the largest competitive wholesale
electricity market in the world.
• they manage an ongoing regional planning process for generation and transmission
expansion designed to assure future electric reliability.
• they insist on a collaborative stakeholder process, including as stakeholders participants
that produce, buy, sell, move and regulate electricity.
PJM’s 300 plus members transact much of their business via their web site. Online tools afford
real-time data about the electric system, allowing purchase and sale of power, arranged transmission
service and scheduled contract purchases.

34

www.cpa.ca.gov
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The PJM service territory encompasses several PUC's including Pennsylvania, Maryland and
New Jersey.
Pennsylvania
The PUC is funded by assessment of the regulated public utilities. Subject to budget approval, the
PUC may assess utilities up to three-tenths of one percent of gross intrastate revenue to cover the cost
of regulation. All assessments are paid into the General Fund of the State Treasury through the
Department of Revenue for use solely by the Commission. There are 4 Commissioners appointed by
the Governor to staggered terms. The Commission is funded by the State Legislature.
The Public Utility Commission was created by the Pennsylvania Legislative Act of March 31,
1937 (and the Public Utility Law of May 28, 1937), which abolished the Public Service Commission
In addition, the State includes the Pennsylvania State Energy Program which attempts to create
incentives for environmental improvement by directing time and resources toward expanding the use
of renewable energy and reducing our overall energy usage.
Pennsylvania's State Energy Program is funded by the U.S. Department of Energy. Each year,
Pennsylvania DEP receives a base grant and competes for money in a program called Special Projects.
Maryland
In 1910, the Maryland General Assembly established the Public Service Commission (PSC or
Commission) to regulate public utilities and certain passenger transportation companies doing
business in Maryland.
The Commission regulates gas, electric, telephone, water, and sewage disposal companies. Also
subject to the jurisdiction of the Commission are electricity suppliers, fees for pilotage services to
vessels, construction of a generating station and certain common carriers engaged in the transportation
for hire of persons. The PSC's jurisdiction extends to taxicabs operating in the City of Baltimore,
Baltimore County, Cumberland, and Hagerstown.
The categories of regulated public service companies are listed below:
•
•
•
•
•
•
•
•
•

electric utilities;
gas utilities;
combination gas and electric utilities;
telecommunications companies;
water, and water and sewerage companies;
passenger motor vehicle carriers (sedans, limousines, and buses);
railroad companies;
taxicab companies; and
other public service companies.
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The Commission is empowered35 to hear and decide matters relating to: (1) rate adjustments; (2)
applications to exercise or abandon franchises; (3) applications to modify the type or scope of service;
(4) approval of issuance of securities; (5) promulgation of new rules and regulations; and (6) quality of
utility and common carrier service.
The Commission has the authority to issue a Certificate of Public Convenience and Necessity in
connection with an electric utility's application to construct or modify a new generating station or
high-voltage transmission lines.
In addition, the State operates an Energy Office known as the Maryland Energy Administration
(MEA). The role of the MEA, is to maximize energy efficiency while promoting economic
development, reducing reliance on foreign energy supplies, and improve the environment.
MEA advises the Governor on directions, policies and changes in the various segments of the
energy market. As demand/supply competition, technological innovations, and policy changes by the
federal government cause major changes in market sensitive energy sectors (e.g., petroleum markets,
gas deregulation, and emerging competition in the electric utilities sector), State government must be
in position to respond to new opportunities, as well as adjust to any potential dangers.
MEA prepares State government to respond to the changing dynamics of the energy industry. The
strategic goals of the Maryland Energy Administration are:
▪ to focus on energy efficiency;
▪ to reduce costs;
▪ to leverage public/private partnerships in order to improve the competitive position of the
State
▪ to lower the operating expenses of State and local governments while contributing to the
improvement of air and water quality in Maryland.
New Jersey
The New Jersey Board of Public Utilities is a regulatory authority with a statutory mandate to
ensure safe, adequate, and proper utility services at reasonable rates for customers in New Jersey.
Accordingly, the NJBPU regulates critical services such as natural gas, electricity, water and
telecommunications and cable television. The Board addresses issues of consumer protection, energy
reform, deregulation of energy and telecommunications services and the restructuring of utility rates to
encourage energy conservation and competitive pricing in the industry. The Board also has
responsibility for monitoring utility service and responding to consumer complaints.
The public utilities board is governed by 4 Commissioners appointed by the Governor to
staggered terms. The budget is funded by the State Legislature.

35

The Commission has much broader authority for supervision and regulation of activities of public service
companies. In addition to setting rates, the Commission collects and maintains records and reports of
public service companies, reviews plans for service, inspects equipment, audits financial records,
handles consumer complaints, promulgates and enforces rules and regulations, defends its decisions
on appeal to State courts, and intervenes in relevant cases before federal regulatory commissions and
federal courts
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In addition, the State of New Jersey has a Division of Energy, which is responsible for traditional
regulatory responsibilities associated with the natural gas and electric industries, in addition to the
evolutionary facets of deregulation and retail competition. With the enactment of the Electric Discount
and Energy Competition Act of 1999 ("EDECA"), the Division's responsibilities have significantly
increased and changed as it focuses on deregulation to achieve electric and natural gas retail
competition in the State.
MISO
The Midwest ISO was formed in 1996 as a voluntary association of electric transmission owners
in the Midwest to meet that need. Members include investor-owned utilities, cooperatives, municipals,
public power districts, independent transmission-only companies, power marketers, independent
power producers and industrial end users. As a Regional Transmission Organization, the Midwest ISO
provides non-discriminatory, open access to electricity, serving as the regional hub for the flow of
electricity in the 15-plus states of its members. To ensure the safe and reliable operation of the bulk
electric transmission system, the Midwest ISO is responsible for the full functional control of its
members' transmission lines.
On Dec. 20, 2001, the Midwest ISO became the first FERC-approved RTO in the nation. The
Midwest ISO began selling regional transmission service under its FERC-approved tariff on Feb. 1,
2002. The Midwest ISO controls more than 100,000 miles of transmission lines and more than
100,000 megawatts of electric generation over approximately 1.1 million square miles.
The highly integrated nature and increasing use of the grid to support competitive generation
markets requires a broader analysis of the interdependence of market participant actions. In its role as
an RTO, the Midwest ISO performs many analytical functions designed to enhance grid reliability,
including, but not limited to, next-day security analysis, outage maintenance analysis, regional
infrastructure planning, generation interconnection and congestion management.
Ten Regional Reliability Organizations (RROs) direct the flow of electricity across the North
American continent. Most of the electricity that powers the Midwest has been controlled through
MAPP, the Mid-Continent Area Power Pool; MAIN, the Mid-America Interconnected Network;
ECAR, the East Central Area Reliability Council; or SPP, the Southwest Area Power Pool. These
groups were formed to ensure reliability over discrete geographic areas.
The Outage in the MISO region
In August of 2003, the Eastern Interconnection, North America's second largest section of the
grid, was handling high electricity demand in hot weather conditions. Overloaded lines which sagged
into tree cover, sparked a cascading blackout that affected 50 million customers across eight states and
two Canadian Provinces.
The outage involved two NERC regions, several states and control areas. In a report published
by FERC36 several conclusions regarding institutional authority, overlap and confused authority were
cited.

36

U.S.-Canada Power System Outage Task Force ٛ August 14th Blackout: Causes and Recommendations ٛ
Federal Energy Regulatory Commission, 2004
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The institutional arrangements for reliability in the Midwest are much more complex than they
are in the Northeast—i.e., the areas covered by the Northeast Power Coordinating Council (NPCC)
and the Mid-Atlantic Area Council (MAAC). There are two principal reasons for this complexity. One
is that in NPCC and MAAC, the independent system operator (ISO) also serves as the single control
area operator for the individual member systems. In comparison, MISO provides reliability
coordination for 35 control areas in the ECAR, MAIN, and MAPP regions and 2 others in the SPP
region, and PJM provides reliability coordination for 8 control areas in the ECAR and MAIN regions.
This results in 18 control-area-to control-area interfaces across the PJM/MISO reliability coordinator
boundary. The other is that MISO has less reliability-related authority over its control area members
than PJM has over its members. Arguably, this lack of authority makes day-to-day reliability
operations more challenging.
However, (1) FERC’s authority to require that MISO have greater authority over its members is
limited; and (2) before approving MISO, FERC asked NERC for a formal assessment of whether
reliability could be maintained under the arrangements proposed by MISO and PJM. After reviewing
proposed plans for reliability coordination within and between PJM and MISO, NERC replied
affirmatively but provisionally. FERC approved the new MISO/PJM configuration based on NERC’s
assessment.
They further cite that the Ohio phase of the August 14, 2003, blackout was caused by deficiencies
in specific practices, equipment, and human decisions by various organizations that affected
conditions and outcomes that afternoon—for example, insufficient reactive power was an issue in the
blackout, but it was not a cause in itself. Rather, deficiencies in corporate policies, lack of adherence
to industry policies, and inadequate management of reactive power and voltage caused the blackout, a
opposed to a simple lack of reactive power.
The FERC concluded there were four groups of causes for the blackout: Group 1: the IOU failed
to assess and understand the inadequacies of their system, particularly with respect to voltage
instability and they did not operate its system with appropriate voltage criteria. Group 2: There was
inadequate situational awareness at the IOU. They did not recognize or understand the deteriorating
condition of its system. Group 3: The IOU failed to manage adequately tree growth in its transmission
rights-of-way. This failure was the common cause of the outage of three FE 345-kV transmission lines
and one 138-kV line. Group 4: There was a failure of the interconnected grid’s reliability
organizations to provide effective real-time diagnostic support. This precluded MISO from becoming
aware of IOU system problems earlier and providing diagnostic assistance or direction to FE.
Their conclusions support the thesis that there was not a single culprit, but the lack of regulatory
oversight appears to have been a major contributor to the disaster.
Conclusions
Utility regulation is of increasing interest and importance to legislators, market analysts and
market participants. As the interests of commerce become more complex and overlapping, so do the
responsibilities of regulators. In the brief examples cited above, there are common themes which are
instructive for regulatory institutions of the future.
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These include failures in regulatory effectiveness due to geographic, institutional boundary or
authority conflicts, inconsistent application of rules and misunderstanding of market behaviour and the
impact of rule changes. Regulators, charged with administering policies that attempt to balance
consumer and investor interests in technically complex and politically sensitive industries, can have a
major impact on the performance of privatized firms, on the cost of investment capital (and thus on
infrastructure tariffs), as well as the viability and lifespan of reforms.
In California, we found a diminished confidence on the part of stakeholders in predicting future
market rules and behaviour. This led to confusion and reduced efficiency and effectiveness of
compliance. Concerns were also raised about regulators prejudging issues and lacking objectivity.
There is only one way to address these concerns. Regulators and regulatory decisions need to treat
and be seen to treat utilities in open forums with open access to all but a limited set of clearly
proprietary information. Again using California as an example, the rules must be consistent and
immune from legislative or undue stakeholder influence.
Another key lesson is that state and federal regulators must coordinate their regulatory efforts to
protect consumers. Because FERC disregarded much of the input from California regulators in
formulating its order and implementing remedies for the California market, there were unintended
consequences that exacerbated the effects of spot market trading abuses.
State regulators cannot effectively protect consumers from market power in the wholesale market
without the cooperation of a federal agency like the FERC, because it is the only regulatory body
charged with setting just and reasonable wholesale electricity prices. This underlines the importance of
institutional knowledge on the part of regulators. For instance, in the California example, no
successful wholesale reforms were or can be implemented without taking into account the
characteristics of the retail market. The concept appears not to have been widely understood or
appreciated.
The plethora of regulatory agencies, each with different mandates and funding sources, as in
California, helped to thwart consistent and efficient rule structures that would guide market behaviour.
The consequent losses in reliable energy sources, commerce, jobs as well as public confidence are
nearly beyond calculation.
In the case of PJM, by contrast, the long relationship between generators, ISO's and state
regulators appears to have made the transition to an RTO structure more tractable and dependable for
all concerned. Here, independence of regulators is balanced within a myriad of agencies with an
agreed-upon mandate for system design and performance.
The implications that can be drawn from these examples suggest the obvious. Regulatory
conflict has a high likelihood of increasing in the future, with attendant costs and inefficiency for
energy as well as other utility systems. Two examples bring this to focus. Energy, telecom and
transportation systems all depend on access to rights of way. Various agencies and entities possess the
power and fiscal resources to acquire these rights of way. Yet in no jurisdiction covered in this paper,
is there a coordinated system for approvals that involve Federal, State as well as local land use
jurisdictions in common hearings, tariff or rate design. Siting of new energy facilities is hampered by
this same relationship. The need for new facilities necessitates cooperation with land use agencies at
the local as well as regional level in order to best meet demands while protecting environmental and
community values. This cannot be accomplished in a single forum.
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In the future, transparency of hearing processes as well as consistent cooperative regulatory
forums offer the most efficient and effective on-going solution to continuing demands for expanded
utility systems.
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The Role and "Office" of the Regulator in the Settlement of Disputes between Operators
Marie-Anne Frison-Roche, Professor, Director of the Regulation Chair, Sciences Po Paris
"Office" is a term often used in connection with the judiciary in French legal vocabulary37,
though not in connection with the legislature or regulators. The word implies the idea of a task
entrusted to a person or organisation in order to achieve a particular end that is more than merely selfinterested, bestowing the necessary means and powers to accomplish it. Office evokes the service to
be rendered, perhaps even devotion to that mission, in the service of a higher interest. Thus, the notion
of a regulator having an office connects with fundamental ideas of public service in France38.
The notion of office relates to a perception of the judiciary's role as "noble": judges exercising
their power simply to serve social peace by settling disputes39, protecting the effectiveness of rights40
and applying the rules of law in practice41. A judge, therefore, has an "office". If the same cannot
really be said of a legislator, it is because a legislator serves only his own will, which should reflect
the general interest and the will of the people. The law as it is traditionally conceived in France has no
other cause than the will of the legislator42 and cannot therefore serve any purpose that lies outside it,
the framing of rules being sufficient unto itself.
Without discussing the status of legislation in regulatory systems43, conversely it is accepted that
regulators have powers only with regard to the mission that sovereign law assigns to them. Whatever
their purpose, whether openness to competition or the prevention of risk, regulators are independent
only so as to better serve that purpose. Thus, regulators have an office and that is what limits, justifies
and provides the basis for their independence. Independence is, paradoxically, the distinguishing
characteristic of non-sovereign power. That is what makes judge and regulator so comparable, that is
37

V. les ouvrages de référence J. Normand, Le juge et le litige , LGDJ, 1965 ; J.-Ph. Colson, L’office du juge et
la preuve dans le contentieux administratif , LGDJ, 1970 ; D. d’Ambra, L’objet de la fonction
juridictionnelle : dire le droit et trancher les litiges , coll. « Bibliothèque de droit privé », t.236,
LGDJ, 1994. ; R. Colson, La fonction de juger. Etude historique et positive , Thèse Nantes, 2003. V.
aussi G. Wiederkher, Qu'est-ce qu'un juge? In Nouveaux juges, nouveaux pouvoirs? , Mélanges R.
Perrot, Dalloz, 1996, pp. 575-586 ; M.-A. Frison-Roche, Les offices du juge, Mélanges J. Foyer, PUF,
1997, pp.463-476.
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J. Chevallier, Le service public , coll. « Que Sais-Je ? », PUF.

39

Sur cette fonction sociale, v. J.-G. Belley, Conflit social et pluralisme juridique, Thèse II, dact., 1977. Sur
l’éventuelle distinction à faire entre un « litige », cristallisation juridique de la dispute, et le
« différend », visant davantage la dissension elle-même, v. A. Jeammaud, Propos introductifs, in Le
conventionnel et le juridictionnel dans le règlement des différends, coll. « Etudes juridiques », n°10,
Economica, 2001, pp.1-4, p.3.

40

Ainsi, l’efficacité procédurale n’a elle-même de sens que rattaché à l’effectivité des droits que les personnes
invoquent et pour lesquels elles demandent la protection du juge. V. D'Ambra, D., Benoît-Rohmer, J.,
Grewe, C.(dir.), Procédure(s) et effectivité des droits, coll. « Droit et justice », n°49, Bruylant, 2003.

41

Dans ce sens, v. la démonstration d’Henry Motulsky, Principes d’une réalisation méthodique du droit privé ,
Sirey, 1948, ret. Dalloz, 2002.

42

M. Bastit, Naissance de la loi moderne , coll. « Léviathan », PUF, 1990.

43

Sur ce sujet, M.-A. Frison-Roche, Le nouvel art législatif requis par les systèmes de régulation économique, In
Règles et pouvoirs dans les systèmes de régulation, pp.154-170, coll. « Droit et Economie de la
Régulation », Dalloz/Presses de Sciences-Po, 2004.
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what encourages comparison of their two functions seen as "offices". This point being made, the
difficulty lies in other similarities and distinctions.
Taking similarity first, developments in regulatory law mean that regulators sometimes act as
jurisdictions, not only in their now well-established missions of disciplinary action and admonition but
also in settling disputes. It has been argued that this type of function, because of its highly technical
legal nature, is alien to regulation44. Furthermore, the fact that not all regulators have such powers
seems to suggest that it is not essential. The French Autorité des Marchés Financiers, for example, is
not responsible for settling disputes between market operators45 neither is the Spanish Comision
Nacional del Mercado de Valores. Nevertheless, this situation is changing over time. Power of dispute
resolution is increasingly conferred to regulators by the new laws that are being enacted. This is
particularly the case with network industries in France. The 1996 law related to the telecommunication
authority46, and the 2000 law related to the energy regulatory authority47 have empowered regulators to
44

Ainsi, Christian Atias, dans son remarquable ouvrage de Philosophie du droit (coll. « Thémis-droit privé »,
PUF, 2004), affirme : « le temps de la régulation n’est pas celui du droit. La différence tient
notamment à l’importance que le conflit, le procès prend nécessairement dans la formation des
principes, des notions et des inspirations juridiques. Cette source d’informations fait gravement défaut
à la régulation qui anticipe et raisonne sur des hypothèses abstraites. … la régulation prétend agir sur
les états d’esprit, en suscitant l’adhésion. Pour y parvenir, elle ne saisit pas une conduite particulière,
une attitude circonstancielle, une décision ; elle définit une succession, une série de prises de position,
une ligne de conduite, une « politique » (p.171).

45

Certes, l’on pourrait considérer que le rôle de l’Autorité des Marchés Financiers dans le déroulement d’une
OPA est potentiellement un mode de règlement des différends, en considération de la contradiction
d’intérêts et donc de contentieux latent qui oppose non seulement la société auteur de l’offre et la
société cible mais encore les dirigeants sociaux et les actionnaires. L’on pourrait pousser l’analogie
entre industrie de réseaux et marchés boursiers jusqu’à soutenir que l’accès au contrôle d’une société
cotée est régulée par l’autorité de marché, qui vérifie le caractère équitable du prix de cet accès, tel
que l’offreur devra le verser aux titulaires du contrôle, c’est-à-dire les actionnaires de la société cible.
Si cette analogie prenait plus de consistance, il vaudrait concevoir les modalités procédurales du
pouvoir exercé par le régulateur en matière d’offres publiques, notamment quant à la recevabilité de
l’offre et à l’appréciation des documents d’information. Il faudrait alors donner la possibilité aux
actionnaires de faire valoir plus directement leur point de vue auprès de l’autorité, puisqu’ils sont
comme des parties à un conflit potentiel sur l’équité du prix et la qualité de l’information.

46

L’article L.36-B du Code des postes et des communications électroniques, tel que réformé en dernier lieu par
la loi du 9 juillet 2004 relative aux communications électroniques et aux services de communication
audiovisuelle, rappelle dans sa première partie la compétence d’origine de l’Autorité : « En cas de
refus d’accès ou d’interconnexion, d’échec des négociations commerciales ou de désaccord sur la
conclusion ou l’exécution d’une convention d’interconnexion ou d’accès à un réseau de
communications électroniques, l’Autorité de régulation des télécommunications peut être saisie du
différend par l’une ou l’autre des parties. ». Mais la seconde et nouvelle partie de l’article étend
considérablement la compétence du régulateur, puisqu’il dispose : « En cas d’échec des négociations
commerciales, l’Autorité de régulation des télécommunications peut également être saisie des
différents relatifs à la mise en œuvre des obligations des opérateurs prévues par le présent titre, ainsi
que celles du chapitre III du titre II ». Cela concerne aussi bien l’utilisation partagée des
infrastructures, déjà visée dans la version précédente du texte, qu’une série d’hypothèses nouvelles,
par exemple la fourniture des listes d’abonnés.

47

L’article 38 de la loi du 10 février 2000 sur le service public de l’électricité prévoit un règlement des
différends opéré par le régulateur, compétence qui fut étendue en matière gazière par la loi du 3
janvier 2003, la loi du 11 août 2004 ayant modifié l’article 38 en conséquence. Il dispose : « En cas de
différend entre les gestionnaires et les utilisateurs des réseaux publics de transport ou de distribution
d'électricité, entre les opérateurs et les utilisateurs des ouvrages de transport et de distribution de gaz
naturel, entre les exploitants et les utilisateurs des installations de stockage de gaz naturel ou entre les
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settle disputes with regard to third party access to the network. The French Constitutional Court did
not raise any objections against this new power48. This type of power has also been conferred in the
United Kingdom and in Spain, where new legislations empowered regulators to settle disputes in the
telecommunication and energy sectors49. The significant concern for access to the infrastructure
network explains why this type of powers was not conferred where there was no network involved, as
is the case with the Personal Data Protection Act of 6 August 2004, which enhances the powers of the
Commission Nationale de l'Informatique et des Libertés (CNIL)50.
The settlement of disputes between competitors appears increasingly as a useful function in itself,
and not necessarily just as an extension of the regulator's control and supervision of network
interconnection. From this standpoint, the Act of 9 July 2004 on electrical communications and
audiovisual communication services greatly increased the powers of the Autorité de Régulation des
Télécommunications51 and transformed what had been a very marginal competence of the Conseil
Supérieur de l’Audiovisuel52 into a power of almost general scope53, as the British Communication Act
did it for Ofcom. In the same vein, the British Rail Regulator (OfRail) recently asked publicly for a

exploitants et les utilisateurs des installations de gaz naturel liquéfié, lié à l'accès auxdits réseaux,
ouvrages et installations ou à leur utilisation, notamment en cas de refus d'accès ou de désaccord sur la
conclusion, l'interprétation ou l'exécution des contrats et protocoles visés au III de l'article 15 et à
l'article 23 de la présente loi ou des contrats et protocoles visés à l'article 2 de la loi n° 2003-8 du 3
janvier 2003 précitée, la Commission de régulation de l'énergie peut être saisie par l'une ou l'autre des
parties. »
48 *

D. Custos, Agences indépendantes de régulation américaines (Independent Regulatory Commissions ou
IRC) et Autorités administratives indépendantes françaises (AAI). L’exemple de la Federal
Communications Commission (FCC) et de l’Autorité de Régulation des Télécommunications (ART),
Revue Politiques et Management Public, vol.20, n°1, mars 2002, pp.67-84 , spéc. p.78.

49 *

J. Hulsmann and H. James, Communications regulation. Armed for action complaints to Ofcom under the
UK’s new regime , Competition Law Insight, nov. 2003, pp.18-23.

50

Le fait que cette autorité administrative demeure davantage en charge de la protection des libertés que du
développement économique et technique d’un secteur, comme le sont les autres régulateurs précités,
incite à ne pas lui donner un tel pouvoir. Cette division des autorités suivant qu’elles protègent les
libertés ou qu’elles sont en charge de favoriser l’économie d’un secteur (v. not. Th. Tuot, La planète
des singes, in Notre Etat, Robert Laffont, 2000, pp. 688 -712) a l’inconvénient de donner au CSA une
place très incertaine puisque cette autorité tout à la fois doit accompagner l’essor et assurer le maintien
d’un secteur sous la condition première du pluralisme des opinions.

51

Telle que rappelée à la note n°00.

52

La loi du 17 juillet 2001 n’avait doté le CSA du pouvoir de régler les différends qu’à propos de « mise à
disposition auprès du public de services de communication audiovisuelle par voie hertzienne terrestre
en mode numérique ».

53

Il en résulte un nouvel article 17-1 de la loi du 30 septembre 1986 : Le Conseil supérieur de l'audiovisuel peut
être saisi par un éditeur ou par un distributeur de services, par une des personnes mentionnées à
l'article 95 ou par un prestataire auquel ces personnes recourent de tout différend relatif à la
distribution d'un service de radio ou de télévision, y compris aux conditions techniques et financières
de mise à disposition du public de ce service, lorsque ce différend est susceptible de porter atteinte au
caractère pluraliste de l'expression des courants de pensée et d'opinion, à la sauvegarde de l'ordre
public, aux exigences de service public, à la protection du jeune public, à la dignité de la personne
humaine et à la qualité et à la diversité des programmes, ou lorsque ce différend porte sur le caractère
objectif, équitable et non discriminatoire des conditions de la mise à disposition du public de l'offre de
programmes ou des relations contractuelles entre un éditeur et un distributeur de services. »
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new system of dispute resolution to be set up, specifically related to railway issues. This new
phenomenon is expanding quickly.
This coincidence between regulation and dispute settlement raises a first question: when the
regulator exercises his power to settle disputes, is it an auxiliary function to his general mission of
regulation or does he act as a sort of specialised judge? The purpose of regulation is to ensure that a
sector operates smoothly, whereas the office of a judge, bounded within the trial process, is embedded
in the framework of relations between individuals or between and individual and society54.
As far as the differences between regulator and judge are concerned, consideration should be
given to the fact that judges have different types of offices, as can be seen from the distinction
between administrative, criminal and civil jurisdictions in France. The function of settling personal
disputes and giving practical expression to personal prerogatives, which tend to be subjective matters,
contrasts with the function of enforcing the law and punishing breaches of the rules, which tend to be
objective matters55. This distinction raises a second question: to which type of function – civil,
criminal or administrative – do regulators' dispute settlement powers belong, and are the matters rather
of a subjective or an objective nature?
Dispute Settlement between Regulation and Jurisdiction
From experience in France it is possible to see in retrospect how French regulators – both the
telecommunications regulator56 and the energy regulator57 – have exercised their power to settle
disputes, and over which matters the Paris Appeal Court exercises its power of control. However, no
such experience exists in the audiovisual sphere, and it is not certain that one regulator should
automatically follow a line of reasoning already applied by other regulators.
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Il est vrai qu’on dit de plus en plus aisément que le juge est un « régulateur social » et l’on évoque les
« attributions régulatrices du juge » (R. Colson, La fonction de juger , préc., n°417 s., p.234 s.),
l’expression exprime le fait que l’intervention judiciaire excède le temps et le phénomène du procès,
pour agir d’une façon plus continue et plus politique sur l’organisation sociale, par exemple par la
juridiction gracieuse. D’une façon plus générale, les auteurs soulignent ainsi que le juge participe à la
formation et à la vie des règles dans une société, y compris des règles sociales de comportement (v. J.
Commailles et F. Chazel (dir.), Normes juridiques et régulation sociale , coll. « Droit et société »,
LGDJ, 1991). Ce faisant, le juge excède le cas particulier, mais l’on observera que le phénomène de la
jurisprudence par nature le porte à cela et qu’il ne tient pas pour autant un secteur économique entier
sur lequel il ne peut intervenir directement et qu’il ne peut façonner. Par exemple, la tarification est un
pouvoir de régulation, le juge en est dépourvu.
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V. par ex. L. Cadiet, et E. Jeuland, Droit judiciaire privé , 4ième éd., Litec, 2004 : « Il est clair … que le droit
judiciaire privé et complètement irrigué par l’esprit du droit privé : tout y est question d’intérêts
particuliers, au contraire de la procédure pénale et du contentieux administratif où s’exprime …
l’intérêt général » (n°12, p.7 .
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Pour ce qui est du règlement des différents par l’Autorité de Régulation des Télécommunications, on
consultera tout particulièrement l’étude d’Elisabeth Rolin, Les règlements de différends devant
l'Autorité de régulation des télécommunications, in Les régulations économiques: légitimité et
efficacité, coll. « Droit et Economie de la Régulation, Dalloz / Presses de Sciences Po, 2004, pp.149173. V. aussi R. Mettoudi, Les fonctions quasi-juridicitonnelles de l’Autorité de régulation des
télécommunications , Thèse Nice, 2004.
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Th. Tuot, Régulation du marché de l'électricité : une année de règlement de différents, AJDA, 2003 pp.312323, et L. Richer, Le règlement des différends par la commission de régulation de l'énergie, in
Mouvement du droit public, Mélanges Franck Moderne , Dalloz, 2004, pp.392-406.
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While dispute settlement is only one aspect of regulation – which is why regulators were given
the power in the first place –, specifically sectoral factors mean that solutions cannot necessarily be
transposed in toto from one sector to another. For example, the network access argument hardly
applies in the audiovisual sector. But the argument that dispute settlement is an aspect of general
regulation may be challenged by the strong link between dispute settlement and the ordinary office of
the courts. The technical consequences are important in each case. Generating even greater
uncertainty, the question arises whether, from one law to another, from one decision-taking practice to
another, the nature of this power to settle disputes is changing, or at least serving a wider range of
purposes than before.
The initial conception of dispute settlement as a mode of general regulation
The power to settle disputes was initially seen as a new instrument available to the regulators of
network industries. Once the network has to be open to competitors so that they can transport the
product (power, telephone pulse, gas or whatever) to the consumers they are selling it to,
interconnection and access difficulties may arise as a result of a dispute between the owner of the
transport network and these competitors, which may concern the price of access, guarantees offered or
refused, technical conditions, etc. The dispute, as a modality of the interconnection difficulty,
therefore requires the intervention of the regulator in his role of ensuring effective and fair third-party
access to the network, without which the sector cannot develop.
Four conclusions may be drawn from this reading of the situation. First, the regulator should not
exercise his dispute settlement powers if the dispute relates to anything other than network access58.
His powers are exceptional by nature, as the Court of Cassation has ruled in connection with the
Autorité de Régulation des Télécommunications59. This is only true if the legislator does not add other
competencies to this first core of interventions. Whereas the French legislator limits the powers of
network regulators to network access issues, the Spanish legislator for the energy regulator in 199860,
and for the telecommunication regulator in 200361 has given the regulator a broader power than just
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C’est la conception restrictive que l’on retrouve notamment dans les décisions de la Commission de
Régulation de l’Energie. Pour l’explicitation, v. L. Richer, Le règlement des différends par la
Commission de Régulation de l’Energie, préc., p.397 s. Mais alors que penser de l’interprétation
large menée par le régulateur dans sa décision du 5 juin 2003, Pestka (disponible sur www.cre.fr) qui
estime que tous les clients raccordés au réseau, et non pas seulement les clients éligibles, peuvent
former devant lui une demande de règlement de différend ?
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C’est ainsi que l’arrêt de la Première Chambre civile de la Cour de cassation du 14 novembre 2000, Copper
Communication , estime qu’ « une cour d'appel juge à bon droit que le litige dont l'autorité de
régulation des télécommunications a été saisie ne se rattache pas à un problème d'accès aux services
en ligne audiotel, au sens de l'art. L. 36-8 c. P et T, mais tend seulement à remettre en cause les
modalités de régulation de ces services, faisant ainsi ressortir que l'ART, dont la compétence est
limitée aux litiges concernant les conditions d'ordre technique et financier de l'exécution des
conventions, n'a pas à connaître des recommandations de nature déontologique » (D.2000, I.R.,
p.305).
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La loi espagnole du 7 octobre 1998 relative au secteur des hydrocarbures a conféré au régulateur de l’énergie
un très large pouvoir de règlement des différends, y compris entre les fournisseurs et les clients
éligibles. Cependant, les règlements des différends concernent davantage de stricts problèmes d’accès
(par ex. décision 3/2002 AES ENERGIA CARTAGENA, S.R.L. / ENAGAS, S.A.).
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Or, il peut arriver que le législateur confie au régulateur et le règlement des différents sur l’accès et le
règlement sur d’autres systèmes, comme le service universel. C’est notamment le cas pour la
Comision del Mezrcado de las Telecommunicaciones , à laquelle l’article 48 de la loi espagnole
32/2003 a confié non seulement le règlement des litiges sur l’interconnexion et les conditions d’accès
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related to issues of network access. Second (and this does not contradict the preceding restriction on
the scope of powers), the power to settle disputes must be exercised forcefully and proactively, as
implied by the overriding interest in the smooth operation of sectors based on access to a transport
network, the interest of the sector for which the regulator is responsible. This idea is illustrated by the
regulator's very extraordinary power to set access prices when they are the subject of a dispute62,
which amounts to a sort of individual price-setting power.
Third, a dispute between operators should not be approached in isolation, so as to restore order in
the particular relationship between the parties concerned; rather, going beyond the particular dispute, it
must be set in the essential context of the smooth operation and development of the sector. If that is
the case, the regulator should consistently and systematically incline towards the new entrant in order
to ensure greater competition. This introduces asymmetry into the dispute settlement context. Yet a
regulator settling a dispute must do so impartially, since that is a necessary attribute of the
jurisdictional nature of his office. The upshot is a requirement that new entrants should be favoured in
a way that is impartial because it is systematic, because it is neutral.
Last, if dispute settlement is a fully-fledged mode of regulation, the consequence is that a court
asked to hear an appeal against the regulator's decision must remain in the background and exercise
only minimum control63. How can a wish to retain a more extensive degree of control be reconciled
with the idea that the regulator's very role implies a real power to settle disputes? The solution could
be to internalise the appeals procedure within the sector itself, eliminating recourse to an external
jurisdiction. This is particularly relevant if this power is conferred to the regulator because of its
technical competences64, which makes it problematic to give the control of decisions to an ordinary
judge. After all, the WTO's permanent Appellate Body, which controls the power exercised by the
Dispute Settlement Body, is an internal body, and the arrangement preserves the right of appeal
without bestowing competence on an external international jurisdiction. Why not do the same for
sectoral regulation, by creating an appellate body within the regulated sector65 ?
Dispute settlement and ordinary jurisdiction
Dispute settlement, initially conceived as a purely regulatory instrument, increasingly comes to
resemble ordinary jurisdiction. Dispute settlement is regarded less as a regulatory tool than as deriving
from a very general imperative to settle disputes between competitors whose rights and obligations
au réseaux, mais encore, et par exemple, les utilisations des installations préexistantes et les
restrictions contractuelles à la fourniture des services de télécommunication.
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Par ex., en matière de prix de connexion au réseau électrique, V. dél. CRE, 30 octobre 2003, Cogé de
Kerverzet c/ EDF , et sur recours Paris, 1re ch. Sect.H, 8 juin 2004. disponible sur www.cre.fr
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Sur cette prudence, dont la nécessité est exprimée par les juges eux-mêmes, v. Juges et régulateurs , n° spécial
des Petites Affiches, 23 janvier 2003, spécialement l’intervention du président de la juridiction de
recours britannique : Ch. Bellamy, Le juge, contrôleur du régulateur, pp. 38-40.

64

Argument évoqué par exemple pour la perspective précitée d’une structure ad hoc de règlement des différends
à propos du rail en Grande-Bretagne.
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Il conviendrait alors de veiller à ce que cette juridiction de contrôle, unifiée par rapport à la nature du
régulateur contrôlé, conserve néanmoins la distance requise. Cela peut alors prendre la forme
procédurale de l’impartialité. Sur cette conception d’un système de régulation ayant pour ambition de
confier des pouvoirs à des organismes internes au secteur dans la perspective de leur compétence et
externe au secteur dans la perspective de leur impartialité, cet « entre-deux institutionnel de la
régulation », v. M.-A. Frison-Roche, Droit, finance, autorité. Sociologie comparée des autorités de
marchés financiers, rapport pour le GIP Droit et Justice, 1999.

193

must be effective. This hypothesis would explain the legislative developments mentioned earlier,
which go well beyond the sole hypothesis of network interconnection, and the tendency of regulators
to take a broad view of the scope of their competence66 even before it is extended by subsequent
legislation. It should be noted that the Spanish telecommunications regulator has exercised its power
more in relation to ordinary commercial disputes than in relation to network access67. The way in
which sectoral regulators exercise their power to settle disputes must then make more extensive use of
common rules for judicial proceedings and the ordinary exercise of jurisdictional power.
There are two more specific consequences of dispute settlement as practised from that standpoint.
First, it is no longer relevant to use dispute settlement procedures to try to favour new entrants. This
eliminates the question of asymmetric regulation, which implies treating the owner of the transport
network (who is generally the historic operator in the sector) severely as a matter of principle, and the
dispute must be approached in a way that is even-handed towards both parties. It marks a return to the
conventional and more comfortable conception of the principle of impartiality.
Second, if the regulator contents himself with settling disputes between operators in order to
establish the rights and obligations at issue, as an ordinary judge would, the office exercised by the
jurisdiction before which appeals against a regulator's decisions are brought, in this case the Paris
Appeal Court, is no different. The Paris Appeal Court even enjoys full judicial powers not entrusted to
the regulator. The British example is particularly relevant. The Communication Act conferred to the
Competition Appeal Tribunal the function of examining actions brought before it not only by parties
but also by every interested person. This is an innovation in comparison with the former system where
the regulator's power to settle dispute was narrower and contestations were brought before High Court.
Under these circumstances, the regulator's power is merely a rather pale copy of the judicial office and
the appellate jurisdiction has all discretion to conduct a wide-ranging scrutiny of the substance of the
disputed acts.
Why the power to settle disputes tends to turn the regulator into an ordinary jurisdiction
The first explanation is pragmatic. If the regulator's power to settle disputes becomes more
extensive while becoming more ordinary, it is because of his capacity to understand the parties'
arguments and consider the economic context of the dispute. Seen in this light, the regulator settles
disputes not so much because he is responsible for regulating the sector as because he has
acknowledged expertise in the matter. If that is the reason for the development mentioned above, then
regulators should continue to settle disputes for as long as courts do not have the technical knowledge
to do so. However, if a jurisdiction made up of specialist judges were established, or if the work of
judges and experts were organised more effectively68, the power to settle disputes could be returned to
the ordinary courts69.
A second explanation for this attraction towards ordinary jurisdiction lies in economic
developments within the sectors concerned. The power to settle disputes, unlike the power to impose
sanctions, consists in establishing the parties' respective rights and obligations. This interpersonal legal
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Dans ce sens, R. Mettoudi, préc., n°574 s., p.302 s.

67

Par exemple, la décision de la Comision del Mercado de las Telecommuicaciones du 2 mars 2003 à propos de
la préselection des opérateurs par les consommateurs.

68

Sur cette nécessité de juges techniquement avertis et spécialisés, v. J.-P. Noury, La « judiciarisation » de
l’économie , Rapport du Conseil Economique et Social, éd. du J.O., 2004.
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La question de savoir si ce juge de droit doit être civil ou administratif, voire répressif, est secondaire, en tant
qu’elle vient en second, et sera examinée en tant que telle plus loin dans la présente étude.
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relationship generally derives from contracts. As sectors have been opened up to competition, so
contractualisation has increased (contracts relating to sales, transport, distribution, responsibility for
balance, etc.). These are proper legal contracts, not just the expression of an increasingly contractbased approach to public service provision, seen simply as a metaphor to express the retreat of
unilateralism in administrative action70.
Thus, even if contracts in regulated sectors bear the hallmark of regulatory concerns71, greater
contractualisation generates a growing need for the regulator to assume a peaceable and pacifying role
– and not just a disciplinary role – in order to strike a balance between the parties' respective rights and
obligations. This general trend towards contractualisation is accelerated by competitive maturity in the
markets concerned but is less marked in sectors where competition is still embryonic. In these
conditions, as ordinary competition and its contractual corollary become established, the power to
settle disputes could ultimately replace the power of sanction, with regulated sectors becoming more
"civilised" and requiring less administrative policing. But the reality is not quite so clear-cut.
Categorisation according to the purpose of the regulator's settlement of disputes
If it is indeed competitive maturity that explains this movement whereby dispute settlement
gradually shifts from general regulation to general jurisdiction, then the criterion for attributing power
to settle disputes and the choice of how the power is exercised also change. From this standpoint, the
opposition is no longer between sectors in which the network for transporting the product is crucial
and those in which it is not, but between sectors in which competition is sufficiently well-established
for contract to be a matter for the ordinary civil courts and those which have not yet achieved that
degree of maturity or may never do so, in particular due to persistent risks72.
In the first case, there is an opposition between network industry regulators and other regulators,
since only the former are required to regulate interconnection with the network73. In the second, there
is an opposition between sectors where there is little competition and other sectors. The practical
results are not the same, the distribution between sectors is different. One perspective does not exclude
the other, both are right, so the relations between them must be identified so as to paint a truer picture
of how the rules are enforced.
There are sectors in France where the network effect is strong and competition is weak (like the
electricity sector) and network-based sectors where competition is already more effective
(telecommunications and gas) and sectors where essential infrastructure networks are less recognisable
and the degree of competition varies. Competition seems to be strong in the audiovisual sector but less
so in the banking sector.
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Sur la nécessité de distinguer les deux, le contrat de plan par exemple relevant davantage de la métaphore que
de l’adoption de la technique contractuelle, v. Y. Gégouzo, L’administration contractuelle en question,
in Mouvement du droit public, préc., pp.543-556.
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Sur cette évolution, v. M.-A. Frison-Roche, Contrat, concurrence, régulation, RTD civ., 2004, sous presse.
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nouveaux champs de la régulation, in La régulation : nouveaux modes ? nouveaux territoires ? ,
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Application of these criteria produces a detailed description of what the power to settle disputes
must be, sector by sector, according to whether it is the network access or the competitive maturity
criterion that prevails. In the energy sector, for example, where the existence of a network is the
primary consideration, the energy regulator needs very strong dispute settlement powers, but those
powers must be restricted to difficulties of access because the energy sector in France is not ready for
the market to be organised according to ordinary conditions of competition. In the audiovisual and
telecommunications sectors, in contrast, the existence of mature competition suggests that the
audiovisual regulator should be empowered to settle disputes and the telecommunications regulator's
dispute settlement powers should be extended, and that their powers should not be limited to the
effectiveness of access because competition is well-established in these sectors.
Moving away from the idea of a single model, and in a more analytical vein, a categorisation of
the regulator's dispute settlement powers according to the distinction described above will have
consequences. If the regulator is concerned with regulating interconnection and access to an essential
infrastructure network, dispute settlement remains a mode of regulation, implying a restricted but
powerful office that is long-lasting and subject to little control by the appellate jurisdiction. In
contrast, if the regulator is concerned with extensive contractualisation, the office will be more neutral,
less interventionist and more closely controlled by the appellate jurisdiction, until such time as judges
acquire the technical understanding of the sectors concerned that will enable the civil office to be
brought back into the fold of the courts.
This analysis takes account of the developments to date in legislation and practice. It could serve
as a guide for the future, through the scope of regulators' powers to settle disputes and the ways in
which those powers are exercised, which would thus be distinct and would shift according to the
sector and developments within it, while still being coherent.
But if it may be said that regulators, by using the powers conferred on them by law, act like
judges, this raises the question of the type of judge and hence the type of dispute they are concerned
with. The disputes heard by regulators are highly specific and attention may be drawn to this unusual
feature, perceptible in "hybrid procedures that it is difficult to reduce" to conventional disputes74.
Dispute settlement between objective and subjective
The distinction between objective and subjective in the matter of a dispute, like any simple, headon distinction, misrepresents a reality which is less clear-cut. Perhaps it expresses not so much an
opposition as a tendency. The function of some trials, and the ensuing judgment, is to settle difficulties
concerning personal prerogatives, rights and legitimate interests. This prevalence of particular
personal interests gives the dispute a predominantly subjective character. A civil dispute between two
persons contesting their respective rights therefore tends to be subjective.
The function of other trials, and the ensuing judgment, is to call a person to order, because that
person has disregarded the rules. That is often seen as the primary function of a criminal trial. The
dispute assumes an even more objective cast when the validity of objective law is challenged before a
court, as in appeals against abuses of authority brought before administrative courts.

74

L. Cadiet et E. Jeuland, Droit judiciaire privé , préc. n°12, p.8. D’une façon plus générale, sur l’interférence
entre l’organisation juridictionnelle et le droit des marchés, v. J. Chevallier, Les autorités
administratives indépendantes et la régulation des marchés, in Justice et économie , Revue Justices,
n°1, 1995, pp.81-90 ;

196

In trials, the opposition is not so straightforward. In practice, legality issues may arise in a dispute
over subjective rights75. Even in theory it is possible to present trials differently, to argue for example
that a criminal trial stages an opposition between personal freedom of action and the group's right to
security in a conflict of subjective interests between which the judge has to strike a balance. Not only
the distribution but the opposition itself may be challenged. Thus, when subjective rights are restored,
legality holds sway once more, in the same way as the judge gives practical expression to personal
rights by his proper use of law76. The opposition between objective and subjective dispute is not
radical precisely because of the close correlation between objective law and subjective rights.
However, we should not reject helpful theoretical distinctions just because the reality is complex.
While a theoretical distinction may not necessarily reflect the complexity of reality, it helps us to
understand it. Thus, in administrative disputes a useful distinction may be made between an objective
dispute over legality, when a citizen questions the legality of an administrative act, and a subjective
dispute, when a citizen claims his or her rights with regard to the administration. Thus, the distinction
between objective and subjective operates in the interest of all three types of dispute: civil, criminal
and administrative.
At first sight, dispute settlement appears to fall into the subjective category, since a confrontation
between two private persons evokes a dispute of a civil nature. However, it has been argued that the
administrative dispute remains the model in regulatory matters, doubtless being viewed as still having
their origins in public law77. And the categorisation can be further refined by evoking the idea that
dispute settlement, when practised by the regulator and because of the general nature of the regulatory
context, may become a disciplinary matter, a call to order addressed by the regulator to the network
manager or whoever governs access to it. Returning to the three types of dispute, let us first consider
the civil or administrative nature of dispute settlement.
Dispute settlement, between civil and administrative
The fact of asking whether a dispute brought before the regulator is of a civil or administrative
nature has practical consequences. Of course, whatever the nature of the dispute, principles common
to the procedures and similar fundamental guarantees are required, since the rules of procedure apply
whatever the category of dispute and Article 6.1 of the European Convention on Human Rights applies
to both criminal and civil cases, administrative proceedings being of a criminal nature when they
concern sanctions and of a civil nature when they concern patrimonial rights and obligations78.
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European law, therefore, partly blurs the distinction between civil and administrative disputes79.
Yet the implications of that distinction remain, especially in domestic French law. The fact that a
regulator exercises his power in a manner more closely resembling that of a judge does not necessarily
mean that he becomes a civil jurisdiction, though that could be the result of a new way of conducting
administrative action, in a new conception of the State80. That is the assertion of Professor Laurent
Richer, who considers that the settlement of disputes by the Commission de Régulation de l’Electricité
is similar to the office of an administrative judge81. Even the Paris Appeal Court, in its judgment of 24
February 2004 in EDF v. Sinerg82, emphasises that the law has given the regulator "a complementary
competence" to that of the administrative courts.
But the law also gives a very strong indication of the civil nature of disputes when it states that,
for both the energy and the telecommunications regulator, appeals against their decisions in matters
relating to the settlement of disputes lie to the Paris Appeal Court. Unless one were to argue that the
Paris Appeal Court would become an administrative jurisdiction because its office in that case was so
particular83, this corresponds more to an acknowledgment that the office exercised by the regulator in
such cases is a civil one. If that is so, and if the distinction between sectors ceases to be relevant in
relation to the unity of the jurisdictional office84, the weight of history must be the only reason why the
new power of the Conseil Supérieur de l’Audiovisuel to settle disputes is exercised under the control
of the Conseil d’Etat as appellate jurisdiction.
Another consequence of the nature of the regulator's office when settling a dispute between
operators lies in his capacity to be proactive. Traditionally, a civil judge remains neutral or even
passive and allows the parties to set the terms of the debate and control the evidence, whereas an
administrative judge, faced with an act rather than personal claims or a dispute in which the
administration is much more powerful than the pleader challenging it, will be more active and more
powerful in the conduct of proceedings.
Having weighed up the issues at stake in our categorisation, the next step is to deploy the criteria
for making it. Too much importance should not be placed on formal criteria: for example, the fact that
one of the parties to the dispute is a public entity, or that the dispute involves two civil entities, should
not automatically mean that the procedure is administrative in the first case and civil in the second.
Under the influence of Article 6 of the European Convention, formal criteria, especially those relating
to the legal form of the subjects of law in dispute, are used less and less. That should be all the more so
in regulatory law, since the distinction between operators is made not according to whether they are
public or private entities but whether they are historic operators or new entrants, or managers of
transport networks or operators that should have access to them. In this respect France Télécom, a
listed company, and RTE (Réseau de Transport d’Electricité), a division of EDF and soon to be an
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autonomous legal entity, albeit still public and entirely controlled by the State, are in the same
position, have the same function and the same power and must be treated procedurally in the same
way.
Let us therefore apply more substantial and comprehensive criteria to the categorisation of
disputes. If regulated sectors are becoming more "civilised", insofar as the ordinary conditions of
competition are becoming more prevalent and they are developing through spontaneous and bilateral
contractual initiatives85, dispute settlement should follow that movement, being itself ordinary by
nature, in a context where the regulator would be the specialist judge and expert. The regulator should
then remain in the background in dispute settlement procedures dominated by the principle that the
parties control the course of civil proceedings, while the civil judge, on appeal, will remain in his
element.
In contrast, when dispute settlement concerns only access or the technical quality or financial
terms of access, the situation is closer to one of "administrative policing", a situation in which the
network manager is reminded of his duties or, if necessary, held liable86. This in turn suggests that the
judge's office is more of an administrative one. Under those conditions, technically, the regulator
should conserve his power to set prices, while the control of the courts should be limited to controlling
external legality. In that case, is the aspect of policing the sector and imposing discipline so strong that
we may consider the regulator's office, exercised within the context of dispute settlement, to be of a
criminal nature?
Dispute settlement, between civil and criminal
At first sight the question does not arise because some things are self-evident: the regulator's
office is of a criminal nature when he uses his disciplinary powers and of a civil nature when he settles
a dispute between two parties. That is what the words mean. But definitions and words do not
necessarily coincide: the fact that the law uses this or that word does not necessarily mean that the
substantive powers follow. Far from this sovereign formalism, in European law appropriate definitions
derive not from the words that designate the powers but from the delineation of the powers
themselves.
Thus if, under cover of one power, a body exercises another, European law applies the legal rules
of the latter, not of the former. To take a well-known and generally accepted example, when a
jurisdiction or administrative body obeys the rules that govern administrative disputes but, in doing so,
punishes faults by ordering sanctions, European Court of Human Rights case-law considers that the
power is in reality of a criminal nature87.
This can be just as true of the regulator's apparently peaceable civil office. A drastic reduction in
the price of access charged by the network manager may sometimes be a punishment rather than a
solution to a dispute. For example, in one case the Commission de Régulation de l’Energie very
sharply reduced the access price charged by the electricity transport network manager on the grounds
that it had failed to fulfil its obligation of transparency in negotiations with the firm seeking access to
85
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La décision de la Commission de Régulation de l’Energie du 27 mars 2003, Papeterie de Bègles , considère
que le pouvoir d’engager la responsabilité du gestionnaire de réseaux fait partie de son pouvoir de
règlement des différends. Cela ne va pourtant pas de soi.
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the network88. In its appeal to the Paris Appeal Court, EDF argued that the regulator had in fact
punished it for failing to fulfil its obligation, a power of sanction that the regulator could not pretend to
exercise when settling a dispute. The argument was not accepted in that particular case89, but the
question remains.
When a regulator, of his own accord, decides the technical and financial conditions of an access
that the transport network manager cannot refuse, is that still an office of reconciliation between two
firms engaged in a dispute? A dispute can only exist between persons who are free to determine their
relations. Furthermore, when the regulator, through his power, ensures that the network manager
behaves properly in his relations with the competitor and complies with his many obligations, the
situation approximates to enforcement. The network manager is so unconventional that he often
resembles a regulator more closely than a firm on a market.
That opens up new avenues for arguments asserting that a regulator should have the power to
settle disputes. First, whereas the competition authority has no specific dispute settlement power,
exercising only a disciplinary power, when that power is exercised by issuing injunctions or striking
out or redrafting unlawful clauses or making observations about what would not constitute an abusive
price, it is tantamount to settling a dispute between the owner of the essential facility and the person
wishing to gain access to the competitive arena.
More generally, if we do not limit ourselves to physical networks of essential infrastructure but
reason more broadly in terms of access, when an operator has the power to restrict access to a space in
which firms carry on their business, we should consider the agreement formulated by a market
undertaking which accepts or refuses the trading of securities issued by a firm and states the respective
obligations of the market undertaking and the issuer in a sort of preliminary contract. Any disputes
that may arise from this contract of access are currently left to the ordinary courts. And yet the power
to settle this type of dispute could be entrusted to the Autorité des Marchés Financiers, the financial
markets regulator, to the benefit of all.
Thus, to draw a first conclusion about this power shaped by practice, it appears that when a sector
is not built on a natural monopoly, when competition is the first principle and the sector is close to
achieving competitive maturity, then dispute settlement simply and substantially contributes to the
civilising trend, meaning a return to ordinary systems of contract and sufficient competition. The
matter is then subjective in the same way as in civil law or plenary jurisdiction.
Conversely, when the sector is built on a natural monopoly and the competitive vigour and
technical security of the sector depend on fair access to it, the regulator exercises his power to settle
disputes partly to maintain balance within the sector, i.e. in an objective perspective of regulation, and
partly to keep a very powerful network manager in line. Thus, whatever the words may say, the office
exercised by the regulator settling a dispute has more of an administrative and disciplinary character,
i.e. it is an objective office.
Drawing the consequences of this division between objective and subjective, which coincides
with and expresses on another level the distinction between regulation and traditional jurisdiction, we
would conclude that treatment should be differentiated according to whether dispute settlement takes
place in the first perspective or the second, in line with the consequences identified at the beginning of
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this study90. That should influence but also legitimise not only the way in which regulators use their
various powers to settle disputes but also the way in which the courts control the exercise of those
powers.
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Sur les quatre conséquences de la première perspective, dans un cadre de contentieux objectif, v. supra ; sur
les deux conséquences de la seconde perspective, dans un cadre de contentieux subjectif, v. supra.

201

Independent regulatory agencies and elected politicians in Europe
Dr. Mark Thatcher, Department of Government and Centre for Analysis of Risk and regulation
London School of Economics
Note: This text is to appear as a chapter in D. Geradin, R. Munoz and N Petit, (eds), Regulatory authorities in the EC: a new
paradigm for European governance (Edward Elgar 2005). The author can be contacted by e-mail: m.thatcher@lse.ac.uk.

Introduction
The 1980s and 1990s saw the creation and/or strengthening of independent regulatory agencies
(IRAs) in Europe. The most significant changes concerned IRAs for market competition- general
competition authorities, sectoral utility regulators and financial regulators. Most analyses, both
theoretical and empirical, have focused on formal institutional arrangements- how and why elected
politicians delegated to IRAs, the institutional form and powers of agencies and the powers remaining
in the hands of elected politicians. This paper seeks to examine the stage after formal delegation- how
IRAs have behaved in practice and in particular, their relationship with their principals, elected
politicians. Empirically, relatively little comparative work across both European nations and policy
domains has been done on this.91 Theoretically, the dominant principal-agent models treat the
relationship between elected politicians and IRAs as one of control by elected principals over their
agents, a problem that is dealt with through the formal institutional design of delegation.
This paper shows how formal institutional arrangements leave much room for choice. Moreover,
the formal framework of delegation is overlaid with informal relationships and resources. Hence it
looks both at how elected politicians have to used their formal powers over IRAs, and other aspects of
the relationship between the two sets of actors. It argues that elected politicians have chosen, in terms
of membership, to constitute IRAs as a separate set of actors, distinct from elected politicians, and
often not to exercise other formal controls over IRAs such as reversing their decisions. It then explores
the informal relationships and networks that have developed between IRAs and elected politicians.
The paper begins with a brief theoretical and methodological discussion of IRAs and their
relationship with elected politicians, using principal-agent models as its starting point; it then sets out
the spread of IRAs in Europe in key market domains, their formal institutional autonomy from elected
politicians, the controls that remained in the hands of politicians and expectations at the time of their
creation in the 1980s and 1990s. It shows that elected politicians had great discretion over the use of
controls and that expectations of IRA independence were low. Thereafter, it explores the relationships
between IRAs and elected politicians through analysis of the use of the latter’s formal powers, before
discussing informal relationships and wider networks.
Principal-agent models: IRA independence from elected politicians
Principal-agent (PA) analyses are the dominant model of delegation to non-majoritarian
institutions such as IRAs, albeit that they are open to challenge and criticism (Thatcher and Stone
Sweet 2002; for recent major PA work on agencies, see Epstein and O’Halloran 1999 and Huber and
Shipan 2002). They analyse changes in the formal institutional framework, namely principals (in our
case, elected politicians) creating and giving the agent formal powers, but also limiting its discretion
through controls, including those retained by principals. Those principals aim is to give the agent
sufficient autonomy to fulfil the functional purposes for which it was set up (for instance, to enhance
91
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credible commitment or shift blame), but to limit ‘agency losses’, namely behaviour by IRAs contrary
to the preferences of their principals. Agency losses can arise from two sources: ‘shirking’, because
the agent follows its own preferences which diverge from those of its principal(s); ‘slippage’ due to
institutional incentives causing the agent to behave contrary to the wishes of its principal(s). To reduce
‘agency losses’, PA analyses look to formal institutional design. In particular, principals can establish
mechanisms to attempt to reduce their losses, notably administrative procedures that apply before the
agent acts (such as screening and selection mechanisms for the choice of agents), and ongoing devices
that apply after delegation (cf. Kiewet and McCubbins 1991, McCubbins and Schwartz 1984). Thus
principals create formal controls such as powers over appointment, dismissal, budget setting and
review or reversal of agents’ decisions, to attempt to ensure that agents follow their preferences.
Although PA frameworks have increasingly concentrated on formal institutional design (Pollack
2002), they also provide a useful starting point for analysis of post-delegation relationships, if only in
structuring discussion and offering assumptions and terms. First, they underline that whatever legal
terms are used, IRA ‘independence’ from elected politicians is not total (or zero), but varies. Second,
they draw our attention to the expectations and calculations of principals at the time of delegation:
principals know that IRAs will have a degree of discretion and hence a zone within which they can
take decisions that may run counter to the preferences of their principals. Third, PA frameworks point
to the importance of formal controls and institutional frameworks in the behaviour of IRAs and their
relationship with elected politicians. These frameworks structure the nature of the relationship
between the two: even if agencies are labelled ‘independent’, they are created by elected politicians
and operate in a framework created by the latter and in which the latter continue to have powers over
them.
However, PA frameworks are also open to criticisms in the study of post-delegation behaviour.
First, the concept of agent ‘independence’ is difficult to define and even more tricky to identify
empirically. It faces the problems that principals may have incentives to hide whether IRAs are
following their own preferences, and/or vice versa, not to admit agency loss. If the use of sanctions is
utilised as an indicator, for instance, agents may appear to be autonomous if principals do not apply
sanctions, but this may be due to controls being so effective and agents rationally anticipating
principals’ responses that sanctions do not need to be used, thereby producing ‘observational
equivalence’ (Weingast and Moran 1983). Second, the focus on agency independence and agency
losses may lead to a misleading focus on conflict between principals and IRAs, ignoring their common
interests and cooperation. Third, as Moe points out, the ability of the principal to influence agency
performance depends on both control mechanisms and its use of those mechanisms. The latter cannot
be taken for granted (Moe 1985: 1101). Principals must have the desire and energy to use the controls;
many different applications of controls are possible (for instance, appointment powers can be used to
select political cronies or independent-minded individuals) (Moe 1985, cf. Moe 1982). A fourth issue
is that the attention to formal instruments of control may also miss the many informal aspects of
relationships between elected officials and IRAs that may go beyond and/or subvert formal
institutional frameworks. Finally, the PA framework may be too static. Within the same formal
institutional framework, relationships may change due to factors such as learning or the development
of cooperation or norms as part of ‘iterated games’.
The approach taken here is therefore to use PA analyses as a starting point by analysing the
formal controls that they suggest are important in post-delegation relationships. Thereafter, however, it
also examines informal relationships between IRAs and elected politicians. Since examining IRA
independence from elected politicians faces theoretical and empirical difficulties, the paper looks at
conditions that structure the relationship between IRA and elected politicians- both formal controls
and informal relations. These conditions may not predict IRA behaviour in particular cases, but do
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provide the context in which IRAs and elected politicians relate to each other on specific policies and
decisions.
IRAs in Europe: formal institutional frameworks and initial expectations
Traditionally, very few IRAs existed in Europe- they were very much an American institution.
Regulation- better known as industrial policy- was largely a closed game between government and
suppliers (public or private), into which occasionally other actors such as trade unions intruded. (cf.
Hayward 1986, 1995, Schmidt 1996, Machin and Wright 1985, Cawson et al 1990, Dyson and Wilks
1983, Grant 1989, Muller 1989).
This position ended from the late 1970s onwards, as IRAs were created in all major European
nations (cf. (Thatcher 2002a,c, Gilardi 2002, Levy and Spiller 1996, Doern and Wilks 1996). Each
country has its own legal doctrines and definitions: Italy and France have ‘independent administrative
authorities’;92 in Germany, there are several types of agency- public and private law agencies, federal
and Land agencies, most within or subordinate to ministries, with even ‘independent agencies’ such as
the Federal Cartel Office and the telecommunications regulator, the RegTP, being (legally) subject to
supervision and instructions from ministries; Britain does not have a legal doctrine of independent
agencies. Moreover, the term ‘agency’ can be used for bodies that are in fact legally subordinate to
ministers. Therefore minimum requirements for inclusion as an IRA refer to the formal institutional
position and comprise: the agency has its own powers and responsibilities given under public law; it is
organisationally separated from ministries; it be neither directly elected nor managed by elected
officials. Table 1 offers an overview of IRAs in key market domains in the four largest European
countries, Britain, France, Germany and Italy with dates of creation.
Table 1 Independent regulatory agencies for market competition in Britain, France, Germany and
Italy in selected domains in 2003
Domain
General
competition

Britain
Competition
Commission 1998(1948) and OFTOffice
of
Fair
Trading 1973
TeleOfcom 2003
communicati (Oftel-Office of Teleons
communications,
1984)

France
Germany
Conseil
de
la Bundeskartellamt
Concurrence
1986 [Federal Cartel
(1977)
Office] 1957

Italy
AGCMAutorità
Garante
della
Concurrenza e del
Mercato 1990

ART- Autorité de
Régulation des Télécommunications
1996

AGCOM -Autorità
per le Garanzie nelle
Communicazioni
1996

Energy

Commission
Régulation
l’Energie 2003
(2000)

Water

92

Ofgem (Office of Gas
and
Electricity
Markets) 2000 (1986
for Ofgas and 1989
for Ofgem)
Ofwat (Office of
Water Services 1989

de
de

RegTPRegulierungsbeh
örde
für
Telekommunikati
on und Post 1996

AEEG- Autorità per
l’energia elettrica ed
il gas 1995

Cf. Cassese and Franchini 1996; Perez, 1996, Gobbo and Zanetti 2000, Martinelli 2000, Giraudi and Righettini
2001. For France, see Conseil d’État 2001, Teitgen-Colly 1990, Colliard and Timsit 1988, Guédon
1991.
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Railways

Postal
services
Media

Stock
Exchange/
Shares

Office
of
Rail
Regulator 1993 and
Strategic
Rail
Authority
1999
(1993)
Postal
Services
Commission 1999

RegTPsee
telecommunicatio
ns
Ofcom 2003
Conseil Supérieur de No
national AGCOM (see tele(Independent
l’Audiovisuel 1989 bodycommunications)
Television
(1982)
Landesmedienans
Commission
1990,
talt for each Land
and
predecessors1954)
FSAFinancial AMF (Autorité des BafinConsobLa
Services
Authority Marchés Financiers) Bundesantalt für Commissione per le
1997 (1986)
2003
(COB- Finanzdiensleistu società e la borsa
Commission
des ngen- 2002
1974
operations de bourse (1995)
1967 and Conseil des
Marchés de Valeurs
1996)

Notes:
1 Dates refer to legislation creating of the IRA; in brackets are the date on which an IRA was first created in the
domain.
2 Empty boxes- no sectoral IRA; for a discussion of the German model, see Coen, Héritier and Böllhoff 2002,
Böllhoff 2002, Eberlein 2000 and Lodge 2000.
3 There are often several financial regulators- the most important regulator for stock exchanges is taken; for
Germany, analysis relates to Bundesaufsichtsamt für Wertpapierhandel, which was absorbed into Bafin in 2002.

Expectations of the independence of most IRAs from elected politicians in Europe were low at
the moment of their birth. Previous experience had seen a very high level of politicisation of decision
making. Many states had no tradition of IRAs and judicial doctrines of state power that ran counter to
strong IRAs- notably in continental Europe. Moreover, at times, IRAs were established almost as an
afterthought to accompany privatisations (for instance, in telecommunications in Britain in 1984) and
with little political debate controversy (Thatcher 1999, Chevallier).
Such expectations appeared to be well founded in the institutional framework of IRAs. Ministers
kept vital powers, often over licensing and final decisions over mergers and takeovers. Moreover,
elected politicians enjoyed strong controls over IRAs, with few restrictions over their use. In
particular, they controlled:
- nomination of the heads of IRAs- either by ministers (for example, in Britain), or by a
combination of heads of the executive and the legislature (for instance, heads of lower and
upper houses or election by the legislature), methods common in France and Italy. There are
almost no limits as to how elected politicians can exercise those powers nor criteria over
qualities that appointees should have;
- the power to reappoint IRA members, who were often appointed for limited terms
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- determination of IRAs’ budgets and staffing levels- budgets came from public sector funds
within annual budgeting and even if raised from industry levies, were set by government
ministries,;
- powers to overrule IRA decisions- for instance, in Germany, the Economics minister can
overrule a Bundeskartellamt refusal of a merger/takeover, whilst in Britain, the Secretary of
State for Industry had the power to accept or reject the Director General Fair Trading’s
‘recommendations’ as to whether a merger should be referred to the Competition Commission
(formerly the Monopolies and Mergers Commission); he/she also had the power to reject the
Competition Commission’s advice.
The formal institutional framework also offered few limits on the activities and strategies of
IRAs. Thus for instance, limits on renewal of terms are rare, whilst conditions and procedures for
dismissal of a regulator are mostly unspecified. The objectives set for IRAs are often very broad.93
Similarly, the legislation offered little detail on matter such as IRAs determining their strategies or
over activities such as publicising themselves, establishing procedures for consultation or creating
networks with other actors. Similarly, very few provisions are made over the internal organisation of
IRAs. Thus the formal institutional framework left much room for IRAs to determine their strategies
and choose how to develop and use their resources.
The relationship between elected politicians and IRAs: resources and use of discretion
IRAs and elected politicians have many resources. However, in part following PA analyses, I
focus first on the use of key formals: appointing and dismissing IRA members, and then setting IRA
resources, notably their budgets, and reversing their decisions. Thereafter I examine informal
relationships and wider networks of IRAs and elected politicians.
i) Membership of IRAs
Nomination of IRA members is claimed to be the most visible and effective formal control over
IRAs available to elected politicians available (Majone 1996: 38; Wood and Waterman 1991). Given
the lack of formal controls over choice of nominees, one hypothesis is that elected politicians seek to
control IRAs by appointing party politicians- either past politicians who ‘owe’ debts and may wish to
re-enter politics- or aspirants who use IRA membership as a route into politics.
Table 2 takes two measures of the party politicisation of appointments to IRAs: holding national
government office or standing for legislative or local elections; publicly-known party affiliation. Party
politicisation does not exclude expertise- some individuals may be both linked to parties and be
experts in a domain (for instance, several members of the RegTP in Germany or Professor Giuliano
Amato as head of the Italian competition authority 1994-7) but at the very least, appointing individuals
with clear party links reduces the public distance between IRAs and partisan politics.
Table 2 Party activism and public affiliations of IRA members 1990-2001

%
93

holding

Britain
or 3%

France
9%

Germany
15%

Italy
23%

Thus for instance, the Director General of Oftel had two primary duties under the 1984 Telecommunications
Act: to ensure that "all reasonable demands" for telecommunications were satisfied throughout the
UK, except if not reasonable practicable"; to ensure that suppliers could finance the provision of such
services.
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standing
for (1 of 33)
public
office
(local, national or
European) before
or after term on
IRA
%
publicly 0
affiliated
with (0 of 33)
party

(4 of 46)

(2 of 13)

(6 of 26)

46%
(21 of 46)

36%
(5 of 13)

77%
(20 of 26)

Notes: Information derived from biographies, newspaper reports and Who’s Who.
1 Coverage:
Britain: members of all sectoral IRAs; only heads of OFT, Competition Commission and predecessor
Monopolies and Mergers Commission, SIB/FSA and ITC; excludes temporary interim regulators.
France: All members of sectoral IRAs; President of Conseil de la Concurrence and COB
Germany: Presidents and Vice-Presidents of Bundeskartellamt, Bundesaufsichtsamt für den Wertpapierhandel
and RegTP; 1 vice-President of Bundeskartellamt excluded due to lack of information
Italy: All members of AGCOM, AEEG and AGCM

The results show that in Britain, France and Germany, elected politicians have not used their
appointment powers to choose party activists; even the broader category of publicly-known party
affiliations covers a minority of IRA members and generally arises in communications regulators.
Britain is an extreme case: no regulator between 1990 and 2001 had been recently politically active or
linked to a party (although a recent exception is the new head of Ofcom, Lord Currie, a Labour peer).94
This does not mean that regulators lack political views but does show that individuals with public ties
to parties have not been appointed). Italy is an exception in that almost all members of AGCOM, the
communications regulator, have clear party political affiliations and a high proportion have stood or
held public office (della Cananea 2002).
Premature departure from office provides another indication of the relationship between IRAs
and elected politicians. No IRA member has been formally dismissed in the sample. Even resignations
have been relatively rare, and have often been for personal or professional reasons, including taking
other attractive posts, rather than pressure from elected politicians. There is little evidence of IRA
members leaving office when the party in government changes hands. Table 3 shows both total
numbers of IRA members resigning and those who left from those IRAs that existed throughout over
the period 1990-2001 (the latter to correct for biases due to different live spans of IRAs).

94

Sir Gordon Borrie, DGFT 1976-92, stood unsuccessfully for Parliament in the 1950s but by the 1970s was not
publicly linked to a political party.
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Table 3 Resignations of IRA members before end of term 1990-2001

%
resigning
before end of
term
(or
retirement
if
permanent post)
% resigning of
IRAs existing
1990-2000

Britain
15%
(5 of 33)

France
13%
(6 of 46)

Germany
17%
(2 of 12)

Italy
19%
(5 of 26)

29%
(5 of 17)

18%
(5 of 28)

0
(0 of 5)

23%
(3 of 13)

It may be thought that politicisation of appointments and early departures may be greatly linked
to the characteristics of sectors- especially whether they are highly salient in party politics. One good
comparison is between communications IRAs (telecommunications and broadcasting), which lie in
highly contentious fields, and general competition authorities, which are generally less salient for
party politics. Table 4 analyses party politicisation and resignations across the two groups of IRA.
Table 4 Party activism and public affiliations of communications and general competition IRA
members 1990-2001
Communications IRAs
(telecommunications
broadcasting)
% holding or standing for 16%
public office (local, national (9 of 56)
or European) before or after
term on IRA
% publicly affiliated with 48%
party
(27 of 56)
% resigning before end of 18%
term (or retirement if (10 of 57)
permanent post)

General
and authorities

Competition

18%
(5 of 28)

43%
(12 of 28)
22%
(6 of 28)

Note: coverage- no broadcasting IRA in Germany; AGCOM in Italy; CSA and ART in France; Oftel and ITC in
Britain

A comparison between the two sets of IRAs suggests that, perhaps surprisingly, the extent of
politicisation is only slightly higher in communications than in general competition IRAs, despite the
political sensitivity of the former. A similar picture of lack of great cross-domain differences emerges
from resignations of IRA members. Cross-domain differences in party politicisation and early
departures appear much smaller than cross-national variations.
These data show that IRA members are not just a subgroup drawn from elected politicians or
altering as governments change, but a group separated from their principals. However, this does not
mean that elected politicians refuse to use their powers over nomination and dismissal to influence
IRAs. Instead a detailed analysis suggests a more subtle and balanced relationships between IRA
members and elected politicians than a simple model of control based on nomination and dismissal.
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On the one hand, IRA members frequently combine expertise, links to the dominant
administrative elite and backgrounds that offer policy outlooks and sensitivity to the government’s
policy aims. Thus for example, most senior IRA members in France are members of a grands corps,
many of whom have served in ministerial cabinets and form part of the administrative-politico elite
(48%- 22 of 46 of the sample in Table 1). Even in Britain, the most depoliticised of the four countries,
heads of the competition authorities have mostly been economists, businessmen and lawyers likely to
believe in the virtues of markets and law (as opposed, perhaps to trade unionists who might attach
greater significance to jobs and industrial restructuring), whilst the three heads of Oftel, the
telecommunications authority between 1984 and 2002, were an accountant and two businessmen, all
known for their belief in competition.95 On the other hand, IRA nominees are rarely party hacks- they
have their own professions and a degree of distance from party politics. They can and do criticise
government policy. This has occurred even in Italy, the most politicised of the four countries- thus
heads of the general competition authority have repeatedly attacked slow progress in privatisation and
ending state monopolies, whilst the head of AGCOM the communications regulator, Professor Enzo
Chelli, publicly called into question the 2003 Communications Bill (which failed to tackle the conflict
of interest between Berlusconi being both Prime Minister and owner of 3 major television stations).
The difficulty and rarity of dismissal means that IRA members can choose whether to resign,
especially if they have a profession to return to or the prospect of lucrative employment. Moreover,
resignations may inflict embarrassment on the government (for example, resignations from the RegTP
in Germany or Sir Bryan Carsberg as head of the Office of Fair Trading in Britain in 1994), as
attention is drawn to government failings.
ii) Implementation- staff, information, expertise and reversal of IRA decisions
Regulation of markets is frequently highly technical and legalistic, requiring certain kinds of
information and expertise. Thus for instance, decisions on takeovers and mergers can depend on
matters such as definition of relevant markets, entry barriers and cost structures; in utility industries
such as telecommunications, regulation of prices can be based on whether a supplier has ‘significant
market power’ and long-run marginal costs. At the same time, as noted, the formal institutional
framework generally offers IRAs only very broad objectives, leaving them much discretion over
setting strategies and using their powers. Expertise, control of detailed implementation and setting
strategies are vital in the relationship between IRAs and elected politicians.
Many PA have emphasised the importance of elected politicians’ powers to set agents’ budgets
and staffing and to overrule agents’ decisions. Table 5 shows the budgets and staffing levels of general
competition and communications IRAs in 2000.

95

The heads of the OFT were Sir Gordan Borrie (Barrrister and legal academic) 1976-92, Sir Bryan Carsberg
1992-94 (accountant), John Bridgeman (1995-2000 (senior business executive) and John Vickers
2000- present (academic economist); for the MMC, the most recent have been Sir Sidney Lipworth
1988-93 (senior business executive), Graeme Odgers 1993-7 (senior business executive) and Derek
Morris 1997-present (academic economist); the heads of Oftel have been: Sir Bryan Carsberg 1984-92
(accountant), Don Cruickshank 1988-93 (accountant and business executive) and David Edmonds
(civil service and senior business executive).
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Table 5 Resources of IRAs 2000

General competition
authoritiesspending
General competition
authoritiesstaff
numbers
Telecommunications
regulatorsspending- NOTE 1
Telecommunications
regulatorsstaff
numbers NOTE 1

B
68.6m euros (OFT
and
Competition
Commission/MMC)
547 (OFT and
Competition
Commission/MMC)
22.4m euros

F
1.9m euros

Ger
17m euros

It
28.6m euros

110

262

137

14.1m euros

63.8m euros

26.8m euros

190

145

4200

178

Note:
1 Germany- RegTP covers both postal and telecommunications services; Italy- AGCOM covers
telecommunications and broadcasting.

The figures indicate that IRAs are relatively small in terms of numbers and spending.
Nevertheless, although budgets and staffing may be important, the activities of IRAs, especially rulemaking, may not require many staff. Indeed, specialist expertise may be equally important. Whilst
IRAs may be disadvantaged vis-à-vis large, well-resourced powerful firms and hence prone to capture
or reliance by such firms, our interest lies in the power of IRAs relative to elected politicians. A
comparison of the two in terms of specialised expertise offers a more complex picture than that of
figures for total staffing and budgets. Many heads of IRAs have existing high levels of knowledge of
their domain- and/or relevant general skills, such as law, economics or accountancy.96 In contrast,
ministers are rarely regulation or domain specialists. Finally, the average length of tenure of regulators
is high- well above that of ministers or even governments: longer tenure can not only offer greater
expertise, but also allows IRA members to ‘wait out’ a minister. Table 6 looks at the tenure of senior
members of general competition authorities to allow cross-national comparability, since such
authorities have existed throughout the 1990s in all four countries. It takes those senior members who
finished their term or whose appointment was renewed.
Table 6 Average tenure of senior members of general competition authorities 1990-2001

Average tenure

Britain
6.4 years
(5)

France
7.5 years
(17)

Germany
7.7
(3)

Italy
5.3 years
(7)

Notes:
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Thus for example, for competition IRAs: in Italy, all three heads (Saja 1990-94, Amato 1994-7 and Tesauro
1998-present) were lawyers; for Germany two Presidnets of the Bundeskartellamt were lawyers
(Kartte 1976-92 and Wolf 1992-99) and one an ecoinomist (Böge 2000-present), for Britain, see
above; in France, two of the three presidents of the Conseil de la Concurrence were senior members of
the Conseil d’Etat, with expertise in administrative law (Laurent 1987-93 and Hagelsteen 1998present).
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1 Average tenure: only those members who left during period 1990-2000, except if appointment renewed; where
term of office began before 1990, time is included; excludes those deceased in office; for Germany, only
Presidents of the Bundeskartelhampt are included.
2 For France, all members of the Conseil de la Concurrence included; if only the President is included, average
tenure would be 5.5 years. For Italy, all members of AGCM included; for Britain, DGFT (Director General of
Fair Trading) and Chairman of Competition Commission/MMC (Monopolies and Mergers Commission).

Naturally IRA members and elected politicians rely heavily on their staff. Here the both the
number and composition of staff may be extremely important- notably having domain specialists and
also lawyers and economists. Legislatures are generally very under-resourced in terms of specialistsfor example, the 2003 House of Lords Constitution Committee has conducted a review of independent
regulators had one specialist advisor. Even governments frequently have fewer specialised staff than
IRAs. Thus for instance, the German government abolished its Posts and Telecommunications
ministry and transferred all the staff to the regulator, the RegTP. In Britain, most senior officials at the
Department of Trade and Industry are policy generalists, not regulation specialists or economists or
lawyers.
Staffing and budgetary constraints have not prevented IRAs from deciding their own strategies.
On the contrary, many IRAs have developed innovative approaches, at times contrary to sectoral or
national traditions. Thus for instance, the Italian general competition authority has led repeated attacks
on long-standing monopolies and oligopolies, including state ones in fields such as
telecommunications and broadcasting (cf Perez 2002). In Britain, Oftel made promotion of
competition its main objective after 1984 (cf. Carsberg 1989, 1991), although this was only one of its
secondary objectives under the 1984 Telecommunications Act. In some instances, IRAs were
following directions already set by elected politicians- for instance, the ART in France has largely
followed French government policy of balancing competition with a degree of protection for France
Télécom. On some rare occasions, IRAs have pursued strategies that conflicted with the objectives of
governments- for instance, the pro-liberalisation strategies of the Italian competition and energy
regulators have been in sharp contrast to the policies of the Berlusconi government. However, in many
cases, IRAs have acted in cooperation with governments or have accelerated and developed
government policies. Thus for instance, the pro-competition stances of the telecommunications and
energy IRAs in Britain accelerated and developed previously rather timid government policies,
playing a significant role in the liberalisation of the entire telecommunications, gas and electricity
markets. Another significant example concerns 3G mobile licensing, in which telecommunications
IRAs in all four countries considerably influenced government decisions.
If IRAs take decisions that elected politicians dislike, the latter sometimes have formal powers to
overturn those decisions. Although there are few publicly-available data, the figures are very striking.
Thus for instance, in Germany, under the 1973 amendment of the competition law, the Federal
Economics Minister can overturn a refusal by the Bundeskartellamt to allow a merger (cf. Baake and
Perschau 1996). However, only 6 decisions have been overturned between 1973 and 2000, with the
last dating back to 1989.97 In Britain, the Secretary of State for Industry has the power to accept or
reject the Office of Fair Trading’s ‘recommendations’ as to whether a merger should be referred to the
Competition Commission (formerly the Monopolies and Mergers Commission); he/she also has the
power to reject the Competition Commission’s advice (Wilks 1999: 194-242). Use of the two powers
is extremely rare: the OFT’s recommendations were rejected in only 14 cases between 1990 and 1997,
and only four cases have been found for the MMC’s report (source: MMC annual reports).
97

The Daimler Benz-MBB decision, which although much discussed, represents the exception rather than the
rule.
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iii) Informal relationships and wider networks
Whilst PA theory focuses on the formal institutional structure governing IRAs, qualitative studies
suggest that informal relationships and wider networks are equally if not more important for the
relationship between IRAs and elected politicians (cf. Hancher and Moran 1989; Scott 2001).
Although IRAs are legally and organisationally separated from governments, the two generally
enjoy close informal relationships. At the senior levels, IRA members are drawn from national elitesfor example, the "grands corps" and ministerial cabinets in France and the "professori" in Italy (48%
of the sample in France and for Italy, 62% of the sample were" professori"- 16 of 26). Most have had
lengthy experience of public life, but outside elected office. Thus for instance, they may have held
senior posts in or close to government or served on public committees and commissions. Thus for
instance, all three heads of German competition authority since 1976 had been heads of department in
government ministries, whilst the three heads of the Italian competition agency had been President of
the Constitutional court (Saja), senior politician and academic (Amato) and professor and Advocate
General to the ECJ (Tesauro). At lower levels, many IRA staff have been drawn from government
departments Even in well-established IRAs, ‘second tier’ personnel are often civil servants- eg Anna
Walker, deputy director general at Oftel in the 1990s, was a vital link with the government (cf Hall et
al 2000), and indeed returned to a central executive department (energy) from her Oftel post.
The result of these recruitment patterns are a web of personal ties linking IRAs with policy
makers, both at senior levels between the appointed heads of IRAs and elected officials, and at more
junior levels with government civil servants. These ties often result in frequent consultation and twoway communication between IRAs and governments, so that each influences the other (cf Hall, Scott
and Hood 2000). IRAs and elected politicians may form alliances and cooperate in order to deal with
other actors- notably regulatees, other countries and international organisations. Sometimes they have
done so in surprising directions- for example, governments have supported the extension of
competition in utilities even though this eroded the domestic base of national champion firms,
including state-owned ones. At times, IRAs can engage in battles within governments; thus for
instance, the French telecommunications regulator, the ART, allied itself with the Industry ministry
against the Finance Ministry in debates about the system too allocate 3G licences and the amounts of
money to be raised (the Finance ministry sought maximum revenues and an auctions system as
opposed to a lower-revenue beauty contest).
IRAs have also built up their own networks at both national and supranational levels. Thus for
example, the utility regulators in Britain meet regularly and have agreed common policies on matters
such as capital investment and risk (Moran 2003). There are also Europe-wide ‘fora’ for
telecommunications, electricity and gas regulators, with annual meetings, supplemented by continuing
informal contacts. IRAs also have close links to the Commission, sometimes formalised (eg the
European Regulators Group for Electronic Communications, previously the High Level Regulators’
Group). In EC sectoral committees of officials, countries are often represented their IRAs rather than
ministries. These networks allow not only policy learning across countries, but also influence on EC
legislation at an early stage. Given the growth of the role of the EC in regulated markets, such access
is important for IRAs. It offers a counterbalance to national governments, who play a crucial role in
the EC’s legislative process.
The EC level of decision making also allows a complex game to be played. On some issues, IRAs
have allied themselves with their domestic governments, notably in seeking to ‘export’ national
models of regulation to the EU level. Thus for example, Oftel and other British IRAs have cooperated
with the British government and indeed incumbent suppliers such as BT to press for EC liberalisation.
The EC level of decision making also allows a complex game to be played. On some issues, IRAs
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have allied themselves with their domestic governments, notably in seeking to ‘export’ national
models of regulation to the EU level.; thus for example, the Italian competition authority linked with
the Commission’s Competition Directorate General (DGIV) in the 1990s to press the Italian
government to liberalise telecommunications and to end discrimination against new entrants such as
Olivetti (Cassese 2001; Perez 2002).
Finally, IRAs can develop their own resources and networks with regulatees and the public. IRAs
have created new procedures, such as producing consultation papers and draft decisions and inviting
comments. They have published a much greater volume of information than governments did, even on
sensitive commercial matters such as costs, profits and market shares. They have also made available
the models on which their decisions are based, including economic and pricing models. Such
developments have occurred not only in Britain (Prosser 1997), but also in traditionally more closed
countries such as Italy where IRAs have adopted procedures based principles of openness and
contestability (della Cananea 2002). The information produced by IRAs has been widely disseminated.
Press coverage of IRAs has often been extensive, especially in the utilities and some regulators have
become major public figures (for instance, in Britain, Don Cruickshank at Oftel or Clare Spottiswood
at Ofgas, or in Italy, the head of the Communications Authority, Enzo Chelli). At times, IRAs may
form alliances with powerful regulatees or users, creating ‘consensus’ in favour policies, pre-empting
or opposing certain parts of the government. One clear example came in French debates over 3G
mobile licensing, in which the ART lobbied alongside suppliers for a beauty contest and limits on the
cost of licences against the Finance ministry.
Conclusion
The formal institutional framework governing the relationship between IRAs and elected
politicians is broad and allows much discretion to both sets of actors. Moreover, analysis of formal
structures misses important informal resources and relationships. To understand post-delegation
behaviour, we have analysed how formal powers have been used and then the informal relationships
and networks of IRAs.
The data suggest that elected politicians have not used their powers of appointment to select party
loyalists (except in Italy). Nor have they forced out IRA members before the end of their terms, even
when governments have changed. The result has been IRAs with longer-lasting members than
ministers or most governments. Equally, when available, elected politicians have not used their powers
to overturn IRA decisions. At the same time, informal relationships between elected politicians and
IRAs have developed. Moreover, IRAs have built up their own resources in terms of expertise,
informal linkages and wider networks and legitimacy. The evidence points to the fact that whereas
previously regulation in Europe was largely a matter between governments and suppliers, today,
contrary to expectations at the time of their creation, IRAs in key economic domains in Britain,
France, Germany and Italy constitute a distinct group of actors in regulation.
Explaining why elected politicians have not used their formal powers of control or assessing the
relationship between formal and informal controls and relationships would require a large-scale
investigation. However, two broad interpretations can be put forward for further investigation. The
first is that elected politicians have found means other than the formal controls examined to limit IRA
autonomy and ensure that agency losses were small. These other means might be institutional design
or ex ante controls, administrative procedures and controls exercised by third parties such as interest
groups and the courts (cf. McCubbins and Schwartz 1984, McCubbins, Noll and Weingast 1987,
1989) or non-statutory controls, notably the informal relationships examined. An alternative view is
that elected politicians have chosen to leave IRAs considerable independence and hence not utilise
their formal controls. This might be because for IRAs to perform their functions for elected politicians
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such as increasing credible commitment, they must be independent in practice (cf. Majone 2001). It
might also be that the costs for elected politicians of utilising controls are very high- for instance, in
terms of the informational resources to effectively control IRAs. Indeed, elected politicians may not
want to control substantive policy, preferring to avoid the blame for difficult decisions and concentrate
their energies in more rewarding domains.
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