Multilateral Convention to Implement Tax Treaty Related Measures
to Prevent Base Erosion and Profit Shifting : Functioning under
Public International Law

1. MLI Explanatory Statement, paragraph 11: https://www.oecd.org/tax/treaties/explanatory-statementmultilateral-convention-to-implement-tax-treaty-related-measures-to-prevent-BEPS.pdf.
2. Action Plan on BEPS: https://www.oecd.org/ctp/BEPSActionPlan.pdf endorsed by G20 Leaders at their
September 2013 Summit in St Petersburg: http://www.g20.utoronto.ca/2013/2013-0906-declaration.html.
3. Final BEPS package: http://www.oecd.org/tax/beps-2015-final-reports.htm
4.
Inclusive
framework:
http://www.oecd.org/tax/beps/beps-about.htm,
and
its
members:
http://www.oecd.org/tax/beps/inclusive-framework-on-beps-composition.pdf
5. See note 3
6
See About BEPS and the inclusive framework - OECD

7. The Group of Experts included: Philip Baker (United Kingdom), Théodore Christakis (Greece), Frank Engelen
(Netherlands), Concepción Escobar Hernandez (Spain), Mathias Forteau (France), Itai Grinberg (United States),
Jan Klabbers (Netherlands), Vaughan Lowe (United Kingdom), Philippe Martin (France), Yoshihiro Masui
(Japan), Ekkehart Reimer (Germany), Giorgio Sacerdoti (Italy), Dire Tladi (South Africa).
8.
See
Action
15
Final
Report,
pp.
13-54:
http://www.keepeek.com/Digital-AssetManagement/oecd/taxation/developing-a-multilateral-instrument-to-modify-bilateral-tax-treaties-action-152015-final-report_9789264241688-en#page1
9. Ibid, Annex
10. Ibid, p. 17
11. Ibid, p. 27
12. CTPA/CFA/NOE2(2015)12/REV3/CONF and G20 endorsement: http://www.g20.utoronto.ca/2015/150210finance.pdf
13. See note 8 and endorsement by OECD Council on 1 October 2015 [C/M(2015)19, item 190 and C(2015)125]
and G20 Leaders: http://www.g20.utoronto.ca/2015/151116-communique.html.

14. Members of the ad hoc Group: http://www.oecd.org/tax/treaties/multilateral-instrument-for-beps-taxtreaty-measures-the-ad-hoc-group.htm
15. 2003 Agreement on Extradition between the European Union and the United States of America:
http://ec.europa.eu/world/agreements/downloadFile.do?fullText=yes&treatyTransId=10121,
see
also
Developing a Multilateral Instrument to Modify Bilateral Tax Treaties, Action 15 - 2015 Final Report p.35:
http://www.keepeek.com/Digital-Asset-Management/oecd/taxation/developing-a-multilateral-instrument-tomodify-bilateral-tax-treaties-action-15-2015-final-report_9789264241688-en#page1. Other examples, cited in
the Annex to the 2014 Report (pp. 32-34), include the European Convention on Extradition (1957), European
Convention on the Repatriation of Minors (1970), the Convention for the Suppression of Unlawful Acts against
the Safety of Maritime Navigation (1988), the North American Free Trade Agreement (1994) and the
International Convention for the Suppression of the Financing of Terrorism (1999).

16. See note 1, paragraph 13.
17.
1969
Vienna
Convention
on
the
Law
of
Treaties:
https://treaties.un.org/doc/publication/unts/volume%201155/volume-1155-i-18232-english.pdf
18
It is important to recall here that the extent to which a member jurisdiction of the Inclusive Framework on
BEPS Implementation (see note 6) has fulfilled its commitment to implement the BEPS minimum standards will
be monitored by means of a peer review mechanism.
19
See note 18.
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An exhaustive list of authorised reservations to the MLI is set out in its Article 28(1). The only exception, as
set out in Article 28(2), are reservations with regard to the scope of cases eligible for arbitration under Part VI
of the MLI which can be formulated by a Party choosing to apply Part VI. See also paragraphs 264-270 of the
Explanatory Statement to the MLI.
21. As set out in paragraph 15 of the Explanatory Statement to the MLI, “[i]t is expected that Parties would use
their best efforts to identify all provisions [of the bilateral treaty] that are within the objective scope of the
compatibility clause. It is not intended that Parties would choose to omit some relevant provisions while listing
others.”

22. See note 17
23
meaning at the international “level”
24. Article 2(1)(b) of the 1969 Vienna Convention on the Law of Treaties, see note 16
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Some jurisdictions may not require parliamentary approval or have any formal process to accomplish before
depositing their instrument of ratification of the MLI.

26

Article 28(3) of the MLI restates the principle reflected in Article 21(1) of the Vienna Convention on the Law
of Treaties that, unless explicitly provided otherwise, a reservation made by one Party applies symmetrically
and modifies the MLI provision to the same extent for both the reserving Party and the other Party.
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In certain circumstances, the consolidated texts could be considered as agreements between competent
authorities under the procedure foreseen in bilateral tax treaties for resolution by mutual agreement of
questions of interpretation or application of the tax treaty.

28. Pursuant to Articles 34 and 35 of the MLI, the MLI enters into force after the expiry of a specified period
following the deposit of the instrument of ratification and there is a further time delay before the entry into
effect of the specific provisions of the MLI.

