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BUSINESSEUROPE comments following the November 7-9, 2011 OECD meeting 
on the Transfer Pricing Aspects of Intangibles 
 
 
Dear Joseph, 
 
Intangible property is no doubt one of the most important assets for many MNE: s. 
Consequently, the tax treatment of intangible property within global businesses is of 
utmost importance. 
 
BUSINESSEUROPE therefore supports and compliments the OECD for trying to reach 
a common and better understanding on how to recognize and treat intangible property 
for transfer pricing purposes. 
 
BUSINESSEUROPE is pleased to provide the following written input on the OECD 
project on Transfer Pricing Aspects of Intangibles. We would like to thank the 
Secretariat for enabling active participation from BUSINESSEUROPE during the 
consultation on November 7-9 in Paris. The meeting provided a good opportunity for 
business to engage with OECD delegates on issues of importance in relation to this 
important topic. It is positive that the OECD has decided to involve and request 
comments/guidance from business at an early stage in the project.  However, for this 
cooperation to be fruitful it is equally important that the OECD process is transparent 
also when it comes to sharing draft documents with business. This would no doubt 
greatly facilitate the business input on the issues at hand and would ensure a better 
outcome for governments as well. 
 
 
Definitional approach 
 
BUSINESSEUROPE firmly believes that finding a clear and well accepted definition is 
at the heart of this project. Without such a definition, the risk of inconsistent 
interpretation and application of the arm’s length principle is evident, with double 
taxation as the ultimate consequence. The arm’s length principle as set out in Article 9 
of the OECD Model Tax Convention (MTC) and the OECD Transfer Pricing Guidelines 
(TPG) is a natural starting point for identifying a suitable definition.  
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The arm’s length principle seeks to mimic terms and conditions between independent 
parties. This suggests that any definition should try to capture value driving intangibles 
that constitute assets in the meaning that two independent parties would agree to 
transfer the ownership and control of them. A definition that does not evolve around the 
concept of an asset (or property) would deviate from what can be observed in the 
marketplace and would thus not be coherent with the arm’s length principle.  
 
On this basis, a definition of intangible assets that are to be recognized for TP-
purposes ought to include three typical characteristics: ownership, control, and 
transferability. Although business attributes or notions such as goodwill, going concern, 
synergies, location savings etc. may affect the valuation of a taxable transaction, i.e. 
the transfer of an intangible asset, such attributes or notions are not themselves assets 
which can be owned, controlled or transferred separately. Consequently, they should 
not be included in the definition. This also seems to be in line with the current wording 
in the TPG. 
 
It should be noted that such a definition does not limit itself to intangible assets which 
can be registered or otherwise protected through a similar procedure (such as 
trademarks, patents, etc.) It also covers intangible assets where these characteristics 
can be manifested and upheld in a contractual arrangement between two parties 
(dependent or independent).  
 
In order to provide further definitional clarity it is important to focus on the arm’s length 
principle and compensable transactions. Consequently, the guidelines should define 
what constitutes an intangible asset (as described above) and how to value such an 
asset.  
 
In this respect and as stated above, goodwill, going concern, synergies, location 
savings etc., are not intangible assets themselves and should not be recognized for 
TP-purposes on a stand-alone basis. Instead they are elements connected to the 
valuation (and comparability) of such assets and may accordingly affect the transfer 
price of an intangible asset. Thus, unless it is possible to identify a transfer of a tangible 
or intangible asset (either by way of a realization of such an asset or the right to use 
such an asset), goodwill and similar value elements cannot trigger a taxable event by 
themselves.  
 
 
Ownership issues 
 
The concept of ownership aims at determining the allocation of intangible assets for 
TP-purposes between two or more related parties. The owner should typically receive 
the economic benefits of the intangible assets as well as assume the risks related to 
the assets in question. 
 
Legal ownership in terms of the contractual arrangement between the parties, including 
allocation of rights and obligations, appears to be a sound starting point for the 
ownership analysis as this illustrates the intention of the parties with respect to the 
ownership allocation.  
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With respect to intangible assets that can be registered or otherwise protected, such as 
patents and trademarks, the legal ownership as expressed in the contractual 
arrangement between the parties and the ownership as manifested in such registers 
typically coincides.  
 
However, occasionally this is not the case. This may have many reasons. Within a 
wholly owned group, the protection granted through registers and similar measures 
seeks to create legal protection vis à vis third parties rather than between the members 
of the group. Therefore, within a group it is of less interest which legal entity is the 
registered owner, than it is between independent parties. As a consequence, the 
registration as a manifest for the legal ownership is not necessarily as strong within a 
group as between independent parties. In the rare cases where the contractual 
agreement between the parties and the registration (or similar) do not coincide, the 
former shall prevail.  
 
Administrations should be very careful when deciding to forego and disregard what the 
taxpayer has clearly set out to accomplish. The legal ownership as defined above 
should be respected unless it clearly deviates from the economic substance of a 
transaction and the conduct of the parties. In line with chapter IX of the TPG, such 
action from administrations should be allowed only in exceptional cases. Reasonable 
efforts to centralize IP-rights must not be disregarded by administrations without there 
being substantial and significant factors to indicate that this would in fact be 
incompatible with how business is actually performed.  
 
Nevertheless, in cases where the intention of the parties cannot be determined and/or 
when the conduct of the parties clearly deviates from such an arrangement and the 
arm’s length principle, the objective should be to determine what would be a 
reasonable allocation between independent parties given the facts and circumstances 
of the case.  
 
In this respect, the notion of control, as further developed in chapter IX, appears to 
have merits also for the purpose of allocating ownership of intellectual assets. 
However, caution should be taken when adopting this concept in this context since 
there may not always be a close proximity between control and an arm’s length 
allocation of such ownership. By way of example, outsourcing of R&D activities (e.g. by 
way of contract R&D) between independent parties is sometimes done because the 
principal does not have the resources or competence to perform these functions. This 
party might therefore not have the ability to control and/or manage the process in any 
detail but only in a high level management sense. 
  
The meaning of control is therefore crucial. Any requirement in this context ought to be 
in form of high level strategic and economic management and decision making, such 
as the right to “hire and fire”, participation in and ultimate authority over budgets, key 
strategic decisions etc. The fact that the contractor/service provider is using its 
particular competence to decide how to reach the objectives outlined, should not 
influence the allocation of IP-ownership.  
 
The notion of funding (i.e. which of the parties has funded the IP-development) equally 
seems to be a useful guide in determining ownership. It is indeed reasonable to 
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assume that among independent parties the one that has funded the R&D-activities, 
whether the actual development work has been conducted by this party or not, will 
have a rightful claim to the benefits (and risks) related to the IP- so created.  
 
 
EU and other aspects 
 
BUSINESSEUROPE would like to emphasize the importance of appropriately 
considering and analyzing any EU-law implications within the project. Exit taxes, for 
one, are a concern and relevant since as many as 21 of the OECD members also are 
members of the EU. As concluded by the European Commission, although an 
unconditional deferral may resolve the immediate difference in tax treatment, double 
taxation or unintended taxation may still arise due to mismatches between different 
national rules. This can be the case e.g. where Member States apply different valuation 
methods. 
 
A key objective of this project must be to eliminate international double taxation in a 
timely manner. Consequently, the need for consensus and equal application of transfer 
pricing rules in relation to intangible property in the Member States and beyond is of 
utmost importance. Given the severe budgetary situation in many countries, 
temptations to impose burdensome rules or interpretations of what constitutes 
appropriate prices for the transfer of intangible property must be resisted. 
 
Furthermore, considering the complexity of this area, it is important to strike a balance 
between what can be perceived as a theoretically “correct” solution and what is a 
workable approach in practice. Again, the objective is to find a model which allocates 
profits and losses relating to IP in a reasonable way without leaving a large space for 
domestic interpretation, divergences and thus risk of double taxation. 
 
 
BUSINESSEUROPE is happy to continue a constructive dialogue with the OECD on 
this topic. 
 
 
On behalf of the BUSINESSEUROPE Tax Policy Group 
 
 
November 18, 2011 
 

 
 
Krister Andersson 
Chairman 
 


