
1 

 

  

 

Transfer Pricing Aspects of  Intangibles 

Session 5: „Synergies“  
 

OECD Working Party 6 Business Consultation  

Paris, 09 November 2011  

 

Dr Xaver Ditz   ■   Dr Michael Puls  

 

Agenda 

2 

B.  How do corporate synergies create value?    

C.  Are corporate synergies intangibles, value drivers, or something else (of 

value)?   
 

D. How can corporate synergies be allocated amongst group companies? 

Which group company should have the synergistic benefit? 
 

A.  What are  ”corporate synergies”?    

F.  Is it sensible to say that corporate synergy value has been transferred 

among affiliated enterprises? 
 

E.  How should corporate synergies affect the transfer price of tangible goods 

or services?   
 

G.  Conclusion  



2 

 

A. What are „corporate synergies“? (1) 
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 Corporate synergy effects - Overview 

 Generic definition: “Congruent interaction / interrelationship between related 
companies.” 

 Typically occurs within a group as a consequence of M&A transactions or business 
restructurings.  

 Reduction of business risks through bundling of resources.   

 May help to maintain / improve competitiveness and to enhance the cost structure 
within a group. 

 Management effects.  

 

 

A. What are „corporate synergies“? (2)  
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 Positive corporate synergy effects 

 Process related advantages (e.g. improvement of production technology). 

 Product related advantages (e.g. improved product quality through intra-group 
cooperation). 

 Market related advantages (e.g. coordination of market analyses, bundling of 
purchasing power). 

 Organizational related advantages (e.g. coordination of HR / IT functions, product 
sourcing / product purchasing functions). 

 Know-how related advantages (e.g. bundling of R&D activities, management know-
how). 

 Finance related advantages (e.g. improved creditworthiness of group companies).  

 Economies of scale / economies of scope (reduction of average costs per production 
unit / cost advantages through product diversification). 
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A. What are „corporate synergies“? (3)  
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 Negative corporate synergy effects (“dis-synergies”) 

 Higher complexity of internal working processes.   

 Less organizational flexibility / organizational conflicts. 

 Increased internal competitive situation (“shark tank effect”) / tense working 
atmosphere.  

 Risk of a “brain-drain”, thus weakening the managerial capacities of a company.  

 Intercultural communication sometimes very problematic.  

 Management is temporarily distracted from day-to-day business operations due to the 
integration work, thus reducing overall productivity (“Penrose-Theorem”).  

 

 

B. How do corporate synergies create value? (1)  
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 Potential sources of creating value 

 More flexibility (e.g. in terms of product sourcing, choice of products for potential 
customers). 

 Better market appearance / expansion of market presence.  

 Critical size needed in several industry sectors to be a market player (“critical mass”).  

 Improved marketing and advertising opportunities. 

 Networking effects within a corporate organization. 

 Better R&D environment. 

 Public recognition of a company / brand.  

 However, corporate synergetic potential do not always materialize and may have 
adverse effects on the competitiveness of a company (see Slide 5).  
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B. How do corporate synergies create value? (2)  
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 1. Step: “Synergetic potential” as the starting point  

 Talking about “corporate synergies” is somewhat confusing, as the term “corporate 
synergy” describes a present condition (that is to say an opportunity already realized). 

 However, starting point of an analysis should be question whether “synergetic 
potential” as such is given. 

 “Synergetic potential” can only exist, if a company cannot achieve alone what several 
companies could achieve together.  

 Realization of “synergetic potentials” is a very complex management, coordination 
and control issue. As a rule, the more complex intended corporate synergy potentials 
are the more time is needed to translate the synergetic potential into reality. 

 Keys to realize corporate synergies are therefore closely related to intra-group 
coordination, control and management issues: 

 Influence of corporate strategy.  

 Optimal integration of business units which are supposed to create “synergies”. 

 Heterogeneity / homogeneity of the business units involved. 

 

 

 

B. How do corporate synergies create value? (3)  
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 2. Step: “Realization of synergetic potential”  

 Subsequent to intra-group M&A transactions or business restructurings usually no 
“corporate synergies” are given from scratch. 

 Corporate synergies may materialize after a certain period of time after a merger or 
business restructuring (e.g. production related synergetic effects). Typically, no “start-
up synergies” are given.  

 Materialization of corporate synergy effects therefore depends on a variety of factors, 
e.g.: 

 Quality of management personnel.  

 Enterprise organization. 

 Mid- and long-term strategic approach. 

 Market and competition circumstances. 

 Learning effects .  

 It is important to note that if and to what extent a “synergetic potential” ever 
materializes and may generate a value contribution, is definitely not certain and needs 
to be properly analyzed (see also Sec. 9.57, 9.58 OECD TP Guidelines 2010) .  

 In many case, synergy effects may only help to maintain competitiveness, but do 
not improve the profitability of a group or of certain group members (see also Sec. 
9.58 OECD TP Guidelines 2010).  
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C. Are corporate synergies intangibles, value drivers, or something 

 else (of value)?  (1)  
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 Characteristics of “corporate synergies”  

 “Corporate synergies” (better: “corporate synergetic potentials”) – in their special  
nature – should be regarded as mere opportunities (which are characterized by an 
substantial degree of uncertainty). 

 A corporate synergetic potential is based on mere “expectations” of creating value 
(which largely depends on external and internal influencing factors).  It is – in itself – 
neither a “right”, nor a (legally protectable) “asset”. 

 A corporate synergetic potential therefore does not have an established value, once 
a business restructuring or an intra-group M&A transaction is done.  

 Sec. 6.28 – 6.35, 9.87, 9.88 and “Annex to Chapter VI” OECD TP Guidelines 2010 
which deal with intangible property whose value determination is highly uncertain at the 
time of a transaction, do not fit in this connection: 

 In many cases it will not be not feasible to reasonably consider synergetic potentials in price 
negotiations (e.g. for intra-group M&A transactions) due to their vagueness.  

 A “price adjustment mechanism” does not seem to be an appropriate measure to reflect synergy 
effects  occurring in later years, as synergetic potentials – which have been realized – are self-
developed and usually do not have value outside of the group.  

 Synergetic potentials cannot be easily transferred to another party (see also Slides 11, 12). 

 

C. Are corporate synergies intangibles, value drivers, or something 

 else (of value)?  (2)  
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 Characteristics of “corporate synergies”  

 Corporate synergetic potentials therefore do not qualify as concretely realizable 
“business opportunities” which would be remunerated between unrelated parties: 

 Synergetic effects are subject to future management decisions and typically cannot be 
measured ex ante in their entirety.   

 Corporate synergetic potentials may also be already part of the goodwill of a company. In such 
case, unrelated parties would not agree upon a separate remuneration for synergetic potentials 
(cf. Sec. 9.93 OECD TP Guidelines 2010).  

 Corporate synergetic potentials as such are not subject to legal protection and may change 
over time, depending on market and competition circumstances.  

 Comparison to the treatment of “location savings” 

 Cost advantages (e.g. wage costs, tax rates) through location savings are – at the time 
a business restructuring / M&A transaction is conducted – usually better identifiable 
and therefore measureable. 

 “Corporate synergetic potentials” can only be regarded as uncertain future “value 
drivers”. They are “reflex effects” stemming from modifications of the intra-group 
organization.    
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D. How can corporate synergies be allocated amongst group 

 companies? (1) 
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 Which group company should have the synergetic benefit? 

 In principle, two different approaches seem to be justifiable:  

 The company which essentially contributes to the creation of synergy effects (value 
contribution based view) should enjoy the synergetic benefit.   

 The company which takes the anticipated benefit from synergy potentials should enjoy these 
benefits.  

 In practice, the characteristics of group companies involved, the features of the market, 
the companies’ business strategies will have a major impact on that question, so that it 
cannot be answered in general. 

 In our view synergetic potentials (even if they materialize) cannot be allocated to a 
specific group company, since they are dependent on each other and mutually 
complementary. 

 Moreover, a precise allocation of synergetic potentials (even if they should materialize 
and become synergy effects) would require to clearly identify and to quantify them.  

 In practice, such exercise seems to be hardly feasible and extremely controversial.  

 

 

 

D. How can corporate synergies be allocated amongst group 

 companies? (2) 
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 According to the view of German tax authorities, the company which could or should 
use for its benefit in a fictitious price negotiation should always have the synergetic 
benefit (see Federal Ministry of Finance, Administrative Principles – Business 
Restructurings, dated 13 October 2010, Federal Tax Gazette I 2010, p. 774, Sec. 
2.3.2.2., Sec. 3 para. 2 Decree Law on Function Shifting dated 12 August 2008). 

 German tax authorities also want to consider which alternatives of action a company 
has (see. Sec. 9.59 OECD TP Guidelines 2010).  

 Based on that view, it could also be argued that the company which has more 
advantageous alternatives of action will likely use this position in price negotiations. 
Hence, the group company which has more negotiation power should ultimately benefit 
from synergetic potentials, once they materialize.  

 However, the key question remains still unsolved how to determine and to quantify 
these potential benefits in practice. 
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D. How can corporate synergies be allocated amongst group 

 companies? (3)  
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 Interaction between “shareholder activity” and “corporate synergies” 

 It is unclear, how the position of a shareholder (parent company) may affect the 
allocation of synergies within a group:  

 A parent company implements restructuring measures related to its ownership interest in other 

group members (e.g. implementation of a sophisticated intra-group management model). These 

restructuring measures lead to corporate synergies. 

 Is a benefit deriving from these synergies solely attributable to the parent company, as it is 

ultimately based on a “shareholder activity”?  

 According to Sec. 7.9 OECD TP Guidelines 2010 “shareholder activities” only create benefits for 

the parent company (and are therefore not chargeable). Based on that basic principle it could be 

argued that consequently all benefits (including corporate synergies) deriving from “shareholder 

activities” have to be solely enjoyed by the parent company. 

 Moreover, it will often be the case that the parent company will have the most significant 

influence on generating corporate synergies, as it will be responsible for strategic management 

framework conditions within a group. Hence, generating corporate synergies within a group 

may largely depend on the activities of the ultimate parent company.  

 

 

 

 

E. How should corporate synergies affect the transfer price of 

 tangible goods or services? (1) 
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 In theory, corporate synergies may only influence the transfer price of tangible goods or 
services if the synergy effect provides for a concrete opportunity to obtain economic 
and commercial benefit from it. 

 Examples of influencing factors: 

 Which alternatives of action would be given for a company in an arm’s length 
situation? 

 Which negotiating power can be derived from synergy effects? 

 Which competitive advantages result from synergy effects? 

 Which advantages would an unrelated party realistically take from its position? 

 In practice, it may be extremely difficult to determine how unrelated parties would 
include such theoretical improvement of their competitive situation in price negotiations.  

 An impact on transfer prices can therefore only be given in extraordinary cases (e.g. 
where synergy effects are clearly identifiable as concrete cost advantages used in a  
price calculation).  
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E. How should corporate synergies affect the transfer price of 

 tangible goods or services? (2) 
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 Since synergy effects are based on intra-group organizational issues, it is also a 
matter of (in-)transparency how far a company would be aware of its own economic 
advantages stemming from synergy effects and possible competitive advantages of its 
counterparty. 

 Moreover, if transactions between related parties do not contradict economic 
rationality, tax administrations should not be entitled to disregard  the pricing of 
controlled transactions and merely simulate what – theoretically – could have been more 
attractive for the parties in view of synergy potentials.  

 Tax authorities should not be entitled to act as an “all-knowing businessman” having 
superior commercial knowledge. Tax authorities should not be allowed to replace the 
commercial decision taken by a taxpayer by own commercial judgment. 

 Otherwise a back door would be opened for the tax authorities to dictate to the taxpayer 
how to structure and where to locate its business activities in order to realize synergy 
potentials.  

 

F. Is it sensible to say that corporate synergy value has been 

 transferred among affiliated enterprises? 
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 Corporate synergy value potential – once it materializes – is an ordinary consequence 
of a business restructuring or an intra-group M&A transaction.   

 It is therefore only a “reflex effect” and a specific business condition deriving from an 
optimized business structure, but not a “right” or an “asset” in itself which is 
transportable between legal entities.   

 Synergetic potential cannot be insulated from the underlying business and tangible / 
intangible assets.  

 It may therefore be sensible to say that synergetic potential (as value potential) is already 
a part of the goodwill (which cannot be disconnected from the underlying business 
activities and tangible/intangible assets and is therefore not transferable on a stand-alone 
basis).   

 The consideration of synergy value potential may, if ever, may be included as a value-
building factor into a business valuation. However, such consideration would only be 
reasonable if unrelated parties regarded the synergy potential as concrete enough to 
be considered as value-building.   
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G. Conclusion   
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 From a transfer pricing perspective corporate synergy potentials should generally be 
treated with special care, since  

 It is not certain, whether synergetic potentials will ever materialize (as they depend on 
future and error-prone management decisions); 

 Synergy effects may only help to maintain competiveness and often do not 
improve the profitability of a group as a whole or of certain group members; 

 Usually no “start-up synergy effects” are given after a business restructuring or 
intra-group M&A transaction, as synergetic potentials – should they ever be realized –
need a certain period of time to materialize. 

 Corporate synergy potentials cannot be regarded as “intangible assets”. They may be 
considered as value building factors, if they are concrete and specific enough to 
materialize (which might be extremely difficult to predict). 

 However, as corporate synergies have to be regarded as “reflex effects” stemming from 
business restructurings or intra-group M&A transactions, a synergy effect in itself is 
usually not transferable.   

 Usually, synergy effects cannot be attributed to a specific group company, as synergetic 
potentials are dependent on each other and mutually complementary.  
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