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OECD 

Committee on  

Fiscal Affairs, 

PARIS 

 

 

 

To the kind attention of Mr. Jeffrey Owens (jeffrey.owens@oecd.org) 

 

 

 

Re:  Comments to “Multi-country analysis of existing transfer 

pricing simplification measures”, 10 June 2011 

 

 

Dear Mr. Owens, 

 

As requested, please find below the comments of our Firm concerning the 

Report on “Multi-country analysis of existing transfer pricing simplification 

measures”, 10 June 2011.  

 

 

(i) Experience with various forms of transfer pricing administrative 

simplification measures and their effectiveness. 

 

Transfer pricing administrative simplification measures (“ASM”) may be 

considered “a positive evolution” of the transfer pricing documentation 

requirements: they try to match – at the same time – the need to reduce 

administrative documentation burden on the taxpayer and allow tax 

authorities to verify the transfer pricing policies applied even in simplified 

situations and relative medium-small entities. 

 

They represent also an enhanced self-consciousness of central administrations 

that the need to audit and verify the compliance with the arm’s length 

principle (“ALP”) cannot avoid considering the economic background and 

business context in which the taxpayer operates. 
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This approach is nonetheless limited by the fact that few countries (including 

Italy) still maintain transfer pricing related matters in the tax rules framework. 

Based on out experience, this – for instance – has direct consequences on tax 

audits carried by local tax authorities. In fact: 

 

1. Remarks on transfer pricing may come out to be based primarily on a 

mere tax driven approach which does not consider prima facie the 

economic background that affects the company’ and group’s operations, 

but – instead – relies on the simple wording of the law and on the 

historical attitude of tax authorities to transfer pricing issues.  

2. Accordingly, this may cause de facto a shift of the burden of proof from 

tax authorities to the taxpayer and the issuing of tax assessments which 

(since they do not consider all aspects that have influenced the transfer 

pricing policies) often oblige the taxpayer to undergo settlement 

procedures in order to reduce the taxable base. 

3. These considerations touch directly also the critical aspect of the training 

and competence of tax officials who manage both the audit on the field 

and the various subsequent phases of the litigation procedures. In this 

respect, the specific training courses on transfer pricing and international 

tax matters that officials have been attending these last few years are 

favorably seen both by taxpayers and professionals. 

4. The relevance of business aspects in transfer pricing should be also 

considered not only in the field of price determination for the sale goods 

and supply of services, but especially with regard to the cost contribution 

arrangements and the cost sharing agreements. In fact, these two 

instruments have a broad use in the business practice but frequently tax 

authorities do not accept them.   

 

 

Focusing further on Italy and on the ASM introduced with art. 26 of Law 

Decree n. 78/2010, there are no official data yet concerning their 

effectiveness. What can be reasonably said as of today, is that small-medium 

enterprises (total revenue less than EUR 50 mln) that decide to prepare the 

transfer pricing documentation in line with the above mentioned Law Decree 

will undoubtedly make recourse to the option not to update the benchmarking 

analysis every year, exception made for specific cases. 

 

Moreover, and this is valid both for Italy and for other Countries which 

provide for ASM, the presence of ASM generally represent (in conjunction 

with penalty relief relating to transfer pricing) an “incentive” for taxpayer to 

adopt transfer pricing documentation standards in line with current local 

legislations always inspired (at least) by the OECD Guidelines. 

 

ASM introduced with Art. 26 of Law Decree 78/2010 should however 

provide a general exemption from criminal and administrative penalties in 
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order to allow a wider use of transfer pricing practices and standards by all 

operators. 

 

 

(ii) What the different types of regimes referred to as “safe harbours” 

are and how best to describe them and differentiate among them. 

 

As a matter of fact, safe harbours (“SH”) may be considered among the 

general category of simplification measures. 

Italian Circular Letter on transfer pricing n. 32 (prot. n. 9/2267), issued by the 

Ministry of Finance on 22 September 1980, provides for safe harbours in case 

of intangibles licensing (royalties). More in detail: 

(a) royalties of up to 2% of sales may be accepted by the Tax Administration, 

when: 

     (i) the transaction results from a written contract entered into before the  

          payment of royalties; 

    (ii) the utilization of the asset and the inherence of the cost incurred are  

         adequately documented; 

(b) royalties ranging between 2 and 5% may be deemed as fair, subject to the 

following  conditions, to be satisfied in addition to those set forth in item (a) 

above: 

     (i) "technical" data justify the higher rate (performance of research and  

          experiments, obsolescence shorter than one year, technical life, 

originality,  

          results obtained, etc.); 

      (ii) the higher rate is justified by "legal" data, emerging from the contract  

           (exclusive right, right to sub-license, right to exploit discoveries or 

           development of the intangible asset, etc.); 

   (iii) the effective usefulness for the licensee is duly proved. 

(c) royalties in excess of 5% of sales may only be accepted in exceptional 

circumstance only, in view of the high technological level of the industry in 

question or other facts; 

(d) royalties of any amount, paid to entities resident of low-taxation countries 

may be deducted and deemed to be fair only at the most onerous conditions 

referred to in  item (c). 

 

The introduction of other SH in the Italian transfer pricing regulatory 

framework would be welcome (e.g., on interests, services) but, more than 

that, a general update is needed of the principles, guidelines and operative 

indications provided in the Circular Letter n. 32/1980. Due to the fact that the 

Italian transfer pricing documentation rules are brand new, it would be 

reasonable to undergo a revision process after the first 3-5 years since the 

implementation in order to gather a sufficiently meaningful number of cases. 

 

In addition, SH would be strongly recommended in the field of cost 

contribution arrangements and cost sharing agreements (and furthermore with 
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regard to the key functions and elements that involve the construction of a 

management fee benchmark). 

 

 

(iii) The advantages and disadvantages of safe harbour rules and other 

forms of transfer pricing administrative simplification, in practice and 

from a policy perspective. 

 

One critical aspect related to the use of SH is the need for constant update in 

order to keep them aligned with the market and the common best practices. 

This is particularly true for Italy: in fact, the SF listed above for intangibles 

were fixed in 1980 and never updated in the following years. And even 

nowadays, notwithstanding the implementation of Art. 26, Central Revenue 

has re-affirmed the general applicability of Circular Letter n.32/1980 after 

more than thirty years. 

Accordingly, in case of tax inspections, often tax officers challenge the arm’s 

length nature of the royalties applied to intercompany transactions simply on 

the basis of the rates (safe harbours) provided by the old Circular Letter n. 

32/1980. These, of course, especially in case of industries characterized by a 

relevant R&D (e.g., pharmaceutical, chemical, IT), may cause – once again – 

an effective shift of the burden of proof from the tax authorities to the 

taxpayer who is forced to demonstrate the correctness of his policy. An 

example can be the Italian subsidiary of a pharma multinational group that 

pays to its parent/related company a 20% royalty for the exploitation of a 

patent in relation to the production of medicines. In such a case, the 20% rate 

is very far from the highest rate (5%) mentioned by the Circular Letter. 

 

Likewise, the comments presented above for intangibles may be applied also 

to SF relating to interests on intercompany loans and to the mark-up for 

services. 

 

In addition, since the use of various types of SH is progressively increasing in 

various jurisdictions, and considering that SH may be influenced by local 

peculiarities, cases of double taxation can be expected in the following years. 

And, even if the Report at stake has not detected cases of double taxation due 

to simplification measures, it does not necessarily mean that potential double 

taxations did not arise in case of audits. In fact, these may have been solved 

through settlements between tax authorities and taxpayers (e.g., like often 

happens in Italy) in order to avoid long and expensive litigation procedures. 

 

This aspect raises also another argument: the use of APAs and the 

implementation of arbitration procedures (like the EU Arbitration 

Convention) between EU Member States and non-EU countries. Concerning 

the use of APAs, it would be preferable – from an operational and compliance 

standpoint – that Countries increase the adoption of bilateral and multilateral 

APAs: this on the one side would require a strong cooperation effort between 
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jurisdictions but, on the other side, would render the procedures more 

attractive for taxpayers. Once again, the experience on the field proved also 

that the taxpayers are favorably inclined to this procedure when tax offices 

give proofs of competency and will to launch a “constructive” dialogue.  

 

Moreover, concerning the advantages of SH rules, compliance relief, 

certainty and administrative simplicity are among the most relevant aspects 

that taxpayers take into consideration when analyze the possibility to start-up 

business in a foreign country. This is true not only for transfer pricing 

matters, but also with reference to the general legal framework and 

jurisdictional context that characterize a State and its capacity to attract 

investments from abroad. In particular, this proves to be a critical aspect for 

small-medium enterprises (which are more sensitive to compliance costs and 

general administrative burdens) when evaluating the opportunity to expand 

their business in foreign countries. 
 

 

(iv) Whether the existing guidance on safe harbours which is in Section 

E, Chapter IV of the TPG should be revised, and if so how. 

 

Section E, Chapter IV of the TPG generally provides useful indications 

concerning the use of safe harbours rules and already considers the most 

relevant advantages and disadvantages. Considering the “guidance” and 

“counseling” role of the OECD, more practical indications regarding various 

types of SH may be provided by other institutions like the EU Commission 

and the Joint Transfer Pricing Forum, like the Communication of 25 January 

2011 regarding Guidelines on low value adding intra-group services and 

Potential approaches to non-EU triangular cases.  

In this regard, like the survey conducted on low value adding intra-group 

services, other studies may be done and periodically updated: for instance, 

royalty rates on specific industries and sectors, interests rates on financial 

transactions (e.g., intercompany loans, cash pooling, guarantees, patronage 

letters). 

Particularly, the added value of this type of surveys lays not only in its first 

publication, but mostly in the subsequent revisions and updates: this work – 

that would imply a relevant effort – could represent another chance and 

stimulus for Member States to cooperate, share information and best 

practices. For instance, permanent Working Groups should be appointed on 

specific matters in order to grant continuous monitoring of the topics.  

We are aware that this approach is quite challenging but consistently fits with 

the needs of harmonization and convergence at economic, tax and 

administrative burden level which come from multinational enterprises 

(small, medium and large) operating in international markets.   
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Do not hesitate to contact us in case further information/clarification is 

needed. 

 

Thanks and kind regards, 

 

Marco Abramo Lanza (Partner) 

Gian Luca Nieddu 

 

 

 

 

 

 


