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Tejas Chandulal Shah 
B.Com. (Dist.), Grad. CWA, ACA 

 

Ahmedabad  

 

 

June 30, 2011 

 

To, 

Jeffrey Owen 

Director, CTPA 

 

Sub.: Comments to draft report of analysis of existing transfer pricing 

simplification measures from India TP perspective 

Ref.: Draft analysis on country analysis for INDIA (page No. 69 to 71 of the 

report) 
 

 

 

Dear Mr Owens  

 

I am please to enclose comments on simplification measures covered in respect of Indian 

Transfer Pricing regulations in the draft report on Multi-country analysis of transfer 

pricing simplification measures. 

 

I thank you for this opportunity. 

 

Thanking You, 

Yours’ faithfully, 

 

 

 

Tejas Chandulal Shah 

B.Com. (Dist.), Grad. CWA, ACA 

 

Encl.: Comments on draft report on simplification measures relating to TP under Indian 

TP regulations. 
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ENCLOSURE 

 

MULTI-COUNTRY ANALYSIS OF EXISTING TRANSFER PRICING 

SIMPLIFICATION MEASURES 

 

Indian Transfer Pricing Regulations perspective only 

 

 

Question – 1 

 

Answer – 1(2): 
 

Apart from the reference to statutory provisions mentioned in draft for discussion, 

through Finance Act, 2011 additional burden on tax payer for compliance with arm’s 

length principles has been introduced vide insertion of provisions of section 94A of the 

Act.  Even though the same being anti-abusive and introduced as a measure to check on 

the dealings with enterprises located in tax havens/ countries with which India do not 

have an agreement for effective exchange of information, compliance burden on the part 

of tax payer has been levied disregarding the non existence of any control or management 

among the transacting enterprises.  However, the said provisions have not been 

operational in absence of notification of jurisdictions to which the said provisions of 

section 94A of the Act will apply. 

 

 

Question – 2 

 

Additional response: 
 

In connection with the draft on question No.2, regarding small transactions, there is no 

exemption from transfer pricing documentation.  The statutory provisions give relief from 

maintenance of statutory documentations only.  However, the burden of proving the 

transactions complying with Indian TP regulations along with necessary supporting 

documents remains on the tax payer.  Hence, effectively, there is no full exemption from 

compliance with transfer pricing regulations even if transactions are not material when 

comparing with the total turnover or operating profits of the tax payer.  In other words, 

there is no minimum threshold for applicability of transfer pricing regulations. 

 

In connection with the draft on question No.2, regarding simplification in documentation 

requirement in case of a transaction having impact on more than one year, statutory 

provision grants relief by allowing tax payer the same documentation maintained for the 

initial year for even subsequent years in case facts relating to the transactions remained 

unchanged.  However, in practice, tax officers have been insisting on documentation each 

year a fresh disregarding the concept of requirement to benchmark a agreement/ 

transaction when it was been entered into rather than year on year benchmarking even 

though the factors determining the consideration remains unchanged.  
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Question – 6 

 

Additional response: 
 

In connection with the “option” from maintenance of statutory documentation requires to 

be read as option from maintenance of statutory documentation.  Further, there is no 

exemption from the onus on the part of tax payer in justifying the arm’s length nature 

with necessary documentary evidence (even though the same is not required to fulfill the 

statutory guidelines). 

 

Question – 8 

 

Additional response: 

 

I disagree with the response given in the draft. The response to the question should be 

“No”.   

 

The Indian tax authorities have published an internal guideline for “compulsory” 

selection of cases for scrutiny by expert tax officer on transfer pricing aspect which are 

designated as “transfer pricing officers”. Further, such internal instruction (guideline) 

does not restrict a tax officer from examining the cases were quantum of transaction is 

below the limit specified for compulsory scrutiny.  Many tax payers (with due emphasis) 

has also observed that their case has been referred to the “transfer pricing officer” by the 

regular tax officer, having jurisdiction for conducting normal tax audit, for examination 

of international transactions from transfer pricing aspect even though the quantum of 

transaction is below the specified limit. 

 

Further, Indian transfer pricing regulations does not have any threshold limit for 

applicability of transfer pricing regulations and hence adjustment is possible even in case 

the transaction value is insignificant to influence the profitability of the company i.e. less 

than even 1% of total operating profits. 

 

Question – 9 

 

Additional response: 

 

Response to question 9(3): 
 

The simplification measures have not achieved its objectives.  The main reason for not 

achieving the objective is aggressive approach of tax authorities and taking biased view 

for meeting revenue targets.  Further, tax authorities have not filtered cases based on 

quality of transactions and merely taking up cases on quantum of transactions for 

compulsory scrutiny.   

 

Further, regulations allowing examination/ scrutiny of controlled transactions by tax 

officer for its compliance with arm’s length price and making adjustments without any 
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threshold has lead to the scenario where tax payer have been forced to maintain 

documentations in statutorily prescribed manner even in cases where they have option of 

none maintenance of statutorily required documentation. 

 

Question – 11 

 

Additional response to Question 11(1): 
 

I disagree with the response given in the draft.  The response should be “Yes”. 

 

Domestic transactions among related parties are liable to compliance with the arm’s 

length principle.  However, the relevant provisions for domestic transactions between two 

resident tax payers are contained in other set of provisions and contained as part of 

computational provision and not been part of the special provision as in the case of 

transactions among tax payers where at least one of them is non-resident.. 

 

Under provisions of section 40A(2)(b) of the Act, certain transactions among domestic 

related parties [scope definition of related party is also different (narrower) from 

definition of associated enterprises applicable for Indian TP regulations] are also required 

to be in compliance with arm’s length principle.  However, the magnitude of the 

application of the said provisions is low due to the following reasons: 

 Only expense side of the transaction requires compliance with arm’s length 

principle and not income 

 Definition of related party is narrower as compared to definition of “associated 

enterprises” 

 No specific guidelines have been issued or methods have been specified as against 

five specific methods having been specified in respect of benchmarking 

transactions between resident and non-resident or two non-resident tax payers. 

 There is not statutorily required information/ documents (i.e. statutory 

documentation requirements) to be kept in respect of transactions among two 

resident tax payers 

 

Additional response to Question 11(2): 

 

Domestic transactions i.e. transactions among two resident tax payers do not qualify for 

the simplification measures as discussed in the draft and applicable for transactions 

among tax payers where at least one is non-resident tax payer. 

 

Additional response to Question 11(3): 

 

Domestic transactions among related parties are eligible for the following simplifications, 

which are not applicable to transactions between related parties where any one of such 

party is non-resident in India: 

 No specific documentation requirement other than documents required to justify 

the arm’s length nature of consideration. 
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 Only transactions/ portion of transaction which is an expense and debited to profit 

and loss account is covered under the ambit of the captioned provisions. 

 No restriction on use of method to benchmark such transaction as no method has 

been prescribed under the statute 

 No separate requirement to obtain separate report from an accountant for 

compliance with arm’s length principle. 

 No separate penalty for default in maintenance of statutory documentation or for 

default in obtaining accountant’s report 

 


