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June 30, 2011 

Mr. Jeffrey Owens 

Director 

Centre for Tax Policy and Administration 

Organisation for Economic Co-operation and Development 

2, rue André-Pascal  

75775 Paris Cedex 16  

France 

 

 Re: Administrative Aspects of Transfer Pricing 
 

Dear Mr. Owens: 

We are writing to share the comments of the Treaty Policy Working Group on the OECD 

project on Administrative Aspects of Transfer Pricing, announced on March 9, 2011.   

 

The Treaty Policy Working Group is an informal association of large global companies 

based throughout the world, which represent a broad spectrum of sectors.  Our member 

companies began working together in 2005 to analyze and address tax policy and 

administration concerns relating to transfer pricing, permanent establishment, profit 

attribution, and related issues.  The development of clear guidance reflecting an 

international consensus on transfer pricing issues is critically important to us, as global 

companies seeking to avoid double or unexpected taxation and the resulting uncertainty 

and cross-border controversies.  We value the leading role the OECD plays in the 

formation of such guidance. 

 

General Comments 

 

The OECD’s new project on Administrative Aspects of Transfer Pricing is important and 

timely.  While administrative simplification in the tax arena is a generally desirable goal, 

simplification measures are particularly needed in the area of transfer pricing.  From the 

perspective of business, there is an increased need for administrative simplification 

measures due to the increased volume of cross-border transactions, the increased 

prevalence of global or regional operations, and the growing patchwork of national rules 

and practices.  Businesses need greater certainty and more efficient compliance 

processes.  Tax administrations will benefit also from such measures, through saved 

administrative costs and the ability to focus limited resources elsewhere.  We concur, 
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therefore, with the OECD’s goal of achieving the “cost-effective use of taxpayers’ and 

tax administrations’ resources for improved compliance and enforcement processes.” 

 

To adequately address the current and emerging challenges faced by taxpayers and tax 

administrations and realize the resulting benefits, however, administrative simplification 

measures must be adopted on a broader and more consistent international basis.  This is 

essential to avoid double or multiple taxation, ensure the proper application of tax 

treaties, and relieve the current resource pressures on competent authority functions.  The 

OECD is well-equipped to facilitate the development of such measures, with its long 

experience and substantial expertise in transfer pricing and its established procedures for 

fostering the development of such measures in consultation with stakeholders. 

Key Areas of Focus 

 

The Treaty Policy Working Group recommends that the OECD give priority in this new 

project to the development of a broad international consensus in the following areas: 

 

1. Design and application of safe harbor regimes 

 

2. Consensus on transfer pricing documentation requirements 

 

3. Use of regional comparables 

 

4. Use of risk assessment and issue identification practices and other administrative 

practices to promote simplification 

 

Each of these topics is discussed in turn below. 

1. Safe Harbors   

 

If properly designed and applied, elective safe harbor regimes offer great potential to 

streamline and improve both transfer pricing compliance and transfer pricing 

administration.  The recent OECD survey on existing simplification measures indicates 

that such regimes are already widely recognized, at least by OECD tax administrations, 

as essential for smaller taxpayers and transactions.  Countries with particularly limited 

tax administration resources or transfer pricing expertise should also find them valuable.   
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Our experience indicates, however, that safe harbors could provide significant benefits if 

embraced more broadly as an international best practice and designed and implemented 

consistently.  For example, we believe that appropriate safe harbors should be made 

available to all taxpayers for low value-added services and other routine functions, at a 

minimum. 

 

To operate effectively, efficiently, and equitably, however, safe harbor regimes need to 

have the following features: 

 

 

(1) Consistent interpretation and application by taxing jurisdictions; 

  

(2) Clear, unambiguous parameters; 

 

(3) Easily administrable measures; 

  

(4) Reasonable thresholds; and 

 

(5) Application at the election of the taxpayer. 

  

Even a well-designed safe harbor may prove ineffective if adopted by a single 

jurisdiction with respect to bilateral or multilateral operations.  Double taxation may 

easily result if the other jurisdiction or jurisdictions involved take incompatible positions.  

And the need (or perceived need) to evaluate and accommodate an international 

patchwork of safe harbors and other regimes may quickly undercut any potential 

simplification gains.  Such concerns rarely have been addressed even on a bilateral basis.
1
   

 

Clear parameters are essential to avoid uncertainties regarding the applicability and scope 

of a safe harbor.  If not addressed from the start, such uncertainties could well have the 

counterproductive effect of increasing, rather than decreasing, compliance burdens and 

interpretive disputes.   For example, a safe harbor regime made available with respect to 

certain intercompany services needs to clearly indicate which services are covered. 

 

To achieve the goal of simplification, safe harbors requiring extensive computations and 

analyses should be avoided in favor of easily administered measures.  Safe harbors need 

                                                      
1
 A notable exception is the competent authority agreement concluded by the U.S. and Mexican Competent 

Authorities a decade ago providing a safe harbor regime for the computation of Mexican tax on 

maquiladora operations.  
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to be readily comparable to available alternatives and easily verifiable in the event of an 

audit. 

 

To gain adoption and be viewed as equitable, safe harbor measures also need to be 

established at reasonable thresholds.  Analysis of past administrative and compliance 

experience should enable the setting of thresholds that are consistent with the arm’s 

length standard and appropriately balance revenue considerations with administrative and 

compliance savings, which should offset any resulting loss. 

 

Finally, safe harbors must apply at the election of the taxpayer.  In this regard, they are to 

be clearly distinguished from mandatory fixed or minimum margins or similar measures.   

Such mandatory measures are not true safe harbors because they do not permit the 

taxpayer’s particular functions, assets, risks, or other conditions to be taken into account 

where necessary to achieve an appropriate result.  They are, accordingly, appropriately 

regarded as inconsistent with the arm’s length standard and should not be condoned by 

the OECD. 

 

We urge the OECD to provide the leadership needed to develop a broad and clear 

international consensus on appropriate safe harbor measures, and to revise the existing 

safe harbor provisions of the Transfer Pricing Guidelines accordingly. 

2. Transfer Pricing Documentation  

 

Over the past two decades, dozens of countries have adopted transfer pricing 

documentation requirements or strong penalty incentives to prepare such documentation.  

There is significant overlap among existing documentation regimes.  However, the 

presence of unique requirements in nearly every such regime means that  taxpayers 

operating globally must now devote very substantial resources to the preparation of such 

documentation, including in some cases  preparing two reports for a single transaction or 

intercompany flow, when the documentation requirements are different on either side of 

the transaction.. 

 

A broad international consensus on transfer pricing documentation would provide 

substantial simplification.  Consensus is sorely needed on the required content of transfer 

pricing documentation, on the frequency of required updates, and even on logistical 

matters such as format issues, all of which currently are points of divergence creating 

substantial compliance burdens.  Tax administrations would benefit from consensus as 

well, receiving consistent levels of information. 
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Such an effort can provide administrative simplification, however, only if it is 

approached as an exercise in rationalizing documentation requirements to facilitate risk 

assessment and issue identification processes, and not as an exercise in compiling an 

aggregate “wish list.”  A reasonable balance would need to be struck between the 

satisfying the information needs of tax administrations and managing the compliance 

burden on taxpayers.  It would be important for taxpayers who furnish the requested 

documentation to receive protection from applicable transfer pricing documentation-

related penalties, which might require some countries to amend aspects of their existing 

transfer pricing documentation requirements. 

 

We urge the OECD to develop a consensus rationalizing transfer pricing documentation 

in this manner. 

3. Regional Comparables 

 

In conducting the arm’s length comparability analysis, a number of countries currently 

permit only “local” comparables from their own jurisdiction to be considered.  This 

creates a very substantial transfer pricing compliance burden for taxpayers and often 

severely reduces the comparables available to tax administrations.   The use of differing 

sets of local comparables also complicates the resolution of cross-border disputes.   

 

We believe that local comparables requirements generally lack a firm rationale in today’s 

increasingly globalized economy.  We urge the OECD to encourage the consideration of 

comparables on a regional basis instead.  If local comparables requirements cannot be 

totally eliminated, the OECD should establish agreed guidelines to identify exceptional 

situations in which the use of local comparables may be permitted.  

4. Administrative Practices 

 

We believe that, even under current transfer pricing guidance, substantial simplification 

also can be achieved through the use of administrative practices to minimize the number 

of transfer pricing disputes.  The use of appropriate risk assessment and issue 

identification practices enables tax administrations to focus resources on appropriate 

cases and issues.  A broader adoption of such measures would simplify transfer pricing 

administration for taxpayers and tax administrations alike, by countering the recent 

proliferation of transfer pricing controversies and limiting adjustments and disputes to 

situations involving clearly inappropriate pricing. 
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In this connection, we concur with recent remarks by Deputy Commissioner 

(International) LB&I Michael Danilack of the U.S. Internal Revenue Service, suggesting 

that bilateral treaty provisions based on Article 9 of the OECD Model Convention should 

be interpreted as placing certain constraints on transfer pricing adjustments.
2
  Deputy 

Commissioner Danilack noted that: 

 

[I]f the taxpayer has, in good faith, completed a sound analysis to establish 

an arm’s length result under accepted transfer pricing principles and fully 

documented that effort in both countries, and if it’s apparent from the 

situation, and from all the evidence, that the taxpayer has not misused 

transfer pricing to reduce its overall tax burden, then the treaty should 

limit the ability of either contracting state to make an adjustment.” 

 

Mr. Danilack went on to suggest that: 

  

“If reallocation were permissible in any case in which two enterprises are 

related or controlled, then virtually every cross-border reporting position 

would be subject to proposed reallocation and presentation to CA 

[competent authority] for resolution. In other words, just because a decent 

examiner or economist can dive into a case and come up with a different 

set of numbers in a country’s favor shouldn’t mean that the adjustment is 

permitted under the treaty and should be presented to the other country for 

correlative adjustment. To prevent this from happening, I think it’s 

important for the adjusting country to show that, in fact, there are 

conditions made or imposed between the enterprises differing from those 

which would be made between independent enterprises and that those 

conditions involved mispricing to gain a tax advantage.” 

 

While acknowledging that transfer pricing may be “misused” in some cases, Mr. 

Danilack importantly also acknowledged “the company’s legal rights to lower its 

effective tax rate” and the existence in many cases of structures “that are business-driven 

and have legitimate commercial purposes.”  We believe that a principled approach to 

transfer pricing administration such as that advocated by Mr. Danilack would do much to 

discourage the increased incidence of highly controversial transfer pricing adjustments, saving 

resources for both taxpayers and tax administrations. 

                                                      
2
 Prepared Remarks of Michael Danilack, Deputy Commissioner (International) LB&I, to the Tax 

Executives Institute 61st Annual Mid-Year Meeting, April 5, 2011, Washington, DC.  
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*  *  * 

 

Treaty Policy Working Group members commend the new OECD project on transfer 

pricing simplification and would welcome the opportunity to provide additional input as 

it progresses. 

 

Sincerely, 

/s/ 

Carol A. Dunahoo 

/s/ 

Gary D. Sprague 

For the Treaty Policy Working Group  

cc: Michelle Levac 

 

 


