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Reply to OECD’s request for comments on the administrative aspects of transfer pricing 

Overview 

 

The OECD has indicated that it has launched a new project on the Administrative Aspects of 

Transfer Pricing which could result in revisions of Chapter IV of the Transfer Pricing Guidelines 

(TPG), and has asked for comments with respect to the following: 

 

 Experience with various forms of transfer pricing administrative simplification measures and 

their effectiveness;  

 What the different types of regimes referred to as “safe harbours” are and how best to describe 

them and differentiate among them; 

 Advantages and disadvantages of safe harbour rules and other forms of transfer pricing 

administrative simplification, in practice and from a policy perspective; and 

 Whether the existing guidance on safe harbours which is in Section E, Chapter IV of the TPG 

should be revised, and if so how. 

 

Professionals in the Global Transfer Pricing Services practice of KPMG LLP and certain member 

firms of KPMG International (hereinafter referred to as KPMG) believe that this is an interesting 

and worthwhile project for the OECD to pursue and welcomes the opportunity to provide 

comments. 

 

 

Experience with various forms of transfer pricing administrative simplification measures and 

their effectiveness 

 

The starting point in analyzing various forms of transfer pricing simplification measures and their 

effectiveness is to determine the goal(s) that should be pursued in implementing simplification 

measures. 
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From a tax authority perspective, simplification measures should: 

 

 allow it to focus its resources on those situations and taxpayers where there is greater risk of 

inappropriate compliance or abuse; 

 lower its overall audit burden in transfer pricing matters; 

 not result in a loss of sense of equitable treatment of all taxpayers; 

 enhance its reputation of being sensitive to the compliance burden put on taxpayers; and 

 not result in an undue erosion of its tax base. 

 

From a taxpayer’s perspective, simplification measures should: 

 

 facilitate compliance and reduce the costs related to such compliance; 

 be transparent as well as easy to understand and apply; 

 provide certainty of tax filing positions; 

 reduce disputes and, in particular, litigation; 

 result in sensible and equitable treatment of taxpayers; and 

 to the extent possible, speed up resolution of double tax problems. 

 

Different types of simplification measures can take various forms, including:  

 

(a) reduce or remove the compliance burden of taxpayers by determining the compliance 

requirements in relation to, for instance, the size of taxpayers, size of transactions or types of 

transactions or provide a streamlined process for taxpayers to obtain certainty with respect to 

certain transactions falling within certain parameters (“Streamlining Measures”); and  

 

(b) direct that, under given circumstances, specific results or a specific range of results should 

be achieved, or that, as long as the taxpayer’s parameters (which may include certain profit 

level indicators) fall with that range, then no challenge will result of the underlying 

methodology and its results, or decline to apply penalties in certain situations involving smaller 

taxpayers or smaller transactions (“Exempting Measures”).  

 

Safe harbours are one kind of a number of potential simplification measures that could be applicable 

to transfer pricing.  Safe harbours might encompass mechanisms or processes that could fall into 

either categories (a) or (b) above. 

 

Streamlining Measures: although a number of tax authorities will publicly state a desire not to 

overburden smaller taxpayers in terms of the costs of complying with transfer pricing 

documentation rules, experience with this type of measure remains limited.  This may be due to a 

number of factors including: 
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 difficulty in defining what constitutes a small taxpayer or a small transaction;  

 difficulty in identifying the types of transactions which could qualify for the adoption of safe 

harbours; 

 differences of opinion between jurisdictions as to the relative size of taxpayers and transactions 

(for instance, a taxpayer with revenues of less than $50 million might be considered a small 

taxpayer in the U.S. but not in some other jurisdictions); and 

 concerns that introducing a form of safe harbour will lead to abuses of a tax system by 

taxpayers and their advisors treating the safe harbour like a loophole and actively integrating it 

into their tax planning (e.g., multiplication of related entities performing the same function in a 

jurisdiction in order for each to fall below a threshold even if their aggregate business would 

otherwise not be eligible for the safe harbour). 

 

Another type of Streamlining Measure is offering simplified advance pricing arrangement (APA) 

procedures for smaller taxpayers.  For instance, it may be that the taxpayer is not expected to 

perform an economic analysis but, rather, simply provide a description of its functions, risks and 

assets.  The tax authority’s APA team then performs the economic analysis and presents its 

proposed transfer pricing methodology and results to the taxpayer for a unilateral APA.  Of course, 

like unilateral safe harbours, unilateral APAs do not resolve potential double taxation and may even 

cause some measure of non-taxation unless the tax authority entering into the unilateral APA has a 

way to ensure that transaction in question is reported in the same fashion in the other jurisdiction(s) 

involved. 

 

Some tax authorities also offer the possibility of small taxpayer APA on a bilateral basis although 

this might involve only a reduction of the cost of obtaining APAs but no real streamlining of the 

procedure. 

 

 

Exempting Measures: There is significant experience with respect to one type of Exempting 

Measures as it relates to certain safe harbours established by a particular tax authority.  The 

compliance effort around those transactions demonstrates some of the weaknesses announced in the 

TPG with respect to safe harbours.  These weaknesses include: 

 

 planning around safe harbours regardless of the economic substance and parameters of the 

relevant transactions; 

 the lack of bilateral or multilateral acceptance of the relevant safe harbours gives rise to 

systemic double taxation; 

 differences in characterization of the same transaction between two tax authorities; and 

 potential abuse of the safe harbours by switching from one safe harbour to another from year-

to-year. 
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While Exempting Measures can be seen as providing a form of guaranteed return domestically, 

unless they are agreed upon on a bilateral or multilateral basis, their effect is the introduction of a 

distortion between jurisdictions in the establishment of international transfer prices.  This can lead 

to either instances of partial or complete non-taxation, or double taxation. 

Another type of Exempting Measure is where tax authorities will not apply transfer pricing 

penalties where certain thresholds are not crossed with respect to adjustment that may be proposed 

by such tax authorities.  These thresholds provide, in practice, a form of safe harbour allowing 

taxpayers to concentrate on those transactions that are most material and risky for their particular set 

of circumstances. 

 

One question that does surface is whether Exempting Measures should be applied on a per 

transaction or per entity basis.  This question will be dealt with further below. 

 

Another type of Exempting Measure can be found when tax authorities relieve taxpayers from 

certain obligations, such as the obligation to prepare and file annual transfer pricing information 

forms, when the annual aggregate amount of their transfer pricing transactions fall below specific 

monetary thresholds. 

 

These Exempting Measures are obviously welcome by multinational enterprises. 

 

 

Different types of regimes referred to as “safe harbours” and how best to describe them and 

differentiate among them 

 

Please see the discussion above.   

 

We also note that, in its document released June 10, 2011 entitled “Multi-Country Analysis of 

Existing Transfer Pricing Simplification Measures” (the “Multi-Country Analysis”), the OECD 

deals with certain Exempting Measures and Streamlining Measures.  This document notes whether 

the simplification measures are an “option” or an “exclusion”.  We will deal with this distinction in 

the following section. 

 

 

Advantages and disadvantages of safe harbor rules and other forms of transfer pricing 

administrative simplification, in practice and from a policy perspective 

 

Our observations and comments will be split under four headings: (1) unilateral vs. multilateral 

considerations; (2) type of taxpayer or transaction; (3) type of threshold; and (4) option vs. 

exclusion. 
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(1) Unilateral vs. multilateral considerations: While the Multi-Country Analysis represents 

that the general response to safe harbours is generally positive, one of the concerns with safe 

harbours is their unilateral application.  Because they are normally enacted by a given jurisdiction 

for application in the administration of its domestic income tax legislation, safe harbours do not 

protect against actions emanating from the other jurisdiction(s) in which the relevant domestic 

taxpayer transacts with non-arm’s length parties.  For instance, a taxpayer resident in country X 

might be able to fall within certain domestic transfer pricing safe harbours in that country but that 

does not prevent its affiliate in country Y from being subject to a transfer pricing adjustment in 

country Y in respect of the same transactions, notwithstanding the fact that the safe harbours in 

country X were met.  In that example, the matter would presumably be resolved by the competent 

authorities of countries X and Y (if they are parties to an income tax convention).  Thus, the safe 

harbour only provides partial protection and its benefits are limited to those situations where there is 

really no risk of adjustment in country Y in our example. 

 

Similarly, country X’s transfer pricing rules may provide a safe harbour from penalties related to 

the absence of contemporaneous documentation for transactions or adjustments of less than a given 

amount in a year.  However, if there is no equivalent safe harbour in country Y, then 

contemporaneous documentation will have to be prepared in respect of the relevant transactions, 

notwithstanding the safe harbour in country X.  To the extent that this contemporaneous 

documentation is applying the same standard (the arm’s length principle), it means that there is little 

real relief as, arguably, this documentation could be applicable with some modifications in both 

jurisdictions.  

 

Thus, perhaps the most important improvement that could be achieved in respect of safe harbours 

would be to promote their bilateral or multilateral approval and use.  This would guarantee 

consistency of treatment of the same transactions between jurisdictions and would alleviate the 

compliance burden that exists by virtue of asymmetrical views of the same transfer pricing 

transactions by different tax authorities.  It might be helpful to include a statement promoting the 

use of multilateral safe harbours in the TPG or similar document such as the MEMAP to encourage 

a broader acceptance of this suggestion.  Entrenching bilateral safe harbours in income tax 

conventions or, at least, taking a treaty-based approach to safe harbours in the TPG would also 

assist in addressing the issue with unilateral safe harbours. 

 

If unilateral safe harbours are adopted, we believe that it is imperative that compliance must be 

voluntary.  Otherwise, there is a risk that, if compliance is required rather than voluntary, it may 

result in mandatory systematic non-arm’s length pricing. 

 

 

(2) Type of taxpayer or transaction: Consideration should be given to providing safe harbours 

both from a taxpayer perspective and from a transaction perspective. 
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Smaller taxpayers are clearly the ones for who transfer pricing compliance costs have the largest 

impact.  From that viewpoint, safe harbours would be beneficial in reducing their compliance costs 

as a percentage of revenues.  However, being a smaller taxpayer does not necessarily imply not 

embarking in higher risk transactions and, while such higher risk transactions may be performed for 

low or nominal amounts, they may have a substantial financial impact in subsequent years – but 

may not be subject to revision because of statutes of limitations.  Therefore, there needs to be a 

screen for certain types of transactions. 

 

Low-risk transactions are probably the best candidates for safe harbours.  Of course, the 

transactions in question must be considered as low-risk by both (all) tax jurisdictions involved in 

providing the safe harbours (see comments under number 1 above).  Transactions where an arm’s 

length price can easily and reliably be identified via the comparable uncontrolled price method 

should be considered low-risk.  However, in that situation, safe harbours are probably not 

necessary.  On the other hand, routine transactions where it is the mark-up on costs that is the 

prevalent method would probably be good candidates for safe harbours, again assuming that all 

jurisdictions involved consider such transactions as “routine” in nature.  At the other end of the 

spectrum, transactions involving intangible assets will almost invariably not constitute acceptable 

candidates for the application of safe harbour rules. 

 

Thus, depending on the type of safe harbour, thought should be given to adopting thresholds that 

address each of the following:  

 

 The size of taxpayers; 

 The quantum of the transactions; and 

 The type of transactions. 

 

One suggestion to assist tax authorities in establishing parameters around the criteria listed above 

would be for each tax jurisdiction to undertake to analyze its administration of transfer pricing 

transactions along the following lines: 

 

 Number of transfer pricing audits undertaken in a year (including audits resulting in no 

adjustments); 

 Number of hours spent by auditors, appeals officers, competent authority staff (where 

applicable) and attorneys (where applicable) in finalizing transfer pricing audits, and related 

costs (including external costs); 

 Type of transaction and transfer pricing methodology used by the taxpayer; and 

 Taxpayer’s filing position vs. final resolution of case. 

 

If the above information is broken down into various categories of size of taxpayer, size of 

transaction and type of transaction, then a matrix should emerge indicating where most of the risk 
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lies.  It should also indicate where gains could be made in better investing both the tax authorities’ 

and taxpayers’ resources by implementing multilateral safe harbour rules. 

 

We recognize that, in some jurisdictions, it may take 5 to 20 years before final resolution of a case 

takes place, particularly in situations involving litigation, and this might potentially make it difficult 

to attempt to conduct the suggested analysis.  However, in a number of those jurisdictions, we are 

starting to see court decisions being issued and trends may start to be discernible. 

 

  

(3) Type of threshold: In establishing the threshold applicable for a particular safe harbour, 

consideration should be given to providing a dual test to address both the empirical monetary value 

of the targeted transactions as well as their relative importance within the relevant taxpayer’s 

business.   The approach might be different whether one is dealing with a Streamlining Measure or 

an Exempting Measure. 

 

For example, because an Exempting Measure may create an irrefragable presumption, a stricter test 

could be established as a threshold, such as requiring that the quantum of the transaction in question 

be below a given amount and represent no more than a given ratio of the relevant taxpayer’s 

business. 

 

In addition, in order for safe harbours to remain current and relevant (for instance, where a 

threshold or safe harbour is agreed to by two tax jurisdictions with respect to an appropriate mark-

up on costs for a given function), thought should be given tying that threshold from year-to-year to 

an index (as a percentage, etc.) or other relevant objective measure of the economy as it relates to 

the relevant function, industry or market. 

  

 

(4) Option vs. exclusion: The optional versus mandatory feature of safe harbours is necessary 

and important because, as explained in the TPG as well as the Multi-Country Analysis, safe 

harbours can take many forms and possess different mechanisms.  As such, certain mechanisms will 

be better suited to allow taxpayers who wish to comply with the arm’s length principle without 

relying on the safe harbours to do so.  On the other hand, the “exclusion” feature is generally better 

suited for measures that preclude application of a penalty, etc. and would be unlikely candidates for 

taxpayers wanting to opt-out. 

 

 

Whether the existing guidance on safe harbours which is in Section E, Chapter IV of the TPG 

should be revised, and if so how 

 

We are of the view that Chapter IV of the TPG could be revised to include a discussion of and 

suggestions for all simplification measures, not just safe harbours, and amend Section E to reflect 
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the comments above and, more particularly, promote the multilateral establishment and application 

of safe harbours. 

 

Other specific comments 

 

a) The OECD may wish to consider a form of safe harbor that would provide relief from 

penalties (transfer pricing penalties and other penalties) in situations where taxpayers make 

a voluntary disclosure of high risk transactions.  This mechanism does exist in some 

jurisdictions and is found to be a good incentive in improving compliance with respect to 

such transactions.   

b) Because of differences in the interpretation and application of the arm’s length principle 

between various jurisdictions, the OECD may wish to discuss whether compliance with one 

jurisdiction’s specific transfer pricing rules in respect of a given transaction should be 

accepted as an Exempting Measure in the other jurisdiction thus providing a shield against 

the imposition of a penalty in this other jurisdiction.  This would be to protect against the 

whipsaw effect that can result in situations where two countries have a different application 

of the arm’s length principle with respect to a given transaction.  In addition, access to the 

mutual agreement procedure should not be denied as long as the multinational enterprise 

has complied with one of the two relevant jurisdictions’ rules.  There may be issues on how 

such an approach could be implemented without the “other” country putting itself at the 

mercy of the first government.  It may be that the competent authorities should be able to 

implement something like this on a country-by-country basis, such as “if your service 

provider in Country X is performing no more than the following functions, bearing no more 

than the following risks, and owns no more than the following assets, then your Country Y 

company’s payment to that Country X service-provider is arm’s length for Country Y 

purposes provided the payment was determined according to the following analysis which 

is understood to be generally acceptable for Country X tax purposes and acceptable for 

Countries X-Y competent authority discussions.”  This would allow things like a 17% 

markup on costs (which may not be reconcilable with payments from Country Y to other 

service providers around the world), and allow use of the mean, single year comparable 

data, etc. 

c) The OECD may take this opportunity to revisit the purpose of transfer pricing 

documentation.  In our experience, tax authorities have various views about this, and this 

can cause a significant problem.  Some tax authorities believe documentation should 

provide an answer to everything that could possibly be asked.  Others are starting to 

acknowledge that documentation should assist in risk assessment; in the decision to audit, 

rather than to answer all the questions.  In the past when documentation was discussed 

internationally the standardised documentation just lifted everyone to the highest standard, 

and this has not worked.   Differences in burden of proof between tax authorities fuelled the 

problem, but over the past years burden of proof weaknesses have been strengthened, so it 
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is perhaps time to take the point again.  In addition, the OECD might establish a monitoring 

process of domestic legislations regarding documentation and provide guidance on how 

much and how detailed is enough as well as provide some guidance as to when 

documentation requirements exceed what would be considered reasonable and necessary in 

accordance with an international consensus.  The discussion about documentation is linked 

with safe harbours.  One could, for example, envisage a documentation safe harbour which 

is linked to transactions with treaty partners, or to transactions with “normal” rate 

countries.   In such cases you would not need documentation, unless requested on audit.  Or 

perhaps there could be some simplified documentation which is just a description of the 

transactions. 

d) The OECD could also comment on documentation updates.  Relaxation of updates when 

little has changed would be a significant simplification.  For instance, it would be helpful to 

have some explicit recognition that for certain transactions the expected level of 

profitability is not expected to be volatile from one year to the next, or to the third year, and 

so a study performed for year 1 should be acceptable for year 2, 3, and 4 perhaps, so long as 

the taxpayer formally declares or documents simply that the functions, assets, and risks are 

unchanged from year 1, and the same comparability / economic environment is in place (as 

relevant), and so no comparable search is necessary. 

e) The OECD should consider the possibility of developing fast-track bilateral APAs through 

safe harbours.  For instance, treaty partners/OECD could develop safe harbour rates for 

certain functions (e.g. 1.5% to 3% OM for a distributor).  The APA process would then be 

limited to determining that the applicant met the criteria for such a “distributor” function, 

and the only critical assumption would be that those criteria continued to be met. 

f) One of the main problems with transfer pricing safe harbours is that they are one-sided, but 

two-sided safe-harbours are complex.  There is currently a lot of interest in formulary 

apportionment (the CCCTB initiative in Europe is feeding it to some extent).  The OECD 

could consider and discuss the merits of a safe harbour which would be built around this.  

In other words, if an entity’s results in Country X are within, say, 10% of a formulary 

apportionment result (easily determined from consolidated profit), then these results won’t 

have to be supported with a transfer pricing analysis.   

g) The OECD should consider launching a study of the examination practices and dispute 

areas of non-member countries (especially developing countries).  Such an analysis may 

help provide a more holistic perspective of transfer pricing positions around the world.  

This would surely benefit all tax jurisdictions if the resulting changes to the TPG propose 

simplification solutions (whether through safe harbours or other means) that address both 

OECD and non-OECD member countries experiences, practices and objectives. 

 

 


