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Mr. Jeffrey Owens 
OECD Centre For Tax Policy 
OECD 2, Rue Andre Pascal 
F-75775 Paris Cedex 16 
France 
 
Re: Administrative Aspects of Transfer Pricing 
 
Dear Mr. Jeffrey Owens: 
 
Respectfully, and pursuant to your request and that of the OECD, please find attached 
hereto testimony below concerning the above aforementioned “Scoping Issues Of 
Administrative Aspects Of Transfer Pricing”.  We appreciate the opportunity to take part 
in the OECD’s Process Regarding Transfer Pricing and look forward to working with you 
and the OECD and its Working Party in Paris on these matters. 
 
The comments contained herein are conditioned upon the premises that are outlined in 
the OECD Guidelines and commonly shared and adopted among OECD Countries.  OECD 
Guidelines 4.8 sets the limits with regard to the expectation of precision, in general, of 
transfer pricing analysis.  Specifically, the anticipated and expected results of any 
transfer pricing analysis cannot be expected to be a static point but rather an accepted 
range of various points on a continuum.  Moreover, the taxing authority should initially 
proceed under the Transfer Pricing Methodology that the taxpayer has chosen for 
documentation and compliance purposes knowing that other Transfer Pricing 
Methodologies may apply and that the taxpayer in conjunction with their consultants 
have utilized their best “Commercial Judgment” until proven otherwise by an OECD 
Based Tax Authority. Alternatively, in cases of “bad faith” on the part of the taxpayer or 
its representative, the burden of proof would naturally switch to the taxpayer. In an 
OECD based environment, in general, the State Taxing Authority bears the burden of 
making a prima facie case that the multinational taxpayer is not dealing in good faith or 
is not cooperating in the compliance process. 
 
The use of safe harbors for efficient tax administration can be historically observed in 
several countries. Safe harbors as the OECD literature suggests are susceptible to abuse 
if not promulgated and administered in a proper and thoughtful manner. Safe harbors 
are most subject to abuse where they are not limited to low margin and de minimis 
transactions or alternatively where they are not benchmarked and limited to readily 
available market data. In many cases, as the OECD literature indicates, certain industries 
and types of transaction are unfortunately more conducive to safe harbors than other 



industries or transactions. Experience tells us that certain safe harbor transactions in the 
financial services industry allow for readily identifiable benchmarks for related party 
loans and thus make an intercompany transaction on intercompany debt more easily 
and readily identifiable to be associated with a safe harbor compliance system. In 
essence, the analysis is not really a short cut or easing of administrative burden to the 
taxpayer but instead an enhancement from the traditional Profits Based Transfer Pricing 
Methodologies of the United States Treasury Regulation 1.482 Standard. In the above 
aforementioned case the taxpayer and or their professional service provider are utilizing 
an External CUP Methodology rather than an OECD preferred Internal CUP Methodology 
in the absence of adequate and reliable data. It should be noted that in this case the 
precision of the Transfer Pricing Analysis has not been compromised and an OECD 
Favored Analysis would vest more certainty in this External CUP Analysis than in a lesser 
and alternative Profits Based Analysis.  In short, it should be concluded that safe harbors 
should make sense from the Taxing State’s Perspective when they are not arbitrary and 
caprious and don’t undermine or compromise the quality of the Transfer Pricing Analysis 
or lessen the reliability of the Transfer Pricing Analysis. 
 
We can look to Mexico in the late 1990’s for an example of another successful example 
of the efficient Administration Aspects of Transfer Pricing. Much is said in the OECD 
literature about the pros and cons of Advanced Pricing Agreements.  This author’s 
historical practice of over twenty years in Transfer Pricing and International Tax 
indicates that the OECD literature is correct in concluding that APA’s are more easily 
obtainable for only the largest Multinational Corporations (“MNCs”) but also frequently 
useful and utilized by smaller MNCs. It is this author’s experience that the OECD would 
be wise to adopt a Small APA Program for smaller taxpayers as defined by a term of Net 
Sales or Total Assets. The program would be a streamlined or abbreviated version of the 
APA Process for large multinationals with a lower threshold of disclosure, critical 
assumptions, and overall compliance cost. This author has observed great success with 
such programs especially where middle market multinationals are looking to build 
certainty into tax planning and or where the business risks, functions, asset utilizations 
and business operations are of a static nature. The program would also be wise to 
contain a component that would isolate certain types of transactions within a certain 
dollar amount allowing smaller middle market taxpayers to utilize the Small Taxpayer 
APA Program as well as larger multinationals seeking to gain certainty for planning on 
smaller isolated transactions that fit within the Programs Guidelines. The OECD should 
set out with the Transfer Pricing Practitioner Community to define the requisite 
definitions for both Programs that would cover tangible property transactions, 
intangible property transactions, service transactions, and financial transactions. This 
author has immense experience in the use of both Large and Small Taxpayer APA 
Programs in settling Transfer Pricing Audits in both OECD and Non-OECD Based 
Countries. While the initial burden may weight more heavily on small taxpayers in an 
Audit Resolution Scenario or general APA application scenario, the long term cost-
benefit analysis and ease of rolling the APA forward from an administrative standpoint 



can be appreciably measured by both the large multinational taxpayer and the middle 
market multinational taxpayer. 
 
This author has experience with the promulgation and development of new Service 
Transfer Pricing Regulations in the United States and speaks from experience in 
asserting that an inherent State Bias can be expected when developing APA Regulations 
in a vacuum and without the participation of other State Taxing   Jurisdictions. Lack of 
collaboration can result in short changing the taxing jurisdiction of the other related 
party. Recently when the U.S. Treasury and the IRS adopted its new Service Regulations 
it sent notice to the OECD for their review without much collaboration taking place. This 
author would suggest that any bilateral treaty would need to address, anticipate, or 
otherwise accommodate for safe harbors that could potentially skew a transfer price 
and create a bias against another Member Party State to the bilateral treaty.  
 
OECD Guideline 4.13 states in pertinent part “ a tax administration in an OECD Member 
Country, for example, could not raise an assessment based on a taxable income 
calculated as a fixed percentage of turnover and simply ignore the arm’s length 
principle”. In fact, some would argue that Mexico’s Maquiladora Safe Harbor under 
regulations adopted in 1995 and termed “Resolucion Miscelanea Fiscal” achieved 
administrative easing and administrative success in its implementation of a variant of 
what the OECD, for all intents and purposes, terms a “turnover tax”. Mexico’s successful 
implementation of an “asset tax” and safe harbor in lieu of formal Contemporaneous 
Transfer Pricing Documentation has been said by many to have successfully eased the 
administrative burden for the government and reduced compliance and regulatory cost 
for the multinational corporate taxpayer. Mexico, at the same time, was enhancing 
Efficient Transfer Pricing Administration with its own APA Program. This author believes 
that many similarities existing between Mexico’s Maquiladora Program and OECD based 
Contract Manufacturers, low-level distributors, and or limited risk distributors. 
 
In general, this author agrees with 4.36 of the OECD Guideline Literature in that the path 
that best mirrors economic reality is, in general, the best path to follow with regard to 
efficient administration of OECD Transfer Pricing. However, this author believes that the 
goal of administrative efficiency is better met by allowing the flexibility to argue to make 
Corresponding Transfer Pricing Adjustments for the year of acceptance or the year of 
the decision of the Primary Adjustment.   Disavowing this approach will thwart the 
efficient administration by potentially placing multinationals in a position where they 
will have to file amended returns and file financial restatements thus increasing 
administrative burdens, costs, and redundancy.  Accordingly a taxpayer’s concern under 
4.42 and C.4.1 should be treated consistently and or a mechanism should be set in place 
to allow for multinationals to be treated consistently and with equality and 
harmonization.    
 
This author agrees with the guidance of 4.46 as to the timing issues for Primary 
Adjustments and Corresponding Adjustments based on twenty plus years Transfer 



Pricing Industry Experience and attendant frustrations on the part of clients and their 
related parties. With regard to timing issues for Primary Adjustments and Corresponding 
Adjustments as they relate to allowing taxpayers time to have adequate due process 
and not be forced into a position of double taxation, this author would suggest that 
countries adopt in their bilateral treaties a Statute of Repose that would be set by both 
individual countries for a reasonable time limit for execution, administrative audit, and 
full and adequate adjudication including appeal and application of potential stays of the 
normal time limits while full and complete adjudication is executed. This line of 
reasoning also assumes symmetry between and among countries in Article 25 of the 
OECD Tax Model Convention when they have to invoke MAP subject to the stated three-
year requirement. Consistent with 4.49 and 4.8 the interpretation of timing should be 
made in the light most favorable to the taxpayer, in a flexible manner consistent with 
the OECD literature and according to the dictates of earlier 4.8, and consistent with the 
OECD Manual on Effective Mutual Agreement Procedures of Best Practices. This analysis 
would apply to any potential Secondary or Constructive Adjustment in whatever form it 
may take as well. This issue needs further attention and development and to be 
adequately addressed by the OECD and its advisors but is beyond the scope of this 
testimony. 
 
This author believes that consistent with 4.56, and from experience, that the taxpayer 
as the primary stakeholder in the MAP Process should have the ability to present its 
case to both State MAP Representatives in person and at other critical intervals 
throughout the process of adjudication. This author, through experience, believes that 
an inherent value added has historically been observed in like-kind settings and resides 
within full participation in the process. It is the opinion of this author that this 
represents a “Best Practices Approach” under the circumstances. As is indicated in 4.59 
this is typically done anyway and would make the process less arbitrary and capricious 
and allow for standardization of a “Best Practices Approach”. This analysis would apply 
to any potential Secondary or Constructive Adjustment in whatever form it may take as 
well. This issue needs further attention and to be adequately addressed by the OECD 
and its advisors but is again now beyond the scope of this testimony. 
 
Based on the experience of this author and pursuant to 4.77 of the OECD Guidelines 
Bilateral Treaties and the OECD Model Tax Convention, the OECD should endeavor to 
move to formally adopt provisions for Simultaneous Tax Examinations to provide a 
degree of certainty and equity to taxpayers in adopting and executing their global tax 
policies and moreover to keep Taxing States on a timeline to conform with the equitable 
treatment and administrative efficiencies due the MNC throughout the tax adjudication 
process. 
 
This author through experience agrees with 4.97 of the OECD Guidelines that the 
Compliance Relief Concept as defined under 4.98 as requiring selection and analysis of 
data that may be difficult to obtain or evaluate warrants safe harbor treatment. This 
author also has historically experienced wasted State Resources on Transfer Pricing 



Examinations that when found in the light most favorable to the State have amounted 
to de minimis adjustments or tax collections. Wherefore, this author believes that safe 
harbors could also serve to benefit the State in prioritizing its valuable time and 
resources and providing an imbedded Cost-Benefit Analysis in its Efficient Tax 
Administration Procedures of Best Practices while at the same time providing a degree 
of certainty and compliance for the MNC. 
 
Again, thank you for allowing us to participate in the OECD’s Transfer Pricing Process. 
 
 
Sincerely, 
John K. Drewno, B.A., M.A., J.D. 
Partner, Decision Sciences 
1701 Pennsylvania Avenue 
Suite 300 
Washington, D.C.  20006 
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