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Mr. Jeffrey Owens,  

Director 

OECD Centre for Tax Policy and Administration 

2, rue André Pascal 

75775 Paris Cedex 16 

FRANCE 

Rotterdam, 28 June 2011  RvdB/AJ/kd/077 

 

Dear Mr. Owens, 

 

Ernst & Young wishes to thank you for the opportunity to submit comments regarding the OECD project on the 

Administrative Aspects of Transfer Pricing. This letter includes Ernst & Young’s observations and recommendations 

on practices that we believe can encourage more efficient and effective transfer pricing compliance by multinational 

enterprises (MNEs) as well as enforcement by tax administrations.  

 

In answering the questions included in the OECD invitation for comments, we have taken the liberty not to address 

the individual questions. Instead, we have grouped the answers around certain themes which we believe are of great 

importance to both tax administrations and MNEs. The common theme amongst these topics is that tax 

administrations and MNEs should focus their resources where they are most required, that is on the more complex 

and high risk transactions.  

 

Safe harbor  

 

It is a fact that safe harbors are commonly used in many countries as demonstrated in the recent OECD Multi-Country 

Analysis of Existing Transfer Pricing Simplification Measures released on June 10, 2011. The survey confirms that 

many countries have some form of unilateral safe harbors. Countries that do not have formal safe harbors, in practice 

apply informal “safe harbors”. It would therefore be useful for the OECD to contemplate modifying the language on the 

safe harbors as contained in the current version of the Chapter IV of the Transfer Pricing Guidelines (TPG) 

accordingly.  

 

More specifically, Ernst & Young suggests the OECD to consider the merit of adopting optional safe harbors. By 

introducing certain safe harbors within well defined parameters, perceived unilateral risk of safe harbors may be 

reduced or mitigated. Under the right circumstances and where parameters are sufficiently defined, this can alleviate 

the (high) burden placed on MNEs for documenting their intercompany dealings.  

 

We also believe that developing safe harbors for certain types of intercompany transactions such as low value-added 

intra-group services and other intercompany transactions like financial transactions would be particularly helpful to 

reduce the compliance burden on MNEs. Doing this at the OECD level is to be preferred over local country 

approaches. 
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Paragraph (iv) of Section E of Chapter IV of the TPG is based on the assumption that two tax administrations would 

not agree on the use of a specific safe harbor. However, in practice there is a successful experience with the 

application on treaties for the avoidance of double taxation, where for several reasons (promoting investments, 

accommodating the international trade, economic policies, etc.) the respective tax administrations have agreed to 

reduce their tax collection by accepting another country’s safe harbor.  
 
We suggest the language of Chapter IV be amended to address the fact that disadvantages of safe harbors can be 
significantly reduced when such safe harbors are included (recognized) as part of (or covered by) a tax treaty. 

 

A somewhat different / lighter form of a safe harbor would include the publication on a periodic basis of comparables 

for specific transactions (e.g., distribution comparables). Such a set of comparable data may function as a dynamic 

safe harbor or may be used in bilateral discussions (i.e., APA or MAP). For a MNE such a set could arguably be used 

as a rebuttable presumption.  

 

Documentation 

 

Other simplification measures could relate to documentation, but also to safe harbors. The implementation of safe 

harbor rules together with some type of simplified documentation requirement would help achieve the main goal of 

providing relief to the compliance burden on MNEs. In other words, having the option to apply a safe harbor but 

nevertheless having to prepare detailed documentation would not alleviate the costs and administrative burdens on 

MNEs.  

 

We encourage the OECD to develop simplified transfer pricing documentation rules for small taxpayers, standard 

and/or non-material transactions such as low-value services and/or financial transactions not dissimilar from those 

issued with the help of the EUJTPF. These could be developed and included in a revised Chapter V of the TPG. 

When doing so exception / threshold, level as well as mandatory elements of documentation should be made clear. 

Small transactions may be completely exempt (i.e., implementation of a de minimis rule with clear thresholds defined). 

Where possible, examples of best practice could also be provided. As an example, for intercompany loan 

transactions, it could be explained which particular elements are expected to be included in the MNE’s 

documentation.  

 
Additionally, there is guidance in Chapter V of the TPG on translations. However, in practice, MNEs are faced with 
high translation costs. Several countries have domestic laws allowing tax administrations to require documents to be 
translated into their local language and as such imposing on MNEs costs and burdens that often are disproportionate 
to the circumstances. Therefore, we recommend the OECD to provide further guidance on the translation issue. 
  
In a more general way, specific documentation requirements in various countries tend to go much further than the 
average level in other countries. This creates an additional burden for MNEs. As an example, although the TPG 
acknowledge the fact that not for all intercompany transactions contracts might exist, domestic regulations require that 
signed contracts are in place. Harmonizing such rules would significantly contribute to a more balanced 
documentation burden. 
 

Finally, MNEs are often required to have transfer pricing documentation for domestic transactions. From a 

proportional perspective, in many cases this may not be strictly necessary. We appreciate that domestic transactions 

may fall within the scope of the TPG, but we believe it would be helpful to have an OECD recommendation or 

observation regarding an exception or alleviated transfer pricing documentation for domestic transactions. We also 

realize that this might not be possible in all cases because of non-discrimination rules (like in the EU). There are 

situations such as losses where there is an interest for tax administrations to scrutinize domestic transactions, of 

course.  
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Technical / informal guidance 

 

Transfer pricing analyses are dependent on facts and circumstances. Some countries provide (informal) technical 

guidance on the application of the arm’s length principle, sometimes by describing practices or providing examples. 

We believe this information is very valuable for MNEs. We therefore would like to encourage the OECD to provide 

more technical guidance and examples. Alternatively, countries could be encouraged by the OECD to publish such 

information in a central location, like with the OECD. The guidance could relate to technical issues such as year-end 

adjustments.  

 

Another example of such technical guidance sought would be around industry best practices. In other words, a 

specific industry business model could be described and the implications from a transfer pricing perspective. Here, 

not only the theoretical position would be helpful but also how it has been dealt with in practice by the tax 

administrations.  

 

Audit approaches and risk assessments 

 

In practice, different approaches are observed in transfer pricing audits. Some countries apply a phased approach 

with stage-gate decisions at various moments. Such an approach, starting with a risk assessment then requiring a 

positive decision to open enquiry with the possibility of MNEs to assist in the scoping process and in focusing the 

audit, is welcomed by MNEs. In this process, analysis of how an MNE deals with transfer pricing issues may be 

directing the audit intensity. This ensures that tax administrations focus their resources where they are most required, 

that is, on the more complex and high risk transactions and that they do not undertake less critical enquiries. It may 

also increase the mutual understanding between tax administrations and MNEs.  

 

With regard to the audit process, we suggest recommendations to be included in the TPG regarding such a phased 

approach. Along those lines, it would be beneficial for all parties involved to start with a pre-audit meeting which can 

help in scoping the audit, clarifying the information request, and increasing the speed as well as the momentum of the 

audit. It would be recommendable if the starting point of an audit would be to check the acceptability of the transfer 

prices applied by MNEs with little upfront bias. In practice, it would also be very helpful to have a mechanism in place 

which allows MNEs to consult senior officials with the right level of authority to discuss issues like scoping and 

progress. This may be combined with the phased approach as described above. 

 

Tax administrations use different risk assessment approaches to select MNEs and transactions for an audit. Some 

countries have made their risk assessment approach transparent. They require or encourage that for efficient audits 

(and compliance), MNEs should focus their transfer pricing documentation on complex and high risk transactions. 

This type of transparency by tax administrations helps MNEs to better allocate their resources when preparing their 

documentation. This way, a more proportional approach to document related party transactions can be achieved.  

 

Ernst & Young recommends that the OECD develops risk assessment suggestions to documenting compliance. 

Publication of a transparent risk assessment approach to documentation would greatly help MNEs to better 

understand on which transactions they should focus. 
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Advance Pricing Agreements (APAs) 

 

APAs are a very useful mechanism to avoid double taxation and disputes with tax administrations. In practice, 

however, bilateral APAs take a long time before completed and access to the respective APA programs can certainly 

be improved. We have observed that tax administrations in practice, when having to deal with scarce resources, 

decide in favor of allocating those to the audit practice instead of the APA practice.  The same applies to resources for 

mutual agreement in certain countries. 

 

The use of safe harbors in combination with (perhaps more standardized) APAs for less complex or smaller 

transactions may be a very attractive proposition to both the tax administrations as well as the taxpayers. It may 

overcome part of the problems presented by unilateral safe harbors, and could help making access to APA programs 

easier, more attractive for MNEs as well as faster.  

 

Closing remarks 

 

Ernst & Young hopes that these suggestions are of assistance for this important project on the administrative aspects 

of transfer pricing. Ernst & Young would welcome the opportunity to contribute further either through participation in a 

consultation meeting or by providing further clarification.  

 

In the meantime, please do not hesitate to let us know how we can be of further assistance.  

 

Yours sincerely, 

On behalf of Ernst & Young  

 

 

 

Drs. Ronald van den Brekel   

 

 

 


