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30 June 2011 
 
Dear Mr Owens 
 
Administrative aspects of transfer pricing 
 
BDO welcomes the opportunity to comment on the new project on administrative aspects of 
transfer pricing launched by the OECD’s Committee on Fiscal Affairs. This is an area we 
view as particularly important as we act for a large number of enterprises which fall 
between what is typically regarded as small- and medium-sized enterprises and the largest 
multinationals.  These companies often do not possess large compliance budgets or 
specialised tax and transfer pricing functions and have been given very little consideration 
to date in the OECD Transfer Pricing Guidelines (‘the Guidelines’) or local legislation, yet 
who. 
 
We encourage the OECD to take this initiative further to consider how simplification may be 
achieved internationally in a consistent way and have provided some suggestions for this at 
the end of this document. 
 
In order to respond to the invitation, we have collected the views and experience of our 
global network and incorporated these hereinafter. In doing so we have considered our 
findings alongside the information provided in the Multi-Country Analysis of Existing Transfer 
Pricing Simplification Measures, published on 10 June 2011. 
 
Introduction 
We fully agree with the OECD’s premise for this review. The trend for greater administrative 
requirements associated with transfer pricing, especially documentation, is growing. 
Although the 2010 revision of the Guidelines made the application of the arm’s length 
standard clearer, the increased emphasis on comparability standards and business 
restructurings contributes to this trend.  
 
Over time, we have observed a growing volume of cross-border intercompany transactions. 
To an extent this arises from larger multinational enterprises (‘MNEs’) operating with 
shared services as their global operations mature. Growth is also being driven by an 
increasing number of smaller groups moving into international markets, creating 
multinational enterprises that are not as large as the traditional image of an MNE, but are 
still larger than a small or medium sized enterprise (‘SME’). In both cases the resulting 
transactions are often relatively small or straightforward, and so pose a lower tax risk than 
the types of large and complex transactions that the Guidelines often envisage and seek to 
address. However, all these transactions are treated equally by the Guidelines and in local 
legislation with similar compliance requirements, in particular for documentation.  
 
Reviewing and supporting these smaller or lower risk transactions to a detailed extent (a 
‘full analysis’) as proposed by the Guidelines is potentially burdensome in terms of cost and 
resource for both tax payers and tax authorities. In particular, smaller MNEs often have 
limited resources to address a wide range of requirements, of which transfer pricing is one. 
Making a business fully compliant requires a careful allocation of these resources. A means 
to address these transactions effectively and simply, and at an appropriate level of cost, is 
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therefore highly desirable. Section 1.7 of the Guidelines sets achieving a balance between 
reliability for tax authorities and the administrative burden on a taxpayer as an aim; 
administrative simplification, including safe harbours, could be an effective way to achieve 
this in practice. 
 
It is our experience that the main aim of MNEs entering into intercompany transactions is to 
benefit from the group scale and synergies from a business perspective. Compliance with 
transfer pricing and documentation requirements on each side of a transaction is a related 
issue that cannot be avoided. Any comfort that can be obtained quickly and with a relative 
low cost is therefore welcomed. This comfort is focused both on the tax audit process and 
potential other third party review of the position, for example in a due diligence process. 
While companies may seek to optimise their tax position, this would rarely be at the 
expense of surrendering a ‘low-risk’ tax position.  This provides important context to these 
discussions which is perhaps contrary to the emphasis of the current Section E of Chapter IV 
of the Guidelines (‘Section E’) which emphasises strongly the risk of using administrative 
simplification measures and safe harbours to achieve tax advantage. 
 
The arm’s length standard is an accepted and effective method for pricing of intercompany 
provisions and any steps towards simplification should operate within this framework. This 
is rightly identified by Section E’s paragraph 4.120. Decisions such as the recent Uniloc USA 
Inc. v Microsoft Corp. case in the US Courts also favours an arm’s length standard that is 
based on the substance of a company’s activities at the expense of a ‘safe harbour’, in this 
case the ‘25% rule of thumb’ sometimes applied to the licensing of intangible assets which 
was put aside. 
 
The cost to enterprises of achieving and defending the arm’s length nature of their transfer 
pricing policy should, however, be proportionate to the size and nature of the transaction 
or transactions involved. Similarly, tax authorities are likely to benefit from being able to 
focus their resources most effectively on areas where controversies arise. Administrative 
simplification in key areas can achieve this, although must be approached in a way which 
retains consistency with the arm’s length standard both conceptually and in implementation 
in order to minimise mismatches in what different tax authorities will accept, and enable 
enterprises’ transfer pricing policies to be consistent where both lower and higher risk 
transactions are involved. 
 
In light of this, the division of administrative simplification from safe harbours by the OECD 
in framing these questions is sensible as it increases flexibility in measures that could be 
introduced. While these definitions will be considered in more detail below, the application 
of safe harbours can be effective but generally involves the setting aside of detailed facts 
and circumstances in favour of an agreed result for certain situations or transaction types; 
something which could contradict the arm’s length standard if introduced and which may 
not be easily acceptable to multiple tax authorities on a consistent basis. Other 
administrative simplification, for example the availability of reduced documentation 
requirements or even exemption of some companies or transactions from the application of 
transfer pricing regulations, remains consistent with the Guidelines but facilitates their 
application proportionate to the size of transactions or the business involved; and area 
where it may be easier to find agreement. 
 
Experience with various forms of transfer pricing administrative simplification measures 
and their effectiveness 
 
Administrative simplification measures – as distinct from safe harbours – may be defined as 
the means to reach an acceptable level of transfer pricing compliance without recourse to 
the ‘full’ analysis and documentation that the Guidelines set out. This can include: 

 Exemption from local transfer pricing rules 

 Reduction of requirements to provide transfer pricing documentation and/or 
detailed comparables analysis 



 

3 
 

 Clarity on tax authority views on acceptable approaches to achieve a low risk 
categorisation in respect of transfer pricing; this may include the ability to consult 
tax authorities in ‘real time’ rather than waiting for a tax audit 

 
These, especially the first two, may be applied by the size of the business or transactions, 
or by considering whether the transaction is ancillary in nature or otherwise low risk (for 
example a cost-plus service). 
 
Overall, measures such as this are normally welcomed by companies and have the potential 
to be effective, in particular where the more costly elements of transfer pricing defence 
are reduced. This can include: 

 Removal of companies below a certain size from transfer pricing obligations, as 
exists in some countries for small and medium sized companies under the EU 
definition 

 The ability to rely on existing management information in defence of positions 
rather than the creation of a new (and often extensive) document 

 The explicit scaling of documentation requirements to those proportionate to the 
size and complexity of the business or transactions involved, as is again the case in 
some countries 

 The acceptance by tax authorities of central documentation prepared in common 
for some or all of a multinational group which conforms to OECD Guidelines but may 
not be as detailed as individual territories’ rules 

 
Where these measures are applied currently, their principal flaw is that they are normally 
country-specific while the transactions in question fall under the jurisdiction of two or 
more tax authorities. For example, taking the UK exemption for small- and medium-sized 
companies as an example, if the counterparty to a group transaction is within a jurisdiction 
that does not offer similar treatment full transfer pricing support will nonetheless be 
required. Similarly where a group-wide report is prepared, this is often weighted towards 
the demands of the most onerous relevant territory, potentially increasing the level of 
detail which may be required in most others. 
 
For administrative simplification measures to be fully effective they must be consistent. To 
achieve this, tax authorities would need to adopt them in a consistent way with thresholds 
set at similar levels. This should be rightly seen as a challenging proposition as different 
countries will understandably have differing levels of acceptable tax risk and effective 
materiality. 
 
Finally, also upon enforcement, tax authorities should take into account the size of the 
company or the transactions when formulating additional information requests.  
 
The different types of regimes known as ‘safe harbours’ and the best way to describe 
and differentiate among them 
 
The Multi-Country Analysis published by the OECD provides a good overview of the safe 
harbours currently in use. However in our experience this is an area where complexity 
increases with detail and further, more detailed, analysis by the OECD as part of this 
enquiry would be welcomed. 
 
Having differentiated safe harbours from other methods of administrative simplification, it 
is possible to summarise types of safe harbour into two broad headings: 

 Permitted transfer pricing methods which can be applied without further analysis to 
certain transaction types 

 Accepted levels of return on certain transaction types 
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As discussed, these types of safe harbour have in common the fact that they must deviate 
from the precise facts and circumstances of a group in favour of those generally accepted 
by one or more tax authorities.   
 
This is effective in reducing the compliance burden for MNEs, as published safe harbour 
levels may be targeted when planning intra-group transactions. However, this is not a 
universal benefit.  
 
The use of safe harbours normally results in a tax paying position for the subject enterprise 
which may not always be appropriate for more specific commercial reasons. These reasons 
will often be market dependent. For example a severe downturn could, as recently seen, 
reduce arm’s length levels of return in manufacturing through sudden excess capacity. 
Unless the safe harbour level could be updated swiftly (if still by necessity retrospectively), 
the use of a safe harbour could have the effect of moving related risks around a group in an 
unrepresentative way.  
 
There is also the potentially thorny issue of setting and agreeing these levels in a way which 
is acceptable to tax authorities on both sides of a transaction. Without such agreement, 
either double taxation or tax avoidance could arise. The likely effect of this would, at 
minimum, act to defer the compliance burden to the time of a tax audit and so reduce or 
remove the incentive to use the safe harbour. 
 
The advantages and disadvantages of safe harbour rules and other forms of transfer 
pricing administrative simplification 
 
As the above discussion suggests, the issue of safe harbours and administrative 
simplification is potentially extensive, not least because much about what constitutes an 
acceptable remedy is subjective. As such, we recommend the OECD pursue and expand its 
study into this area with further review. This might usefully include: 

 A more detailed country-by-country review of both current practice and what tax 
authorities might consider acceptable approaches 

 Exploration of levels of common ground and potential co-operation between 
territories 

 Consultation with MNEs of all sizes on approaches that they would find most 
effective; as said in the introduction, smaller groups have received less attention in 
this area to date. 

 
Of all the areas raised, the key issue is likely to be consistency: both conceptual and 
practical. 
 
Any amendment to the Guidelines in favour of safe harbours or other administrative 
simplification should remain consistent with the arm’s length standard. A tiered application 
of the standard is likely to create inconsistencies in relation to which management costs 
will be high; particularly at the point a business reaches the size when it will apply ‘fully’, 
with the transfer pricing policy requiring redesign as a result. It could also create the 
potential for tax advantage to arise where not intended by the Guidelines. 
 
Even more important is the practical application of simplification measures, as these will 
only be effective when applied with reasonable consistency to both parties to a 
transaction. Otherwise, any simplification measures could be diluted to the level of the 
most stringent territory in a transaction. If this is not possible (and we accept that it is far 
from a simple task), the sections of the Guidelines relating to mutual agreement provisions 
should be expanded to enable simple and quick steps to avoiding or removing double tax in 
instances where it is triggered by differences between simplification measures on one or 
both sides to a transaction.  
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Comments regarding the existing advice on safe harbours in Section E, Chapter IV of the 
Guidelines 
 
The current drafting of Section E reflects many of these issues, in particular regarding the 
point of maintaining consistency with the arm’s length standard throughout the Guidelines 
and that of proportionality to the size and complexity of transactions. 
 
However, Section E is limited by the stance against safe harbours set out in 4.122 where 
they are considered generally inadvisable. As shown by the Multi-Country Analysis, many 
have already been adopted with some success. To greatly improve this effectiveness this 
section might be replaced with provisions which set out a framework whereby countries 
(independently or ideally collectively) and MNEs can adopt consistent or mutually 
supportive simplification measures. 
 
These provisions would result from a more detailed analysis of current local territory 
measures and MNE reaction to them. Where possible, we suggest that these: 

 Emphasise and work with the existing provisions of Section 1.7 and its 
recommendation that an approach balances reliability with the burden on a 
taxpayer this may create 

 Link with other sections of the Guidelines, such as Chapter III where levels of 
comparability are considered (for example if greater emphasis on the additive 
approach might be applied for lower risk transactions, or only certain parts of the 9 
Step process are required), or Chapter IV in instances where documentation 
requirements could be scaled down or further specified 

 Continue to emphasise the distinction between safe harbours and other 
simplification measures  

 Allow enterprises to opt out of safe harbours or simplification measures if they are 
placed at a tax disadvantage 

 Achieve consistency in the application of measures by different tax authorities 
where possible, for example in qualifying criteria and acceptable results 

 Provide for straightforward and effective multilateral solutions where mismatches 
occur 

 
We would like to thank the OECD again for this opportunity to comment and should be 
happy to expand on these points and contribute further to later stages of this review if 
required. 
 
For clarification of any aspects of this response send on behalf of the BDO transfer pricing 
network, please contact: 
 

Richard van der Poel 
Director, BDO Spain 
richard.vanderpoel@bdo.es 
+34 91 436 4195 

Anton Hume 
Partner, BDO UK 
anton.hume@bdo.co.uk 
+44(0) 20 7893 3920 

Duncan Nott 
Director, BDO UK 
duncan.nott@bdo.co.uk 
+44(0) 20 7893 3389 

Kris Smits 
Partner, BDO Belgium 
kris.smits@bdo.be 
+32 (0)2 778 01 00 

Norbert Rosmalen 
Partner, BDO Netherlands 
norbert.rosmalen@bdo.nl 
+31 (0)10 242 4600 

David Kemp 
Partner, BDO Canada  
dkemp@bdo.ca 
+1 461 369 6051 

Dirk Elbert 
Senior Manger, BDO Germany 
dirk.elbert@bdo.de 
+49 69 95 941 438 
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Partner, BDO Argentina 
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