SWITZERLAND

ANNUAL REPORT ON COMPETITION POLICY DEVELOPMENTS IN SWITZERLAND
(1 July 1999 - 30 June 2000)

I.

Changes to competition law and policy, proposed or adopted

1.

Summary of new provisions concerning competition law or related legislation

1.
The Federal Act of 6 October 1995 on cartels and other restraints of competition (LCart) has not
been amended since it entered into force on 1 July 1996.
2.
However, in the autumn of 1999 the Federal Department of Economic Affairs set up a
Commission of Experts mandated to revise LCart, inter alia with a view to introducing direct sanctions.
2.

Other relevant measures, including new guidelines

3.

None.

II.

Enforcement of competition law and policy

1.

Action against anticompetitive practices, including agreements and abuses of dominant
positions

a.1)

Summary of the activity of the competition authorities

4.
During the period under review, the Secretariat of the Competition Commission (Comco)
completed 15 preliminary investigations:
− nine involved unlawful agreements (Art. 5, LCart);
− six involved abuses of dominant positions (Art. 7, LCart).
5.

Of these 15 preliminary investigations:
− seven cases were closed with no action taken, for lack of evidence of unlawful restraint of
competition as defined by LCart;
− in two cases, the firms in question agreed out of court on measures to discontinue or prevent
restraints of competition.
1
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6.

During the period under review, Comco completed 12 ordinary investigations:
− eight involved unlawful agreements (Art. 5, LCart);
− two involved abuses of dominant positions (Art. 7, LCart);
− two involved both unlawful agreements and abuses of dominant positions (Arts. 5 and 7,
LCart) simultaneously.

7.

At 30 June 2000, 20 preliminary investigations and 16 ordinary investigations were in progress.

Name of case
Ramoneurs suisses
SWICO Recycling-Garantie
Emoluments of travel agents
Swisscom – Line rentals
Coopération Kassensturz – saldo
Bidding agreement in the canton of Ticino
Tennis instructors
Apothekerzeitung
Lokoop AG/CFF
Private fees of doctors
List of drugs for which the insured bear the cost
(LPPA)
Europay / Which SA
Liability insurance for automobiles and motorcycles
Valais ski-lift passes
Kinofilmverleih
ASTAG Frachttarife
Jahresumsatzprämie Pressewerbung
Migros/Watt – EBM
Migros/Watt – SIR
Bödeli AG/Tele 24
XDSL-Swisscom product line
Lift market
Petrol market in Bienne
Standards of the Association Bio Suisse
Sealing and asphalting in Geneva
Credit card terminals
Repairs to electrical appliances
Bidding agreement amongst Swiss builders
Cigarette prices
Medicinal drug market (SANPHAR)
Compulsory health insurance (Zurich)
Bahnhofkioske
Swiss Meteorological Institute
Price of daily newspapers in Ticino
Restaurant beverage prices in French-speaking Switz.
BKW FMB Energie AG
Agreements for supplying retailers
Book distribution agreement
Vitamin cartel (Roche, BASF, RP)
Distribution of Volkswagen cars
Suggested prices for driving schools (AFEC)
Private fees of Zurich doctors
Teleclub/Cablecom
JC Decaux/Affichage Holding
Lokoop/CFF
Migros/Watt – FEW
Mobile telephone rates
Swiss petrol market
Distribution of Citroën cars
Road surfacing (north-east Switzerland)

Art. 5, LCart
(agreements)
X
x
x

Art. 7, LCart
(dom. pos.)

Arts. 5 and 7,
LCart

x
x
x
X
x
x
X
X
X
X
x
x
x
x
x
x
x
x
x
x
x
x
x
x
x
x
X
X
x
x
x
x
x
x
x
x
x
X
X
x
x
x
x
x
x
x
x
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Outcome (see
legend)
1
1
1
1
1
1
2
2
3
4
4

Reference in DPC
not published
1999/3, pp. 373 ff.
not published
1999/3, pp. 375 ff.
2000/1, pp. 8 ff.
not published
not published
not published
2000/1, pp. 1 ff.
-

4
4
4
4
4
4
4
4
4
4
4
4
4
4
4
4
4
4
5
5
5
5
5
5
5
5
5
5
5
3+5
6
6
6
6
6
6
6
6
6

forthcoming
1999/3, p. 463
1999/3, pp. 400 ff.
1999/3, pp. 415 ff.
2000/1, pp. 16 ff.
2000/1, pp. 25 ff.
2000/1, pp. 29 ff.
2000/2, pp. 212 ff.
1999/3, pp. 441 ff.
2000/2, pp. 186 ff.
2000/2, pp. 196 ff.
2000/2, pp. 167 ff.
-

SWITZERLAND
(cont’d)
Name of case
Bidding agreement (national library)
Agreement on distribution of watches
Cash payment clause (credit cards)
Distribution of dental products
Dental industry
Argovie doctors’ association (AAV)
Distribution of veterinary drugs

Art. 5, LCart
(agreements)
x
x

Art. 7, LCart
(dom. pos.)

X
X
X
X
X

Arts. 5 and 7,
LCart

Outcome (see
legend)
6
6
3+6
3+6
3+6
3+6
3+6

Reference in DPC
-

Legend:
DPC

=

Droit et Politique de la Concurrence (publication of the Swiss competition authorities, available on the Internet at
www.wettbewerbskommission.ch).

1
2
3

=
=
=
=
=
=

preliminary investigation: case closed with no action taken (no evidence of unlawful restraint of competition)
preliminary investigation: case closed with no action taken (agreement with the parties under Art. 26, par. 2, LCart)
preliminary investigation: case closed with action taken (investigation opened)
preliminary investigation: in progress at 30 June 2000
investigation: case closed
investigation: in progress at 30 June 2000

4
5

6

Summary of important cases
8.
Driving schools1: On 8 May 2000, Comco prohibited instructors belonging to the driving school
association of the canton of Fribourg (AFEC) from agreeing, in the future, on rates for automobile,
motorcycle and lorry driving lessons, as well as on rates for instruction in traffic awareness. In Comco’s
view, price recommendations constitute cartels that are presumed unlawful if they are followed by the
firms for which they are intended. The fact that the recommendations are not mandatory matters little. In
this case, the investigation established that the price agreements in question were followed by the driving
school instructors and that this had a notable impact on, if not eliminated, effective competition between
instructors in the canton of Fribourg. The results of the investigation confirmed evidence of unlawful
restraints of competition that the Secretariat had uncovered during a number of preliminary investigations
conducted in several Swiss cantons in the spring of 1999.
9.
Sanphar2: The Sanphar Association had been regulating the size of margins and discounts in the
distribution of medicinal drugs in Switzerland, along with the conditions imposed on the Association’s
wholesalers. On 7 June 2000, Comco decided to prohibit these agreements because they had a significant
effect on competition. With regard to prices (margins and discounts), the Sanphar agreement had operated
on three levels. First, drug importers and producers agreed to limit the discounts granted to wholesalers to
roughly 2 percent of the ex-factory price. Second, wholesalers could not give their own customers
discounts in excess of the margins of Sanphar wholesalers. Third, pharmacists, druggists and dispensing
physicians were required to set their margins in accordance with a set percentage or amount based on a
drug’s final selling price. As for the conditions imposed on wholesalers, the Sanphar agreement set a
minimum product range they were required to carry, and a minimum number of customers to whom they
were required to sell, before they qualified for preferential terms on their purchases from producers or
importers. The conditions laid down in that agreement constituted barriers to the market entry of new
wholesalers that could compete with existing firms.
10.
SMA3: In its SMA decision, the Commission found that the Swiss Meteorological Institute held a
dominant position in various segments of the market for supplying weather data, and that it had abused that
position insofar as its services varied from one customer to another. Confirming an order imposing
temporary measures, the Commission obliged the Institute to make its services available on equivalent
terms, and to submit its cost calculations. Even though the Institute was run by the federal government, the
Commission treated it like a firm subject to the rules of competition. The Commission also rejected the
3
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argument that federal legislation on meteorology precluded application of the LCart. The SMA has
appealed the decision.
11.
Recommended beverage prices4: In this case, the Commission reviewed price recommendations
for certain beverages served in restaurants. The recommendations had been issued to their members by five
trade associations belonging to the Gastrosuisse federation. After conducting a preliminary investigation
which confirmed that there was evidence of an unlawful pricing agreement, the Commission Secretariat
arranged an out-of-court settlement in which the parties concerned stated that each restaurant could set its
prices freely; they also pledged never again to make similar recommendations. The terms of the settlement
were approved by the Commission.
12.
Mobile telephone rates5: On 15 May 2000, the Competition Commission Secretariat opened an
investigation into competition in the Swiss mobile telephone market. The procedure was triggered by
evidence of a joint dominant position and the level of rates available on the market. It can be seen that the
structure and level of the prices charged by the three companies currently operating in Switzerland are in
fact extremely similar, in respect of both outgoing calls (origination) and incoming calls (termination). The
investigation will ascertain whether this situation is attributable to unlawful restraints of competition in the
form of abuse of dominant position and/or restrictive agreement.
13.
Line rentals6: On 31 August 1999, the Competition Commission Secretariat closed a preliminary
investigation and decided to take no action with regard to certain practices by Swisscom in the area of
telephone line rentals. At issue was the company’s pricing policy (rate increases and its system of
discounts), along with certain changes to the infrastructure it provided customers. The review did not
uncover any evidence of abuse of dominant position. In this context, it can also be noted that the
Commission handed down an advisory opinion regarding Swisscom’s position in line rentals in an
interconnection case before the Communications Commission (DPC 2000/1, p. 70).
14.
Investigation of the vitamin market7: In a decision of 17 April 2000, Comco found that the
agreements between members of the world vitamin cartel, which had had repercussions in Switzerland
from 1990 until 1999, were unlawful. This case triggered a policy debate on a possible strengthening of the
system of sanctions under the LCart. A group of experts has been asked to explore proposals for reform,
including the introduction of direct sanctions.
a.2)

Summary of the activity of the Price Monitoring Office

15.
The Price Monitoring Office is responsible for preventing cartels or firms wielding great market
power from imposing unfair prices or excessive increases. Today, the Office deals primarily with prices set
by the government or by powerful corporations8. The main cases reviewed by the Price Monitoring Office
between 1 July 1999 and 30 June 2000 included assessments of rate increases submitted by the authorities
pursuant to Articles 14 and 15 of the federal Price Monitoring Act (LSPr), the price proposals by
GRAT/TarMed (creation of a pricing structure for medical services), cable television charges, postal rates
and the prices of Microsoft products.
16.
Changes in prices set or approved by the authorities must first be submitted to the Price
Monitoring Office for an opinion. More than 120 announced price increases were analysed over the period
under review. Most of the submissions by communes concerned prices for water and wastewater treatment
and garbage collection taxes, while those of the cantons primarily involved health care.
17.
Analysis of the new GRAT/TarMed medical price list9 showed that, contrary to what had been
announced, the price changes were not neutral from a cost standpoint but had induced additional costs of
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about a billion francs. The adjustments that were made subsequent to the intervention of the Price
Monitoring Office brought considerable improvements. However, cost neutrality has not yet been ensured,
and to date no contractual solution has been found.
18.
Subscribers to the Cablecom cable network10 also benefited from the activity of the Price
Monitoring Office. Following the negotiations undertaken, their subscription fees could not be raised
across-the-board to SF 24 but would range between SF 17 and 22. In addition, the fee was lowered to
SF 14 per month for subscribers who wished only to listen to the radio.
19.
The postal increases for letters and parcels that were supposed to take effect on 1 July 2000
were examined at length, and a recommendation was made to the competent federal authority (the Federal
Department for the Environment, Transport, Energy and Communications, DETEC). The authority has not
yet taken a decision.
20.
Following a complaint by consumers that the prices of Microsoft products were significantly
higher in Switzerland than in the United States, the Price Monitoring Office opened an investigation to
ascertain whether and to what extent the price differentials persisted, the exact reasons for them and
whether any action should be taken.
a.3)

Summary of the activity of the Federal Communications Commission

21.
The Communications Commission (ComCom) was instituted as an industry regulatory authority
when the Telecommunications Act (LTC) was amended. Its primary mission is to award concessions for
telecommunications services, to the extent it has not already delegated the authority to do so to the Federal
Communications Office (OFCOM, Art. 5, LTC).
22.
For its part, the Competition Commission has been given an advisory role in the area of
interconnection. Only firms in a dominant position may be compelled to grant interconnection. The
Competition Commission has to rule on the issue of dominant position on ComCom’s behalf (Art. 11,
par. 3, LTC).
23.
In this context, it should be noted that the Competition Commission gave an advisory opinion
regarding Swisscom’s position in the line rentals market in connection with an interconnection case that
had been brought before the Communications Commission by the Commcare company (DPC 2000/1,
p. 70). Here, ComCom had already rejected provisional measures in an incidental ruling of 28 June 1999 in
respect of both the interconnection of rented lines and the equipment involved (i.e. direct access to user
hook-ups, unbundling the local loop). It was in connection with the primary case, which is still pending,
that the Competition Commission’s expert report established that Swisscom enjoyed a dominant position in
line rentals in the local loop, but not for the rest of the network. Given the case’s complexity, ComCom’s
decision was not expected until the summer of 2000.
a.4)

Summary of the activity of the Appeals Commission for Competition Matters

24.
The Appeals Commission for Competition Matters handed down a number of decisions affecting
formal aspects of the LCart’s enforcement:
•

First, it received an appeal from a company that considered that Comco could not summon it
to a hearing after the complainant had taken a position on the Secretariat’s draft ruling. The
Appeals Commission did not consider the merits of the appeal because it deemed that the
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firm had not shown that Comco’s summons, insofar as it constituted an incidental decision,
inflicted harm on the firm that was difficult to remedy11.

25.

•

It also received an appeal of a decision in which Comco had extended by 29 days the
deadline for one of the parties to a case to respond to a draft decision of the Secretariat. The
Appeals Commission granted the company’s appeal, finding that Comco had not stated
adequate grounds for its action (the amount of time usually accorded being 30 days)12.

•

It also granted an appeal to reinstate the suspensive effect that Comco had withdrawn in an
incidental decision regarding provisional measures. According to the Appeals Commission,
compelling reasons had to be given for withdrawal of the suspensive effect of a Comco
decision, especially if Comco takes provisional measures13.

•

Lastly, it granted an appeal against a Comco decision to take provisional measures. The
Appeals Commission found that in the case in question not all of the four required
prerequisites for provisional measures—probable cause, injury that would be difficult to
reverse, urgency and proportionality—had been satisfied14.

The Appeals Commission also took a position on certain material aspects of the LCart.
•

In its ruling of 23 September 1999 on price lists for the maintenance and repair of boilers and
gas and fuel oil burners, it held that 1) parallel behaviour did not constitute an agreement in
restraint of competition within the meaning of Art. 4, par. 1, LCart, and 2) non-compulsory
calculation aids had to be assessed in the light of Art. 5, par. 2, LCart15.

•

In its ruling of 9 March 2000, the Appeals Commission recalled that preliminary
investigations were informal procedures, and that the final reports of such investigations did
not constitute formal decisions within the meaning of the Act on Administrative
Procedure (LPA)16.

a.5)

Summary of the activity of the cantonal courts

26.

None.

a.6)

Summary of the activity of the Federal Court

27.
The Federal Court (TF) has handed down two important competition-related decisions. The first
involved mail-order drug sales and their effects in respect of the Domestic Market Act. The second dealt
with parallel imports of goods protected by patents:
•

MediService SA is a mail-order drug retailer. In March 1997 it was authorised to operate an
official pharmacy in the canton of Soleure. On 28 January 1998, the Council of State of the
canton of Vaud adopted a regulation prohibiting mail-order sales and drug shipments through
the post. MediService lodged an appeal under public law with the Federal Court to quash the
prohibition. In its ruling, the Court held that the prohibition of shipments of drugs through the
post could not be applicable to the appellant, who was therefore entitled to free access to the
Swiss market under the Domestic Market Act (LMI)17.
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•

Under the Kodak ruling18, patent rights are exhausted only on a national level. Parallel
imports of patent-protected products may therefore be blocked under patent legislation. Any
resultant restraints of competition must be examined in the light of the LCart, since even
though a division of markets stems from the territorial delineation of national jurisdiction, a
patent-holder is not entitled to separate markets artificially. In particular, a substantial price
differential when a patented product is first marketed in Switzerland, in comparison with
similar economic and legal framework conditions abroad, constitutes an unlawful abuse
sanctioned by the legislation on cartels (Art. 7, LCart).

a.7)

Summary of the activity of the Federal Council

28.

None.

b)

Description of significant cases, including cases with international implications

29.
Investigation of imposed prices in bookstores in German-speaking Switzerland. In a decision
of 6 September 1999, Comco prohibited application of a system of imposed prices that had been in effect
for German-language books. The prohibition did not focus on the system of imposed prices between
publishers and booksellers as such, but rather the fact that, in the case in question, there was horizontal coordination that imposed the pricing system on the entire industry. The decision has gone to appeal before
the Appeals Commission for Competition Matters.
2.

Mergers and acquisitions

a)

Statistics on the number, size and type of mergers notified and/or controlled under competition
laws

30.
During the period under review, 40 concentration transactions were reported: 17 in the latter half
of 1999 and 23 in the first half of 2000. The Commission did not conduct any extensive reviews.
31.

The following table summarises Comco’s activity in the area of corporate mergers.

Names of participating firms and transaction type

Result

Publication in DPC

⊕
∗
∗
⊕
⊕
⊕
⊕
⊕
⊕
⊕
⊕
⊕
⊕
⊕
⊕
⊕

not published
not published
not published
1999/3, p. 468
1999/3, p. 476
1999/3, p. 479
1999/3, p. 480
1999/3, p. 478
1999/3, p. 482
1999/3, p. 487
1999/3, p. 478
1999/3, p. 487
1999/4, p. 603
1999/4, p. 606
1999/4, p. 602
2000/1, p. 54

nd

2 Half 1999
HSBC Holdings plc / Republic New York Corp. (M)
Telekurs AG (UBS AG, Credit Suisse, Viseca) (JV)
Basellandschaftliche Kantonalbank / ATAG Asset Management (AC)
Valora Holding AG/Melisa (AC)
CSG/Belcom Holding (AC)
TeleZüri AG (JV)
Swisscom/Debitel (AC)
Bon Appétit Holding – Usego Hofer Curti
ITV/IVG – TUI (Suisse) AG (AC)
SBB AG – Transpetrol GmbH (JV)
Exxon-Mobil (M)
Hoechst-Rhône Poulenc (Aventis) (M)
Holtzbrinck – Verlagsgruppe Handelsblatt/Dow Jones (AC)
Alcan-Pechiney-Algroup (M)
GE Capital / Lisca AG (M)
Gétaz/Romang-Miauton (AC)
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(cont’d)
Names of participating firms and transaction type

Result

Publication in DPC

⊕
⊕
⊕

2000/1, p. 51
2000/1, p. 43
2000/1, p. 50

∗
⊕ (♦)
⊕
(∇)
⊕
⊕
⊕
⊕
⊕
⊕
⊕ (♦)
⊕
⊕
⊕
⊕
⊕
⊕
⊕
⊕
⊕
⊕
⊕
⊕
⊕
⊕

not published
forthcoming
forthcoming
forthcoming
2000/1, p. 40
2000/1, p. 36
2000/1, p. 41
2000/1, p. 45
2000/1, p. 46
2000/1, p. 43
2000/1, p. 69
2000/1, p. 66
2000/1, p. 53
forthcoming
2000/2, p.
2000/2, p.
2000/2, p.
2000/2, p.
2000/2, p.
2000/2, p.
2000/2, p.
2000/2, p.
2000/2, p.
2000/2, p.

nd

2 Half 1999
Volvo-Scania (M)
Freecom-Dangaard (AC)
Rheinmetall-Contraves (AC)
st

1 Half 2000
Rentenanstalt / STG Holding AG (AC)
Banque Nationale de Paris / Paribas (AC)
Kuoni/TUI (JV)
Berner Oberland Medien AG (M)
Basler Kantonalbank / Coop Bank (AC)
“ avec. ” (SBB, Migros, Kiosk AG) (JV)
NZZ AG/Buchdruckerei Buchs AG (AC)
Railtour Suisse SA/RailAway AG (JV)
GU Sat.1/Ringier AG (JV)
Dow Jones Reuters Business Interactive
Actebis-CHS (AC)
European Aeronautics Defence & Space Company (JV)
British Petroleum-Amoco/Mobil (JV)
TA-Media/X. (AC)
Rätia Energie AG (JV)
Südostschweiz Pressevertrieb AG (JV)
EM.TV & Merchandising AG (JV)
Veba/Viag (M)
Radio RI (JV)
NZZ/Bertelsmann – SSB (JV)
COS-Primus/Online (M)
Totalfina-Elf Acquitaine (M)
Tobler-Alruma (AC)
Alstom-Alstom ABB Power Generation (AC)
Bon Apétit-Bell Gastro

Legend:
⊕
⊗
Ο
♦
∇
(∇)
∗

=
No objection after preliminary investigation (Art. 32, LCart)
=
No objection after review (Art. 33, LCart)
=
Authorisation subject to obligations and conditions
=
Sanctions for violating the prior notification requirement
=
Notification withdrawn by the parties
=
Procedure in progress at 30 June 2000
=
Transaction not subject to concentration control (no notification)
M = Merger; AC = Acquisition of a controlling interest; JV = Joint venture

b)

Summary of significant cases

32.
Valora Holding / Melisa19. This case involved the acquisition of a distributor of Italian-language
books and other publications in the canton of Ticino by a group active in that same business. The
Commission deemed that the acquisition had repercussions in two markets: (1) timely supply of Italianand German-language periodicals to points of sale in Ticino and (2) timely distribution of Italian- and
German-language periodicals by points of sale in Ticino. The Commission authorised the transaction after
noting that the press distribution market contained elements of a natural monopoly and that the acquisition
neither created nor strengthened a dominant position.
33.
Rätia Energie AG20. In this case, acting within the one-month period of prior review, the
Commission authorised the assets of electric power suppliers to be concentrated within a joint venture
(Rätia Energie AG). The Commission separated the affected markets into the areas of generation,
transmission, distribution and supply of electric power. As for the consequences, the Commission made
distinctions between horizontal, vertical and other effects. It identified the harmful effects that could
potentially arise from the integration of transmission grids and production capacities but ruled them out in
this case, referring in particular to a bill on the electricity market, which called for third-party access. It
8
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should also be noted that the Rätia Energie AG case was the first in which the Commission had analysed a
concentration transaction in terms of spill-over effects and ancillary restrictions.
III.

The role of competition authorities in the formulation and implementation of other policies,
e.g. regulatory reform, trade and industrial policies

1.

LCart-related activities of the competition authorities

34.
One of the essential tasks of the competition authorities is to take part in the legislative process
by formulating preliminary opinions, at both the federal and cantonal levels (Art. 46, LCart). In addition,
Comco keeps close track of competitive conditions and can make recommendations intended to foster
effective competition (Art. 45, LCart). Below is an illustration of these prerogatives.
a)

Preliminary opinions

35.
Amendment of the regulation governing the fees of lawyers practising in the canton of
Basle-Country21. The proposed amendment had called for a basic hourly rate. If lawyers’ fees were
calculated as a percentage of the ultimate settlement, they would have to fall within a certain “price range”.
Increases would be allowed, providing they did not exceed 280 percent of the basic amount. The bill had
also included provisions for reducing fees for certain procedures and for early withdrawal of the retainer.
Lastly, expenses would have to be calculated according to a fixed tariff, which might tend to limit
competition amongst lawyers. Pursuant to its powers under Article 46, paragraph 2 of the LCart, the
Competition Commission advised the canton of Basle-Country to opt for a more free-market solution:
lawyers’ fees should be determined by agreement with the client, taking account of the complexity and
scope of the case, the responsibility assumed by the lawyer, the result obtained and the client’s financial
situation.
36.
Amendment of the Canton of Vaud’s Public Health Act22. The Canton of Vaud’s current
Public Health Act theoretically bars health care professionals from advertising. The draft amendment
would allow persons licensed to practice to advertise their activities, provided that the advertising was
neither excessive nor misleading. The Competition Commission encouraged this, arguing that advertising
in the field of health care was necessary because it gave patients more information, enhanced innovation
and enabled new health care professionals to make themselves known to the public. Moreover, the
drawbacks of advertising in health care were limited not only by the law on unfair competition, under
which misleading or false advertising could be prosecuted, but also by medical secrecy, which would
prevent health care professionals from engaging in “personalised” advertising.
b)

Recommendations

37.

None.

2.

Domestic Market Act (LMI)-related activities of the competition authorities

38.
During the period under review, Comco issued a recommendation (Art. 8, LMI) concerning a
draft revision of the Intercantonal Agreement on Public Procurement (AIMP). It did not prepare any expert
reports under Art. 10, LMI. Lastly, on several occasions the Secretariat provided information to the cantons
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and communes, concerning public procurement, the principle of non-discrimination and mutual recognition
of certificates of capacities.
a)

Recommendations (Article 8, LMI)

39.
Pursuant to Article 8, paragraph 2 of the LMI, Comco provided the cantonal authorities with a
recommendation in the realm of public procurement. The purpose of the proposed AIMP amendment was
to incorporate obligations arising from the bilateral agreement on public procurement into the intercantonal
agreement. In addition, Comco advocated uniform thresholds, because differences in cantonal procurement
could lead to obstacles to free competition.
b)

Other

40.
For its part, the Comco Secretariat responded to a number of questions about public procurement
that had been posed by the authorities or by individuals. For example, it gave opinions to several
communes on their proposed public procurement legislation, and issued opinions on particular issues such
as contract award procedures, legal procedures and issues involving compliance with legislation on
working conditions. In addition, the Secretariat informed the cantons and communes of the implications of
a Federal Court ruling on Comco’s recommendations of 17 May 1999 on leasing contracts for outdoor
advertising. The Secretariat also held a discussion with the cantonal and intercantonal authorities on
threshold values for tender procedures in order to formulate a recommendation on the subject. In addition,
it supported the work of the Parliamentary Administrative Auditing Office (PAA) to prepare a report on
LMI’s effects on the domestic market and on the free movement of services and people. This report, along
with that of the National Council’s Management Commission (established on the PAA assessment), were
published on 30 June 200023. Lastly, the Secretariat provided information on recognition of “certificates of
capacity” and gave its opinion of proposed communal regulations governing taxi services.
IV.

Resources of the competition authorities

1.

Resources overall

a)

Annual budget

41.
The total annual budget encompasses expenditure on staff and supplies for Comco and its
Secretariat. In 1999, this amounted to SF 4 770 100 (or US$2 873 554 at the July 2000 exchange rate of
SF 1.66 per dollar). The total annual budget for 2000 is SF 4 884 000 (or US$2 942 168), up some
2.4 percent on the previous year.
b)

Number of employees

42.
Comco is a decision-making authority made up of 14 members. Case files are prepared by a
permanent Secretariat that employs 43 persons: four managers and 39 assistants, including 16 jurists,
15 economists and eight secretaries.
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2.

Human resource allocation

43.
Between 1 July 1999 and 30 June 2000, the Secretariat’s staff resources were allocated as
follows: a) 70 percent to combat anticompetitive practices; b) 20 percent to merger review and
enforcement; and c) ten percent for advocacy efforts in the form of advisory opinions or recommendations
to the courts in appellate procedures.
V.

Summaries or references to new reports and studies on competition policy issues

44.
The competition authorities publish reports of their activities regularly in the journal Droit et
politique de la concurrence (DPC).
AMSTUTZ Marc, Begriff der Wettbewerbsabrede im Sinne von Art. 4 Abs. 1 und Art. 5 f. KG:
Anwendbarkeit des Kartellrechts auf einseitige vertragliche Konkurrenzverbote?, AJP/PJA
11/1999, pp. 1477ff.
BRECHBÜHL Beat / TRIEBOLD Oliver, Koppelungsgeschäfte marktbeherrschender Unternehmen –
Der Fall Microsoft und das schweizerische Verhaltensrecht, AJP/PJA 2000, pp. 27ff.
BELLANGER François / BOVET Christian, Marché de l’affichage public ou marché public de
l’affichage?, Baurecht/Droit de la construction 4/1999.
BORNER Silvio, Nationale oder internationale Erschöpfung von Patenten, sic! 4/1999, pp. 476ff.
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