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FOREWORD

Regulatory reform has emerged as an important policy areain OECD and non-OECD countries.
For regulatory reforms to be beneficial, the regulatory regimes need to be transparent, coherent, and
comprehensive, spanning from establishing the appropriate institutional framework to liberalising network
industries, advocating and enforcing competition policy and law and opening external and internal markets
to trade and investment.

This report on The Role of Competition Policy in Regulatory Reform analyses the institutional
set-up and use of policy instruments in Denmark. It aso includes the country-specific policy
recommendations devel oped by the OECD during the review process.

The report was prepared for The OECD Review of Regulatory Reform in Denmark published in
2000. The Review is one of a series of country reports carried out under the OECD’ s Regulatory Reform
Programme, in response to the 1997 mandate by OECD Ministers.

Since then, the OECD has assessed regulatory policies in 16 member countries as part of its
Regulatory Reform programme. The Programme aims at assisting governments to improve regulatory
quality — that is, to reform regulations to foster competition, innovation, economic growth and important
social objectives. It assesses country’s progresses relative to the principles endorsed by member countries
in the 1997 OECD Report on Regulatory Reform.

The country reviews follow a multi-disciplinary approach and focus on the government’s
capacity to manage regulatory reform, on competition policy and enforcement, on market openness,
specific sectors such as telecommunications, and on the domestic macro-economic context.

This report was prepared by Michael Wise in the Directorate for Financial and Fiscal Affairs of
the OECD. It benefited from extensve comments provided by colleagues throughout the OECD
Secretariat, as well as close consultations with a wide range of government officials, parliamentarians,
business and trade union representatives, consumer groups, and academic experts in Denmark. The report
was peer-reviewed by the 30 member countries of the OECD. It is published under the authority of the
OECD Secretary-General.
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Executive Summary
Background Report on The Role of Competition Policy in Regulatory Reform

Is competition policy sufficiently integrated into the general policy framework for regulation? Competition policy is
central to regulatory reform, because (as background report to Chapter 2 shows) its principles and analysis provide a
benchmark for assessing the quality of economic and social regulations, as well as motivate the application of the
laws that protect competition. Moreover, as regulatory reform stimulates structural change, vigorous enforcement of
competition policy is needed to prevent private market abuses from reversing the benefits of reform. A complement
to competition enforcement is competition advocacy, the promotion of competitive, market principles in policy and
regulatory processes. This report addresses two basic questions: First, is Denmark’ s conception of competition policy,
which will depend on its own history and culture, adequate to support pro-competitive reform? Second, do Danish
institutions have the right tools to effectively promote competition policy? That is, are the competition laws and
enforcement structures sufficient to prevent or correct collusion, monopoly, and unfair practices, now and after
reform? And can its competition law and policy institutions encourage reform? The answers to these questions are
assessed in terms of their implications for the strategies and sequencing of regulatory reform.

[NOTE: Significant changes to the 1998 Competition Act were made in May 2000, after this report was substantially
finalised. These changes responded to some of the views and recommendations in this report. The OECD was unable
to conduct an assessment of these recent changes, however, and the text of this report reflects the pre-May 2000
situation.]

Denmark has moved to adapt its domestic competition policy to the European regime. But it has done so slowly, and
the processes and compromises reflect adaptations to Denmark’s characteristic habit of co-operation. The 1990
competition law was ineffective. The 1998 law now adopts the EU’s “prohibition” principle and the basic texts of EU
competition law. The opportunity for stronger competition policy is great, for many services and sheltered sectors
have long-entrenched traditions of cartels and co-operative agreements. An atmosphere of non-competitive co-
operation pervades the service sector and domestic markets for non-traded goods. This stands in contrast to the
strongly competitive export sector. Problems due to lack of competition in these sectors have been well-known for
many years. They were highlighted in the 1993 OECD survey of Denmark, for example, and they are acknowledged
in the government’s own 1998 progress report on structural reform. But uprooting the problems is difficult, for co-
operative arrangements are often seen as supporting fairness, and not just by industry participants.

Increasingly, though, consumer interests are realising that lack of competition increases prices and reduces buyer
bargaining power and choice. And measures that prevent new firms from entering or competing on equal terms
contradict the commitment to fair treatment. The government’s effort to give higher priority to competition policy
enforcement, coinciding with adoption of the 1998 Act, responds to this changing attitude. The Danish competition
authority has tested out its new powersin a co-ordinated, and now well-publicised, investigation of long-standing bid
rigging practices in the electrical contracting industry, and further actions against entrenched, habitua co-operation
are expected.

But sanctions to ensure compliance remain uncertain. Legislated exemptions protect sectors, such as distribution,
where competition problems are likely to be found. The 1998 Competition Act’s failure to levy penalties for “first
offences’ involving abuse of dominance weakens incentives for compliance. And the lack of merger control authority
deprives the government of an important and increasingly necessary competition policy tool.

In the treatment of deregulated network industries, competition concerns are respected in principle. Implementation in
different sectors varies considerably, though. Telecommunications is moving toward competition relatively quickly,
but transport is moving quite slowly. Regulations till inhibit entry and innovation in professions and services.
Although competition enforcement has removed many of the private agreements in these sectors, the restraints often
remain because of public regulation. At the local and municipal government level, support for competitive practicesis
even less clear. Yet the competition act permits government officials at all levels to make critical decisions about
practices and policies that affect competition.
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1 COMPETITION POLICY FOUNDATIONS

Denmark’s challenge is to establish competitive habits and institutions in a society that has
exalted co-operation and consensus, in economic as well as political matters. For 70 years, Denmark’s
competition laws did not prohibit anti-competitive agreements and behaviour, trying instead to regul ate the
abuse of market power and the prices in horizontal agreements. The result has been industry sectors that
are capable of competing internationaly co-existing with a culture of non-competitive co-operation in
domestic markets. Denmark has recently strengthened its competition law, most importantly by declaring
that agreements restraining competition and abuses of dominance are prohibited. This represents a
fundamenta change from the recent past. The basic policy goal now being pursued, of efficiency achieved
by “workable competition,” should help competition policy institutions support reform.

Box 1. Competition policy’srolesin regulatory reform

In addition to the threshold, general issue, whether regulatory policy is consistent with the conception and purpose of
competition policy, there are four particular ways in which competition policy and regulatory problems interact:

e Regulation can contradict competition policy. Regulations may have encouraged, or even required, conduct or
conditions that would otherwise be in violation of the competition law. For example, regulations may have
permitted price co-ordination, prevented advertising or other avenues of competition, or required territorial
market division. Other examples include laws banning sales below costs, which purport to promote competition
but are often interpreted in anti-competitive ways, and the very broad category of regulations that restrict
competition more than is necessary to achieve the regulatory goals. When such regulations are changed or
removed, firms affected must change their habits and expectations.

e Regulation can replace competition policy. Especially where monopoly has appeared inevitable, regulation may
try to control market power directly, by setting prices and controlling entry and access. Changes in technology
and other institutions may lead to reconsideration of the basic premise in support of regulation, that competition
policy and ingtitutions would be inadequate to the task of preventing monopoly and the exercise of market power.

e Regulation can reproduce competition policy. Rules and regulators may have tried to prevent co-ordination or
abuse in an industry, just as competition policy does. For example, regulations may set standards of fair
competition or tendering rules to ensure competitive bidding. Different regulators may apply different standards,
though, and changes in regulatory institutions may reveal that seemingly duplicate policies may have led to
different practical outcomes.

e Regulation can use competition policy methods. Instruments to achieve regulatory objectives can be designed to
take advantage of market incentives and competitive dynamics. Co-ordination may be necessary, to ensure that
these instruments work as intended in the context of competition law requirements.

Denmark’ s traditions combine economic liberalism with co-operative decision-making.

Denmark’s situation suggests a likely predisposition towards economic liberalism. It is a small
market, served principally by small and medium sized firms. Even in manufacturing, as well as
construction and services, employment is concentrated in firms with fewer than 500 employees. The
predominance of smaller firms in the economy at large masks the fact that some markets are dominated by
a few producers, though. This is particularly significant for some raw materials, such as cement, and for
processing food products, where consolidations have produced high concentration or even monopolies in
sugar, dairy, and meat processing. Because its borders have been relatively open to trade, import
competition and participation of Danish firmsin international businesses should have provided competitive
discipline in many goods markets, even for some products like food and beverages that face little direct
import competition. The discipline of import competition may be more theoretical than real, though, for
Denmark’s imports are lower than would be expected, given its size and transportation costs
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(OECD, 1993). There are relatively few publicly-owned major enterprises now, a fact would aso tend to
support a more competitive, market-based approach to the economy, by removing the incentive to distort
competition to protect their interests.

The Danish poalitical traits of co-operation, decentralisation, and representation in institutions
complicate decision-making, in competition policy as well as other areas. There are many decision-makers
at the national level. Important powers have also devolved to local and municipal governments. Perhaps
because the process is inclusive, so that many of the bodies that might have an interest in a decision are
represented in the room where the decision is made, formal transparency is not always what might be
expected. Most importantly, the practice of co-operative, consensus-based problem solving, which may be
admirable for political ingtitutions, has spilled over into economic ingtitutions too.

Non-competitive conditions in non-traded sectors were identified in previous OECD studies.

Non-competitive co-operation in domestic, non-tradable markets was tied to poor economic
performance in the 1993 OECD economic survey of Denmark. This survey both identified many of these
problems and called for reforms of competition policy to correct them. Indeed, this survey has been
credited as a major impetus for debate and then reform of the competition law later in the 1990s (OECD
CLP, 1999; Competition Authority, 1999a). The report came at an opportune time, for the Danish
government was aready concerned about the lack of dynamism in the economy and traced it to lack of
competitive pressure in many sectors. Already, the government had tried to make competition policy more
market oriented and to remove regulations on entry and operations, as well as introduce market
mechanisms in production and provision of some government services (OECD, 1993).

High prices are frequently cited to illustrate the lack of competition in domestic markets. In the
early 1990s, aggregate retail pricesin Denmark were by far the highest in the EU and among the highest in
the OECD. In most categories of consumer products (21 out of 28), Denmark had the highest price level in
the EU; in only two categories were Denmark’s prices lower than the EU average. Among OECD
countries, Denmark had the highest prices for footwear, residential construction, medical products, fuel
and power, and the second highest prices for tobacco and for owning and operating persona automobiles.
One reason for high prices on some products, including cars, tobacco, gasoline, and power, was high
indirect taxes. (Excluding taxes, Denmark’ s auto prices were actually relatively low). But in the aggregate,
tax levels could not explain al of the high price levels. In medical products, food, footwear, and services,
prices were high even after accounting for the tax level. Above-average income in Denmark was also not a
complete explanation for high prices, although the unusually flat wage structure did keep prices high for
labour intensive products and services. A confirmation that lack of competition kept prices high was the
fact that businesses often did not pass on savings to consumers after taxes were reduced. For some
products—sugar, soft drinks, low-priced toilet articles—savings were passed on in full, but for others—
beer, liquor, wine, appliances, high-priced toilet articles—they were passed on only in part, or not at all
(OECD, 1993).

Sectors and industries where there might be particular competition policy concerns were
specifically identified in the 1993 OECD Report. Competition problems were found likely in horizontally
concentrated but largely closed sectors. Some, such as fresh milk products, had consolidated into one or a
few domestic firms, to compete internationally in products for which Denmark is a major exporter. Severa
building materials industries (mineral wool, plaster board, cement, roofing-felt, electrical equipment,
quicklime, plastic tubes, and parquet flooring) were dominated by one or two producers and the maor
producer was a price leader. Concentration was also high in some trade sectors, such as building materials
(electrical equipment and sanitary appliances) and wholesale trade in some consumer goods, such as
medical products. In retail sales, concentration had increased and was high in markets for durable and
semi-durable consumer goods, where chains play amajor role (OECD, 1993).
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Box 2. Competition issuesidentified in 1993 OECD report
Sectors where regulations increased prices and hampered efficiency included:

e Pharmacies. Regulations effectively prevented competition among retailers. Entry, based on a needs test, was
impossible, resulting in geographic market division. Mandated mark-ups eliminated price competition at retail
and dampened price competition upstream too. Retailers even pooled profits via a legally-imposed equalisation
arrangement. Because of the lack of retail competition, changes that should have increased competition (such as
allowing generic products and barring restrictive agreements among importers, producers and wholesalers) did
not do so.

e Hedth services. Regulations eliminated competition among private practitioners, by controlling entry through
needs-testing and hence establishing geographic market division. Another control was professional association
membership, which was effectively mandatory as insurance firms only reimbursed members of organised service
providers, under agreements that set prices. And consumers could change general practitioners only once a year.
Advertising by dentists and chiropractors was regul ated.

e Libera professions and business services: For lawyers, mandatory membership in the professional association
entailed adherence to its anti-competitive ethical rules. Energy consultants could not compete on price, because
their fees were publicly set. Several professions, including real estate agents, auditors, accountants, and
surveyors, could not operate from more than one office. Regulations ensured market segmentation and inhibited
innovative ways to deliver services.

e Transportation: Although competitive tendering for local transport contracts had been introduced in principle, it
was rarely used. Authorisations and concessions still controlled entry. New inter-regional bus lines were not
alowed if existing rail and bus service was “sufficient.” Foreign air carriers were barred from domestic service.
For taxis, entry was subject to a needs test and prices were publicly regulated.

e Rental housing: Setting rent caps based on historic construction costs distorted the market, making price vary
with age rather than quality. Construction subsidies and rent support made consumers insensitive to price
differences and changes.

As of the early 1990s, regulations barred entry into telecommunications, letter mail, rail traffic, electric power
distribution, and natural gas sale and transmission. Concessions, sometimes granted without competitive tender,
controlled entry into energy and water distribution, waste disposal, transportation, and testing services. Rules to
control quality also controlled entry into heath care, liberal professions, food handling, repair services, and
transportation; these quality-based requirements were sometimes accompanied by anti-competitive needs testing or
price restrictions. Exemptions from the competition law permitted resale price maintenance for tobacco products and
publications.

Public procurement was also an area where the 1993 OECD report identified problems due to insufficient
competition. Because public sector services are very substantial in Denmark, greater reliance on competition in
providing those services could have important economic effects. Yet despite reform efforts, most such services—
socia security, heath care, education, utilities, transportation, communication, housing, culture—faced little
competition, and little use was made of competitive methods for providing them. Private entry was inhibited by the
challenge of competing against public providers who offer services for free or price below fully allocated costs.

Therecent reform of the law is a partial response to these identified problems.

What may have made the 1993 Report particularly timely was that the Competition Act had just
been amended, ostensibly to strengthen it. But problems with the 1990 Competition Act were already
apparent, indeed had been noted from the outset. In most respects the 1990 law restated the substance and
the enforcement institutions and methods of Denmark’s previous law from 1955. The jurisprudential
principle had been, and remained, the control of abuse rather than the prohibition of anti-competitive acts.
The 1990 Competition Act’s chief positive contribution was that it was presented as a move away from
trying to control monopoly power by regulating prices; instead, it was motivated by a recommendation to
rely more on market forces for that purpose (Albagk, 1998).
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But the method chosen was peculiar. The 1990 Competition Act relied strongly on transparency,
and thus on self-regulating market responses to well-identified problems. This approach made it
conceptually more “market-oriented” than its interventionist antecedents. But the approach did not work.
The “transparency” focus, hoping to promote competition by attracting entry, was heavily criticised from
the outset, on the grounds that it was naive to expect significant entry in response to high profits, for
incumbents would use exclusionary tactics to resist it. Moreover, transparency was not a good tool to use
against collusion, regardless of its benefits, if any, concerning dominance or vertical discriminations.
Rather, greater transparency was likely to help oligopolists maintain high prices by improving their
information (Albak, 1996; Competition Authority, 1999a). Illustrating the problem, an effort to “create
fair and equa competitive conditions’ through transparency in the ready-mix concrete industry failed, for
in that kind of industry, which is prone to tacit collusion, greater transparency simply helped the firms
detect cheating. The emphasis on transparency also may have disadvantaged Danish firms, by revealing
their strategies to foreign competitors. The law was amended twice to reduce transparency of some filings,
in order to shield some businesses' information from disclosure (OECD CLP, 1997a; OECD CLP, 1996;
Competition Authority, 1999a).

Other problems with the Act included its continued reliance on the “control of abuse” approach
to nearly al competition problems, including horizontal price fixing (though not to resale price
maintenance). By dealing only with effects, rather than with the behaviour that led to them, it thus risked
tolerating too many difficult-to-prove adverse effects. Maintaining a different approach from the one that
increasingly applied in the rest of Europe aso increased costs for Danish companies operating in
international markets (Competition Authority, 1999a). And the law did not deal at al with mergers
(OECD, 1993). The 1990 Act did take step forward, by extending competition policy’s reach, at least in
principle, to public sector businesses and regulated activities.

The most important problem, though, was that the absence of penalties meant there was little
incentive for compliance. The OECD 1993 Report pointed out that the then-new competition law did not
include effective sanctions and recommended setting fines for anti-competitive agreements. But the lack of
serious sanctions accuratdly reflected the low priority placed on strong competition enforcement. In
Denmark’s legal and business culture, business competition was treated as a matter for negotiation, not for
rules or punishments. Only one case was submitted for enforcement under the 1990 law, and the public
prosecutor declined to pursueit. The only actual punishment levied was one fine, of less than DKr 15 000.

Against that record of disappointment, further reforms were developed. The Minister for
Business and Industry appointed a committee to anayse the implications of strengthening the law by
shifting to a prohibition-based regime. That committee issued its report and a draft of a new competition
act in August 1995 (Competition Authority, 1999a). Revisions to the Competition Act were debated for
several years, adopted in 1997, and became effective 1 January 1998." The announced purpose of the
revised Act is to strengthen Danish competition policy and to aign it better with the EU legal principles
that increasingly underlie the laws of most other European countries (Competition Authority, 1999a).
Thus, the substantive basis for the law was formally changed, from administrative review and control to
prohibition.

The revised 1998 Act, and the government’s resolve to make competition enforcement a higher
priority, face conditions that appear to have changed little since the 1993 OECD Report. Comparatively
high price levels and lack of competition in sheltered sectors are still cited as grounds for concern about the
strength of competition. The Competition Authority’s most recent report, from April 1999, shows
Denmark’s price levels are still relatively high, compared to its neighbours in northern Europe. The
inference drawn is that international competition from traded goods and services has not been enough to
make the Danish market competitive Among the sectors where prices seem particularly out of line, and
lack of competition is alikely explanation, is construction. The report finds that several other sectors meet
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criteria suggesting likely concerns about competition: food and beverage production, construction
materials, other raw materials, paper, printing, chemicals, electronic and medical equipment, wholesale and
retail trade, transport, liberal professions, financial services, and municipal services (waste removal, heat,
and electric power). High concentration in several food production lines may have promoted exports, but
the lack of competition reduces consumer choice and leads to prices about 10% higher than elsewhere
(Competition Authority, 1999b). Studies by others tend to confirm these conclusions. The Economic
Council of the Labour Movement has compared Danish price levels with those elsewhere in Europe, to
identify sectors where competition still appears comparatively weak. These sectors include retail,
particularly for eyeglasses, drugs, clothing, and real estate brokerage. A study by the Consumer Council
identifies professional services too, such as dentistry, housing sales, banking, and insurance as continuing
problem areas.

Figure1l. Aggregatepricelevel compared to EU9

EU9=100
130

120

110

100

90

80 — — —

70 —

>
& )
Q\&Q’ (be}

s,

2
& & &
5 & & é\é\ @

éé}'

1991 MW1993 (11996 |

Source:  Danish Competition Authority; data from Infostat and OECD.

The government’s own 1998 assessment of competitive conditions identifies private services—
wholesale and retail distribution, business services, taxis, auto repair, health care, entertainment, and air
transport and support services—and some concentrated manufacturing industries as sectors where
Denmark still needs to strengthen competition. It also acknowledges that more competition in bus and rail
services, which are still tightly controlled despite some recent changes, would benefit Danish firms and
consumers (Government of Denmark, 1998).

Efficiency through workable competition is now the policy goal, but concern for fairness underliesit.

According to the official statement of purpose, the goal of competition policy is economic
efficiency. The Act declares that its purpose is “to promote efficient production and resource alocation by
means of workable competition.” (Section 1) The agencies responsible for applying the law point out that
“efficiency” must be understood in several senses, and al are relevant. The law’s goals include promoting
productive efficiency, to minimise costs, and allocative efficiency, to optimise resource allocation and
ensure that production responds to user and consumer preferences. And efficiency is to be understood both
in the static sense, of optimisation within a set of technologica and demand conditions, and the dynamic
sense, of flexible adaptation to changes in tastes and technol ogies (Competition Authority, 1999a).
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The criterion identified to achieve these purposes is “workable competition,” based on structural
and conduct elements. Two structural el ements are a “sufficient” number of firms in a market, considering
the efficiencies of large-scale operations, and freedom of entry and exit. Freedom of entry means the
absence of quantitative restrictions and that new entrants do not face particular costs that incumbents are
not subject to (Competition Authority, 1999a).

This concern over structure and entry, as the conditions that will produce efficiency, perhaps
should be understood against the background of the Danish Constitution’s provision, that “[&]ll limitations
of free and equal access to trades that are not motivated by the common weal must be annulled by law.”
(Albak, 1998). In implementing this mandate through the details of competition policy, much depends on
defining the “common weal.” But it is surely significant that assuring open and fair access to a market is
treated as a matter of constitutional principle. The higher law states a principle based on fairness. It is
implemented by alaw that aims for efficiency.

The current statement of purpose represents a change in emphasis over time. For most of the
post-war period, the competition law was concerned to regulate abuses of market power. The 1990 revision
tried to move away from that approach, believing that greater transparency would encourage competition
and efficiency. The change in approach was reflected in a change of label: what had been called the
“Monopolies’ Act was succeeded by a “Competition” Act. Under the 1990 Act, transparency was treated
amost as an independent value, in addition to efficiency and removing constraints on competition. That
value no longer appears.

In shifting toward a concern about competition and efficiency, rather than about monopoly, the
law might be thought to attend more to the interests of producers, rather than consumers. The explicit
statements of purpose do not mention consumer interests. But to the extent efficiencies reduce costs and
prices, of course, consumers should be the ultimate beneficiaries. This seems to be well understood in
Denmark, as consumer interests were among the most vocal proponents of the revised Competition Act.

Past reforms, embodying incremental change through consensus, tended to accept anti-competitive
practices and try to regulate abuses.

Denmark’s approach to competition policy has been cautious from the outset. The first proposal
for a law, from 1919, recommended only provisiona steps, because it was not clear that anything
permanent was needed. In 1929, an Act to protect “the liberty of trade and the freedom to work” purported
to prohibit agreements that barred entry, and provided strong sanctions, including even imprisonment. But
it was aimed mostly at labour, not business, and was repealed in 1937. More representative of the Danish
approach to business regulation was the Act on Price Agreements, which was founded on a principle of
toleration, if not outright sympathy, for horizontal combinations. This law followed the recommendations
of the 1930 London Interparliamentary Union, which advocated controlling cartel abuses through
notification, publicity, and regulation, on the grounds that trying to prohibit them would be futile. But only
six cases were ever brought, and none were decided, during the six years this law was in effect (Alba,
1998).

In 1937, the foundation of the current regime was laid. Agreements were to be notified to the
Price Control Council, whose first step, in the event of a competition problem, was to seek to negotiate a
resolution before resorting to an order to cease and desist or to regulate prices and margins directly. The
Monopolies Act of 1955 built on the 1937 law, establishing a Monopolies Control Council, supported by a
Directorate, as the successor to the Price Control Council. The 1955 Act gave this new Council some new
enforcement powers and it also stiffened the substantive rules by prohibiting resale price maintenance
(Albak, 1996). But the Monopolies Act was still based on the “control of abuse” principle. Companies
were to notify the authorities when they entered some kinds of agreements or achieved a dominant
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position. If there were competition problems, the authorities would negotiate with the companies to find
resolutions and issue orders to cease and desist if negotiations failed (Albak, 1998). When the 1990 Act
changed the policy focus from “monopoly” to “competition,” the Monopolies Control Council was
transformed into the Competition Council. The new theme was transparency, but application was still
premised on negotiating resolutions, and the renamed Council retained powers to regulate prices.

The 1998 Act represents the most significant change in Danish competition law since 1937, in its
abandonment of the goal of promoting transparency, and instead the adoption of the principle of
prohibition as well as the texts and doctrines of EU substantive law. In other respects, though, even the
1998 Act represents incremental change. The existing enforcement structure is retained, athough the
Council has been expanded by four members. Enforcement sanctions, though strengthened somewhat,
remain uncertain. And some compromises in the legisation make the move toward the EU model
incompl ete.

Denmark’s legidative process encourages such compromises, as it begins with consultations
within ad hoc committees that include representatives of groups that might be affected. This degree of
participation may produce longer-lasting solutions, because many participants have an investment in its
success. But the process is also an avenue for parties with interests to put pressure on the system. The ad
hoc committee’ s initial proposal for the Competition Act was to apply prohibition only to anti-competitive
agreements and continue to use the control method for abuse of dominance. The government rejected that
approach, but the final result, of applying sanctions against abuse of dominance only to a repeated
violation, or to violation of an order, is nearly the same. The more lenient treatment of abuse of dominance
reflects the interests of the business community, as does the continued failure to include merger control.
Legidative exemptions for common retail-wholesale réationships respond to industry interests. An
exemption for actions authorised by local governments, and expansion of the Council to include two local
government representatives, respond to their concerns about how the law would be applied to their
practices. Despite the compromises, consumer and broad-based labour groups generally supported the new
legislation, and in the end, the package of revisions attracted consensus support.

The 1998 Act has put competition policy higher on the public agenda. Even though the delayed
sanctions for abuse of dominance and the lack of merger control mark departures from the complete EU
model, nonetheless the 1998 Act’s differences from the old regime are great enough to announce that
important things have changed. It has raised the consciousness of the legal community, certainly, and
media coverage of competition issues, prompted by visible enforcement initiatives in 1998, is helping to
reach the business community too.

2. SUBSTANTIVE ISSUES: CONTENT OF THE COMPETITION LAW

If regulatory reform is to yield its full benefits, the competition law must be effective in
protecting the public interest in markets where regulatory reform enhances the scope for competition. An
dement of Denmark’s moves toward introducing competition into formerly regulated sectors was of
course the strengthening of the basic legal framework. Denmark now applies the same approach used in
most EU countries. Before, practices restraining competition had been alowed unless explicitly forbidden;
now, those practices are prohibited unless explicitly allowed. Whether this structure is yet strong enough
may depend on the importance of the remaining differences between Denmark’'s approach and the
emerging common practice among EU countries.
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Box 3.  Thecompetition policy toolkit

General competition laws usually address the problems of monopoly power in three formal settings: relationships and
agreements among otherwise independent firms, actions by a single firm, and structural combinations of independent
firms. The first category, agreements, is often subdivided for analytic purposes into two groups. “horizontal”
agreements among firms that do the same things, and “vertical” agreements among firms at different stages of
production or distribution. The second category is termed “monopolisation” in some laws, and “abuse of dominant
position” in others; the legal systems that use different labels have developed somewhat different approaches to the
problem of single-firm economic power. The third category, often called “mergers’ or “concentrations,” usually
includes other kinds of structural combination, such as share or asset acquisitions, joint ventures, cross-sharehol dings
and interlocking directorates.

Agreements may permit the group of firms acting together to achieve some of the attributes of monopoly, of raising
prices, limiting output, and preventing entry or innovation. The most troublesome horizontal agreements are those
that prevent rivalry about the fundamental dynamics of market competition, price and output. Most contemporary
competition laws treat naked agreements to fix prices, limit output, rig bids, or divide markets very harshly. To
enforce such agreements, competitors may also agree on tactics to prevent new competition or to discipline firms that
do not go aong; thus, the laws aso try to prevent and punish boycotts. Horizontal co-operation on other issues, such
as product standards, research, and quality, may also affect competition, but whether the effect is positive or negative
can depend on market conditions. Thus, most laws deal with these other kinds of agreement by assessing a larger
range of possible benefits and harms, or by trying to design more detailed rules to identify and exempt beneficial
conduct.

Vertical agreementstry to control aspects of distribution. The reasons for concern are the sasme—that the agreements
might lead to increased prices, lower quantity (or poorer quality), or prevention of entry and innovation. Because the
competitive effects of vertica agreements can be more complex than those of horizontal agreements, the legal
treatment of different kinds of vertical agreements varies even more than for horizontal agreements. One basic type of
agreement is resale price maintenance: vertical agreements can control minimum, or maximum, prices. In some
settings, the result can be to curb market abuses by distributors. In others, though, it can be to duplicate or enforce a
horizontal cartel. Agreements granting exclusive dealing rights or territories can encourage greater effort to sell the
supplier’s product, or they can protect distributors from competition or prevent entry by other suppliers. Depending
on the circumstances, agreements about product combinations, such as requiring distributors to carry full lines or
tying different products together, can either facilitate or discourage introduction of new products. Franchising often
involves a complex of vertical agreements with potential competitive significance: a franchise agreement may contain
provisions about competition within geographic territories, about exclusive dealing for supplies, and about rights to
intellectual property such as trademarks.

Abuse of dominance or monopolisation are categories that are concerned principally with the conduct and
circumstances of individual firms. A true monopoly, which faces no competition or threat of competition, will charge
higher prices and produce less or lower quality output; it may also be less likely to introduce more efficient methods
or innovative products. Laws against monopolisation are typically aimed at exclusionary tactics by which firms might
try to obtain or protect monopoly positions. Laws against abuse of dominance address the same issues, and may also
try to address the actual exercise of market power. For example under some abuse of dominance systems, charging
unreasonably high prices can be a violation of the law.

Merger control tries to prevent the creation, through acquisitions or other structural combinations, of undertakings
that will have the incentive and ability to exercise market power. In some cases, the test of legality is derived from the
laws about dominance or restraints; in others, there is a separate test phrased in terms of likely effect on competition
generaly. The anaytic process applied typically calls for characterising the products that compete, the firms that
might offer competition, and the relative shares and strategic importance of those firms with respect to the product
markets. An important factor is the likelihood of new entry and the existence of effective barriers to new entry. Most
systems apply some form of market share test, either to guide further investigation or as a presumption about legality.
Mergersin unusually concentrated markets, or that create firms with unusually high market shares, are thought more
likely to affect competition. And most systems specify procedures for pre-notification to enforcement authorities in
advance of larger, more important transactions, and special processes for expedited investigation, so problems can be
identified and resolved before the restructuring is actually undertaken.
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The basic law about restrictive agreementsis now that of the EU, both in content and in the
“prohibition” basis.

The substantive law applied to both horizontal and vertical restraints follows Art. 85 and its block
and other exemptions. Anti-competitive agreements or concerted practices among undertakings, or anti-
competitive decisions by an association of undertakings, are prohibited. That means they are void ab initio
and thus unenforceable. The law contains an illustrative, non-exhaustive list of prohibited agreements,
modelled on that of Art. 85 (Section 6(2)). Asin the EU law, the principal means for defining its detailed
reach is the identification of exceptions and exemptions from the genera prohibition. Contradiction is
avoided by deferring to the EU, in that any agreement subject to a general or specific exemption from
Art. 85 is excepted from the Danish prohibition (Section 4).

One exemption is provided in the legidation itself. The Act exempts matters of minor
significance (“bagatelgramser”) from its prohibitions (OECD, 1998). Other exemptions may be granted
administratively, according to the same criteria used in the EU system (Act, Section 8(1)). Block, or
generally applicable, exemptions are issued by the Minister for Business and Industry. Eight have been
adapted from the EU’s block exemptions, so essentially the same exemption applies to agreements that
affect only the Danish market as to agreements with a European community dimension. Denmark has
adopted one block exemption, for marketing agreements in co-operative retail chains, that is not derived
from the EU set. And internal agreements within a group of companies or co-operative society are
excepted by regulation (Regulation No. 1029, 12 Dec 1997). Applications for case-by-case exemptions are
decided by the Council, applying the same criteria as are applied to justify block exemptions (Competition
Authority, 1999a).

Box 4. TheEU competition law toolkit
The Danish law follows closely the basic elements of competition law that have developed under the Treaty of Rome:

o Agreements: Article 85 prohibits agreements that have the effect or intent of preventing, restricting, or distorting
competition. The term “agreement” is understood broadly, so that the prohibition extends to concerted actions
and other arrangements that fall short of formal contracts enforceable at civil law. Some prohibited agreements
are identified explicitly: direct or indirect fixing of prices or trading conditions, limitation or control of
production, markets, investment, or technical development; sharing of markets or suppliers, discrimination that
places trading parties at a competitive disadvantage, and tying or imposing non-germane conditions under
contracts. And decisions have further clarified the scope of Article 85's coverage. Joint purchasing has been
permitted (in some market conditions) because of resulting efficiencies, but joint selling usually has been
forbidden because it amounts to a cartel. All forms of agreements to divide markets and control prices, including
profit pooling and mark-up agreements and private “fair trade practice” rules, are rejected. Exchange of price
information is permitted only after time has passed, and only if the exchange does not permit identification of
particular enterprises. Exclusionary devices like aggregate rebate cartels are disallowed, even if they make some
alowance for dealings with third parties.

e Exemptions. An agreement that would otherwise be prohibited may nonetheless be permitted, if it improves
production or distribution or promotes technical or economic progress and allows consumers a fair share of the
benefit, imposes only such restrictions as are indispensable to attaining the beneficial objectives, and does not
permit the elimination of competition for a substantial part of the products in question. Exemptions may be
granted in response to particular case-by-case applications. In addition, there are generally applicable “block”
exemptions, which specify conditions or criteria for permitted agreements, including clauses that either may or
may not appear in agreements (the “white lists” and “black lists”). Any agreement that meets those conditionsis
exempt, without need for particular application. Some of the most important exemptions apply to types of
vertical relationships, including exclusive distribution, exclusive purchasing, and franchising.
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e Abuse of dominance: Article 86 prohibits the abuse of a dominant position, and lists some acts that would be
considered abuse of dominance: imposing unfair purchase or selling prices or trading conditions (either directly
or indirectly), limiting production, markets, or technological development in ways that harm consumers,
discrimination that places trading parties at a competitive disadvantage, and imposing non-germane contract
conditions. In the presence of dominance, many types of conduct that disadvantage other parties in the market
might be considered abuse. Dominance is often presumed at market shares over 50%, and may be found at lower
levels depending on other factors. The prohibition can extend to abuse by severa firms acting together, even if
no single firm had such a high market share itself.

A principal application of the new prohibition isto market division and price fixing agreements.

The scope for aggressive application of the new prohibition could be great. The 1993 OECD
Report found that horizontal agreements about price, such as price lists, rules, and discount allowances
were common. Even though they often took the form of “recommendations’ rather than binding
agreements, that difference did not matter much to their competitive effect. Pricing agreements were
widespread in service sectors such as the liberal professions, construction, transportation, and trade.
Market divison agreements alocated areas to individual producers or limited rights to sell or use
trademarks (OECD, 1993). Non-traded services, more than goods for which there is actual or potential
foreign competition, remain a concern of national competition policy.

Cartel enforcement actions are underway now against agreements not protected by exemption (or
by pending application for exemption). Denmark’s first competition enforcement “dawn raid” was
launched in November 1998, to investigate companies alleged to be in a cartel in electric wiring services.
Firms are co-operating, and evidence is developing that appears to prove the existence of a cartel that has
dominated this sector for years (Competition Authority, 1999a). Ensuing media coverage and debate about
the significance of stronger competition enforcement, which was amplified by the European Commission’'s
assessment of a heavy fine on Danish pipe manufacturers at about the same time, (OECD CLP, 1997a) has
encouraged more complaints. The Competition Authority is receiving many tips now that there has been
some publicity. One story reported an informal, unsuccessful attempt to fix prices for egg production
several years ago, which failed. Ancther reported an evidently more successful pattern of bid rotation for
government printing contracts. The Competition Authority is interested in finding ways to advise the
buyers about how to prevent being victimised. Reportedly, the Ministry of Taxation cut its forms-printing
costs in half when it stopped dealing with traditional suppliers, who were apparently rotating bids, and
gave the work to a newcomer.

Trade and professional associations are often the sponsors of horizontal agreements. Here,
Denmark has made significant progress in law enforcement, though anti-competitive regulations till
present significant problems. These associations have been particularly common in service sectors, where
membership at one time was nearly universal. Many issued price lists, and thus about half of the pricing
agreements registered under the old Act were issued by branch organisations. Their “loyalty” and ethica
rules compromised competition by regulating entry, standardising services, limiting advertising, and
dividing markets (OECD, 1993). Anti-competitive actions by organisations in the professions were aready
the subject of a sustained enforcement effort, which began in 1991 under the previous Competition Act
(OECD CLP, 1996). That project was finished in 1997, as essentially all of the most egregious and overt
price-fixing and market-division agreements were reviewed and corrected (OECD CLP, 1997a). But
related cases continue. For example, in 1997, the Council persuaded the nurses' organisation to change a
provision in its “code of conduct” that gave its own journal a monopoly on advertising for employment
openings (OECD CLP, 1997a). As aresult of these Council efforts, Denmark may now be relatively libera
with respect to association constraints on entry, at least compared to its neighbours.
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But associations that had been accustomed to controlling competition have tried to continue
doing so even dafter liberdisation. Rear-guard actions have been necessary to prevent associations from
undermining reform. In 1997, under the old Act, the Council prevailed on the truckers' trade association to
eiminate a “recommended” price list. It took an appeal to the Appeals Tribunal, though, before the
association finally agreed to cancel the list in May 1998 (OECD CLP, 1997a). And in 1996 the Council
ordered the opticians association to withdraw a boycott order against one of its members who sold by mail.
The association was a recidivist, having previoudy been warned against organising boycotts (OECD CLP,
1996) (Y et despite the repeated violation, no sanctions were actually imposed, a fact that underscores the
weakness of the 1990 Act).

Poorly-focused regulation is said to be encouraging one of the most serious problems, bid
rigging. The contracting law? that sets bidding procedures in the construction business, which dates from
the 1960s, was evidently intended to promote competition, or at least to discourage overt collusion. For
example, for competitive, open tenders, an organisation may not to require its members to report their
intentions to tender or to confer or collaborate about tenders. Indeed, the act seems to make unlawful any
agreement to that effect, whether or not the agreement is reached via a formal organisation. But the
tendering law contemplates that bidders will nonetheless get together. Thus, it admonishes that when they
do so, they must only discuss specifications and technical issues, and they must invite the owner who is
soliciting the bids. Nevertheless, amost al organisations within the building and construction sector have
rules encouraging their members to report on a “voluntary” basis their intentions to tender, and firms
reportedly share information about who will bid. Furthermore, this reporting system makes a perfect tool
for discussions of who will win the bid and at what price. Another source of problems is said to be the
provision for non-competitive, invited “private’ tenders. This provision appears to prohibit negotiating
privatdy offered tenders, if more than one is submitted. If neither open nor invited bidding methods are
used, then a negotiated bid cannot be shopped around to more than one alternative. Many observers believe
the tendering law should be abolished, but some trade associations support it. The Competition Authority
isresponsible for enforcing this law.

The following table reports changes in regulations affecting competitive conditions. It shows that
in genera, the number of such constraints is declining. But some are increasing, notably those concerning
advertising. As agreements or “private regulations’ to refrain from advertising have been overturned, the
organisations may be seeking public regulations that would requiring them to continue the congtraint.

Tablel. Barrierstoentry and regulation of trade

1990 1997

Barriersto entry (public regulations)

Monopoly or concessions 44 32
Limits on market participants 7 10
Regulation of trade (public regulations)

Price regulations 9 10
Restriction on advertising 3 15
Co-operative regulations 4 4
Regulation of trade (private regulations)

Price regulations 43 4
Restriction on advertising 8 0
Co-operative regulations 8 0
Total 126 75

Source: OECD, 1998.
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Many sectors have presented problems of vertical constraints barring competitive entry.

Vertical integration, by ownership, membership, or contract, has been common in food
processing and construction. Food producers belong to processing co-operatives, and construction firms
have interests in makers of construction materials. These arrangements could pose competition problems,
because firms that did not belong to these networks, or that left them, could have trouble finding
processing outlets for their milk or obtaining necessary materias at non-discriminatory prices. Although
not al of these arrangements were actually anti-competitive, the 1993 OECD Report found that vertical
agreements sometimes reinforced horizontal problems. Some examples:

e Building materials. Bonuses and discounts for loyalty to dominant suppliers deterred entry
into the plasterboard, mineral wool, electrica equipment, glass, and concrete businesses.

e Convenience goods:. Vertically-connected “blocks’ of exclusive dealing and ownership
arrangements linked wholesalers to retail outlets. In this case, though, the net effect may not
have been anti-competitive. (Arrangements like these are probably what Denmark’s special
retail group block exemption was intended to cover).

o Consumer durables and semi-durables: Wholesaer-retailer ties, mediated by discounts and
bonuses, reduced transparency in the white goods business. Agreements included elements of
exclusivity for audio and video products. Upstream suppliers tried to dictate retail prices for
furniture, iron products, sportswear, and musical instruments.

e Personal care products: Entry in perfume and toilet articles was inhibited by wholesaler-
retailer links concerning discounts, bonuses, and exclusivity.

e Services: Vertical agreements linked hauling companies and contractors. Rea estate agents
had franchise agreements with mortgage lenders.

Many of these arrangements persist today. Few of them are traceable directly to regulation, and
thus they should be amenable to enforcement action under the 1998 Act where they in fact impair market
competition.

The Competition Authority has taken action under the 1998 law against some vertical restraints.
A notable example involves auto repair costs. Denmark’ s extremely high excise tax encourages dealers to
make money on other functions, in order to keep effective purchase prices low. The insurance industry
used a standardised method of estimating repairs, which virtualy all repair shops used. It both set the
standard times and rates, and required that shops quote the same prices to al insurance companies. It thus
discouraged repair firms from competing over price. Thus standard no-fault insurance repair arrangements
were reflected in agreements among repair shops and insurance companies, and with each other, about
terms and prices. The result was to inhibit competition and raise prices for these services. In December
1998, the Council issued an order against the system. Another matter, with a regulatory aspect, involved
manufacturers refusing to supply parts or materials to firms that lacked regulatory authorisations, such as
licenses to do work affecting the public water supply system. The Council ruled that restraint on trade in
the materials was an inappropriate condition.

The EU isin the process of revising its policies about vertical restraints, as the group exemptions
on the issue will need to be replaced by the end of 1999. The direction of change was foreshadowed in a
Green Paper in 1997 and a follow-up communication in September, 1998. The Commission intends to
adopt a wide block exemption, complemented by guidelines, premised on a presumption of legality except
for certain hard-core restraints. Because Denmark has adopted a genera policy now of following the EU’'s
substantive lead, if the EU changes its exemptions or criteria, Denmark is likely to follow.
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To remedy abuse of dominance, access can how be ordered more easily, but sanctions remain weak.

The prohibition against abuse of dominance is modelled substantively on the EU law, Art. 86.
Parties may ask the Council for a negative clearance (which is not a legal exemption) that their conduct
does not fall under the prohibition (Act, Sections 11(1)-(2)).

Denmark takes from EU models its conceptions of market dominance, including a presumption
of dominance at market shares over 40%. In a small country, it may be relatively easy to reach that
threshold (if it is assumed that the market is no larger than the country itself, at least). Because dominance
based on market share alone might be comparatively easy to demonstrate, it would also be important to
determine whether there are significant barriersto entry.

If it finds aviolation, the Council can order the parties to stop. But the 1998 Act does not provide
for fines for first-time violations of this prohibition. Rather, financial sanctions apply only to violation of
the Council’ s order to cease, or to a second violation within five yearsthat is equivalent to the original one,
and not to the original violation itself (Act, Section 823(1)(2)). This treatment is said to follow the
principle, that any act constituting a criminal offence must be set out clearly in statute, and fines for
breaching the competition law are considered penal sanctions. Despite the Act’s listing of particular kinds
of conduct that would constitute abuse, the Act alone is evidently not considered clear enough (Kofmann,
1998). Whatever the legal reasoning, the practical fact is that a firm faces little risk from violating the
prohibition against abuse of dominance. Rather, even the threat of penalty only begins after the
enforcement body has determined that the particular conduct has violated the Act.

In another respect, though, the 1998 Act adds a useful enforcement toal. If the violation involves
an infrastructure facility that is essentia for a party to market a product or service, the Council can order
access (Section 16(4)). In the past, with only a much more limited power to order access, the Council had
to rely principally on advocacy or negotiation, and getting relief was time consuming. An example of the
difficulty was the drawn-out process of opening access to harbour facilities (Competition Authority,
1999a). Although efforts to open them to competitors began with the Danish competition authorities, it
took three years of litigation at the European Commission under Art. 90 of the Treaty of Rome to force
access (Albak, 1998). An effort to open up the electric power system to competition failed, because the old
law only permitted access orders on comparable terms, and where there had never been similar sales, there
could be no usual terms for such sales. Not al such efforts under the old law failed, though: the Council
negotiated a change in membership rules and access prices to an electronic distribution-control system for
potted plants (OECD CLP, 1997a; Competition Authority 1999a).

Remedies can include trying to control prices. Price-based relief was often used in the early years
of the 1955 Act, but it was aimost never used by the late 1980s. One reason for the changes in the 1990 Act
was to make other remedies more important, so price limits would be a last resort. Recent controversies
over the appropriateness of price-based relief may be shaping how regulations devel op.

In cement, the Council regjected Competition Authority moves for price control. The cement
problem is a long-standing one, with both domestic and European aspects. There has been only one
producer in Denmark since 1975. Its prices were controlled directly, under agreements with the
Monopolies Commission pursuant to the Monopolies Act of 1955. When the new Act came into effect in
1990, the Council tried to apply its new, “transparency” methods, by requesting access to the cement
firm’s books to determine appropriate prices. During the same period, though, the European Commission
uncovered a continent-wide market allocation and price fixing conspiracy, founded on agreement not to
export to each others' domestic markets. Thus even if transparency had been achieved, it would not have
attracted pro-competitive entry (Albak, 1998). In 1998, the Council refused to issue an order to reduce
domestic prices, despite arguments that the price levels demonstrated the exercise of market power since
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they were higher than export prices and production capacity exceeded domestic demand. The Council
noted instead that the price levels were about the same as in the rest of Europe and there were no evident
legal or technical barriers to import competition, so the price levels could not be evidence of dominance
(OECD CLP, 1997a).

Since the 1990 Act, Denmark’ s competition policy has moved away from reliance on price-based
remedies. Now, the issue seems to have reduced to disagreement about whether they should ever be used at
al. A test of this principle is coming in the draft legislation on payment systems. This has become a
monopoly, because the present law requires setting charges for this service in a way that discourages
creating a second system. The 1998 law is likely to leave competition issues for this service, including
monitoring access pricing, up to the Authority alone, without involving the Council, which has recently
appeared reluctant to use price-based relief.

Thelack of meaningful merger control is a substantial weakness.

Mergers over athreshold size must be reported to the Authority after they occur (Section 12(1)).
The notification obligation depends on the size and status of the “participating undertakings’ directly
affected by the merger, typically the parent firms. At least one of them must be located in Denmark, and
the aggregate turnover of all the associated firms must exceed DKr 50 million; however, if only one of the
“participating undertakings’ has turnover above DKr 10 million, notification is not necessary. The deal
must be notified within four weeks after consummation.®

But the law contains no provision for enforcement or remedial action against anti-competitive
mergers. A rationalisation for this omission, shared by some other small EU countries, is that the domestic
economy is dominated by small and medium-sized enterprises, and so presumably combinations among
them would be of no competitive concern (OECD, 1998). It is hard to understand why a post-hoc reporting
requirement, without power to dissolve an anti-competitive transaction, is thought to be a sufficient
approach to the issue, though.

Five reasons were asserted in the political debate for the omission of merger control. First,
important (that is, large) mergers would be covered by the EU merger regulation. Second, regulation could
impede necessary, efficient mergers, which are particularly likely in Denmark because so many of its firms
are relatively small, and particularly necessary in order for those firms to compete effectively in European
or global markets. Third, regulation imposes costs on the regulatory body yet typicaly results in few
prohibitions, and even then resources are probably wasted since final decisions are often taken by ministers
for political reasons. Fourth, actual abuse of dominance would be remediable under the Act’s prohibition.
And finaly, a national merger that affected competition in Denmark could be referred to the European
Commission for action, under Article 22 of the EU Merger Regulation (Competition Authority, 1999).

Each of these reasons is weak. Comparatively small mergers can till be competitively significant
in small markets such as local retailing. Economicaly informed merger enforcement can expeditiously
digtinguish the majority of mergers that are efficient, or at worst neutral, from the small number that
threaten competition. Whether that is done without undue expenditure of enforcement resources depends
on the quality of management, not on the principle of having merger control. If decisions in other
jurisdictions are sometimes driven by politics rather than economic or legal analysis, that does not mean
they must be, or that careful application of legal and economic analysis is a waste of resources. Even if
other considerations are factors in the decision, it is important that the decision-maker clearly understand
the likely competitive consequences of alternative courses of action.
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Most importantly, controlling abuse of dominance, for example by controlling a merged firm's
prices, is very difficult at best. But the lack of power over mergers means the power over prices will have
to be used, despite the difficulty, or else market power will have to be tolerated, if small and medium sized
firms consolidate into larger firms that can dominate the domestic market. This may well happen, if the
new prohibition-based approach to agreements encourages firms to combine formally rather than continue
to co-operate informally, and now illegally. A case at the European Commission illustrates this risk. As of
early 1999, the EU is looking at a combination of Danish meatpackers. In 1995, four slaughterhouses,
accounting for 70-80% of the Danish pork market, shared a recommended price list. The Council found
that this eliminated price competition and negotiated the termination of this agreement (OECD CLP,
1996). The daughterhouses’ subsequent proposal to merge was reviewed under the EU merger regulation.
But no Community dimension applied to the recent merger of the major dairy processors, whose complex
of marketing and supply agreements have been the target of competition policy inquiry for years. The dairy
and the Competition Authority negotiated an agreement, whose terms corresponded to the undertakings in
the EU case about the slaughterhouses, and as aresult, the Minister of Business and Industry decided not to
refer the dairy case to the Commission.

Whether the European Commission can handle a merger referred to it may depend on other
resource commitments there. The EU handles about one merger a year involving Danish firms, when such
atransaction falls under the EU’s merger regulation. In the past, no Danish merger has ever been referred
to the EU for investigation and action under Art. 22. Referral decisions would be up to the government, not
the Council .

Merger control is said to be “against Danish tradition”. Even though the only legal obligation is
that companies advise the Authority after a merger happens, parties complain that the reporting rules are
still burdensome and wonder why they should be put to this trouble, just to collect statistics. But despite
this resistance, there are signs of change. Merger control is supported by small business and academic
members of the Council, and adding this power to the law has now been endorsed by the Ministry.*

In the meantime, sectoral regulators may have some authority about mergers under their
jurisdictions. Certain transfers of telecommunications concessions must be approved by the sectora
regulatory agency, for example. In banking, the Ministry of Business and Industry dealt with severa big
mergers in the early 1990s (and consulted with the Authority in doing so). The criteria for sectoral agency
review may be based on other regulatory goals, though, that would not necessarily put a high priority on
protecting competition, and sectoral agencies would not necessarily apply a comprehensive market and
competitive anaysis.

Principles and institutions concerned with fairness and consumer protection both support and contrast
with those of competition policy.

Rules about the traditional subjects of unfair competition were excluded from the Competition
Act deliberately. The legidative intention was that the Competition Act dea only with efficiency and
resource alocation, not with fairness (Competition Authority, 1999a). There are no rules about false
advertising or trademark abuse under the Act. Some of those principles are covered by the Marketing
Practices Act, which contains a general prohibition against improper conduct and prohibits unauthorised or
confusing use of trademarks.” That act includes a number of provisons that amount to consumer
protections, and its rules are administered by the Consumer Ombudsman, in the Consumer Agency
(Competition Authority, 1999a). But rules ostensibly about fairness may have an effect on competition. A
typical example, to which the Competition Act has been applied, is “codes of conduct” of business or
professional associations, if they set quality standards that are unnecessarily high, or set high prices under
the guise of assuring quality (Competition Authority, 1999a).
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The socia value of fairness is embodied in the pattern of broad representation on decision-
making institutions, whether or not it is incorporated in the letter of the substantive law. It also appearsin
the history of competition law, which had generaly tolerated agreements among parties in an industry
establishing fair practices and even prices, subject only to control of abuse. The Competitive Tendering
Act (discussed above), which may encourage bid rotation, is motivated at least in part by concern over
fairness among bidders. And the futile enforcement efforts against price discrimination in concrete were
said to be motivated by concerns that customers did not know whether the prices they were paying were
fair. (In 1997, the Council ordered ready-mix concrete companies, which had 80% of the market, to roll
back their prices, because efforts to promote competition through transparency had not worked (OECD
CLP, 1997a). The concern was that actual prices diverged significantly from list prices, because of
discounting, so customers could not identify possible price discrimination (OECD CLP, 1996). The
principle of fair treatment may not be an element of the explicit policy goals any more, but it is never far
below the surface.

Consumer groups in Denmark have been involved in debates about competition policy, generaly
supporting stronger laws and enforcement. The Consumer Council, which has a seat on the Competition
Council, had long lobbied for a stricter competition policy, feding that the sanctions under the law were
too few and that the thrust of the law was not really toward hard competition.

The theme of Danish consumer policy has shifted some since the late 1970s, from protecting
consumers because they are weak, to supporting consumers’ own resourcefulness. The new consumer
protection approach, which implies complementarity with an efficiency-based competition policy, is set
out in the Government’s Consumer Policy Strategy, presented in April 1997. This strategy recognises the
need for market-based solutions, such as correcting for asymmetries in information and market power, and
for co-ordination among competition policy, business policy, and consumer policy. The three identified
elements of the strategy are stronger enforcement of consumer protection rules, which is said to enhance
fair competition; better consumer information, which contributes to transparency and to demand pressures
based on quality; and better knowledge of the effects of regulation and political decisions, to avoid
regulatory failure and better use “dynamic competitive effects’ in consumer policy. Government studies
and surveys of Danish business tend to show that stronger consumer policy improves business
performance and makes Danish firms more internationally competitive. These encourage the government
to move to enhance market-oriented consumer policy, in part by trying to help the more “progressive”
companies. But despite the potential mutual support between the policies, the consumer offices noted that
the Authority seem to focus on larger-scale issues involving businesses, more than the consumer impact of
competition problems (Competition Authority, 1999a).

Enforcement of consumer protection policy and unfair competition laws provides an instructive
contrast to the enforcement of competition policy. The Marketing Practices Act is enforceable in the
Commercia and Maritime Court in Copenhagen. This court, rather than courts of general jurisdiction, was
chosen because it was familiar to business, and its members include business representatives. Much of the
policy content appears in twenty sets of (voluntary) guidelines, issued by the consumer Ombudsman. Some
administrative co-ordination among these policies is promoted by the fact that the Authority and the
National Consumer Agency are both within the Ministry for Business and Industry. The two agencies co-
operate informally when necessary. The Authority also consults occasionally about consumer regulation
with the Consumer Ombudsman (Competition Authority, 1999a). The National Consumer Agency
provides the secretariat to the independent Ombudsman, supports the public consumer complaints board,
and supervises the chartering of private complaints boards.
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3. INSTITUTIONAL ISSUES: ENFORCEMENT STRUCTURESAND PRACTICES

Reform of economic regulation can be less beneficial, or even harmful, if the competition
agencies do not act vigorously to prevent abuses as competitive markets replace regul ated ones. Denmark’s
institutions for applying competition policy embody representativeness, but their complexity can lead to
uncertainty and make them less effective.

The Council, which isresponsible for taking action, may be an unwieldy decision-maker.

The basic decisions and actions under the Competition Act are taken by the Competition Council.
It has the power to issue orders against infringements, (Sections. 6(4), 11(3)) to grant and revoke
individual exemptions, (Sections 8(1), 8(5)) and to certify that conduct (duly notified) is not covered by the
prohibition on restrictive agreements (Section 9). It may issue orders to terminate or correct agreements,
decisions, and trading conditions, to limit, for up to one year, prices or profits (or specify rules for
calculating them), to require a business to deal with another, or to require an essential infrastructure facility
to grant access (Section 16).

The Council has 19 members, nine of whom (including the chair) are to be independent of
commercia or consumer interests. The others, amounting to a majority, represent interest groups. Seven
are appointed on the recommendation of professional or industrial organisations, one on recommendation
of consumer organisations, and two on recommendation of municipa government organisations, one from
counties, the other from municipalities (Section 15(1); Competition Authority, 1999a). Groups represented
on the Council include the Consumer Council, the Economic Council of the Labour Movement, Danish
Industry, and other business organisations representing agriculture, finance, services-distribution,
construction, and small businesses and trades. Other members include severa university professors, two
competition lawyers, and the director of the Copenhagen harbour.

The Council’s formal representativeness has strengths and weaknesses. The Council is a
corporatist survival of the institutions created in the late 1930's (Blomgren-Hansen, 1999). Councils like
this one are commonly used in Denmark. Other boards or councils, often with overlapping membership,
handle competition-related issues, such as utility pricing. Representation mandated by law announces to
interests that they are formal participants, and it thus provides some assurance that their concerns are
heard. But it makes the body appear to be a political one. On the other hand, official designation as a
representative may make the individual representatives careful not to act as such, in a society like Denmark
where the mores frown on interest group horse-trading. And although making all members formally
independent, that is, eliminating the law’s provision for representation, might eliminate the appearance of
politically-motivated decision, appointments might still reflect representation of interests de facto.

The Council’s organisation has been criticised as leading to inefficiency. The Council is
surprisingly large. The provision for deputies or substitutes (appointed by the Minister for Business and
Industry) further dilutes the attention of the members, as more than 30 different people may be potentially
involved in deliberations and decisions. Such diffusion of attention and responsibility may support a
tendency to vagueness and compromise. And it might mean that effective leadership is ceded to parties
with interestsin particular cases.

The Council’s roles are complex. Its members are not necessarily technical experts in
competition policy, law or economics. It appears to act in part as a permanent “jury” deciding both the
facts and the policies underlying the competition law. Because of its representative construction, it is also
an arena for debating and resolving policy questions. And because the Council must follow EU law and
policy, its members have to analyse EU law so that its decisions are consistent with it. This means that its
members must either become expert about that doctrine and policy or defer to those members who are.
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The Authority serves as the Council’ s secretariat.

The Authority, in the Ministry of Industry, is the Council’s secretariat. It has delegated authority
from the Council to deal with cases that are similar to ones where the Council has reached a decision. In
acting on cases, the Authority is formally independent from the Ministry, that is, the Minister cannot
instruct the Director how to decide. (The Minister cannot overrule decisions by the Council, either). The
Authority also serves as the secretariat to the Electricity Price Committee and the Gas and Heat Price
Committee, which have duties under the Electricity Supply Act and the Act on Heat Supply (Competition
Authority, 1999a).

The Authority occupies a central, dua position. On the one hand, the Authority acts on behalf of
the Council pursuant to delegated authority. On the other hand, it also participates in and promotes policies
from its position as part of a ministry. The Act implies, though, that the Council is the principa
competition policy institution. Differences in approaches and priorities between the Authority and the
Council appear when the Council rejects the Authority’s recommendations and initiatives, which happens
about in about 20% of cases. Recent examples are the Council’ s regjections of Authority recommendations
in the milk and concrete industries. The Authority’s position and roles may present some problems of
appearances, at least, to the extent that an administrative body formally assigned to the Ministry of
Business and Industry, which generally promotes business interests and concerns, is responsible for the
“prosecution” function against violations by business and industry. There has been no suggestion of any
actual exercise of improper influence, though.

The relative workloads of these two bodies are illustrated by the 1997 statistics: in that year, the
Council held 10 sessions and reached decisions in 45 cases (the executive committee of the Council made
decisionsin 27 cases). The Authority made decisions in 597 (Competition Authority, 1997).

The Appeals Tribunal is athird administrative body whose policy input is difficult to define.

A third institution, the Competition Appeals Tribunal, isthe first avenue of appeal from decisions
of the Council—and usually the last, too. This Tribunal served the same function under the previous
competition laws. It is headed by ajurist, from the Danish Supreme Court. Its other two members are alaw
professor and economics professor; it is supported by one professiona staff person. It hears about 20
appeds per year from Council decisions concerning the Competition Act, and about the same number of
appeals from other councils about utility pricing decisions. The Tribunal is technicaly an administrative
ingtitution, not a court. But further appeals from its decisions are rarely taken (and never by the Council or
the Authority). One reason may be that the head of the Tribunal also sits on the court that would hear any
final judicial appeal, suggesting that the outcome after further appeal islikely to be the same.

The Competition Act does not state a criterion for appeals or standards for the Tribunal’s
decisions. The Tribunal considers its approach to be pragmatic. It does not believe that it is promoting any
particular policy principles. But one of its concerns in reviewing a matter appears to be whether the
decision and the remedy make sense. The Tribunal has thus read into the law a “competitive effects’ test.
In several recent cases, the Tribunal has reversed Council decisions because there did not appear to be any
actual net anti-competitive effect. One case involved the sale of a capital asset, a container crane. The
Council had found the parties' non-compete clause objectionable, but the Tribuna noted that the crane was
moved to another port to create a competing location; that it was no longer used to compete at the first port
was not determinative. The Tribunal reversed another, similar decision concerning a lease covenant. It
refused to uphold an access order that would have required a “ niche” market magazine to carry advertising
for its competitor. And it disagreed with an order finding illegal tying of rail and ferry tickets, deciding that
despite the tie there was in fact competition, as a practical matter, for service between the end points.
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The Tribunal has also felt it necessary to provide some more pointed oversight of enforcement
activity. In one recent case, the Tribunal reversed the Council’s dismissal, in effect sending it back for
further investigation, when the complainant presented evidence that the Authority and the Council had
either overlooked or had not obtained.

This level of control over the Authority and the Council may be greater than was intended. The
Council cannot appea the Tribuna’s decisions, so it is difficult to obtain a judicia resolution of
disagreement between them. Some on the Council are concerned about the Tribunal’s evident practice of
overruling the Council about non-legal issues of judgement, about the difficulty of participating effectively
in the appea process (which generaly does not involve a hearing), and about the Tribunal’s short,
conclusory rulings.

New enforcement tools are valuable, but effectiveness will ultimately depend on the courts willingness
to impose significant fines.

The Act now authorises more effective means to secure evidence and conclude investigations.
The Authority may request documentary evidence, and with the aid of a court order, may enter premises to
obtain it. This “dawn raid” power, which had not been used much under the previous law, is proving
useful. In the cartel investigations, the Authority is succeeding in getting confessions. To encourage that
kind of co-operation, another option for consideration could be to reward firms that come forward with
evidence, on the model of the EU’ s practice of “leniency rebates” on fines.

Sanctions are untested, and courts may be wary of imposing them. The fines that may be imposed
under the 1998 Act are said to be significantly higher than those available previously (which were virtually
never actually imposed) (OECD CLP, 1997a). But the Council and the Authority have no power to impose
fines themselves. Under Danish law generaly, these sanctions can only be imposed by the courts.
Introducing another level of decision, discretion, and appeal increases uncertainty. The courts' long record
of unwillingness to impose significant fines also reduces incentives for compliance. Formal incentives
seem to be disfavoured generally. Designing, or even identifying, effective enforcement toolsis difficult in
a consensus society in which regulation through non-legalistic means is seen as a strength, and broad
participation and sectoral responsibilities are thought to reduce the need for specific regulatory
intervention.

The problem of applying effective sanctions may be even greater for competition policy than for
other forms of business regulation, for cases under the Competition Act are heard by the courts of generd
jurisdiction, not by a court with expertise in economic or commercial matters such as the Commercia and
Maritime Court, which hears cases involving consumer protection and unfair competition issues, among
other things. In the government’s original proposal for the 1998 Act, competition cases would have gone to
the Commercia and Maritime court. Another idea that had been considered in earlier discussions, but
which was not included in the proposal, was administrative fines. The latter would have been unusual, as
ministriesin Denmark do not typically have the power to impose fines. Both ideas were dropped.

The Authority is working with the prosecutor’'s office to develop ways to make fines under
Danish law follow principles like the EU applies, such as making the fines proportionate to turnover.
Danish firms are not unfamiliar with stiff penalties for competition violations: the Commission imposed a
large fine on Danish firms in a pipe cartel, (OECD CLP, 1997a) and Maersk was fined DKr 205 million by
the EU for abuse of dominance in ocean shipping. The latter amount struck the Danish public as a very
high number.

Direct application of EU law is not provided in the law. That is, the Authority does not have the
power to apply the articles themselves, and importantly, to seek the sanctions they provide.

© OECD (2000). All rights reserved. 25



Decisions and palicies are transparent.

The Authority publishes its decisions on its web-site® Council decisions are aso usualy
published the day they are issued. Important decisions are accompanied by a press rel ease and summarised
in the Authority’s monthly newsletter. The Authority has set itself internal deadlines for responses,
decisions and appeals. Parties in major cases have an opportunity to comment on the Authority’s draft
decision before that decision is passed on to the Council for action. In 1998, the Authority issued severa
sets of guidelines. These included both guides about the Act’'s new genera prohibitions and about some
particular subjects: price discrimination, application of the Competition Act to co-operative societies and to
the public sector, and price setting for natural monopolies (Competition Authority, 1999).

Publicity about competition policy is increasing. The Authority issued its first Competition
Report in December 1997, surveying its then-recent activities. The most recent one appeared in April 1999.
The Authority established a project unit in 1997 to analyse economic issues. Its studies will appear in
future editions of the Competition Report or separately (Competition Authority, 1999a).

Private actions for damages are now possible, but are not expected.

Private lawsuits are now possible under the Civil Code, for damages caused by conduct
prohibited by the Competition Act. It is evidently not necessary to base such an action on a prior, final
decision by the Authority or the Council. There have been no civil cases yet to recover Competition Act
damages, though. Getting relief by complaining to the Authority may be expected to be faster and cheaper.
The City Courts have general jurisdiction; a party can bring a case initialy in the High Court if the claim
exceeds DK 500 000. Appeals go to the Supreme Court (Competition Authority, 1999a).

A party’sright to insist on administrative relief is limited. If the Council rejects a complaint, the
complainant cannot appeal that decision to the Appeals Tribunal. If the Authority decides not to take action
about a complaint, that decision must be accompanied by an explanation, because the Public
Administration Act requires agencies to state their reasons for rejecting complaints (Competition
Authority, 1999a).

As Danish law conforms to the content of EU law, which also applies in Denmark where the
necessary jurisdictional tests are met, it will become easier to co-ordinate them, and business
responsibilities will be more consistent. One motivation for the 1998 Act is to give Danish businesses the
lower-cost option of “one-stop shopping,” so an issue will be handled, whenever possible, by a single
authority (either in Copenhagen or in Brussels), and consistent rules will apply to it (Competition
Authority, 1999a). The EU has announced a plan for devolution of enforcement responsibility to national
institutions, where the national competition laws are consistent with the EU law. It will be important for
Danish procedures and penalties, as well as substantive rules, to parallel those of the EU, for similarity will
discourage “forum shopping.” The Authority is active in EU advisory committee meetings about
competition cases, in part to get guidance in applying its the 1998 national law.

I nternational issues and co-ordination usually involve the EU and Nordic neighbours.

The principal avenue for international co-operation in competition enforcement is with the EU.
Both forma and informal co-operation with the EU and with other European country agencies have
increased. The Authority participates in annual meetings of the Nordic competition authorities, to share
experiences and co-ordinate actions. Nordic co-operation dates from a 1961 recommendation of the Nordic
Council. A concrete demonstration of its value was the informal co-operation between the national
competition authorities in two cases about joint bidding on the Denmark-Sweden bridge-tunnel. But the
Authority has not entered any formal international co-operation agreements. It believes its existing
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arrangements meet the requirements of co-operation with its main trading partners. Moreover, more
detailed arrangements or obligations would raise unresolved issues about companies rights in the
exchange of information (Competition Authority, 1999a).

Actual and potential foreign-source competition is an important factor in analysis, and relevant
geographic markets may be defined as larger than the Danish territory. The Competition Act incorporates
an “effects’ test, so actions by firms outside the country may be prohibited if they have an effect in the
Danish market. Firms outside Denmark may need to comply with the newly-mandatory merger notification
requirement, when they are involved in a reportable transaction with a Danish firm. In general, though,
there is no basis in the law for treating foreign firms differently from domestic ones, and the Authority has
not been approached with concerns about different treatment (Competition Authority, 1999a). Looking at
the issue from the other direction, the Authority’s legal office is starting a project to help Danish
companies running into competition-market access problems abroad, mostly to facilitate contacts with the
foreign authorities.

Thetop priorities are horizontal cartels and precedent-setting exemption applications; however,
resources may not be keeping pace with the new workload.

The 1998 Act increased the Authority’ s powers, and new leadership, installed at the time the new
Act went into effect, has stimulated increased activity. But this greater attention and seriousness did not
appear in the resource statistics until very recently. Person-years devoted to competition policy remained
unchanged from 1994 to 1998, although budget expenditures have increased somewhat, to pay for better
data processing and facilities for the project-unit working on economic analysis. The following table
indicates only the personnel occupied with the administration of the Competition Act. In 1997, for
example, there were atotal of 102 persons on the Authority’s staff, but a third of them were working on
regulation of energy and gas pricing (22 persons) and on procurement and state aid (10 persons)
(Competition Authority, 1999a). The resource commitment has been essentialy constant for several years,
and indeed in 1998 it appeared significantly lower, in personnel terms, than five years before. (The table
includes only the Authority, and does not include the members of the Competition Council).

Table2. Trendsin competition authority resources

Person-years Budget (DKr M)
1999 (forecast) 76 44
1998 67 40
1997 70 38
1996 72 35
1995 79 36
1994 83 37

Source:  Competition Authority 1999.

Yet the workload may be increasing significantly. The 1998 Act sparked about 1100
applications for exemption, most coming around the filing deadline of 30 June 1998, which will take time
to process. This rate is somewhat more than filings in other countries going through the same process
(OECD CLP, 1997a). About the same total was received in the Netherlands, which is more than twice the
size of Denmark. The comparatively high number may be some evidence that Danish firms were more
habituated to agreements than others; or, it could indicate that Danish businesses are more willing to bring
their agreements into the open. The Council is working through them, with top priority being given to test
cases that could set important precedents. The Authority has agreed with the Minister on a deadline of
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three and a half years, or 31 December 2001, to complete the review (OECD CLP, 1997a). This period is
shorter than Sweden is taking, but significantly longer than the Dutch target, of wrapping them up in ayear
to 18 months. The Authority is looking at the most important cases first, to reduce interim harm or unfair
competition. Only about a hundred cases have been finished as of early 1999, though. This is probably a
one-time phenomenon; after this huge backlog isworked off, this function should become less important.

Table3. Trendsin enforcement activity

1995 1996 1997 1998
Council decisions 57 48 48 74
Agreements 53
Abuse of dominance 21
Decisions appealed 19 16 26
Decisions overruled 11 6 10

Source:  Competition Authority 1999; Annual Reportsto OECD Competition Law and Policy Committee.

Cartel enforcement has been surprisingly fruitful. Although it had been believed that there were
few cartelsin Denmark, they are turning up in building and construction. The Authority’ s first “dawn raid”
was aimed at an extensive system of bid rigging in electrical contracting, which appears to have involved
about half of the 1 800 firms in the industry. The Authority anticipates that this matter will result in fines,
which will be afirst in Danish history. Successin the first use of this tactic encourages the Authority to use
it more in the future (Competition Authority, 1999a).

4. LIMITS OF COMPETITION POLICY: EXEMPTIONS AND SPECIAL REGULATORY
REGIMES
4.1, Economy-wide exemptions or special treatments

The goal statements about competition policy recognise that competition may need to be
balanced against other policies. The Danish congtitution itself implies a process of balancing the benefits of
competition against the “common wea”. Unfortunately, that vague standard offers little guidance about
how to make a decision, or even assign the burden of persuasion, in the event of conflict among policy
goals. This could be particularly troubling when competition policy and enforcement confront other
regulatory programs with different priorities and requirements. Within the competition law itself, balancing
is contemplated. Asin most OECD countries, the competition law generally yields to other policiesin the
event of conflict. And asin other systems that use the principles of the EU competition law, otherwise anti-
competitive practices may be permitted if they contribute to other policy goals, which can be as vague as
improving efficiency or promoting progress (Section 8(1)(1)).

The Act applies broadly, to all “business activity,” that is, economic activity in a market for
goods or services, whether or not it is engaged in for-profit and regardiess of the actors form of
organisation. The Act’s only explicit exemption is the common one for wages and labour relations.”
Business activity of centra or local government administrations is also covered, in theory, if the activity
affects competitive conditions; however, the Act evidently does not apply to in-house production by
government authorities (Section 3; Competition Authority, 1999a).
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General provisions confer broad exemptions on conduct covered by other regulation, both national and
local.

Although the Act itself states virtually no particular exemptions, it provides for many de facto
exemptions for conduct authorised by other authority or regulation. The Act’s basic prohibitions, against
anti-competitive agreements and abuses of dominance, do not apply if the practice is “a direct or necessary
consequence of public regulation” (Section 2(2)). Where the practice is determined by alocal government,
such as a municipal council, the test is phrased differently and perhaps more stringently: the practice must
be “indispensable for fulfilling the statutory responsibilities assigned to the local government.” (Section
2(2)) That is, conduct that is a “direct,” but perhaps not a “necessary,” consequence of nationa-level
regulation is exempt; where it is a locad authority at issue, the conduct must be “indispensable’.
Determining whether the exemption applies appears to be entirely within the discretion of the officias
whose regulation confer the exemption: the authority that issued the regulation or made the decision
determines a practice’ s “compatibility” with it (Section 2(4)). For practices that are arguably pursuant to
statutes or EU regulations, that authority has to be the competent minister.

Although the Council cannot intervene against anti-competitive practices that are undertaken by a
government authority if those are necessary to tasks it is assigned by law, a municipa authority is obliged
to choose solutions with the least anti-competitive effects. And a municipality cannot impair competition
in areas that are not subject to its legal authority to act, or condone anti-competitive conduct where that is
not necessary for fulfilling its legal obligations (Competition Authority, 1999a). The difficulty in applying
this principle, of course, is that the “competent authority”, whether the ministry or the local council,
decides whether its action is necessary or otherwise properly overrides competition policy. There is no
evident means of judicial appeal and decision.

Reporting is required where exercise of government authority affects business undertakings of a
government body. The obligation applies to an authority that regulates or makes a decision about its own
business activity, or the activity of some undertaking on whose governing body the authority has a
representative, such as a municipally managed power company. If such actions or decisions affect
competition, they are to be reported to the Authority, pursuant to rules defining, and perhaps limiting, the
reporting obligation (Section 2(6); Competition Authority, 1999a). The Council has seen very few matters
so far—only three or four—under this natification requirement, athough at first there had been concern
about having to review thousands of local government acts and decisions.

The two government-authorisation exemptions were one of the few items of controversy in the
legidlative deliberation about the 1998 Act. Clearly, they embody political compromise. Parliament was
aware of complaints about how regulation or dominance by public companies hampered competition in
energy, transport, telecommunications, waste disposal, harbours, and even education. In trying to strike a
balance between competition and other goals, one element was to aim toward equal treatment of private
and public business activities, by making the Act’s two basic prohibitions apply, in principle, to activity of
both private and public bodies. But the Parliament also made clear that the Authority and the Council are
not competent to overrule a politicad balance decided by the national government or Parliament
(Competition Authority, 1999a).

The net effect of the public regulation exemption, though, is that there is no clear presumption in
favour of competition policy, and a multitude of other bodies have power to derogate from it. It is of
particular concern that local government authorities may have latitude, despite the seemingly stricter
standard, to authorise business action that is contrary to national competition policy goals. They have a
general authorisation to enforce such regulations as they deem necessary to fulfil the tasks alocated to
them by law. Not only is there evidently an exemption for in-house deliveries, but some observers believe
there may still be some scope for preferential treatment of providers with municipal ownership or board
representation (OECD, 1998). It is not encouraging, that these exemptions were accompanied by the
expansion of the Council specifically to add representatives from the local governments themselves.
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The legidated de minimis exemption may have anomalous effects.

Two exceptions from the prohibition against anti-competitive agreements, intended to reduce
administrative burdens on small businesses, are quite generous. One depends on a combination of size and
market share: the prohibition does not apply if the agreement is among firms that, taken together, have
annual turnover under DKr 1 billion and an aggregate market share under 10% (Section 7(1)(1)). The other
is determined only by size; the prohibition does not apply if the firms aggregated annual turnover is under
DKr 150 million, regardless of market share (Section 7(1)(2)); however, their agreement might still be
found in violation, if the total effect of similar agreements in the sector is anti-competitive. Regulations
specify how to calculate turnover.?

Somewhat oddly, the first exemption does not contain the proviso about the combined effects of
similar agreements, and thus it applies even if the market-wide impact is anti-competitive. And the second
exemption does not apply to agreements about minimum resae prices (or reseller profits) (Section
7(2)(2)). The perhaps anomalous effect of these two, taken together, is to permit resale price maintenance
agreements among a group of firms with aggregate turnover between DKr 150 million and DKr 1 billion,
as long as the parties have less than 10% of a market, even if the combined effect of similar agreementsin
the market as a whole is anti-competitive. These de minimis rules do not correspond to the European
Commission’s market-share based bagatelle notice of agreements of minor competitive importance
(Competition Authority, 1999a). Because of these rules, the law may not cover anti-competitive practices
in small markets that could be dominated.

4.2. Sector-specific exclusions, rules and exemptions

There appears to be an emerging consensus in Denmark about the wisdom of avoiding conflict
between general competition law and sectoral regulation, and efforts are underway to co-ordinate actions
and share information to minimise the risk of conflict. The Ministry of Business and Industry supports
separating competition policy questions from other sectoral regulatory responsibilities, which should
themselves be minimised. The Council too disfavours industry-specific regulator involvement in
competition issues.

Means are being developed to accommodate the general interests of competition policy with
regulation aimed at specific problems within a sector. An inter-agency group worked out processes for
reference to the competition policy authorities of problems in transport and telecom. This group was
appointed after problems came up in tedecommunications. The group’s assignment was to make
recommendations about the appropriate division of work between the Authority and sectoral regulators. It
recommended that competition issues generally be administered by the Authority, to use its expertise, to
save resources at the sectoral agencies, and to ensure consistency. Those recommendations had some
influence on the wording of the telecommunications and railway legislation (Competition Authority,
1999a).

The principle underlying the working group’s recommendation is that a “general competition
rule” should be supervised by the competition agency. Rules about technical issues, quality, and safety,
that have only indirect effects on competition, should be administered by a sectoral authority. Issues of
distribution, such as universal service and public service obligations, should also be handled by the sectoral
authority, but in co-operation with the competition agency, particularly concerning pricing, where the
competition agency should normally oversee compliance with sectoral agency pricing decisions and
monitor potential problems of cross-subsidisation. The issue of access has significant effects on efficiency,
so the principal responsbility should be with the competition agency. Whether this division of
responsibility will succeed depends on acceptance by other ministries. It is only an agreement among
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ministries, and it does not cover the local governments. Subtle differences in how it is applied in different
sectors disclose the differences in policy priorities and perhaps in political interests: the Council has more
powers of oversight and of providing binding opinions concerning telecommunications than it does
concerning railroads, for example, (OECD CLP 1998), and in electric power, the new Electricity Act,
effective in 2000, assigns the “monopoly” issues—hnetworks, system operators, captive customers, and
third party access—to the Energy Regulatory Board, with other competition issues, such as those involving
“non-eligible customers) and production, remaining regulated by the Competition Act.

No complete survey of the extent of exemptions and special treatmentsis available. That can be a
difficult undertaking, but it can also be valuable. In Australia, a complete survey of exemptions and special
treatments was done in 1996-97, and that served as the foundation for the comprehensive reform program
that followed.

Publications

Prices for Danish publications may be fixed by resale price maintenance agreement. This results
from an individual dispensation granted under the previous competition act, maintained under the new one
(Section 27(2)). The grounds to support the dispensation are the protection of culture and promotion of
media diversity. These goals are not among the Act’s criteria for granting either individua or block
exemption. The Council will be reassessing this matter soon (Competition Authority, 1999a).

Tobacco products

Parliament overruled the Council and authorised maintaining resale price maintenance for
cigarettes. The rationale for this treatment is related to the rationale for the publications exemption.
Newspaper kiosks are said to need the assured income from high-priced cigarette sales to keep them in
business to distribute publications.

Distribution

Co-operation in marketing and pricing is permitted under a specia block exemption from the
Competition Act, which applies to agreements among co-operative retail chains. These agreements are
widespread in the Danish market; indeed, most retail shops are members of one of the approximately 130
such groups. In addition, there are about 300 more integrated retail firms. The groups consist of retailers
co-operating on alasting basis under a common name or other common designation. They often engage in
joint marketing and use the same systems for accounting and stocking. Most of their supplies are often
obtained through a wholesaler set up as a limited company owned by the retailers as shareholders
(Kofmann, 1998). It was argued that small, independent retailers should be permitted to join together in
such co-operatives to gain advantages in dealing with wholesalers, though they should not be allowed to
obtain too much buying power. The groups are permitted to reach horizontal agreements on marketing
issues, but not on prices, although firms can jointly advertise “maximum” prices. The exemption is subject
to market-share thresholds (Competition Authority, 1999a). It is evidently presumed, though, that the
“market” is the entire country, at least for food retailing. That indicates that the concern is with market
power between the wholesale and retail levels, and not with market power in the consumer market. This
special, legidated block exemption was arranged in order to exempt some chains that did not otherwise fit
the general “bagatelle” exemptions. In the Netherlands, a similar exemption was adopted along with its
new competition act. The Netherlands block exemption does not contain a market share threshold, but it
sets out more detailed limitations on the firms' conduct than the Denmark exemption does. For example,
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the Netherlands exemption limits the duration of joint marketing campaigns, limits the proportion of goods
that can be subject to an exclusive supply arrangement, and prohibits discrimination. The purpose of both
exemptions is to enable chains of independent retailers to compete effectively with integrated chains, by
alowing them to co-ordinate some of their marketing and to establish long-term supply relationships
within franchise-like or co-operative structures. Provided that the retailers do not actualy have market
power in local markets, the actions that the exemption permits may indeed lead to stronger, more effective
competition with integrated operations. But in both countries, a history of retail-level competition
problems calls for careful monitoring of these exemptions' actua use and effect.

Regulations affecting operation and entry also inhibit competition, to some extent. Reform of
shop opening hours has had some impact on industry structure. The 1995 Opening Hours Act permitted
opening hours to be free between Monday at 0600 and Saturday at 1700. Small shops (those with turnover
under DKr 13 million) may open on Sunday. Maintaining some limits, and providing this special
opportunity for smaller shops free of large-store competition, is said to serve the desirable goas of
sustaining the remaining shops in the rural areas and limiting night-time and evening work. The special
protections may have preserved some small retail companies, as their exclusive period may encourage
shoppers not to travel to the big stores elsewhere. The Authority was not consulted about this reform, and
so had no opportunity to comment on this protectionist, and potentially anti-competitive, feature of it.

Entry is inhibited by land use controls. The Planning Act promotes concentration, by preventing
new shopping centres outside of town. Concentration in food retailing is already high; the top two firms
have about two-thirds of the large-store market. Other retail sectors, notably electronics and toys, are aso
dominated by a few (3-4) firms. The prohibition against new large stores will last three more years. Then,
the largest possible new food store will be 3000 square meters. There are afew larger ones already which
will thus have an inherited advantage among large stores. The Council criticised this law when it was
proposed. The Council was concerned that the result would be to freeze existing market structure and
protect existing local monopolies against new entry. It would also result in the loss of dynamic
competition, as new marketing concepts could not be introduced and firms could not respond to new
consumer habits (OECD CLP, 1996). The Council lost that argument.

Economic evidence documenting the extent of competition problems in retail, such as relative
prices or profits, is not available. The 1999 Competition Report benchmark study about retail competition
is inconclusive. But the government admits that shop hours and planning controls “create unfortunate
economic distortions, especialy by limiting shop sizes,” and notes that firms have responded by
threatening to move to Sweden and compete by luring Danish consumers to shop there, taking advantage
of the new bridge (Government of Denmark, 1998).

Pharmaceuticals

Regulation severely limits competition in pharmaceuticals. Prices are uniform nation-wide.
Mark-ups from importers and suppliers prices are regulated, and there are no discounts. Profits of
pharmacies are also controlled. The number of pharmaciesis limited, and consumers have no possibility of
buying elsewhere. A few years ago, the Authority had made a rough estimate that higher pharmaceutical
prices in Denmark amounted to about DKr 1 hillion annually; since then, though, prices among the north
European countries have converged. According to the Ministry of Business and Industry, prices at Danish
pharmacies exceeded the average EU level by 22% in the early 1990s (Albak, 1998). One of Denmark’s
few large companies is a drug manufacturer, which may have an interest in maintaining high domestic
prices because those might be a benchmark to justify charging high, regulated prices in other countries.

© OECD (2000). All rights reserved. 32



The Authority has some responsibilities under the Pharmaceuticals Act and the Act on
Pharmacies to ensure that some competition is nonetheless possible, despite the circumstances that result
from a high degree of public regulation (Competition Authority, 1997). And the Council has had some
limited success in stopping some anti-competitive practices in pharmaceutical distribution. Under the
previous Act, the Council ordered the pharmacists association to end its rules limiting competition: fixing
prices, controlling marketing, preventing distribution through other shops, and prohibiting resale. The
association agreed to drop some of the advertising restrictions (OECD CLP, 1996). Of course, the Act
could not reach similar constraints imposed by law or regulation.

Advocacy to promote competition in this sector has had only limited effect, at least until recently.
The Council has made at least three formal proposals to the Minister for Health about the need to introduce
more competition in this sector. One recommended a general market-oriented liberalisation to deal with the
lack of price competition and entry; in response, the Minister appointed a special committee, whose
conclusions led to legidation that made some improvements. Another dealt with competition between
private and public sources of pharmaceuticals, the latter typically pharmacies in hospitals owned and
operated by county councils. The Council again recommended repeal or liberalisation of the rules, and the
authorities made some changes in response. And a recommendation to the Minister for Health and the
Minister for Agriculture, to repeal the profit-fixing rules for veterinary sera and vaccines and assign the
National Veterinary Serum Laboratory’s distribution functions to an independent company, was complied
with only in part (Competition Council, 1996).

The Authority has continued its advocacy effort in this sector, with a report in December 1998,
making recommendations about promoting competition. A committee was set up by the Minister of
Health. In November 1999 the committee endorsed initiatives such as using competitive tendering in
selecting drugs for reimbursement and liberalising entry regulations for pharmacies. Some of the proposals
are now being implemented. But the larger project is to complete the single European market in
pharmaceuticals, which will require overcoming or accommodating nationa differences in regulation of
price and sade and even in consumption patterns. The Authority’s suggested approach is to continue
paralel trade, consider liberalising prices on over-the-counter and out-of-patent products, and eliminate
detailed price controls.

Government procurement

The lack of competition and market discipline in government services is a major inefficiency in
the Danish economy. At the local level, contracting out is not prohibited, but it has not been required,
either, except for a 1989 law requiring the Copenhagen bus system to contract out a part of its service. Asa
result, there has been little contracting-out despite efforts to promote it. The national government has used
public tenders more, for construction and civil engineering. As of 1992, public tendering for national
government projects has been required wherever competition from externa suppliers is possible (OECD,
1993).

Postal services

Denmark has been moving to liberalise postal services for severa years. The Council in 1995
contributed to the Ministry for Transport’s rules guarding against distortions of competition through cross-
subsidisation (OECD CLP, 1996). After receiving a complaint, the Council submitted a report showing
that the competitive part of the Danish Mail Services was characterised by lack of transparency, and that
the structure of the activities of the Danish Mail Services implied a considerable risk of cross-subsidising
which could distort competition and expose private companies to unequal terms of business. The Council
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approached the Minister for Communications and recommended that the balance sheets relating to the
competitive activities of the Danish Mail Services be made accessible to the public, and that the
competitive activities ought to be separated from the (regulated) exclusive-right activities by establishing a
separate company. Eight months later the government passed a new law, and the competitive activities of
the Danish Mail Services were transferred to an independent public company based on normal business
conditions (Competition Council, 1996). The Authority has some competition-enforcing responsibilities
under the postal services legislation (Competition Authority, 1997).

The statutory monopoly is for letters up to 250 gr. About 90% of the postal service's operationis
in the protected monopoly sector. Competition is developing in the remaining value added services.

Transport

The surface transport sector presents significant reform issues. It is substantially less deregulated
than, for example, tel ecommunications.

There have been very few authorisations for long distance buses, in order to protect the railroads.
A critical issue is bus access to the Great Belt crossing to the isand, Zealand, where Copenhagen is
located. The Minister for Transport is drafting a bill that would permit five routes over the crossing, with
three daily buses per route. This authorisation would last until 2003. This small step would nonetheless
congtitute a significant reform. The new bridge to Sweden may also encourage development of long-
distance bus services. Loca bus service may be subject to public tendering at the municipal level. There
have been some outsourcing successes, but some major cities have not used the option.

Therail system has been restructured some, but the changes are recent and so far there has been
little entry or competition. In 1996, the Danish State Railways (DSB) was separated into an infrastructure
section and an operations section. The infrastructure section became an independent government
undertaking, the Danish National Railway Agency, as of 1 January 1997. It owns the main and shunting
tracks, some depot facilities, and the information and telecommunications systems. It manages access to
track, setting prices and terms. The operating section, DSB, retains stations, engine sheds, and other assets.
The Authority monitors prices and other terms concerning stations and DSB’s obligation to lease rolling
stock. Prices and terms for access to operate “public utility services’ are administered by the Minister of
Transport (Competition Authority, 1999a). As of 1 Jan 2000, and until 2003, 15% of the public-service
passenger traffic isin theory to be subject to tender. Subsidies to the DSB freight division are being phased
out, to be replaced by a general subsidy to all freight users. Open access for all shippersis now scheduled
for 1 Jan 2000. The Authority has power to set rates for track access, under a new law effective at the
beginning of 1999. DSB no longer has an exclusive right to operate freight trains. Shipping and hauling
firms thus have an opportunity to compete. In theory, the tracks are open to al, now, with some charge for
access. But the system, still largely in public hands, is still not thinking like a business, and there has been
no competition yet.

Advocacy in this sector has had little effect. The Council recommended that a public transport
authority grant a license to a private bus company to run an inter-city bus line. The authority rejected the
recommendation, relying on representation by the Danish State Railways which already served the route
concerned (Competition Council, 1996). The Council recommended that the Minister for Transport repeal
rules preventing competition for taxi services, by regulating prices, limiting the number of taxi licences
according to an estimate of likely demand, setting non-objective and inconsistent criteriafor granting these
licences, and requiring access to a reservation office. The Council argued that entry should be based
instead on relevant, reasonable, and objective terms, so anyone meeting them could enter (OECD CLP,
1997b). The Minister sent the recommendation to a special committee appointed to consider amendments,
and there it died (Competition Council, 1996). Recently, the Authority has studied possible cost
improvements in the transport sector and published the results in the Competition Report 1999.
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Telecommunications

Denmark liberalised telecommunications relatively quickly. To allocate regulatory
responsibilities between the Authority and the National Telecom Agency, an inter-agency agreement was
reached. The telecommunications legislation requires that the sectoral regulator, NTA, obtain a binding
opinion from the Council when the NTA approves maximum prices for universal service obligations or
supervises interconnection agreements and service-provider agreements (Competition Authority, 1999a).
To avoid overlapping measures or conditions, or “dropped balls’, the two agencies are committed to
continual exchange of information under formalised procedures. The agencies have agreed on principles
and guidelines for practical co-ordination.

The Council relies on the sector agency’s expertise when it decides issues in this sector. When
Tele Denmark tried to set subscription charges at the same level across geographical regions in 1998, in
order to rebalance, the Council said that the move would be an abuse of dominance to disadvantage
competitors. The Council agreed with the general decision about the structure of the interconnection
charge. The competition bodies have nothing to do with interconnection prices, though, as those are set by
Tele Denmark and approved by the sectoral regulator under rules that derive from the EU directive. But the
Council has made decisions about the terms of contracts, limiting the maximum duration of retail service
commitments to six months and of interconnection agreements to one year. Concerning access to the cable
system, for example, for internet service, arule of equal treatment would apply if Tele Denmark were also
using its cable system for internet service. The Council would then have the power to order Tele Denmark
to afford access to the cable system, if there was an abuse of dominance. The issue has not come up,
though; no such request has been made. The Council has asked for accounting separation of the cable
network, but the sectoral regulator, NTA, has the final authority to order it.

Electric power, heat, gas

The Competition Act applies to electric power. The Authority has received 150 notifications
about agreements in electric power and cleared about 30 of them. A no-resale prohibition in Copenhagen
was found illegal; exclusive supply requirements were found to violate both the Competition Act and the
electric power law (OECD CLP, 1997a). The Council tried to require third-party access to the transmission
grid in Jutland-Funen in a 1996 decision, finding that it would end generator monopoly and benefit Danish
industry. But the Appeals Tribunal rejected the order, on the legal grounds that the Council did not have
the authority under the then-current competition act to issue a third-party access order “on usua terms for
similar sales,” because there had never been any such similar sales, as the grid had never been opened to
anyone else, either. The episode is an illustration of “success through failure.” The controversy led to the
amendment of the Electricity Supply Act, permitting heavy users to get grid access and choose suppliers
(OECD CLP, 1996).

Conflicts of jurisdiction between competition authorities and the sectoral regulator have not
presented substantial problems in this sector. As an administrative matter, determining jurisdiction is
simplified somewhat because the Authority is the secretariat both for the Competition Act and for aspects
of electric power regulation. By contrast, in telecoms, where authority over the two applicable acts is
separated, that decision has sometimes been more confusing. That the jurisdiction is clearer does not mean
there are no disagreements about electric power, though, for the competition authorities have been
dissatisfied with the limited scope of reforms that the energy ministry has proposed.
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Financial sector

The card payment system has become a monopoly, because of how it is regulated. By law, only
the cardholder can be charged afee; the result isthat it is uneconomical to establish more than one system.
The difference between this approach and systems used elsewhere in Europe, and the limited ability of any
others to achieve economies of scale, have given the Danish system a big domestic advantage. Banks have
entered agreements to administer the system, and access by other cardsto the retail-level system islimited,
also by agreement.

The government is now moving away from this monopoly situation, but it believes that some
regulation will still be needed, at least to ensure access until the monopoly is fully overcome. To promote
competition, restriction on terminal access has to be removed and other clearance systems must be
admitted, leading to a greater possibility of charging shops for using a payments system. The new payment
card act contemplates more extensive application of specific control rules than would normally be the case
under the general competition law, in order to make possible more rapid intervention in this transition
situation. These rules are to be administered by the Authority. According to some on the Council, putting
this responsibility in the Ministry and bypassing the Council reflects an effort to control the outcome and
assure that the rules will include direct price regulation, which the Council might balk at.

The Council recommended that the Minister for Justice allow credit rating institutions to have the
same on-line access to registers of mortgages, titles, and debts that other financial institutions have
(Competition Authority, 1999a). It is hot clear whether this resulted in any action (OECD CLP, 1996).

Professional services

Agreements to control fees have been challenged, with some success. But controls on entry and
practice remain, and little progress has been made in removing them.

Under the previous competition act, the Authority and the Council successfully challenged the
lawyers' recommended fee schedule. The Danish Law Society was ordered to cancel its recommended fee
schedule and its ban on advertising. The Society tried to negotiate a partial order, while the matter was on
appea to the Competition Appeals Tribuna, but the Council rgjected the suggestions, and the Tribunal
then upheld the order in 1996 (OECD CLP, 1996). But lawyers still do not advertise their fees yet, and
there are some reports that fees have increased. Other efforts to improve competition in legal services have
faltered. The Council recommended that the Minister for Justice liberalise the rules that prevent lawyers
from practising together with non-legal professionals, so they could multi-disciplinary partnerships. The
Council aso recommended ending compulsory membership in the Danish Law Society. The Minister for
Justice rejected these recommendations (Competition Council, 1996).

Real estate agents have broken the legal monopoly over conveyancing. The Council successfully
recommended that the Minister for Industry and the Minister for Justice end the statutory prohibition
against estate-agents’ access to ddiver deeds, and that estate agents and others be allowed to advertise
these services. But debt collection agencies still cannot appear in court without going through the lawyers
monopoly, although several years ago the Council recommended repeal of the lawyers exclusive right to
judicial debt-collection (Competition Council, 1996). The proposal, that bill collectors be able to appear in
court through employees who are trained in law but not admitted to the bar, is now in a committee
proposal, as part of a set of recommendations to speed up the legal process.
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Entry into health care professions is tightly controlled, in ways that may inhibit competition as
much as ensure competence. Agreements between the National Health Service and the heath sector
professions limit the absolute number of practitioners allowed. Access to the nationa health insurance
system depends on compulsory membership in the relevant professional group. And medical
paraprofessionals are denied reimbursement under private hedth insurance. The Authority has
recommended that these restraints be lifted; the National Health Service has rejected the recommendation.
But there has been some progress in permitting advertising in some of these professions. By law,
chiropractors, dentists and dental technicians could advertise only their name, profession, address, office
hours, and, if applicable, their access to national health insurance. The Council recommended repeal or at
least modification of the rules. The Minister of Health appointed a committee to consider liberalisation,
which reported measures that go some way toward complying with these recommendations (Competition
Council, 1996).

Efforts to lift restrictions on innovative forms of practice have aso generally failed. The
recommendation to let lawyers and accountants form multi-disciplinary partnerships was rejected by the
Minister for Industry, on behalf of the accountants, as well as by the Minister for Justice on behalf of the
lawyers. A recommendation to the Minister for Housing and Building to let surveyors establish branch
offices and multi-disciplinary partnerships with other professions was aso rejected (Competition Council,
1996).

5. COMPETITION ADVOCACY FOR REGULATORY REFORM
The Council has been an active, though not always successful, advocate.

The Council has been authorised to make recommendations about policy to other public
authorities since the 1990 Competition Act.® The 1998 Act extends this authority and makes it more
specific. The Competition Council “may approach the competent authority” whose actions have led to an
anti-competitive practice that enjoys regulatory-authorisation exemption from the Competition Act
prohibition. The Council may “point to potentialy detrimental effects on competition and make
recommendations for promotion of competition.” The competent authority is obliged to respond to that
approach within 3 months, and the exchange may be made public (Section 2(5)). In 1996, about 15 person-
years were devoted to advocacy effort (Competition Authority, 1999a). The organisation of Denmark’s
government, and the devolution of powersto regional and municipal governments, mean that advocacy isa
never-ending task. Because decision-makers must be persuaded in every case about the usefulness of
market methods, change tends to be incremental.

Under the authority of the 1990 Act, the Council made some 40 recommendations to other public
authorities about competition issues. This work was compiled in a summary report in 1998.° The
recommendations covered restrictions on market access, prices, business conditions, advertising, trade
restrictions, and other distortions of competition. Sectors commonly addressed included
telecommunications, transport, heath care, pharmaceuticals, professional services, and environmental
policy (Competition Authority, 1999a). The Council has estimated that about 60-70% of its
recommendations under this process resulted in some action or amendment consistent with them, and
about 30% of its recommendations have been neglected or rejected (Competition Council, 1996).

Many Council recommendations addressed anti-competitive consequences of regulations setting
qualifications or certification requirements that control entry into professions or trades (Competition
Authority, 1999a). Few of these have been notably successful, though. The Council has made several
recommendations about reform in health care, and published a report in 1997 on competitive conditions
there. Competition law action had succeeded in removing most anti-competitive constraints imposed by
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professional associations' codes of conduct. But regulation of market access and performance achieve the
same non-competitive outcome as the agreements. Recommendations for further reform have produced no
appreciable results (Competition Authority, 1999a; OECD CLP, 1997a).

Advocacy combined with some enforcement threat, but from the EU, to open up harbour
facilities for ferry service. Access to ferry terminals has been controlled by the Ministry of Transport. The
state railroad, DSB owned and operated the ports of Elsinore, serving Sweden, and Redby, serving
Germany, and the ministry limited access to those ports to ferries run by the state railroads of Sweden and
Germany. The Elsinore-Helsinborg connection was monopolised by a joint Danish-Swedish public
company. The Council approached the Minister for Transport in 1993 to recommend opening harbour
facilities for competitors. The Minister took no action, but the European Commission began a proceeding
under Art. 90 of the Treaty of Rome. The remedy granted was weak, though; the Swedish complainant was
given access to build its own facility at Elsinore, rather than to use the existing one. After more than two
more years of litigation, access was finally granted to the existing terminal, and prices fell substantially
(Competition Authority, 1999a).

Council studies and statements have addressed the important infrastructure deregulation issues in
telecommunications and electric power. The Council recommended to the Ministry for Research some
guidelines for fair competition in telecommunications, when liberalisation of that sector was under debate.
Three conditions were particularly important: operators or dealers should not tie other products or services
to supply of the basic network service (speech, data, or video); prices and terms for the basic network
service should be the same, whether or not bundled with other products or services;, and subscription
commitments for network service should not exceed three months. An earlier comment had called attention
to risks of cross-subsidisation in common operation of then-monopoly services and newly-competitive
mobile GSM services. Because accounting separation alone was considered unlikely to ensure sufficient
transparency, the Council recommended structural separation of the GSM business (OECD CLP, 1996).
More recently, in 1998 the Council issued studies about competition issues in eectric power and public
utilities.

Other recent Council advice has addressed waste disposal, hearing aids, and printing competition
from the postal service. The Council has recommended that the Minister for Environment and Energy
create fair competitive conditions between public and private enterprises in the markets for waste
collection, transport, and recycling, including separating these business activities from local government
executive powers and setting fees to reflect actual costs rather than subsidise local enterprises (Competition
Authority, 1999a; OECD CLP, 1996). In 1998, the Council published an analysis of the hearing aid
business and made a recommendation about it to the Minister for Social Affairs (Competition Authority,
1999a). Hearing aids are provided free (or with a subsidy, at private clinics); the Council recommended
that the subsidy go directly to the users, who could then choose themselves. The Minister evidently
rejected that advice, resting on the desirability of a system in which the service appears to come for free
(OECD CLP, 1997a). And the Council recommended to the Ministry of Communication and Tourism that
the postal service's lettershop operation be separated from its other operations and that the lettershop’s
accounts should be made public, so that they could be compared with those of its private competitors.
There was concern both that this operation was receiving an unfair subsidy and that its connection with the
postal service gave it access to information about its competitors (OECD CLP, 1997b).
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6. CONCLUSIONSAND POLICY OPTIONS

The adoption of an updated competition law signals a stronger approach. The 1998 law,
accompanied by new leadership at the Authority stressing the importance of efficiency in the context of
“workable competition”, together send a message of commitment, and more importantly, of change.
Already, the new powers are being applied in unprecedented ways, to seek out and sanction unregistered,
anti-competitive agreements. The general success of ending professional association’s overt agreements
about price had aready showed what can be done through persuasion and enforcement even when alaw is
relatively difficult to apply. On regulatory issues, the Council has a strong record of serious attention and
involvement.

But the 1998 law is still lacking important elements, notably credible sanctions and merger
control. The decision-making structure, dispersed among three administrative institutions in addition to the
courts, may lead to lack of direction. The lack of merger control authority means the Council may have to
rely more on the generally undesirable fall-back of direct regulation to control abuses of dominance. The
substance of the law is moving toward efficiency, but Denmark’s characteristic concern about fair
treatment, both in the representative nature of decision structures as well as the content and application of
rules, inhibits clear commitment to a goa that might sometimes call for results that appear inconsistent
with that concern. Thus, changes appear to be slow, cautious, and incremental .

It is not clear how important competition principles are in the nationa regulatory system.
Comparing current conditions with the sectoral and other problems identified in the 1993 OECD Report, it
is difficult to see progress. The law has changed, but most of the problems remain. Prices remain unusually
high in Denmark in non-traded sectors. Consolidation in the dairy industry, a concern in 1993, has now
become a virtual monopoly. Competition problems persist in construction and building materials sectors,
although the new, stronger legal tools are being brought to bear on them. Retail concentration remains high
where large-store chains play major roles, and incumbent large-store operations are even protected now by
land use controls from competitive entry, while some co-operative chains enjoy a new block exemption
from the Competition Act. There is no effective competition for pharmaceuticals, health care
professionals competition is still tightly regulated, liberalisation of other professional services has stalled
despite removing some anti-competitive agreements, and liberalisation of surface transport is still
embryonic. Only telecommunications and, to a lesser extent, electric power have shown clear progress
toward greater competition. In both of those sectors, Denmark has been spurred by EU directives.

Public procurement, identified six years ago as a significant competition issue, still shows little
progress. As of 1998, the OECD’s EDRC report finds continued grounds for concern. In-house deliveries
provided by and to central and local government are, in principle, exempted from the Competition Act, so
the rules guiding public tenders and outsourcing are critical in determining the overall competitive
framework. For services provided by the central government, strict guidelines issued by the Ministry of
Finance require public tenders at regular intervals to ensure that costs are minimised. But the constitutional
independence of local authorities gives them the choice between relying exclusively on in-house
production or tendering, and only in the latter case do public procurement rules apply. So far, local
authorities are reportedly making little use of the competitive aternative.

The balance of costs and benefits from further reform is difficult to draw precisdy and
comprehensively. Some sectoral experiences are instructive, though. Danish experience already points to
substantial gains from tenders leading to outsourcing. A survey covering 20 municipalities and counties
showed an average cost reduction of 14%. In public transport, the municipality of Copenhagen realised
cost reductions of 24% from using public tenders since 1990, and its costs are 55 and 30% below those of
two other metropolitan areas (Arhus and Odense) that are providing the services in-house (OECD, 1998).
Copenhagen’ s total savings amounted to DKr 400-500 million; by comparison, Arhus lost about DKr 100
million.
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5.1. Policy options for consideration

Ensure that effective sanctions are available, and applied, against anti-competitive
horizontal agreements. Efforts are now underway, and the courts' reactions are still untested, so it is too
early to say whether the law needs changing in this respect. But because thisis one of Denmark’s principal
competition policy problems, it is most important to address it firmly and effectively. The Competition
Authority istreating this as atop priority now.

Complete the task of bringing Danish domestic law into line with the EU maodel: provide for
fines for first-time abuses of dominance, merger control, and direct application of Articles 85 and 86, and
perhaps for powers of supervision over “public services’ analogous to Article 90. The option of assessing a
fine for abuse of dominance would not only provide a deterrent, but it would also obviate the need, or
temptation, to resort to intrusive price control orders as a first remedy. Debate is already underway about
adding merger control, which will be necessary to prevent establishing dominant positions which cannot be
regulated well after-the-fact. Direct application of Articles 85 and 86 would increase the competition
bodies powers, options, and credibility. And powers analogous to Article 90 would help deal more
coherently with the serious issue of anti-competitive action accomplished or sponsored by government
action, especialy at the local level. Permitting the regulators themselves to decide whether their action
creates an exemption from the Competition Act is an invitation to widespread disregard for competition

policy.

The Competition Council could be made more workable. One way would simply be reducing
its size. Another would be to reduce or eliminate the “representation” ties to other ingtitutions. The
Council’s broad basis might be good for consensus building about policy, but it is not clear that it has
made the Council more effective in law enforcement and application. Rather, the explicit designation of
interest group representatives makes it appear that decisions are reached by balancing of interests and even
bargaining about case outcomes. Even if that is not the case—and members of the Council report that it is
not—the appearance and the possibility may undermine the Council’s reputation for impartiality and
expertise. The addition of representatives of local government to the Council does not inspire confidence
that the law will be applied more aggressively to protect and promote competition in local government
procurement and to resist expansive exemptions from local government action. For the Energy Regulatory
Board, it was recently decided there would be no representative members, making all of its members
officialy “independent”; it will be instructive to see how the change of status affects that board’ s decision-
making.

More fundamental streamlining of the competition policy institutions might also be
considered. One simplifying option would be to eiminate the additional step of the Competition Appeas
Tribunal. To have a matter considered by three separate bodies, even before it might be taken to a court, is
cumbersome and uncertain. Eliminating at least one of these steps could encourage the remaining bodies to
do a better job in the first place. The Tribunal may represent a particular level of expertise, but it is unclear
why more expertise is needed after a matter has aready been through two other presumably expert bodies.
A function similar to the Tribunal’s, of specialised law-based review in these cases, could be accomplished
by sending appeals in competition cases to a specialist court, such as the Commercial and Maritime Court.
That would obviate the need for a further judicial step, too. Another measure to improve the coherence of
competition policy could be to move the Council’ s secretariat out of the Ministry of Business and Industry
to someplace more neutral and responsive only to the Council. Or, the functions of the Authority and the
Council might be combined in a single administrative body. That body would prepare cases for
presentation to a court, which is the only entity empowered to apply sanctions in Denmark.
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Accelerate the introduction of competition into network industries, particularly transport
and electric power. Reform is well underway in telecommunications, but the steps taken so far in electric
power and transport are not as ambitious. Substantial gains remain to be achieved in those sectors.

5.2. Managing regulatory reform

A tradition of consensus building makes reform time-consuming, but the widespread pattern of
non-competitive agreements suggests that it also makes reform necessary. A parliamentarian observed that
there is an art to making changes in a society, like Denmark, that is so highly organised to resist change:
some shock may be necessary. A change that is discussed too thoroughly is a change that does not happen.
Recent experiences with remaining weaknesses in competition policy institutions may provide that
necessary shock. Consolidation of major processing industries into monopolies may catalyse change. The
likely, visible victims are other businesses, who might now see advantages they had not seen before in
having real merger control and effective sanctions for abuse of dominance. Discussion is underway about
the international competitiveness of Danish industry. The single market continues to develop, and the EU
isnow calling on member state agencies to shoulder more responsibility for applying competition policies.
Danes may understand better now that stronger domestic competition policy may be necessary for Danish
industry’ s own future success in international trade.
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NOTES

1. Statute No. 384, 10 June 1997; unless otherwise noted, all citations to the “Competition Act” or “Act” are
to this statute.

2. Competitive Tendering Act 1966, no. 216, 8 June 1996, amended by Act no. 818, 19 December 1989.

3. Regulation No. 461, 23 Jun 1998.

4, Dagblad Bgrsen, online edition www.borsen.dk, 11 Feb 99.

5. Marketing Practices Act, Sections 2(2), 5.

6. www.ks.dk.

7. Competition Act, §3

8. Regulation No. 1030, 12 Dec 1997.

9. Competition Act of 1990, §15.

10. Konkurrenceradets henvendelser og udtalelser til ofentlige mindigheder (1998).
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