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Executive Summary
1.
This report addresses the activities undertaken by the Romanian RCC (hereinafter referred to as
“RCC”) and the competition law and policy developments in Romania from January 1, 2012 to December
31, 2012. Where appropriate, later developments have been included and reported on.
2.
2012 was the year of challenges for Romania which has succeeded in recording a slight economic
recovery. The market functioning conditions have been modified leading thus inevitably to changes in the
behaviour of undertakings. In this context, the efforts of the RCC have been focused on monitoring the key
economic sectors and on protecting the competitive environment so as to increase the productivity and the
efficiency of the Romanian economy. Thus, the Romanian competition authority has intensified its activity
and has used all the legal tools at hand for better satisfying consumers ‘interests which must benefit from
qualitative products and services at competitive prices.
3.
A proof in this respect is the increase in the number of investigations finalized in 2012, namely
24, by 8% more than in 2011 and by 17 % more compared to 2010. The concluded investigations have
envisaged important economic sectors, such as the telecommunications, the road infrastructure or the
energy. In this context it is worth mentioning that for the first time RCC has finalised a bid rigging case
initiated at the intimation of the Directorate for Investigating Organized Crime and Terrorism, and this
procedure has been concluded in a short term. Out of the total investigations on the alleged infringement of
the competition rules, 4 have been completed by imposing fines: 3 have envisaged horizontal
anticompetitive agreements and one, the implementation of an economic concentration prior to a decision
of the RCC
4.
The average duration of the cases on infringement of competition rules concluded in 2012 has
been of two and half years, smaller by 16% compared to 2011 and by 42% compared to 2010.
5.
The number of investigations initiated in 2012 has diminished by 19% compared to 2011 and by
15% compared to 2010 proving that the RCC focused its efforts on completing on-going cases. Most
investigations envisage the road construction sector (28%) followed by the transport of persons (11%).
6.
For RCC, the inter-institutional cooperation has been essential for achieving its objectives. An
example is the collaboration with the National Authority for the Administration and Regulation in
Communications within the frequencies tender in the telecommunications sector.
7.
In the international field it is worth mentioning the role played by the RCC in the process of
granting specialised assistance on competition, State aid and for strengthening the administrative capacity
of the National Authority for the Protection of Competition of the Republic of Moldova. In this respect, as
project manager, as well as supplier of technical assistance together with the competition authorities of
Austria and Latvia, the RCC has ensured the fulfilment of all the objectives proposed during the 18 months
of the implementation. The success of the project has been recognized by the officials of the Republic of
Moldova, as well as by the EU Ambassador in Chişinău.
8.
In 2012, the implementation of the project “A more efficient enforcement of the competition
policy in correlation with the sector specific policies” started where the RCC benefits from the specific
consultancy provided by the World Bank. At the present time, RCC cooperates with the experts of the
international institution within the four components of the project: reviewing and adapting the legal
framework on the market competition, consolidating the competition advocacy activity in relation with the
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governmental and public bodies, implementing a new business architecture at the level of the RCC and
increasing the human resources capacity.
9.
In the first part of 2013 RCC will finalise the investigation on the possible agreements between
traders and suppliers on setting the resale prices in the food retail field, the investigation in the banking
field, as well as the one in the electronic waste management. Also for the first semester of 2013, we intend
to conclude the sector inquiries on electricity and on the bank cards (the fees charged by the banks to the
retailers which
10.
have installed POS’es), and for the second part of the year the investigations on the energy
traders and on the tenders for the rehabilitation and modernisation of roads.
11.
From the legislative perspective, a priority for 2013 is to promote the legal framework on the
unlawful competition.
1.

Enforcement of competition laws and policies

1.1

New investigations

12.
In 2012, RCC initiated 22 investigations, out of which 18 investigations concern possible
infringements of Competition Law, one is for the analysis of an economic concentration and 3 concern
certain economic sectors (sector inquiries).
New investigations (no.), 2010-2012

13.
In 2012, the number of new investigations decreased by 19% compared to 2011 and by 15%
compared to 2010. This development is due to the fact that RCC oriented its efforts towards finalising ongoing cases.
14.
Out of the 18 investigations concerning possible competition law infringements initiated in 2012,
around 72 % have been opened ex-officio following the analysis of the competition authority.
15.
Most investigations envisage the road construction sector (28%) followed by the transport of
persons (11%).
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16.
The structure of these investigations, depending on the incident competition legislation and on
the investigated practice is presented below.
The structure of the investigations on the possible infringement of the competition law initiated in 2012,
depending on the incident legislation (%)

The structure of the investigations on the possible infringement of the competition law initiated in 2012,
depending on the investigated practice (%)

17.
The 3 sector inquiries initiated in 2012 are envisaging: the film distribution to Romanian
cinemas; the natural gases in Romania and the sanitation services at the national level.
1.2

Concluded investigations

18.
24 investigations were concluded, out of which 22 have envisaged possible infringements of the
competition legislation, one has been for the analysis of an economic concentration and one represented a
sector inquiry.
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Concluded investigations (no.), 2010-2012

19.
A record number of investigations on the possible infringement of the competition law were
completed in 2012. If compared to 2010, their number increased by 17%, and by 8% compared to 2011.
20.
The situation of the investigations on the possible infringement of the competition law completed
in 2012, depending on the incident competition legislation and on the investigated practice is presented
below.
The structure of the investigations on the possible infringement of the competition rules completed in 2012,
depending on the incident competition legislation (no.)

21.
50% of the completed investigations concerning possible infringements of the competition rules
have targeted both the national and the Community legislation.
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The structure of the investigations on the possible infringement of the competition rules completed in 2012,
depending on the investigated practice (%)

22.
Out of the total investigations on the possible infringement of the competition rules, 4 have been
completed by imposing fines: 3 have envisaged horizontal anticompetitive agreements, and one the
implementation of an economic concentration prior to a decision of the Competition Council.
23.
Other 5 investigations have been finalised by accepting commitments, and the rest of 13 were
closed because the evidences identified were insufficient for proving an infringement of the law, so as to
justify the imposition of fines or of certain measures.
24.
The telecommunications have been the economic sector subject of the most investigations on the
possible infringement of the competition legislation (14% of the investigations).
25.
The average duration of the cases on infringement of competition rules concluded in 2012 has
been of 2 and half years, smaller by 16% compared to 2011 and by 42% compared to 2010.
26.
In 2012, the average period for finalising the cases on the possible infringement of the
competition rules has reduced by 16% compared to 2011, and by 42% compared to 2010, which shows that
the Romanian competition authority has focused significantly its efforts in this sense.
27.
Based on the nature of the anticompetitive practice, the average duration of the investigations
completed in 2012 has varied as follows: 3.2 years –vertical agreements, 3 years – abuse of dominant
position, 2.2 years – horizontal agreements, and 1.9 years – notification failure/implementation of an
economic concentration prior to its notification.
28.
As regards the investigation on horizontal and vertical agreements, its duration has been of 2.6
years, and the one envisaging actions of the public administration has been finalised in 1.4 years. The
sector inquiry has been completed in 3.8 years.
1.3

Investigations in progress at the end of 2012

29.
69 investigations on the possible infringement of competition law, out of which 20 older than 3
years, and 9 sector inquiries were in progress at the end of 2012.
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1.4

Dawn raids

30.
121 headquarters/working points owned by 116 undertakings were inspected within 15
investigations carried out during 2012.
1.5

Fines

31.
The value of the fines applied by the Competition Council in 2012 has been of RON 30,216,850
(EUR 6,781,160). 9 undertakings and one professional body have been sanctioned for anticompetitive
practices; 4 undertakings for failing to supply information and one undertaking for implementing and an
economic concentration prior to its notification and authorisation by the Competition Council.
32.
Depending of the type of the law infringement, 96.2 % of the total sanctions were applied for
horizontal agreements, 3.5% for implementing an economic concentration prior to its notification and
authorisation by the Competition Council, and 0.3% for failing to supply information/supplying incomplete
information.
33.
Compared to 2010 and 2011, the value of the sanctions has diminished significantly. The main
raison is that during 2010-2011, the Competition Council has finalised with fines cases involving firms
with very large turnovers, as was the fuel cartel, the abuses of dominant position of the Romanian National
Poste Company, Orange and Vodafone.
34.
The amount of authorisation taxes was of RON 2,525,737.45. The fines and the authorising taxes
brought to the State budget a plus of RON 32,742,587 (EUR7,357,884.7 euro).
2.6

Economic concentrations

35.
During 2012, 42 economic concentrations were approved, the amount of authorisation taxes
being of RON 2,525,737.45. All the economic concentrations were authorised without conducting an
investigation. The average duration of the economic concentration cases concluded in 2012 has been of
around 2.6 months, being at the same level of 2010 and registering a slight decrease compared to 2011.
36.
It deserves to be mentioned also that in 2012, 33% of the economic concentration cases have
been analysed by the simplified procedure.
2.7

Decisions

37.
The number of the decisions issued by the Competition Council in 2012 was of 88. The majority
were for authorising economic concentrations (48%) and for rejecting certain complaints on
anticompetitive practices (20%).
38.
In 2012, the number of the decisions on economic concentrations has increased by 17%
compared to 2011, but it was under the level of 2010. A significant increase has been registered by the
decisions for rejecting the complaints (by 3.6 more compared to 2011 and by 5 times compared to 2010)
and those for accepting commitments (by 8 times compared to 2011). At the same time, the number of the
sanctioning decisions has decreased by almost 6 times compared to 2011, but it was by almost one third
larger compared to the one recorded in 2010.
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2.

Description of significant cases

2.1.

Forbidden agreements between competitors - The market of the services provided by bailiffs

39.
The National Union of Bailiffs of Romania (hereinafter UNEJ) was sanctioned with a fine of
RON 593,089 (about EUR 131,798) for the infringement of the Competition Law by creating a cartel.
40.
During the investigation opened in 2011, it was found that UNEJ issued certain decisions that had
as their object the following:
•

the identification and establishment of a list of execution expenses, which involved an exchange
of sensitive information between UNEJ members concerning cost elements and their value;

•

the setting of a fee for entering into the profession at an excessive level (the equivalent in RON of
EUR 5,000) which was applied in a discriminatory manner. The relatives and affinity-degree of
1st rank of bailiffs currently in office were exempted from the tax payment. Moreover, a
discriminatory regime has been set up for the continuous professional training programme, with
consequences for staying in the marketplace.

41.
The first decision has been applied starting with February 2007, therefore being in effect at the
time the Competition Council’s investigation was finalized (October 2012), while the second decision
during the period October 2010 - May 2011.
42.
The practices that had as object to restrict the access of new bailiffs to the market and to
influence the market behavior in terms of prices of the current UNEJ members have affected both domestic
market as well as the trade between Member States.
43.
By Decision no.58/2012, the Competition Council stated that the Competition Law was infringed
and imposed a total fine of about RON 593,000 (around EUR 132,000). The value of these penalties
accounted for 6% and 5.4% respectively of UNEJ’s previous year revenues, combined with total revenues
corresponding to the professional body’s 15 regional branches recorded in the same year. UNEJ was also
given a period of three months to eliminate the anticompetitive provisions from its statute, to publish the
repealing decision in the Official Gazette of Romania and to inform the Competition Council about this
fact.
2.2.

Competition harm generated by public administration actions: The bottled LPG market

44.
This investigation started in 2011 by the consolidation of three opened investigations that
followed certain complaints submitted by several undertakings. They had reported possible anticompetitive
practices of the Ministry of Economy, Commerce and Business Environment (hereinafter MECMA) and of
the State Inspection for the Control of Boilers, Pressure Vessels and Hoisting (hereinafter ISCIR) through
technical regulations issued in the gas cylinders area.
45.
Following the investigation, it was found that the two authorities have infringed the Competition
Law by introducing within a technical prescription some requirements that imposed restrictions to
operators on the Romanian market for distribution and sale of ‘stove’ type LPG, bottled in containers of up
to 26 liters. Basically, the operators authorized to fill and sell this type of product were required to have
written permission from the operators that owned customized containers in order to have the right to fill
and sell the cylinders. The existence of such an arrangement would have involved the returning of the
containers to the owner operator. Failing to comply with this condition would have led to the withdrawal of
the operating license of the operators authorized for the activity of filling and selling cylinders.
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46.
The effects on the competitive environment depended on the economic operators’ size. Large
economic operators, who held large stocks of cylinders, have been able to maintain a steady flow.
Therefore, they were not forced to use cylinders owned by other operators and, as consequence, they did
not have to ask for permission. At the same time, on their own cylinders, large operators have not given
written permission to other operators to fill and sell them. On the other hand, the small operators acting
locally and holding low stock levels of containers were forced to temporarily stop the work, as they have
not received written permission from the major economic operators to fill and sell their cylinders.
47.
By Decision 62/2012, the Competition Council stated the infringement of Competition Law by
MECMA and ISCIR as the legislative amendment imposed restrictions to economic operators for both
filling and distributing the ‘stove’ type bottled LPG, restricting the competition on the Romanian market. It
was also decided the elimination of the anticompetitive provisions from the technical prescription and the
submission of the amended document for approval by the Competition Council.
2.3.

Infringement of merger control rules: The market of construction works of roads and
motorways

48.
In March 2012, the Competition Council started an ex officio investigation regarding the possible
infringement of Competition Law by DO-FI South-East Holding GmbH, through implementing a merger
without notifying it and prior to a decision issued by the Competition Council.
49.
In 2010, DO-FI acquired more that 99% of the entire share capital of SC CCCF Drumuri și
Poduri Timișoara, thus gaining control over it. The operation is a merger within the meaning of the
Competition Law and therefore DO-FI had the obligation to notify it to the Competition Council before its
implementation.
50.
The notification of the merger was sent on 24.05.2012, and, after analysing the operation, the
Competition Council issued the non-objection Decision no.47/2012 where it was stated that even if the
merger falls under the scope of the Competition Law, there are no serious doubts concerning compatibility
with a normal competitive environment. The analysis of the information and the documents submitted has
shown that DO-FI took a series of decisions corresponding to a merger implementation before the
notification and before the issue of the non-objection decision of the Competition Council. This
constitutes an infringement of Competition Law.
51.
Therefore, by Decision no. 86/20.12.2012, DO-FI was sanctioned with a fine of almost RON 1.1
million (about EUR 240,000), representing 0.46% of the company’s total turnover corresponding to the
year prior to the sanction. When setting the fine, the offense recognition by the company was taken into
account, which led to a 30% decrease in the penalty base level (the settlement procedure).
2.4.

Fighting and preventing bid rigging

2.4.1.

Bid rigging in the case of the award of certain contracts of TRANSGAZ SA and ROMGAZ SA

52.
The investigation of the possible bid rigging of the tenders organized by SNTGN TRANSGAZ
SA Mediaş and SNGN ROMGAZ SA Mediaş throughout 2009-2011, for the award of contracts for gas
fittings, modernization and maintenance of related facilities works was finalized in 2012. The case was
opened in late 2011, upon the intimation of the Directorate for Investigating Organized Crime and
Terrorism within the Prosecutor's Office attached to the High Court of Cassation and Justice.
53.
During the investigation, two tenders organized by TRANSGAZ were proved to have been
colluded by SC CONDMAG SA and SC INSPET SA, respectively by SC MOLDOCOR SA and SC
TMUCB SA.
10
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54.
As a result, SC CONDMAG S.A. and SC INSPET S.A. were fined with RON 4,548,658 (EUR 1
million), respectively RON 7,296,204 (EUR 1.6 million) for having been part of an agreement on the
participation with rigged bids in the public procurement procedure of "Butimanu-Brazi connection gas for
the alimentation of Brazi gas cogeneration plant tree" organized in 2009. In this case, the bid rigging
consisted in the exchange of confidential sensitive information, which allowed S.C. INSPET S.A. to win
the auction, following a prior agreement.
55.
S.C. MOLDOCOR S.A. was fined with RON 2,235,028 (EUR 500,000), whereas S.C.
T.M.U.C.B. S.A. was fined with RON 11,384,975 (EUR 2.5 million) for having been part of an agreement
on the participation with rigged bids in the public procurement procedure of "Gas transmission line
20'Giurgiu - Ruse" organized in 2011. In this case, bid rigging was done by correlating the bids of two
competing bidders: S.C. T.M.U.C.B. S.A. submitted confidential information comprised in its financial bid
to SC MOLDOCOR S.A.
56.
For each of the four companies, the fine represented 4% of overall annual turnover of the
previous year to the sanction.
2.4.2.

Bid rigging for road markings

57.
The investigation, which was opened in 2011, on a possible bid rigging of a tender organized by
the Romanian National Company of Motorways and National Roads for awarding the road marking works
on the national roads in Romania (Lot 2 - Craiova and Lot 6 - Iaşi) was finalized with a fine totalling RON
3,010,705 (approximately EUR 663,326).
58.
Five companies participated in the tender as part of the following associations: Plastidrum
Association (SC PLASTIDRUM S.R.L, S.C. Signature Semnalizare S.R.L.) and Swarco Association (S.C.
Swarco Romania S.R.L., Swarco Heoscont Strassenmarkierung GmbH - Austria, Eleftherios Kokkinakis
LTD - Greece).
59.
During the investigation, it was proved that the two associations have made an understanding
regarding a joint plan aimed at increasing the tendered prices and at allocating the market.
60.
The collusive element of the tender consisted of coordinating the way of action in the public
procurement procedure, as follows:
•

by presenting formal offers, the Swarco Association provided the minimum number of two
participants required for the open tendering procedure;

•

after winning the tender, the Plastridrum Association assigned to the Swarco Association the
public procurement contracts which, due to the collusive tendering, were awarded at higher
prices non-justified economically.

61.
By Decision no.82/2012, the Competition Council found a breach of the Competition Law and
sanctioned the involved companies with 5% of overall annual turnover for the previous year to the
sanction, as follows:
•

Plastidrum with RON 1,564,619.35 (about EUR 351,000);

•

Signature Semnalizare with RON 11,573.35 (about EUR 2,600);

•

Swarco România with RON 33,012.00 (about EUR 7,400)l
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•

Swarco Heoscont Strassenmarkierung (Austria) with RON 1,192,167.46 (about EUR 267,542);

•

Eleftherios Kokkinakis (Greece) with RON 209,333.45 (about EUR 47,000).

62.
When available, the
documents/competition/decisions
3.

decisions

will

be

found

at:

http://www.competition.ro/official

Judicial review of RCC decisions in 2012

63.
The percentage of irrevocable decisions, favourable to the Competition Council, as well as the
final ones have reached the level of 94%. The fines maintained irrevocably represented 52%, while those
maintained definitely represented 81% of the total fines imposed.
64.
Aspects held by courts in certain cases analysed during 2012 are succinctly presented below. The
findings of the courts relate to competition law offences, including procedural issues.
•

Sanitation services in the Municipality of Bucharest
By Decision no.58/13.11.20999, the Competition Council has found a violation of art. 9,
paragraph (1) of the Competition Law1 by the General Council of Bucharest Municipality, the
Mayor of Bucharest, the local councils of sectors 2, 3, 4 and 6, as well as by the mayors of these
sectors, by extending the validity period of the delegation contracts for the public sanitation
service, without organizing a tender. At the same time, the decision has found a violation of the
Competition Law by the Local Council of Sector 1 and the Mayor of Sector 1, by signing in 2008
a contract for the delegation of the management of sanitation service, for 25 years, without a clear
identification of the concrete investments which the private operator needs to undertake. As a
result, the entry on this market has been blocked for an unreasonably long period of time.
To remedy this situation, it was considered that the delegation of the sanitation service must be
made by organizing tenders and without favoring certain operators by the automatic extension of
the public contracts. At the same time, the period for which the contract is concluded shall be
determined so as not to limit the free competition beyond what is necessary to ensure the return
on investment and a reasonable profit.

1

Art.9 of the Competition Law stipulates that:
(1) It is forbidden to the authorities and public administration institutions, either central or local, or to the
entities to whom they have delegated powers, to undertake any action or to refrain from action in order to
limit, restrict or distort competition, such as: a) by limiting the freedom of trade or the autonomy of the
enterprises, exercised in compliance with legal regulations; b) by establishing discriminatory conditions
for enterprises.
(2) If the authorities or public administration institutions, either central or local, or the entities to whom
they have delegated powers do not comply, within the time prescribed, to the measures ordered by decision
of the Competition Council, which aim to restore the competitive environment, the Competition Council
may bring the case in contentious administrative before the Bucharest Court of Appeal, asking the court
for the annulment, in whole or in part, of the act which led to the prevention, restriction or the distortion of
the competition, order the authority or institution concerned to issue an administrative act or to perform a
certain administrative operation.
(3) The Competition Council may bring the case before the court under par. (2) within 6 months from the
expiry date set out in the decision, time in which the authority or the public administration institution,
either central or local, was required to comply with the measures aiming to restore a normal competitive
environment.
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By the same decision, the Competition Council has ordered to the public administration
authorities in Bucharest the aforementioned restoration measures of the competitive environment.
At the same time, it was stipulated that, if the local public administration bodies do not comply
with the decision, the Competition Council will bring the case to the Bucharest Court of Appeal.
Competition Council’s decision was challenged with action for annulment before the Bucharest
Court of Appeal (trial court) by the local councils of sectors 2 and 3 and the mayors of these
sectors, by S.C. RER Ecologic Service Bucureşti (Rebu) S.A.2 and by S.C. Supercom S.A.3
(Supercom).
The actions have been resolved in favour of the Competition Council by the trial court, and three
of the sentences have been maintained by the High Court of Cassation and Justice (the appeal
court). A fourth case is still pending before it.
Supercom’s action against the decision of the Competition Council was dismissed by the
Bucharest Court of Appeal on the grounds of devoid of interest, and the solution was also
maintained by the High Court of Cassation and Justice.
Rebu's action was dismissed by the trial court, which held that the company was not harmed in
any of its rights or legitimate interests by the Competition Council’s decision, as there is no right
to indefinitely extend a contract. Rebu has further challenged the judgment of the first instance,
and the appeal is currently before the High Court of Cassation and Justice.
Action formulated by the Competition Council
Since the local authorities of Bucharest have not followed the Competition Council’s Decision
no.58/2009, the Competition Council has filed a suit before the Bucharest Court of Appeal, in
which it asked the court to order the authorities to take measures for restoring the competitive
environment. The Competition Council has also asked for the introduction in the case, as
defendants, of the companies which took part in the sanitation services contracts for each sector.
Competition Council’s action was upheld by the Bucharest Court of Appeal, which has
accordingly ordered the termination of the framework contracts for delegation of management for
the public sanitation service and the organization of a tender for the delegation of these services,
so as to ensure the manifestation of the free competition.
The defendants have appealed against the judgment of the first instance, and the case is now
before the High Court of Cassation and Justice.
•

The protection of the communications between the undertaking under investigation and its lawyer
By Decision no.39/2012, the President of the Competition Council has rejected the protected
nature of a document sealed during an unannounced inspection carried out at SC Alpiq
Romindustries SRL (Alpiq). Alpiq has invoked the legal protection of the communications
between the company and his lawyer, according to the provisions of the Competition Law.
Alpiq has filed action for annulment before the Bucharest Court of Appeal against the decision of
the President of the Competition Council, and the action was dismissed as ungrounded by the
court.

2
3

which performs the public sanitation service in Sector 4 of Bucharest.
which performs the public sanitation service in Sector 2 of Bucharest.
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To pronounce this solution, the trial court has considered it necessary first to clarify the limits of
the defence right and then the character of the sealed document in question.
The court has noted that a distinction must be made between the concept of "professional
secrecy" provided by the law on the legal profession and the concept of "protected
communication" of the Competition Law. Consequently, the concept of "professional secrecy"
cannot be applied as such in the competition area, as in the investigation apply the provisions of
the Competition Law. The decision to classify a document as protected is adopted given these
provisions.
Analysing the sealed document, the court has found that it is not a correspondence between the
enterprise and its lawyer regarding the exercise of the right of defence of the company but it
stems from the need of the company to protect as effectively as possible its commercial interests
involved in the contractual relationship with a third party.
Sector inquiries - Sector inquiry on the automotive spare parts market

4.

65.
This sector inquiry started in 2009 and was aimed at identifying the market mechanisms, in order
to find and correct any competition bottlenecks.
66.
To achieve this objective, a market research was carried out in this sector, at national level:
vehicle manufacturers, parts dealers, automobile dealers and service units. In addition, insurance
companies were surveyed. Another activity was the identification and the analysis of the sector’s specific
legal framework. During the investigation a survey among consumers was also conducted.
67.

The sector inquiry reached the following conclusions:
•

The spare parts market is a low concentrated market, in which thousands of firms activate. In a
particular case, given the segmentation of the spare parts (original and non-original parts, as well
as their sub segmentation according to the car brand) and given that a replacement part is in itself
a distinct market, not being interchangeable with another, the market shares can differ
significantly (e.g. if parts have visible4 origin, for which legal protection is granted under the
patents law on models and drawings, monopoles can exist).

•

In order to open to competition the visible spare parts market it is necessary to amend the
national legislation with respect to the design protection by introducing a ‘repair clause’5. The
repair clause protects the technical and visual designs for the components of auto manufacturers
(on the primary market) and fully supports for their core business – production and selling of new
cars. Extending the protection on parts that replace the original ones, for repairing purposes,
results in unjustified monopoly of car manufacturers on the secondary spare parts market. As a
consequence, a car owner whose visible spare parts are protected is forced to accept exclusively
the use of spare parts provided by the car manufacturer.

•

The sale of counterfeit products utilized on automobiles should be considered felony and not
contravention. The provisions of the actual legislation should be correlated in order to reduce the

4

Integrated visible parts (car body panels: bumpers, doors, wing, hood), lighting units (beacon, stop), car
windows (glass side windshield, rear window, mirror).

5

The repair clause stipulates that protection is not provided for a drawing or for a model which is one piece
of a product used in the process of repairing a complex product in order to restore its original appearance.
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counterfeit spare parts market, whose share is perceived by the industry to be about 27% from the
total, far beyond the European value (10%).
•

The conditioned parts should be covered by regulation because the companies that sell
remanufactured parts do not have to go through the procedure of approval/certification in order to
market them, unlike those who sell new parts. Thus, this category of auto spare part dealers
enjoys an advantage in the marketing of the parts (because they are exempted from the steps of
approval/certification and tax payment). Furthermore, the possible negative effect of
unapproved/uncertified pieces on end users should be taken into account.

•

The approval/certification procedure should be simplified and made more accessible. The
importers of spare parts argue that the procedure is heavy, complex and ambiguous and request
its improvement and clarification.

•

The control of selling spare parts resulted from dismantling and counterfeit parts should be
intensified. The companies that have participated in the market research conducted by the
Competition Council consider that the marketing of spare parts resulting from dismantling, as
well as the counterfeit ones constitute source of tax evasion.

•

There are abuses regarding warranties. There are some auto dealers that impose to the buyer, by
the contract, to make all his or hers repairs exclusively at their car dealership, otherwise he or she
would lose the warranty. Nearly three quarters of the surveyed consumers said they had been
forced to accept the use of manufacturer’s own parts in service operations not subject to
warranty.

68.
The report of the sector inquiry was publicly debated and it was concluded that it is necessary for
the legislation to be modified by the competent institutions so as to remedy the identified issues.
69.
Steps were taken towards institutions whose involvement can lead to a better functioning of the
market. The National Authority for Consumer Protection was notified about possible warranty abuses and
the Romanian Auto Registry was asked to intensify the control of spare parts resulted from dismantling
and counterfeit parts.
70.
The sector inquiry report as well as the conclusions reached after the public consultation can be
found at: http://www.competition.ro/latest publications.
5.

The role of RCC in the formulation and implementation of other policies, e.g. regulatory
reform, trade and industrial policies

71.
RCC continued in 2012 to supervise the legal framework in order to identify and eliminate any
anticompetitive provisions. Its actions envisaged draft normative acts, on which the Romanian competition
authority delivered advisory opinions and points of view, as well as normative acts already in force, where
RCC intervened so as to make them compatible with competition rules. Thus, in 2012, the Competition

Council has issued 16 binding opinions on draft regulations, of which 8 favourable and 8
favourable provided that certain conditions are met. In general, the conditions imposed by the
Competition Council have been met when draft regulations were approved. Also, the competition
authority has formulated 16 points of view and has made 18 interventions (including submission
of opinions and recommendations) to amend existing legislation or draft legislation with anticompetitive effect. In some cases informal guidance has also been prepared and submitted.
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72.
The list of the binding opinions, points of view, opinions/interventions for amending the draft
regulations or the ones already in force, as well as their current implementation phase are presented in the
Intervenţiistatistics section of the RCC Annual Report 2012, which will be available at:
http://www.consiliulconcurentei.ro/en/publications/annual-reports.html
73.

Some of the results of RCC in this segment of activity are presented below.

5.1

The tender for frequencies in the telecommunication sector

74.
The mobile communication industry is very important to consumers - which must receive the best
service at the lowest possible prices - as well as to economic sectors for which electronic communications
are an essential input. In this regard, the Competition Council argues that the granting of rights to use the
radio frequency spectrum should not be based mainly on short-term financial reasons – collecting license
fees to the State budget – but rather on the evolution of the whole mobile communication industry during
the validity of the licenses.
75.
The Competition Council considers that the management of radio frequency spectrum should be
based on the following general principles:
•

avoiding the acquisition or concentration of frequency bands by a company (operator) or a group
of companies which has the purpose or effect of removing either the possibility of market entry
for new competing operators or the possibility to develop of incumbent operators (avoiding the
"frequency spectrum hoarding");

•

the objective necessity principle, technically justified, to obtain frequency bands to provide new
electronic communications networks and services – including broadband – of better quality and
at lower prices for end users;

•

the principle of technological neutrality and the principle of service neutrality – the use of radio
frequency bands should not be restricted to the provision of a particular type of network or
service by employing a particular technology, when this is suitable for providing multiple types
of networks and electronic communications services, including broadband, by employing some
efficient technologies.

76.
In 2012, the National Authority for Management and Regulation in Communications (ANCOM)
has requested the support of the Competition Council to issue binding opinions on the normative acts
regulating the competitive selection procedure for granting the right to use the radio frequencies in the 800
MHz, 900 MHz, 1800 MHz and 2600 MHz bands (government decision drafts regulating the release of
new frequency spectrums, the minimum level of taxes that would be paid by the winners of the tender for
the award of spectrum blocks and the payment method of these amounts). The competition authority has
also transmitted its points of view on certain administrative measures that were to be taken to regulate the
selection procedure.
77.
In addition, mobile operators have addressed the Competition Council, requesting its intervention
on certain provisions contained in the proposed documentation by ANCOM, which, in their opinion, were
likely to have an anti-competitive impact.
78.
As a result of the collaboration with ANCOM, the observations of the competition authority were
taken into consideration, to a large extent, and have generated the following positive results, after the
tender:
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•

Overall, the amount of spectrum available for mobile communications has grown by 77%, each
of the four virtual mobile operators already on the market has the necessary spectrum resources
to develop new and innovative services for mobile broadband electronic communication,
including the introduction of 4G technology;

•

The distribution of the 900 MHz band has become more efficient, as 4 operators are now present;

•

Three of the winning operators have committed to host mobile virtual network operators;

•

676 villages, currently not covered by broadband mobile communication networks, will receive
priority with HSPA, HSPA + or LTE coverage, and their allocation procedure will follow the
mechanism recommended by the Competition Council.

5.2

Commercialization of products and market services

79.
One of the areas of interest for the Competition Council is the commercialization of products and
market services. In 2012, the competition authority has submitted an opinion on the proposal to amend the
Government Ordinance no.99/2000, initiated by the European Affairs Commission of the Senate. It was
sent to the Senate, the General Secretariat of the Government and the Department for Relations with the
Parliament.
80.
The draft law essentially stipulated an obligation imposed to super/hypermarkets to sell at least
80% Romanian products and to relocate stores over 400 sq. outside the cities. Competition Council's
opinion was not a favourable one.
5.2.1

The obligation to sell at least 80% Romanian products

81.
This provision may constitute a discrimination against the other sales structures, on which
this measure will not apply. The proposed action may fall under the provisions of the Treaty on the
Functioning of the European Union. This provides that the internal market comprises an area without
internal frontiers, in which the free movement of goods, persons, services and capital is ensured.
Quantitative restrictions on imports and all measures which may have equivalent effect are prohibited
among Member States. Moreover, the legislative proposal may fall under the European Directive on
services in the internal market.
5.2.2

Relocation of stores outside the cities

82.
As a pro-competitive argument, the action to limit the size of a shop in the centre of a city may
lead, on the long-term, to some positive effects given that the higher number of independent shops will
increase the competition on the retail market. On the other hand, the Competition Council draws attention
to possible negative effects of the proposed measure.
83.
Consumer choice will be limited to small sales establishments (less than 400 sqm), for example
small neighbourhood shops, kiosks, small specialized shops.
84.
The study commissioned by the Competition Council in 2009 has shown that, in general, the
most frequently visited store is at a distance of 1 km or less from home (63.8% of consumers). Positioning
stores outside the cities would result in the need to change consumption habits for certain categories of
customers, at least for those living far away from the shops.
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85.
Relocating the shops outside the cities would lead to an increase in transportation costs and the
likelihood of traffic jams, since relocation will be made along the roads going out of the city.
86.
Due to limited resources, retailers will face difficulties in obtaining land for new store opening.
The merchants who already have a fairly important position in the retail market in Romania will have a
competitive advantage compared to small retailers. The competition in the retail market will be affected
this way, meaning that the final consumer will be affected. The ability of a retailer to compete is measured
also by the economies of scale recorded, i.e. the sales per square meter. If a retailer cannot position itself in
a location that can offer economies of scale, it will not be in a position to compete effectively. At the same
time, those retailers who are already positioned in high-density areas will have a competitive advantage.
87.
Other countries, which have implemented this system since the 1980s, have later found negative
effects on retail, on consumers and also on the cities’ capacity to develop. In the UK, studies have
shown that development outside the cities has affected traditional shopping centers, consumers migrate to
the suburbs to shop at mega-stores and city centers lost due to lack of consumer traffic. In Norway, in
1999, after the adoption of a national policy on the location of shopping centers outside the cities, it was
found that urban centers were deprived of income from retail, other services were gradually moved outside
the cities, and the population has gradually became dependent on personal car for shopping. Other adverse
effects were the increased demand for large areas of land, for the public transportation, both of which could
not be covered.
88.
In conclusion, the Competition Council has considered that the consumers can benefit from
having access to as many and varied retail structures as possible, and the competitive relations between the
two forms of trade, the modern and the traditional, should carry on unhindered and with minimized
interference by state authorities.
89.
The legislative proposal was rejected, meaning that the opinion of the Competition Council was
taken into consideration.
5.3

Setting up of super/hypermarkets

90.
The Competition Council has issued a favorable opinion on the Emergency Ordinance which
abrogated the Government Decision no.1454/2004 for the approval of criteria for implantation of large
retail structures and definition of the typology of sales structures.
91.
The annulment of the normative act was necessary in view of the requirements of the Emergency
Ordinance no. 49/2009 on freedom of establishment of service providers and the freedom to provide
services in Romania and the European Directive on services in the internal market ("Directive").
Provisions of the normative act required the approval of the implantation of the large sales structures by a
committee established within the county councils. This committee should have contained a representative
of businesses in the immediate vicinity of the sales structure which was to be implanted.
92.
The approval had to take into account certain criteria such as: the favorable effect on the level of
retail prices, the impact on existing trade, the number and size of competitors, protecting existing sales
structures, avoiding malfunctioning of the competitive environment etc.
93.
The authorization schemes are one of the most common formalities applied to service providers
in Member States and constitutes a restriction on freedom of establishment, as has been constantly
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recognized by the European Court of Justice (ECJ) 6. The directive sets out a list of requirements which
cannot be imposed by Member States to access to a service activity or the exercise thereof.
94.
The Directive requires Member States to abolish the national legislation requirements which
apply economic tests on a case by case basis. Member States will have to verify if national legislation
stipulates that granting certain licenses is conditional on proving the existence of an economic need or
market demand, an assessment of the economic effects on competitors, or an assessment of the activity in
relation to the economic planning objectives set by the authority. If such provisions are in place, they will
need to be removed.
95.
Furthermore, the Directive requires Member States to eliminate from their legal system the
requirements which stipulate the intervention of competing enterprises in the individual decisions of the
competent authorities.
96.
Following an analysis, the Competition Council has recommended to the General Secretariat of
the Government the amendment/repeal of the Government Decision no. 454/2004, given that it could have
had negative effects on free trade and competition.
97.
In 2012, the normative act approved by the Competition Council has been approved (Government
Emergency Ordinance no. 22), thus abolishing Government Decision no. 1454/2004.
5.4

Eliminating excessive conditions in the area of evaluation of goods

98.
The recommendations of the Competition Council on eliminating certain excessive conditions in
the area of goods evaluation were taken in corresponding legislation.
99.
During 2012, the Competition Council has formulated recommendations on certain excessive
provisions with anticompetitive impact of the Government Ordinance no. 24/2011 on certain measures in
the area of goods evaluation in order for these provisions to be changed and/or removed.
100.
Specifically, to become a corporative member, the legal entity shall meet several conditions,
including the following two:
•

1) The majority of the shareholders or associates need to be authorized evaluators and to hold the
majority of shares;

•

2) The board of directors of the company to be elected mainly from the shareholders or associates
which are authorized evaluators.

101.
At that time, the draft law approving this emergency ordinance was in parliamentary debate in the
Chamber of Deputies. Subsequently, the law was passed by Parliament taking into account the
recommendations of the Competition Council. The first condition has been eliminated and the second was
rephrased as "at least one member of the board of directors or the sole director of the company regulated by
Law no. 31/1990, republished, with subsequent amendments, should be an authorized evaluator".
5.5

Legislation on auto instructors

102.
Government Emergency Ordinance no.109/2005 on road transportation provided that the
activity of the independent auto instructors cannot be run freely, in direct relationship with customers
6

Decision of 22 of January 2002, Canal Satelite, cause C-390/99.
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seeking practical training for taking the driving examination, but only through driving schools, with whom
instructors had to conclude service contracts.
103.
Consequently, the competition authority has recommended the Ministry of Transportation and
Infrastructure to amend the provisions of the regulation. Thus, in September 2011, the act was repealed and
replaced by Government Ordinance no.27/2011 on road transportation, time at which the provisions with
anti-competitive impact were removed from the new regulation.
104.
In order to prepare the implementation rules of the new regulation, during 2012, the
representatives of the competition authority have attended several meetings of the working group
established at the Ministry of Transportation and Infrastructure, during which it was agreed that the
recommendations of the Competition Council to be included in the implementation rules. The
implementation has taken place in 2013.
6.

Resources

105.
In 2012, the budget of the Competition Council was of RON 41,251 thousands. The comparative
situation with 2010 and 2011 is presented in the graph below.
RCC budget (thousand RON), 2010-2012

106.
The budget was by 20% higher than in 2011, respectively by 13% then in 2010. We mention that
most of this increase is a result of the budgetary founds granted for the two projects with external
financing. The two projects represented 15% of the total budget granted to the Competition Council in
2012, respectively RON 6,186 thousands. In 2012, the Competition Council organized a part of its activity
based on 13 projects. The budget spend in this regard was of RON 10,822.4 thousand, representing around
10% of the institution budget. The projects were 92% fulfilled (budgetary execution and fulfilment of
qualitative indicators), project execution being higher by 2 percentage points compared to 2011 and by 12
percentage points compared with 2010.
6.1

Human resources

107.
Exempting the members of the Plenum of RCC, in 2012, the personnel of the Romanian
competition authority was made up from 292 employees, increasing by 2% compared to 2011, but lower
by 1% compared to 2010. As regards the age of the employees, the most of the competition inspectors are
in the category 30-40 years old, representing 43.6%. Within the Competition Council, in 2012, the women
represented 57.9% of the total number of employees, similar to 2010-2011. The majority of the
Competition Council employees (around 54%) have at least one university diploma, being followed by
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those which graduated master courses (around 36%). Detailed information on the human and financial
resources of RCC are presented in the statistics section of RCC Annual Report 2012, which will be
available at: http://www.consiliulconcurentei.ro/en/publications/annual-reports.html
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