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Draft Training Materials on

Strengthening Business Integrity

Compliance in the OECD Region — a
source of mspiration for the MENA
economies

This draft paper addresses only one aspect of the whole integrity problem. The approach proposed
hereunder will be to address only one significant, but not comprehensive or exclusive, element of the
integrity reforms, which should be introduced.

We will propose the development of training and education modules for building up compliance
approaches in the companies. Ideally, these corporate policies should be installed in parallel with
significant improvements on the legislative/regulatory front and with sensible moves towards a better and
larger anti-corruption awareness in the general public.

This draft paper was prepared for the MENA-OECD Investment Programme by Frangois Vincke, Member
of the Brussels Bar and Vice-Chair of the ICC Commission on Corporate Responsibility and Anti-
Corruption.
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A. - Need for training materials on business anti-corruption compliance

1. - Implanting the idea of the need for corporate compliance

Business has its role to play in the putting into place and implementing of an integrity reform plan. Indeed,
to have a credible and genuine role in such process, business should show that it is ready to take the
forefront and that it is willing, and even determined, to organize and implement genuine compliance
programmes in its own organisations.

2. - A homework for the business community
Business has to do its homework within the business federations and in the individual companies.

Indeed, business cannot (anymore) pretend that it should or could wait until the so-called “demand side”
has disappeared or even only diminished in the MENA region, the problem of solicitation appears to be so
largely disseminated that it may be called endemic.

It will therefore require courage and determination from the entrepreneurs to spend time, money and
human resources on (often expensive) compliance programmes, even when they continue to feel the pinch
of the “demand side”.

3. - The contribution of business in the public-private dialogue

The business community should not come to the table with empty hands. To prove its engagement and to
show its willingness to fully endorse a new corporate approach to conducting business, it should bring new
corporate models and standards. It should, in other words, be able to prove that it wants to fully adhere to
an integrity approach. Probably, one of the best of evidence of this attitude will be to show that it ready to
start with training programmes in the corporate organisations.

4. - Bringing specifically designed training materials

The (mostly small) entrepreneurs of the MENA region need specifically designed training and education
materials, which they can use plainly in their environment.

Such materials cannot be copied blindly from the known formulas used in North America and Europe and
more generally in the OECD zone. Exporting the well polished “western” methods would be counter-
productive. In this paper, we try to make a contribution in this direction.

5. - The use of existing experience

While it will not be advisable to use “ready-made” materials coming out of the “western” handbooks and
to apply them as “boiler plate” documents, it will nevertheless be interesting to build on the positive (and
sometimes negative) experiences of the western democracies, which have a long and vast (and not always
constant) experience in integrity building in the conduct of business.
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6. - Business “condemned” to rely on its own resources

Business has been obliged, by the very nature of corporate compliance, to rely on its own resources to
determine the content, forms and processes of the compliance systems it wants to put into place.

Corporate compliance actually has organically grown out of bear necessity in front of legislative initiatives
and enforcement by the authorities.

The authorities have issued new standards but have not imposed any specific form of corporate behaviour
on the companies in reaction to them.

7. - The role of the companies and the advice given by the authorities

It is left to the individual companies to design for themselves the form, methods and approaches of the
corporate compliance mechanisms, which they deem the most appropriate to their needs and their specific
circumstances.

The authorities, however, have in a number of circumstances related to the fight against corruption,
recommended the installation of a number of specific approaches.

We can mention here certain of them, which are the most significant:

(d) The United States Justice Department Federal Sentencing Guidelines, Chapter 8, Section 14 on
Business Organizations. This text provides an outline for a corporate ethics and compliance
program, that, if instituted, could offer companies investigated for or charged with crimes, a means
to decrease their exposure to criminal sanctions. The provisions of this section are often referred to
as the “Seven Steps”.

(b) The Italian Decree-Law 231/2001 of June 8, 2001, creating a “organisational and management
model”, which can be adopted by companies, and which contains valuable indications about the
setting up of a corporate ethics and compliance program.

(c) The United Kingdom Ministry of Justice Guidance about procedures which relevant commercial
organisations can put into place to prevent persons associated with them from bribing (section 9 of
the Bribery Act

2010). This document contains a significant number of elements for the establishment of a corporate ethics
and compliance program.

(d) The OECD Good Practice Guidance on Internal Controls, Ethics and Compliance, adopted by the
OECD Council as an integral part of the Recommendation of the Council for Further Combating
Bribery of Foreign Public Officials in International Business Transactions of November 26,
2009.This document provides a comprehensive list of elements, which can feature in a corporate
ethics and compliance program.

The business community has also summarized in article 10 of the International Chamber of Commerce

(ICC) Rules on Combating Corruption of 2011 the elements, which should be implemented by each

enterprise in an “Efficient Corporate Compliance Programme”. It is interesting to note that ICC considers
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that these elements should (i) reflect the ICC Rules on Combating Corruption of 2011, that a corporate
compliance program should (ii) be based on the results of a periodically conducted assessment of the risks
faced in the business environment of the enterprise concerned, and be (iii) adapted to the particular
circumstances of the enterprise and finallay (iv) that the elements of the compliance programme should
aim at preventing and detecting corruption and at promoting a culture of integrity in the enterprise.

B. - Key provisions, which a company needs to consider in developing
integrity mechanisms and tools

1. Key international anti-corruption instruments

While it is not possible to list all international and national instruments relevant in the area of anti-
corruption prevention and compliance, one may usefully list hereunder the key instruments, which are
considered to be the main stepping stones in this domain.

Global Instruments

United Nations Convention against Corruption (UNCAC)
http://www.unodc.org/documents/treaties/UNCAC/Publications/Convention/08-50026 E.pdf

United Nations Convention against Transnational Organized Crime (UNTOC)
http://www.unodc.org/documents/treaties/UNTOC/Publications/TOC%20Convention/TOCebook-e.pdf

OECD Convention on the Bribery of Foreign Public Officials in International Business Transactions
(OECD Convention)
http://www.oecd.org/dataoecd/4/18/38028044.pdf

OECD Recommendation for Further Combating Bribery of Foreign Public Officials in International
Business Transactions, including Annex Il Good Practice Guidance on Internal Controls, Ethics and
Compliance

http://www.oecd.org/dataoecd/11/40/44176910.pdf

Africa

African Union Convention on Preventing and Combating Corruption (AU Convention)
http://www.africaunion.
org/official documents/Treaties %20Conventions %20Protocols/Convention%200n%20Combating%20C

orruption.pdf

Southern African Development Community Protocol against Corruption (SADC Protocol)
http://www.sadc.int/index/browse/page/122

Economic Community of West African States Protocol on the Fight against Corruption (ECOWAS
Protocol)
http://www.afrimap.org/english/images/treaty/ECOWAS_Protocol_on_Corruption.pdf
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Americas

Inter-American Convention against Corruption (OAS Convention)
http://www.o0as.org/juridico/english/treaties/b-58.html

Asia and Pacific region

ADB-OECD Action Plan for Asia-Pacific (Action Plan)
http://www.oecd.org/dataoecd/38/24/35021642.pdf

Europe

Council of Europe Criminal Law Convention
http://conventions.coe.int/treaty/en/Treaties/Html/173.htm

Council of Europe Civil Law Convention
http://conventions.coe.int/treaty/en/treaties/html/174.htm

Resolution of the Committee of Ministers of the Council of Europe: Agreement Establishing the Group of
States against Corruption (GRECO)
http://conventions.coe.int/Treaty/EN/Partial Agr/Html/Greco9905.htm

Resolution of the Committee of Ministers of the Council of Europe: Twenty Guiding Principles for the
Fight against Corruption
https://wcd.coe.int/wcd/ViewDoc.jsp?id=593789&

European Union Convention on the Protection of the Communities' Financial Interests and the Fight
against Corruption and two related Protocols

http://europa.eu/legislation_summaries/fight against_fraud/protecting_european_communitys financial i
nterests /133019 _en.htm

European Union Convention on the Fight against Corruption involving officials of the European
Communities or officials of Member States
http://europa.eu/legislation summaries/fight against fraud/fight against corruption/I33027 en.htm

2. - Key prohibitions
The key prohibitions, observed in key anti-corruption instruments are:

(a) the prohibition of the direct or indirect (through intermediaries) offering, promising, giving,
authorising or accepting of any undue pecuniary or other advantage to, by or for a public official at
international, national or local level, a political party, party official or candidate to a political
office, in order to obtain or retain a business or other improper advantage, e.g in connection with
public procurement contract awards, regulatory permits, taxation, customs, judicial and legislative
proceedings;

(b) the prohibition of the same practices in favour of persons in the private sector;
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(c) the prohibition of the same practices through trading in influence; and
(d) the prohibition of the laundering of the proceeds of the hereinabove mentioned practices.

In addition, one should mention the provisions related to:

(a) the offering, promising, giving, authorising or accepting, under certain conditions, of gifts,
hospitality and expense;

(b) the offering, promising, giving, authorising or accepting, under certain conditions, of facilitation
payments;

(c) the offering, promising, giving, authorising or accepting, under certain conditions, of political
contributions.
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3. - Key definitions
The key anti-corruption instruments list the following definitions:

Q) Definition of corruption

(i) Differentiation between “public” and “private”, “direct” and “indirect” corruption

(iii)  Definition of “public official”

(iv) Definition of “trading in influence”

(V) Definition of “political contribution” and differentiation with “corruption”

(vi) Definition and limits to the permissibility of gifts, hospitality and expenses, which can be
given and taken.

C. Rationale for defining and respecting key provisions, leading to the
development of integrity mechanisms

1. Criminal law risk

Although not a very enthusing motivation to comply with the anti-corruption provisions and to implement
integrity mechanisms, the inducement of avoiding the “criminal” risk (jail sentences for corporate
individuals, criminal fines imposed on directors or executives or corporate entities, administrative fines
imposed on companies, expensive settlements, company closures or liquidations, [definitive or temporary]
debarment, blacklisting...) is probably the most convincing motivation for directors and managers in the
private sector. Statistical data, available for countries in different parts of the world, show that thorough
legal enforcement is the most efficient argument for bringing about respect for the anti-corruption
provisions and for installing compliance mechanisms.

2. - Civil law and other economic risks

More and more indictments and sentences (and settlements) based on bribery are followed by civil
litigation, launched by the victims of the sanctioned practices (competitors, who have lost market
opportunities, disgruntled [private or institutional] shareholders). Civil litigation for damages may be
launched for instance in the case of a fall of the share price on the Stock Exchange.

The public authorities will have the possibility to claim disgorgement of illegally obtained profits and the
tax authorities will have the possibility to assess additional revenue (for previous tax periods) for
compensating tax avoided through illegally deducted expenses.

3. - Financial risk

A projected merger or acquisition can be ruined, based on a due diligence examination, conducted before
or after the (planned) transaction, which reveals the existence of corruptive practices in the target company.
The failure of such transaction can cause huge losses for the shareholders maily of the target company.
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In some circumstances, customers may turn their back to companies, known as corrupt, in which case there
may be a fall of the market share, resulting in a reduction of revenue.

4. Other motivations

There are also other mainly internal or organisational reasons for companies to be encouraged to “go by the
book” and to install an efficient compliance system:

(a) Paying a bribe, tolerating the payment of a bribe or not taking the initiative in a company to

establish an anti-corruption prevention policy may be inefficient from an economic point of view.

One, for instance, never knows what is the real capability of a (candidate) bribee to deliver the advantage,
which he is supposed to (illegally) obtain.

There will indeed not be, for the bribe payer, any certainty that the bribe, which he is supposed to pay, will
effectively succeed in reaching the result the bribee pretends he can obtain.

The question therefore has to be raised: is the shareholders’ money well spent?
The payer of the bribe has a risk assessment/risk management problem.

(b) Another economic issue, which may be related to bribery, is that of the opaque character of the
“bribe market”.

As nothing is transparent in this (parallel) market, in which there are (for obvious reasons) no listed prices
or quotations, nobody, who may be tempted to pay a bribe, will know if he pays too much or too little to
reach the (illegal) goal he aims to reach.

The one who is tempted to pay a bribe has, therefore, a costing/purchasing/pricing problem.

(c) The payment of a bribe (or more seriously, the organising of a bribery system in a corporate
organisation) creates a significant and lasting administrative and accounting/financial reporting
problem.

Once a bribe is paid, the question arises of the registration thereof in the company’s accounts.

Either there is no entry in the accounts or there is a false entry (entry under a false accounting number).
Correcting such entry or the absence of an entry will pose inextricable accounting and/or tax problems.
As aresult, bribery will often be a nightmare for the company’s accountant.

(d) The “bribery agreement” (in French, Pacte de corruption) will be either (for obvious reasons)
unwritten or, if it is written, it will be, because it is contrary to national and international public
order, null and void.

As a result, it will, whenever an issue arises in the relationship with the bribee, impossible to produce the

pact either in court or before an arbitration panel.
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The “bribery agreement” can therefore not be upheld.
Bribery has the potential to become the corporate lawyer’s headache.

(e) Bribes often are paid out of slush funds, which not infrequently will have to be located in far away
(or offshore) countries.
Those slush funds, in some circumstances unknown or scarcely known to the Board of directors or to the
corporate executives, will be difficult to manage from a distance.

Specially dedicated personnel will have to be (almost blindly) trusted to oversee these slush funds.
Such funds present a risk of corporate control and of corporate governance.

(f) Bribees like to make kickbacks to those involved in the bribery transactions, to make sure they
create “solidarities” with other persons.
Such payments can reach for instance personnel of the company of the bribe payer, creating in this way
divided loyalties.

This brings about a corporate governance and/or HR problem.

(g) Bribery undermines the very concept of free competition, which is based on fair pricing, the
guality of goods and services offered on the market, the motivation of the staff, the expertise and
talent of the personnel, the continuous research and development of the companies and should not
be founded on shady deals and hidden payments, which distort open and free competition in a
level playing field.

(h) Bribery, either discovered through (criminal) investigations or presumed by the general public,
ruins more and more the reputation of the companies concerned. The general public does not
accept anymore bribery as “business as usual”.

Bribery works as a repellent for young talented people, who prefer working in a healthy environment,
which they can be proud of.

Potential joint venture partners will also hesitate to join forces with companies, which have been
sanctioned for bribery or which are suspected of indulging in corruptive practices.

5. - Corporate social responsibility

The fight against corruptive practices, the avoidance of the reputational risk, which goes together with
those practices and the putting into place of preventive measures have become essential elements of the
companies’ social responsibility.

By acting responsibly, companies show that they fully integrate the notion of corporate citizenship.
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6. - National image

The pervasiveness of corruptive practices in a country may affect the image of such country as a whole and
have a detrimental effect on the readiness of bona fide potential investors to do business with the
companies active in the country concerned. It may be a concern for the entrepreneurs of such country to try
to preserve the national interests by endeavouring through their compliance efforts to contribute to the
restoration of the country’s image.

D. - Training modules
Training and education may be considered as one of the key elements for building up a better integrity
awareness in the companies active in the MENA region.

The following training modules focus on the various, iterative initiatives, which should taken to build an
ethics and compliance approach.

It is important to note that all and each of the following steps have to be envisaged, if one wants to reach
the goal of having a credible and sustainable integrity system, which can be upheld in the long term.

We will deal with the following items:

(1) The framework of a well functioning corporate ethics and compliance approach?
(2) A prerequisite: a thorough risk assessment/risk evaluation process
(3) The major ethics and compliance policies

(4) Tone from the top

(5) Drafting of a corporate code of conduct

(6) Setting up an ethics and compliance function

(7) Should a company go for a zero tolerance policy?

(8) Organizing a due diligence process

(9) A sensitive subject: Whistleblowing

(10) Where are the limits? Practical cases
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MODULE I: The framework of a well functioning corporate ethics and
compliance approach?

1. There is no universal or compulsory compliance model

The choice of the companies for a certain model of compliance programmes is made according to the
company’s culture, size and resources.

What is needed though is that the compliance approach of a company be sufficiently efficient to prevent
and detect corruption.

Ultimately a corporate prevention programme will have to promote the advent of a culture of integrity in
the enterprise.

It is noteworthy that all compliance programmes are very different among them. None of the programmes
has the same presentation and none has the same content.

Also the style of the different programmes is different and this should be no reason for surprise. Each
corporate compliance programme will (have to) reflect the individual company’s culture and sensitivities.

One will see, for instance, that some companies will prefer to go for a very directive style, while others
will endeavour to build an image of consensus.

There is a widely spread misunderstanding about the flexibility there would be in favour of
smaller companies in the implementation of the anti-corruption provisions.

SME’s would benefit from a certain tolerance because they have lesser resources to organize their
compliance system.

This is deep misunderstanding: criminal law provisions are the same for large, medium and small
enterprises. All of them are obliged to strictly follow the rules.
What is different though is the kind of preventive measures each company will have to deploy.

Very logically, such measures will be proportionate to the risks assessed in the company
concerned but also to the resources each company can invest.

One will easily understand that a smaller company will not have the same arsenal of preventive
measures as a large multinational. But it is expected from both the smaller company and the large
multinational that they put into place proportionate measures capable of protecting them from the
occurrence of malfeasance.

The aim of all compliance programmes should thus be the same (avoidance of forbidden practices) but the
format used and the means put into place to reach this aim can be quite different.
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2. Scope of a compliance programme

Usually, the compliance programme will encompass not only the whole group, i.e. the mother company, its
direct and indirect subsidiaries, but also its affiliates, in which the group holds a majority interest or a
dominating influence.

It will be a question of negotiation and, in fact, of power struggle to decide if a company is able to
“impose” its compliance programme also in the joint ventures in which it participates (only) as a 50/50
participant or as a minority interest.

It will also have to be evaluated case by case if a company can oblige some or all of its agents,
intermediaries and other third parties to follow the precise provisions of its compliance programme or if it
will only be able to require those persons to have comparable measures.

3. Extension of the compliance programme to matters other than anti-corruption

Certain companies will want to treat anti-corruption totally separately. Others will prefer to deal in the
same document also with anti-trust matters and export control legislation.

Yet other companies will want to treat all ethical matters arising in professional life (like conflicts of
interests, insider dealing, double employment or revolving doors) in the same document.

And finally, some companies will want to deal with all matters related to corporate social responsibility
(such as forced and child labour, environmental issues, respect for private life, transparency, secrecy and
confidentiality, respect for local populations) in on and the same approach.
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MODULE II: A prerequisite: a thorough risk assessment/risk evaluation
process

A well organised and thorough risk assessment/risk evaluation is key for the laying of a strong basis of a
credible compliance approach. The company, and its top management in the first place, should be perfectly
apprised of the risks it faces in the business environment, before it embarks on establishing its compliance
program.

(a) The three classical steps for an efficient risk assessment are:

(i) The identification of the risks present in the company.

The analysis of the risks, run by the company, has to happen in a professional and systematic way.

All findings should be put down on paper and properly archived. In this way, when a risk assessment is up
for renewal, all data can be refreshed, updated and, if needed, corrected pretty easily.

A decision has to be taken either to use in the risk assessment only internal company resources or,
alternatively, to have those internal forces supported by external resources (consultants).

It is advisable, in any case, to call upon all persons active in the organisation, who can make, because of
their expertise, a significant input in the exercise.

This means that the following persons should participate:

the company employees dealing with insurance matters (i.e. persons who have as a task to introduce claims
on behalf of

the company for damages and those who place the company risks on the insurance market);
the persons in charge of HSEQ (health, security, environment and quality); and

the members of the legal department (the lawyers can in any case use their yearly “litigation reports” as a
useful tool for defining the highest risk zones; this document will for instance be helpful to understand in
which countries there is the highest concentration of litigation risk).

The real aim of the risk assessment exercise consists in the defining the weak(est) spots in the company’s
structure.

The usual questions to be asked, will be:
In which country, where the company active, is the risk for fraudulent activity the highest?
Which are the products, services, technologies, processes, which present the highest exposure to risk?

In which supply/marketing channels is the company confronted with the highst risk?
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Which type of intermediaries, agents or other third parties, is the company using, who present the highest
exposure to risk?

(ii) The measurement of the risks identified

Empirical and comparative data, compiled through benchmarking with companies, active in the same
industrial segment or trade, and based on macro-

economic studies will allow giving a quantitative appreciation of the risks incurred.
Recurrence of accidents and incidents will be compiled.
Number and importance of litigation will be evaluated.

Countries, marketing channels, products and processes will be measured, to appreciate how risk-prone they
are and classified accordingly.

(iii) The definition of the means to manage the risks identified and measured.

In front of the risks identified and measured, the various solutions (of avoidance, mitigation or other) will
be listed.

(b) Defining the (desired) risk profile.-

It will be the ultimate responsibility of the Board of Directors, or according to the governance model used,
of the highest body in the corporate executive structure, to define, once the conclusions of the risk
assessment have been reached, which risks the company is ready to take and which ones it wants to
mitigate or to reject.

(c) Necessary updating/renewal/improvement of the risk assessment exercise

Due to the rapid evolution of the business environment, there is a need for regular renewal of the risk
assessment exercise. In the absence of such regular renewal, the results of the risk assessment can become
stale and, therefore, misleading or useless.
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MODULE III: The major ethics and compliance policies

Based on the risk assessment which has been made, the Board of Directors of the company will have to
define the major policies, which will be the ground laying elements for the ethics and compliance

approach.

It will namely be up to the Board of Directors (or the highest body in the organisation) to take considerate
and motivated decisions on the following items:

the drafting of a corporate code of conduct,

the drawing of a corporate ethics and compliance program,

the setting up of an ethics and compliance function, either centrally or decentralized or the
appointment of another (already existing) department to take charge of the tasks, which
would otherwise would be devolved to the ethics and compliance function,

the launching or not of a zero tolerance policy,

the using by the company of agents, intermediaries or other third parties and under which
conditions,

the decision to go (or not to go) to certain high risk countries or countries with poor
governance,

the giving of a mission statement to the ethics and compliance function (or its alter ego).

In addition, the Board of Directors will, in due course, have to decide to:

O

go for projects of collective action; and
to opt for outside and independent certification, verification or assurance of the ethics and
compliance programme and its implementation.
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MODULE IV: Tone from the top

The top operational executive of the company, and usually the Chief Executive Officer (CEO), will be
called upon to give a clear message, in which he affirms in no uncertain terms the values and standards of
the code of conduct, declares them applicable (without distinction) to all persons working in and for the
company, commits to comply personally with these values and standards and declares that any person,
proven to be responsible for infringing a provision of the code, will be sanctioned.

It may seem surprising to see that the Board of Directors of the company should have the final
say on the integrity policies and that the CEO has to take a personal position on the values and the
standards of the company.

Admittedly, this was not the case some years ago. Matters related to ethics and compliance were
either not treated at all or were left to the discretion of a few persons in the organisation at a lower
echelon.

The evolution of the corporate governance reflection and the eruption of a number of scandals in
the ethical field have changed quite fundamentally the approach.

The strong envolvement of the top echelon of the company in integrity matters may, however, not
hide the fact that every level of the management structure has to have an input in these concerns,
notably, the middle management of the company, which can exercise a effective, plain, realistic
and concrete influence in the practical day to day dealings of the company.
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MODULE V: Drafting of a corporate Code of Conduct

Writing a Code of Conduct is far from easy.

The best recommendations one can make for the establishing of a corporate Code of Conduct is (i) not to
use a readymade document, which, per definition, would not be adapted to the individual company’s needs
and circumstances and (ii) not to rely completely on an external consultant, foreign to the life of the
company.

One may, however, seek inspiration and maybe even direction from a (sectoral) professional association or
from a large enterprise, with which the company has a long-standing cooperation.

But just copying somebody else’s document won’t achieve the result a corporate code of conduct should
achieve, namely creating the company’s charter of values and practices.

A Code of Conduct should be realistic, sincere and easily readable.

One would recommend to draft, after having benchmarked the company’s practice with the one or
more of the relevant colleagues of the industry, a genuine, sincere and realistic document, based on
the company’s values.

It will be worthwhile seeking the involvement, through consultation of the “users” of the corporate
code of conduct, of all the persons primarily in the company but maybe also outside the company.

In certain countries, it will be wise to have consultations rounds with the trade union representatives.
This will contribute to the genuineness and authenticity of the corporate code of conduct.

Through a careful and inclusive drafting process, one will be able to create a sense of ownership in
the enterprise. Rather than having the impression of having another document imposed on them, the
co-workers will have the impression that the code is a welcome guidance in the daily work. Once the
code has been launched, it will be important to create awareness and pride about the code.
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MODULE VI: Setting up an ethics and compliance function

The person in charge of the ethics and compliance function should have an open reporting line to the
highest echelons of the company, giving him/her the possibility to report what is really alife in the
company on the ethical front.

The idea here is that there should be a possibility for the compliance function to by-pass, whenever
necessary, all the intermediary echelons, for the (not so frequent) case that those echelons participate too in
or condone the malpractice, which the ethics and compliance function would have discovered and wants to
report on.

Often one will recommend (as an optimal solution) that this reporting line allows the ethics and
compliance function to reach the Chairman of the Audit Committee of the Board of Directors, who will
normally an independent director.

One of the objectives of such set-up will be that the messages of the ethics and compliance function never
could be silenced.

Often one will object that the setting up of a full fledge ethics and compliance function will too
heavy, as it would duplicate with the legal function or that it is too expensive for a smaller
company. These objections are quite natural but they are actually based on a misunderstanding.
Creating an ethics and compliance function does not mean that necessarily new personnel must be
hired to man such function.

The ethics and compliance function may very well be assumed by a person belonging to already
existing departments, like Finance, Legal, HR or HSEQ.

What is important is that the ethics and compliance function be fully organized and operational,
not only on paper but also in reality.

Only then will such function be fully credible.
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MODULE VII: Should a company go for a zero tolerance policy?

The real question here is: is your company strong enough and sufficiently well equipped to choose
(immediately) for a zero tolerance policy?

A zero policy will mean for instance and in practical terms for the company, which adheres to this
standard, that it will not allow any kind of facilitation payment and that it will put a very low ceiling on
gifts, received or given, or hospitality, received or extended.

Adopting a zero policy will also mean that the management of the company, which goes for it, must be
ready to draw all conclusions from that decision.

In clear, that means that one won’t accept any deviation from the line indicated by the company and that
there will be a (proportionate) sanction for every breach of the code provisions.
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MODULE VIII: A sensitive subject: Whistleblowing.-

Whistleblowing is probably the most debated among the anti-corruption prevention measures.
In new democracies, whistleblowing is often seen as another form of denunciation.

However, one must see that it meets the need for the employer to obtain a concrete and complete view of
what really happens in the company.

It is actually the recognition of the evident fact that the co-workers have a better and more intimate
knowledge of what happens within the enterprise than any manager, because they have often a higher
degree of the confidence of their colleagues on the working level.

Whistleblowing should be handled with great care.

If wisely used, it can produce valuable information, which otherwise would never be available, but if used
against all reasonable recommendations, it can be counterproductive.

Installing a whistleblowing system will oblige an entrepreneur to make difficult choices.

Some of these choices will be dictated by the national legislation of the country, where the system
should become operational.

As an example, one may mention that in some jurisdictions, it will not be possible to organize a
whistleblowing system, based on calls, during which the caller insists on not revealing his/her
identity.

Some other choices will be dictated on the basis of the company’s own preferences.
So, for instance, a company will have to decide if it accepts all calls introduced in the
whistleblowing system or if it will only accept those calls, which clearly appear to be bona fide,

which means not inspired by feelings of personal hostility.

Another choice, which is left to the company setting up the whistleblowing system, is to know
whether the whistleblower will be rewarded or not.

Some consider that rewarding a person for doing its duty is nonsense, others will find rewarding
the courageous whistleblower as something natural.

One of the top priorities in whistleblowing is the protection of the whistleblower.

Indeed, if the employer is incapable of offering sufficient protection to the whistleblower, it is
better not to start with a whistleblower system alltogether.

Giving protection to the whistleblower in fact means protecting him/her from any form of
retaliation, exercised either by the whistleblower’s immediate superiors or by the persons, about
whom the whistleblower has revealed some wrongdoing.
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Giving protection will also mean, guaranteeing, to the largest extent possible, secrecy around the
name of the whistleblower, which is not ne-cessarily easy to achieve.

Protection should also be given to the person against whom allegations have been voiced.

This mleans that a serious, unprejudiced internal investigation should be conducted, in order to
test the validity and seriousness of these allegations.

And finally, there is the organisational decision to be taken by the entrepreneur: will the
whistleblowing system be organised in-house or will it be outsourced to a specialised
organisation?
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MODULE IX: Organizing a due diligence process

A company, which wants to protect itself against economic fraud and corruptive practices, has to make
sure that persons under its direct control (directors, executives, managers, staff and other personnel) always
act with integrity but it also has to commit not to use any person, who is not on its pay-roll, as a conduit for
passing on bribes to others.

In addition, a company, which wants to expand through agents or intermediaries its business in areas where
none of its personnel is working, will have to see to it that such persons, who are not on its pay-roll but
work on its behalf, are complying with its high ethical standards.

Indeed, time has passed that one could say, when allegations of corruption through an inermediary were
voiced: “Listen, this is not something our company can be held responsible for, as the misbehavior you are
complaining about was done by a (malicious or negligent) third party (an intermediary or joint venture
partner), who admittedly was working for us, but never was on our pay-roll”.

Recent anti-corruption provisions do not accept (anymore) such defence or denial, as companies are now
considered responsible not only for the acts committed by their own personnel but also for acts committed
by third parties, working on its behalf, even if the company is or was not aware of what they were being
doing.

Therefore, a company has to organize itself adequately in order to select only reputable third parties, with
whom it can establish contractual ties, without fear of any malfeasance.

As a result, there will have to be in the companies an appropriate due diligence process for
selecting agents, intermediaries, joint venture partners or anyone who will have the possibility,
although not being on the company’s pay-roll, to act on its behalf.

How does that translate in practical terms?
This means that a company, which wants to have recourse to a third party in its dealings, for
instance in order to conquer a new market, to launch a new product, to secure or to extend a

contract or to obtain a permit or a license, will have:

to conduct a systematic and thorough examination of the reputation of the candidate
agent/intermediary;

to ensure that such candidate is not known or reasonably suspected to be paying bribes;

to reasonably ensure that the candidate agent will comply with the anti-corruption provisions of
the law and of the company’s code of conduct;

to conclude an agreement with the candidate in question, pursuant to which it instructs him
neither to engage nor to tolerate any act of corruption; and

to establish an adequate and sustainable monitoring system, allowing the company to control
regularly the way the agent is doing its job.
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MODULE X: Where are the limits? Practical cases.

1. - A container lying on the quay

A container has arrived in the harbour of a far away country, where the company is going to start
operations. The container contains important equipment and is on the quay. All administrative, tax and
customs documents are ready.

The company has an urgent need for the equipment to start operations.
A harbour official tells you the consignment can be collected if you pay a “retribution” in cash.
This “retribution” is unknown to you and no receipt will be delivered against payment.

What do you do?

2. - The new manager urgently needs a telephone connection
The company has appointed a new dynamic manager in a sensitive country.

The manager is bracing himself with the many challenges of his/her installation in a new country and aims
at being as soon as possible operational and to start with an ambitious development plan.

An official of the state telephone company (a monopoly) tells you the connection will be done very fast as
soon as you pay him 50 USD

What do you do?

Alternative: the telephone company has no monopoly but has a strong, almost unavoidable, position in the
country’s telephone market.

3. - A special tender bid
In a foreign country, a tender bid is launched for the providing of services/goods to a state agency.

The name of your company does not appear on the bidders’ list, although all technical data have been
provided and all requirements of the state agency have been fulfilled.

An official of the agency informs you that an amount has to be transferred to a Swiss bank account, the
particulars of which he gives you.

What kind of answer should be given to the official in question?
4. - A zealous agent
Your group has an agent in a far away country.

He has been serving well the company’s interests for a long time.
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One is on the verge of reaching a deal with the National Electricity Company; the agent tells you however
that “a small last ditch effort” should be done in favour of the official who has to sign off.

In fact, this effort is equal to 5% of the deal.

Should the company say yes and pay “this effort” and what should happen within the future with this
zealous agent?

5. - Secretaries like perfume
You are on marketing tour and you visit routinely a number of your existing and potential customers.
This trip will bring you to the offices of a number of managers with whom you are in regular contact.

Before departing from the Charles de Gaulle airport, you buy French perfume for the secretaries of these
managers.

Will you continue to do so?

Is this (still) allowed?

6. - The birthday party of the director
You work for the company in China, a country with huge potential for your company’s expansion.

You hear that the director of the Province Department in charge of granting significant contracts is having
his birthday party.

You understand that the custom in the country (the province) is that a person like a director of a Province
Department receives on such (for him important) occasion gifts from acquaintances.

Will you send or bring him a gift?
Would it be a gift in cash, or in kind?
7. - Making a political contribution

The Company has a flourishing operation in a country where open and democratic general elections are
forthcoming.

Party representatives come to your office, asking for a political contribution in order to be able to cover the
cost of the elections.

They request for that purpose 100.000 €.

What do you do?
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8. - A gift to the President’s hospital

The President of a host country has an ailing son, who has been operated in a specialized hospital
The caring father has taken the chair of that medical institution.

You understand that a contribution to that hospital would be particularly welcome

Do you make such donation?

9. - Giving a warm welcome

Governmental customers from a far away country are on a prospection tour in the home country of the
company you work for.

They intend to visit your industrial/commercial premises in the country.
It seems quite evident that they have no large budget for paying the cost of such visit.

Will you pay their hotel rooms, their diet or even give them a per diem for each day spent in the country?

10. - Funding a scholarship.

You have recently taken up the position of Chief Purchasing Officer in a group’s company in an emerging
economy. You discover that your predecessor has initiated plans to set up a scholarship fund to enable
promising local undergraduates of science or engineering to spend a year studying in the country, where
your head office is located.

You are dubious about such funds as a form of social investment. The beneficiaries are generally offspring
of the local elite, who often seek jobs abroad after their graduation.

You become even more concerned when you learn that one of the applicants is the son of the main coal
supplier to your power plants.

In the framework of an important group led purchasing programme, you are currently negotiating a long
term extension of the coal supply contract at reduced rates.

What action should you take?

Alternative question I:

Imagine that you decide, after discussing with your regional CEO, an expatriate with several years of
experience working in that country, to nominate an independent selection panel to award the scholarship
on the basis of merit.

Does that make a difference?
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Alternative question Il:

Imagine that the coal supplier’s son turns out to be the best candidate.
Does that make a difference?

Alternative question Ill:

Another potential candidate is the son of a major potential energy customer. Signing up with this customer
is key for the final go ahead of a green field project on which the team has been working for over a year.
The customer made it clear, during an informal dinner, that the future education of his son is key to him.

Does that make a difference?

11. - Choosing joint venture partners

Your company is considering a joint venture with a company, located in another country. A 30 %
shareholding from a local company is a legal prerequisite to set up a company active in the energy business
in that country.

The local company, a family-run business like many in this country, is a large conglomerate with many
diverse business interests. It has a reputation (but there is no evidence of any wrong doings available) for
cosy links to many influential government figures. But partnership with this company would bring strong
commercial advantages and “political risk” protection, not least that your company would gain access to
assets, mainly, industrial estates on which to develop green field projects. Competition for access to such
estates is fierce and few foreign companies are successful in this country.

Should your company consider partnership with this local company?

Imagine that the team is advised to ensure that the local company agrees to sign up to your company’s code
of conduct, while in partnership with you or at least to draw up their own equivalent business principles.

Does this change the situation?

Alternative question:

Imagine the joint venture goes ahead. A few months later, one of the senior managers in the local company
is discovered to have paid a large sum to an intermediary to influence a senior government official to
facilitate the permitting process of a project of the joint venture.

Should your company withdraw from the deal?
This would, however, be difficult and expensive under the terms of the contract.
The CEO of the local company sacks the employee and assures you this will not happen again.

Does this change the situation?
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12. - Late bids.

You are the CEO of a company that is in a joint venture in which the local government has a majority
stake.

As such, the company is subject to local public procurement rules - though everybody knows such rules are
never applied strictly in the country.

One of your management team, the head of the Contracting and Procurement Department, a native of that
country, comes to you for advice. He tells you that a ‘late bid” for a contract has suddenly appeared and
that it is clearly priced at just below the existing, already opened quotations. Moreover, he has just received
a call from the prime minister who has strongly suggested that the joint venture should accept this late bid.
You are aware that ‘information leaking’ in contract bidding is a major problem in the country concerned.
You realise that you could quietly accept this new bid, reject it or draw a line under the present bid process
and go to the market again, including the late bidder. However, if you do the latter you know that
‘information leakage’ will again be a problem.

What should you do?

Alternative question I:

Imagine the head of the Contracting and Procurement Department is well connected in that country and
you know that, if the advice from the prime minister is not taken, this could be embarrassing to your
manager and may well cause problems for your company, particularly as the terms of the joint venture are
due for negotiation and your company’s strategy is to try to increase its share by buying out some of the
current government holding.

Furthermore, you want to promote local talent in a country where high profile people are hard to come by
and the head of the Contracting and Procurement Department is one of the more able and, in your opinion,
reliable members of your team.

Do any of these considerations make a difference?

Alternative question II:

Imagine that the head of the Contracting and procurement is an expatriate rather than a local.

Does that make a difference?
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