


  
This document, as well as any data and map included herein, are without prejudice to the status of or sovereignty 
over any territory, to the delimitation of international frontiers and boundaries and to the name of any territory, 
city or area. 

In March 2021, the international investment policy community at the OECD launched a new 
programme on the Future of Investment Treaties, which is delivered in two interrelated tracks. 
Track 2 of this work programme is concerned with considerations of whether it would be better 
if specific substantial provisions used in earlier treaty practice should resemble more recent 
designs of such clauses that are now consistently used, and if so, how this could be achieved. 
Eighty-eight jurisdictions are invited to participate in these considerations. 

This note summarises discussions that treaty experts from these jurisdictions had at the 
inaugural meeting held on 28 and 29 October 2021 in a virtual format.   
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About this document 

1. The OECD has hosted intergovernmental discussions on international investment 
policies for over six decades. Today, almost 100 jurisdictions from all continents participate 
in different parts of these conversations, which the OECD Secretariat supports through 
independent research. Governments set the agenda and priorities for these conversations. 

2. Since 2011, this broad policy community has intensified its focus on investment 
treaties, their design and interpretation by treaty users, associated institutional 
arrangements, and the resulting implications for policymaking writ large. Concerns about 
these implications have grown rapidly in recent years, especially as: treaties are being used 
to challenge public policy measures to address the climate crisis or other policy measures 
widely considered legitimate; courses and outcomes of disputes document unintended 
interpretations and uses of treaties; and important aspects that could be usefully agreed in 
investment treaties and would likely lead to overall better outcomes are not addressed. 

3. In March 2021, governments decided to focus these discussions of investment 
treaties and treaty policy, set them on a new accelerated footing, and called on the OECD 
to host these conversations in an inclusive format1 in two interrelated tracks. Track 1 is 
concerned with intergovernmental dialogue about the objectives that future investment 
treaties could usefully fulfil and which content they would need to have to achieve these 
objectives. Discussions under Track 2 are dedicated to reflections on whether it would be 
better if specific substantial provisions2 used in the large number of earlier treaties should 
resemble more recent designs of such clauses that are now consistently used, and if so, how 
this could be achieved. 

4. This work programme has an initial duration of 2 years with meetings tentatively 
scheduled to be held in April and October 2022 and March and October 2023. 

5. Inaugural meetings of work under the two tracks took place, in virtual format, on 
27-29 October 2021, bringing together treaty experts and policy makers from a large 
number of jurisdictions. It was agreed that in the interest of transparency to the public, the 
main traits of the substantial discussions should be made publicly available through a 
dedicated OECD website (https://www.oecd.org/investment/investment-treaties.htm).  

 
1 The jurisdictions that were invited to participate in the conversations at the inaugural 
meeting were Albania, Algeria, Angola, Argentina, Armenia, Australia, Austria, Azerbaijan, 
Belgium, Benin, Bosnia and Herzegovina, Brazil, Bulgaria, Burkina Faso, Cameroon, Canada, 
Chile, People’s Republic of China, Colombia, Costa Rica, Cote d'Ivoire, Croatia, Czech Republic, 
Denmark, Egypt, Estonia, Ethiopia, Finland, France, Georgia, Germany, Ghana, Greece, Guinea, 
Hungary, Iceland, India, Indonesia, Ireland, Israel, Italy, Japan, Jordan, Kazakhstan, Kenya, Korea, 
Kosovo*, Latvia, Lithuania, Luxembourg, Malaysia, Mali, Mauritius, Mexico, Moldova, 
Montenegro, Morocco, Mozambique, Namibia, Netherlands, New Zealand, Nigeria, North 
Macedonia, Norway, Paraguay, Peru, Poland, Portugal, Romania, Russian Federation, Saudi Arabia, 
Senegal, Serbia, Singapore, Slovakia, Slovenia, South Africa, Spain, Sweden, Switzerland, 
Thailand, Tunisia, Turkey, Ukraine, United Kingdom, United States, and Uruguay. 
* This designation is without prejudice to positions on status, and is in line with United 
Nations Security Council Resolution 1244/99 and the Advisory Opinion of the International Court 
of Justice on Kosovo’s declaration of independence. 
2 Considerations of dispute settlement are not addressed under Track 2 given ongoing 
discussions on this area at UNCITRAL. 

https://www.oecd.org/investment/investment-treaties.htm
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6. The present document contains the main elements of discussions of the meeting 
under Track 2, which was held on 28 and 29 October 2021. The summary has been prepared 
by the OECD Secretariat, and participating governments have had an opportunity to 
comment on the draft. The summary follows the structure of discussions as indicated 
immediately below. It includes some insights and data from a Secretariat research note that 
supported the discussions at the meeting. 

Overview of the elements under discussion 

1. Rationale underlying conversations under Track 2 .................................................... 4 

2. Developments in country policies with respect to the design of “indirect 
expropriation” clauses in investment treaties ............................................................. 4 

3. Design elements of clarifications of the notion of “indirect expropriation” in 
investment treaties ......................................................................................................... 9 

4. Preliminary conclusions on way forward ................................................................... 10 

5. Considerations on the continuation of discussions .................................................... 11 
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1. Rationale underlying conversations under Track 2 

7. The inaugural meeting of work on the Future of Investment Treaties under Track 2 
began with a short summary of the rationale underlying the work under Track 2, delivered 
by the Chair. 

8. Investment treaties have been an essential component of many countries’ 
international investment policies for more than half a century. Over this period, 
governments have used different design approaches in their treaties. Initially, treaties had 
fewer provisions that featured little detail. Over time, and especially once litigation 
experience began to inform treaty design and negotiations, treaty langue evolved and 
became more specific and detailed. 

9. Doubts regarding the implications of designs of some of these treaties, the 
interpretation and use of certain clauses, and in this context, the overall outcomes of the 
treaty system, have grown steadily in many countries. The necessity for governments to 
respond to new challenges, in particular the climate crisis, the COVID pandemic and other 
important public policy concerns has shed new light on the interpretation of certain treaty 
provisions. The institutional stability of treaties and practical difficulties to change or 
replace treaty content have so far limited efforts to adjust treaties in light of these concerns 
and additional insights. 

10. New and detailed analysis by the OECD Secretariat shows that designs of distinct 
substantive provisions of investment treaties has changed since the early years of this 
century and that treaties concluded since then follow largely consistent patterns across a 
significant number of jurisdictions. These changes are so far documented for three distinct 
provisions, namely those related to “indirect expropriation”, “fair” and “equitable” 
treatment, and the scope of application of most-favoured nation (MFN) provisions in 
relation to dispute settlement arrangements. 

11. These new insights raise the question as to whether it would be preferable if specific 
substantial provisions observed principally in older treaties should resemble more recent 
designs of such clauses that are now consistently used, and if so, how this could be 
achieved. The broad structural similarity of newer treaty designs for these distinct clauses 
and the near-universal adoption of these designs by a large number of jurisdictions are seen 
as offering an advantage and opportunity to potentially achieve change for hundreds of 
older treaties that do not feature the design characteristics that are now consistently used. 
Further, the focus of conversations, issue-by-issue, on distinct treaty clauses that are 
heavily relied upon in litigation as the basis of claims is deemed as conducive for a focused 
discussion on governments’ highest priorities. 

12. It was agreed that inclusive conversations during the initial two-year work 
programme would focus on clauses related to “indirect expropriation” (in October 2021 
and April 2022), the scope and application of most-favoured nation (MFN) provisions in 
relation to dispute settlement arrangements (scheduled for October 2022) and “fair and 
equitable treatment” (discussions scheduled March 2023 and October 2023). 

2. Developments in country policies with respect to the design of “indirect expropriation” 
clauses in investment treaties 

13. Substantive discussions among governments about trends in the design of treaty 
clauses related to “indirect expropriation” and their potential implications and opportunities 
began with an introductory presentation by the OECD Secretariat on evidence gathered 
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through a detailed  analysis of design features in 762 investment treaties that any of the 
88 jurisdictions invited to participate in the Track 2 process had concluded with any other 
jurisdiction between 2003 and 2021.3 

14. The sample includes bilateral and plurilateral arrangements, treaty amendments and 
replacements as well as side agreements and exchanges of letters and similar documents. 
The 2003 start date was chosen after a broad analysis had shown that clarifications of treaty 
content with respect to “indirect expropriation” had emerged at that time. 

15. The statistical description of treaty developments with respect to “indirect 
expropriation” clauses documented, among others that:4 

• Explicit language that seeks to specify the notion of “indirect expropriation”5 or to 
guide the findings of an “indirect expropriation” first emerged in 2003 in an 
interpretative agreement contained in an exchange of letters. Such language was 
incorporated shortly thereafter in the body of a treaty, and has gradually become 
standard in newly concluded investment treaties entered into since then. As of 
October 2021, 178 treaties and 9 additional documents (including notably 
amendments or joint interpretations) contained such language, and all but fourteen 
of the jurisdictions invited to participate in the Track 2 Project provided for such 
language in at least one of their treaties.6 

• While almost 50% of all treaty relationships for which arrangements were 
concluded since May 2003 provide for a specification of the notion of “indirect 
expropriation”, the feature is rare in the entire population of treaty-covered 
relationships: Among the treaty relationships in force in October 2021 or expected 
to come into force after that time, only about 18% contain a clarification. Hence, 
82% of the treaties in force in October 2021 provide protection against “indirect 
expropriation” without providing a specification on the scope and conditions of that 
concept. 

• Specifications of the notion of “indirect expropriation” proliferate predominantly 
in new treaties that cover previously uncovered relationships. Treaty replacements 
and amendments have played only a secondary role for their dissemination. 
Opportunities, such as when governments have agreed on other changes to existing 

 
3 The treaty sample includes all investment treaties and related documents concluded 
between May 2003 and mid-October 2021 for which a full, authentic text was available to the OECD 
Secretariat in mid-October 2021 regardless of whether they were in force at that or any earlier point 
in time. The term “investment treaties” refers to bilateral or plurilateral treaties with investment 
content, such as bilateral or plurilateral investment treaties or investment chapters of preferential 
Trade Agreements. The study is planned to be released once discussions among governments on the 
matter have concluded. 
4 Not all findings were referred to or discussed during the meeting. In particular, the explicit 
exclusion of protections related to “indirect expropriation” in some treaties was not discussed given 
that the number of treaties with this feature is small and the feature is used by very few countries. 
5 The actual term used in treaties varies. English language versions, insofar as the treaty uses 
English as an authentic language, use the words “expropriation”, “nationalisation”, “deprivation” or 
“alienation”, with “expropriation” the most frequently used by some margin. This note uses the term 
“expropriation” throughout. This choice is made for convenience and does not imply any 
interpretation as to the overlap or differences between the terms observed in treaties.  
6 The description of the methodology in Annex 1 sets out how occurrences in plurilateral 
agreements are attributed to and counted for countries that are parties to a given agreement. 
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treaties, have not systematically been used to specify the notion of “indirect 
expropriation”; even countries that tend to include specifications of “indirect 
expropriation” in new treaties have not used such opportunities systematically in 
the contexts of amendments to other treaty clauses. 

16. Presentations outlining the evolution of five jurisdictions’ treaty practices provided 
comprehensive qualitative insights on how references to the notion of “indirect 
expropriation” changed and were framed over time, which factors influenced these 
changes, and which treaty-use insights could be derived therefrom, especially in the context 
of litigation. 

17. In the first presentation, the representative of one of the jurisdictions noted that its 
own treaties had for decades contained explicit references to indirect expropriation, without 
however providing explicit specifications to the notion beyond characterisations of 
“equivalent” or “tantamount” to a direct expropriation. As of the mid-1990s, treaty-based 
claims against their jurisdiction had very regularly alleged “indirect expropriation”, and 
tribunals predominantly considered the severity of the economic impact of specific 
measures, along with other factors including temporal aspects. 

18. In light of experience with arbitral claims amongst others, treaty language in the 
jurisdiction’s subsequent treaties beginning in the early 2000s was adjusted to explicitly 
clarify that the protection against “indirect expropriation” was not intended to exceed the 
standard set by customary international law, an assumption that the jurisdiction also held 
in respect of its earlier treaties. Further, the notion of “indirect expropriation” was set out 
in greater detail in treaty text, and this language has since been used with little variation in 
new agreements concluded by the jurisdiction, apart from some additional specifications to 
the text that were added subsequently. 

19. Experience with the new, clarified framing of the “indirect expropriation” clause in 
litigation has remained limited. It was noted however that tribunals have methodically 
applied the factor-based test contained in the above-mentioned treaty text for the 
determination of whether an “indirect expropriation” had occurred. 

20. Overall, this further clarified framing of the notion of “indirect expropriation” was 
considered as providing greater predictability of how regulatory measures would be 
assessed for investors whose investments were covered under the treaty and the government 
alike. 

21. The second presentation outlined the rationale that defined the specific framing of 
the notion of “indirect expropriation” in a jurisdiction’s developing treaty practice. This 
particular jurisdiction’s investment policy has sought to achieve an appropriate balance 
between government regulatory powers and investor protection. 

22. In that regard, the jurisdiction indicated that an annex had been appended to its 
latest investment agreements (which has since become standard practice in its modern 
investment agreements practice) that inter alia provided further guidance as to what or not 
amounted to “indirect expropriation” on the basis of a cumulative four-prong test. The 
annex contained in the jurisdiction’s recent treaty practice also provides guidance to 
tribunals in the context of arbitral proceedings as to the interpretation and application of 
the notion of “indirect expropriation”, in particular with respect to the significance of the 
economic impact of the measure, its character and duration. Finally, the annexes also 
provide a “right to regulate” provision which referred to a list of “legitimate policy 
objectives” including climate change and public health, among others. 

23. The third presentation reported on developments in a further jurisdiction’s treaty 
practice with respect to references to “indirect expropriation”. This particular jurisdiction 
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is party to a sizable number of investment treaties, many of which were concluded in the 
1990s. Only around 5% of the jurisdiction’s investment treaties contain a detailed 
specification of the notion of “indirect expropriation”. 

24. The jurisdiction’s litigation experience has documented the shortcomings and 
disadvantages of unspecified treaty language referring to “indirect expropriation”. An 
“indirect expropriation” had been alleged by claimant investors in about half of the claims 
brought against the jurisdiction under its investment treaties. While a breach had been 
found only exceedingly rarely, deviating methods to assess the presence of an “indirect 
expropriation” in cases with near-identical fact-sets had shown the disadvantages of 
unspecified clauses. In these cases, different tribunals had, in the absence of clarifications 
of the notion of “indirect expropriation”, developed their own doctrine under two different 
treaties that contained slightly different but unspecified framings of “indirect 
expropriation”. The application by the tribunals of these respective doctrines led to 
contradicting outcomes – a result that would have likely been avoided had the treaties set 
the conditions of a breach of “indirect expropriation” more clearly. 

25. The jurisdiction deems that a clarification of the notion of “indirect expropriation” 
in its existing treaties is necessary to enhance legal certainty and to ensure consistent 
decisions in litigation. While recently concluded treaties and the jurisdiction’s model text 
contained a specification of this notion, older treaties continued to feature unspecified 
language. Practical problems, especially the effort required to renegotiate treaties, were 
standing in the way of a swift update of these older treaties in a treaty-by-treaty approach, 
thus perpetuating the problem. 

26. A fourth presentation echoed the experience of a progressive change in treaty 
practice with respect to the specification of the notion of “indirect expropriation” over time, 
and also highlighted the adoption of language developed by treaty partners for their own 
following practice. 

27. The notion of “indirect expropriation” had not been specified in the jurisdiction’s 
earlier treaties. However, negotiations with a treaty partner with an established practice of 
including such a specification was a watershed moment. Later treaties had since then 
consistently included a clarification. In subsequent negotiations, further interpretative 
guidance was added, in particular by specifying under which circumstances a measure 
constituted an “indirect expropriation”. Further evolution could be expected down the line, 
as future treaties concluded by this jurisdiction may outright exclude the occurrence of an 
“indirect expropriation” under certain conditions, an approach that has been observed in 
other jurisdictions. 

28. The jurisdiction also considered how to update its earlier treaties that lacked any 
clarification of the notion of “indirect expropriation”. Options under consideration included 
joint interpretations or bilaterally agreed amendments. However, given the perceived 
urgency of the required change and the sizable number of treaties that needed updating, 
these approaches presented shortcomings. Work under Track 2 was seen as an opportunity 
to identify a pathway to address the issue in earlier treaties. 

29. A fifth presentation emphasised a jurisdiction’s practice of a case-by-case review 
and replacement of treaties that did not initially provide for clarifications of the notion of 
“indirect expropriation”. Such updates were considered important in light of the frequency 
with which treaty claims were based inter alia on allegations of “indirect expropriation”. 

30. References in treaties concluded or amended (e.g. through annexes to treaties) by 
this jurisdiction included increasingly detailed guidance over time as to how the nature of 
a measure is to be assessed against “indirect expropriation” clauses in these treaties. 
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31. The jurisdiction had so far very limited exposure to litigation under its treaties and 
the experience it had was rather recent. Efforts to clarify the language in its treaties, 
including with respect to “indirect expropriation” clauses, had been engaged independently 
and before the jurisdiction was faced with treaty claims. 

32. Subsequent speakers and treaty experts echoed many of the experiences and 
perceived challenges raised by earlier speakers in addressing the presence of unspecified 
references to “indirect expropriation” in their investment treaties (and especially their older 
treaties), and provided their views and insight on their respective jurisdictions’ 
developments with a view to the design of “indirect expropriation clauses” in their 
investment treaties. There appeared to be a consensus that a change in design began in or 
around 2003, and that this change – albeit gradual – had established a new and pervasive 
model used in treaties concluded since then. It also transpired that the drivers for this 
transition were diverse from one jurisdiction to another – e.g., alignment with domestic 
protections and legislation; the wish to alleviate a perceived lack of legal certainty; and 
concerns with government’s possibilities to regulate in the public interest, amongst others. 

33. Several experts representing a diverse set of jurisdictions reported that they had at 
least two sets of treaties, of which one provided for unspecified references to “indirect 
expropriation”, while the other contained detailed specifications of the notion of “indirect 
expropriation”. These experts also confirmed that efforts were underway to update older 
treaties that did not contain clarifications of the notion of “indirect expropriation”. 

34. Experts from several jurisdictions emphasised however that the different language 
used in different generations of treaties did not typically indicate a change of governments’ 
intention over time. Rather, the textual clarification sought to correct interpretations by 
treaty users and specifically tribunals that did not reflect government intent. One expert 
noted that some governments indicated this continuity in meaning through introductory 
wording such as “for greater clarity”. 

35. A further strand of the discussion weighed the benefits and downsides of including 
“indirect expropriation” under the scope of treaty protections more generally. One 
jurisdiction indicated that it was currently, after a period during which it complemented its 
treaties with further clarifications to the notion of “indirect expropriation”, considering 
whether to include “indirect expropriation” in the scope of its new treaties’ protections at 
all. 

36. In that regard, an expert from a further jurisdiction queried as to the necessity of 
providing protection against “indirection expropriation” in future investment treaties in 
light of what it perceived as the broad (and therefore impliedly unreliable) arbitral doctrine 
developed in respect of this standard of protection, citing in this context its recent 
experience with one particular treaty partner. 

37. While several jurisdictions also held the view that an outright exclusion would help 
alleviate concerns that treaty protections could limit governments’ right to regulate, this 
view was not shared unanimously amongst all treaty experts. Several jurisdictions indicated 
that it was in their view desirable to provide for “indirect expropriation” clauses in 
investment treaties and emphasised that to provide for protections against “indirect 
expropriation” reflected the jurisdiction’s chosen balance of interests between investor 
rights and government interests and their right to regulate. Treaty experts discussed this 
particular equation further in the context of discussions pertaining to design elements of 
clarifications of the notion of “indirect expropriation” (see below, para. 45). 

38. One jurisdiction further held that an exclusion of “indirect expropriation” from the 
scope of treaty protections entirely would address the question of discrimination between 
domestic and treaty-covered foreign investors, as this particular jurisdiction’s legislation 
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did not afford protection to domestic investors against “indirect expropriation” unlike in 
other jurisdictions. Another treaty expert held the view that investment treaties should in 
fact seek to afford additional guarantees to foreign investors. 

3. Design elements of clarifications of the notion of “indirect expropriation” in 
investment treaties 

39. Discussions then turned to the specifics of how clarifications of the notion of 
“indirect expropriation” in investment treaties were achieved and whether differences in 
language represented differences in meaning.7  

40. An introduction by the Secretariat, again relying on the survey of investment treaty 
language, preceded this discussion and noted the following observations: 

• The structure of linguistic elements to specify the notion of “indirect expropriation” 
is very homogeneous throughout the sub-sample of treaties that contain such a 
specification. In almost all treaties that have been surveyed, the structure consists 
of up to four primary components that cumulatively establish the specification. 
Most of these components are further specified by second-, third and fourth-order 
specifications in a hierarchical structure. 

• These four core primary components are the following: an identification of the 
assets which can be subject to an “indirect expropriation”; the establishment of a 
positive description of what may constitute an “indirect expropriation”; the criteria 
which need to be considered when determining whether a measure constitutes an 
“indirect expropriation”; and the conditions under which a measure does not or 
typically does not constitute an “indirect expropriation”.  

• The details of specifications of the notion of “indirect expropriation” are complex 
and diverse. Additional sub-structural elements to the four core components have 
emerged with time to further specify the notion of “indirect expropriation”. As 
such, different combinations of the components as well as sub-components in the 
treaty sample lead to a large number of nominally different specifications of the 
term “indirect expropriation”. Among the 186 treaties and related arrangements that 
contain such language on “indirect expropriation”, 87 unique combinations have 
been found – when considering only the first-, second- and third-order elements 
and ignoring minor nuances. Each unique variant is used, on average, around twice, 
with 67 variants used only once in the treaty sample. 

• Individual countries use different language to specify the notion of “indirect 
expropriation” within their treaty sets. More than half of the countries that have 
more than one treaty with a specification have not replicated once chosen language 
for any other agreement they have concluded. New combinations of factors 
continue to be introduced, and the rate of introduction of new variants continues to 
accelerate. While the variation in detail is large even by standards observed in 
investment treaties generally, there is almost no deviance from the structural 
approach pioneered in 2003.  

 
7  The investment treaties considered in this regards represents a sub-sample of nearly 200 
investment treaties that circumscribe the notion of indirect expropriation. 
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41. The Secretariat’s study has given rise to a number of questions, including: Why is 
there such a significant variation in the detail circumscribing the notion of “indirect 
expropriation”? Do such variations in design modulate jurisdictions’ international 
obligations? And do different designs in “indirect expropriation” clauses in effect produce 
different outcomes in litigation? While practical considerations pertaining to the link 
between treaty design and treaty-based litigation have not been assessed as part of the 
Secretariat’s study, the Secretariat and Chair invited delegates to share their experiences 
and insights on these issues.  

42. Treaty experts from several jurisdictions took stock of the Secretariat’s descriptive 
study that highlighted a significant degree of consistency and homogeneity in the core 
components common to the design of “indirect expropriation” clauses, while 
acknowledging the variation and nuances in the detail of these clauses. There also 
transpired a broad consensus that well-defined and specified clauses were required for those 
treaties providing for protection against “indirect expropriation”. 

43. In that regard, several experts noted that the homogeneity in this core structural 
approach could have resulted from their jurisdictions’ goal to reflect their understanding of 
a customary international law standard of the notion of “indirect expropriation” in treaty 
text. Treaty experts further queried whether variations in detail and language resulted from 
jurisdictions’ actual different understandings of and stances on customary international law 
on “indirect expropriation” (thereby implying that these variations both calibrate which 
types of measures are protected against “indirect appropriation” and possibly also result in 
different applications by investment tribunals), or whether these should be construed as 
mere language preferences seeking to correct interpretations by treaty users and arbitral 
tribunals. They noted in that regard that in-depth clause-by-clause discussions would be 
required to test these hypotheses. 

44. Further, several treaty experts noted that the jurisprudence of investment tribunals 
generally upheld the “police powers” doctrine, which recognises governments’ right to 
regulate. In that regard, one treaty expert queried whether the perceived vagueness of the 
notion of “indirect expropriation” may broaden governments’ space to regulate. A majority 
of treaty experts however voiced their keen interest in carrying on discussions on the 
criteria that tend to exclude the presence of an “indirect expropriation”, including with 
respect to what should amount to good faith regulatory measures enacted by governments 
for legitimate public purposes (“except in rare circumstances” references in “indirect 
expropriation” clauses).  

45. While some treaty experts believed that the reference to “except in rare 
circumstances” might in fact undermine a jurisdiction’s right to regulate, several others 
indicated their concern that loosely drafted clauses would result in increased ambiguity and 
undermine this right. In that regard, one treaty expert noted that a jurisdiction’s right to 
regulate should not be framed as an exception to the notion of “indirect expropriation”. 
Another treaty expert weighed in, providing that good faith, non-discriminatory 
government measures taken in the public interest would not be qualified as “indirect 
expropriation” if properly defined – by reference to the “except in rare circumstances” 
specification – and that government regulation and investor protection were not 
incompatible. 

4. Preliminary conclusions on way forward 

46. The Chair invited delegates to share their experience and insights as regards to 
potential options available to adjust “indirect expropriation” clauses in existing older 
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treaties in line with newer designs. Treaty experts provided their comments as to whether 
they deemed it desirable to update earlier investment treaties, and if yes, which paths to 
follow to achieve such an outcome. 

47. While delegates fell into agreement that an ideal solution to efficiently modernise 
existing treaties in light of newer designs did not appear to exist, there was significant 
convergence amongst treaty experts that efforts necessary to bring older treaties in line with 
new designs are more extensive than the renegotiations undertaken by some jurisdictions 
on a bilateral, case-by-case level. There was also a shared recognition of the need to address 
not only a few, discrete substantive protections, but rather to adopt a more holistic “across 
the board” approach to the review of investment treaties (including but not limited to the 
review of a larger number of substantive protections; structural reforms of the ISDS system; 
and the development of additional chapters tackling topics such as sustainable 
development).  

48. Treaty experts noted that a revision of older treaties would be time and resource 
intensive (both from a renegotiation, drafting and ratification perspective) if envisaged on 
a case-by-case basis, in light of their sheer volume of treaties. This concern was shared by 
larger and smaller jurisdictions alike. The latter were also concerned that they did not enjoy 
the required administrative and resource capacities to carry out this process. Treaty experts 
also advanced that such an exercise might be limited by political constraints and present 
challenges on a domestic level if reviews and reforms were limited to substantive 
protections and without tackling issues such as sustainable development.  

49. Joint interpretative agreements or declarations raised the same concerns. This was 
confirmed by one treaty expert in particular, in respect of their jurisdiction’s recent 
experience in negotiating and signing a joint interpretative agreement with another treaty 
partner, which they described as being a long and intricate process. Another treaty expert 
also queried the effectiveness of such documents.  

50. Other treaty experts considered whether a multilateral, binding option could also 
be considered, or, for the EU, whether the negotiation of EU agreements could replace 
older Member State investment treaties to address the issue. 

51. Finally, a number of treaty experts indicated that their jurisdictions had for the time 
being not sought to engage with the modernisation of their older treaties as they were still 
considering the merits of including “indirect expropriation” provisions in their investment 
treaties. Another still noted that neither the negotiation of new treaties nor the 
modernisation of their jurisdiction’s existing treaties were on the agenda until a way 
forward regarding reform avenues for their older treaties was defined.  

52. Overall however, treaty experts reiterated the collective nature of this 
modernisation challenge and the resulting need to collectively tackle it. 

5. Considerations on the continuation of discussions 

53. The discussions ended with reflections on how to continue the discussions. The 
Chair proposed two alternative roadmaps for the next meeting: to further continue and 
deepen the considerations on “indirect expropriation”, namely with respect to the 
implications of design for the scope of obligations and dispute settlement; or separately, to 
begin work on most-favoured-nation clauses in relation to dispute settlement arrangements. 
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