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held on 12 June 1980, has expressed interest in obtaining
clarification on this matter. It is, therefore, recommended that
this report, after approval by the Committee, be communicated
to the advisory bodies.
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ORDER AND
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1. v
In the context of its programme of work on National
Treatment, the Working Group has considered questions of public

1976

order and essential security interests related to the
OECD instruments.
These discussions focused on the following

questions
-

-

î

What is the interpretation
national authorities ?
Which

are

measures

-

given to these terms by

the criteria applied to determine
fall under those provisions ?

which

For each category of exceptions to National Treatment
what are the measures falling under those provisions ?

2.
Delegations were invited to submit to the Secretariat a
list of measures differentiating between national and foreign
controlled enterprises which involve considerations of public
order or essential security interests and to indicate, to the
extent possible the reasons why these considerations are
involved.
Based on the information received(l) and the Group's
discussions the present note provides a brief analysis of the
use of these terms in national practices and international
commitments relating to economic co-operation, suggests elements
for clarification of the National Treatment instruments and

finally identifies the main areas of discrimination in which
these aspects might be relevant.
H.

THE USE OF THE TERMS
SECURITY INTERESTS"

"PUBLIC ORDER1' AND "ESSENTIAL
IN NATIONAL PRACTICE AND INTERNATIONAL

INSTRUMENTS
3.

Concepts relating to public order and security can be

countries.
In general
concepts; their inter¬
pretation rather depends on the specific context in which they
are applied and may evolve over time according to changing
circumstances.
However, a few common elements do appear from
national practices.
In the framework of private international
law, the notion of public order is generally used as a safe¬
guard; it authorises national courts or administrative authorities
to disregard foreign law applicable under choice of law rules,
if this application would be contrary to fundamental principles
of the national legal system or frustrate the purpose pursued
found in the legal systems of all Member
there is no explicit definition of these

(1) The following Delegations have replied to the Secretariat1 s
request for information: Austria, Australia, Belgium, Canada,
France, Germany, Japan, Netherlands, New Zealand, Norway,
Portugal, Sweden, Switzerland, United Kingdom and the United
States.
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"by national legislation.
"Essential security interests" seem
to be understood as relating to any matters or activities
affecting the defence and safety of the State.
Furthermore,
the notions of public order and security are generally used with
regard to the exercise of police and emergency powers of States.
They are frequently found in laws concerning immigration, right
of establishment and the regulation of foreign trade and
commerce.
Finally, they may be explicitly used or implied in
the regulation of economic activities providing basic public
services (e.g. transport and other public utilities) or
involving high risks (e.g. nuclear energy).
4.

Clauses

relating to "public order" and "essential

security"

are frequently included in bilateral treaties or
multilateral instruments relating to economic co-operation in
order to qualify the obligations of the contracting parties.

following examples
present exercise :

(a)

seem

The

to be of particular interest to the

The OECD Codes_on Liberalisation of Cagital Movements_and
Both Codes

contain the

following provision (Art.

3):

"The provisions of this Code shall not prevent a Member
from taking action which it considers necessary for:

(i) the maintenance of public order
of

or the protection
public health, morals and safety;

(ii) the protection of its essential security interests;
(iii) the fulfilment

of its obligations relating to

international peace and security."

The

Committee

Capital Movements and Invisible Transactions
in charge of overseeing the application of the
Codes, did not attempt to establish a common definition of the
terms employed in Art. 3. It stressed, however, that this
provision should not be abused, that is, its use should not be'
so
excessive as to frustrate effective liberalisation (1). The
CMIT is actually conducting a survey on controls and impediments
affecting foreign direct investment which includes measures
covered by Art. 3 of the Capital Movements Code (2).
on

(CMIT), which is

(b)

The EEC Treaty

The EEC Treaty uses the concepts of
"essential security interests" as general

"public order" and
exceptions to Treaty
provisions (Arts. 223 and 224) as well as specific limitations
to the basic principles of free movement of goods (Art. 36)
persons (Art. 48, 5») and services (Art. 66). If recourse to
the former category of exceptions is envisaged Member countries
(1)

See

DAF/INV/80.21, Annex

(2) DAF/INV/80.35.

A.

IME(80)10

-

4

-

(1st Revision)

to consult in order to avoid any negative effect of their
on the functioning of the Common Market.
As to the
latter type of exceptions, the Community through directives
have

measures

and/or Judicial decisions has developed certain criteria
designed to prevent abuse by Member states.
36 of the Treaty permits, in derogation from the
principle of free trade within the Common Market, prohibitions
or restrictions Justified on grounds inter alia of public
morality, public policy or public security.
These exceptions
Art.

which

similar to those

are

usually granted in bilateral trade

are of a non-economic nature and cover the exercise
of certain powers by Member states, as e.g. police powers.(1)
As deviations from general rules of the Treaty they are to be

agreements

strictly construed and their use is subject to review by the
European Court of Justice on application from the Commission
or law courts of the Member states(2).
In keeping with the
principle of free trade between Member states, Art. 36, second
sentence, expressely states that measures based on this Article
may not be used as an instrument of arbitrary discrimination
nor as disguised restriction on trade.
According to Art. 48, the free movement of workers within
Community is subject to limitations justified on grounds of
public policy, public security or public health.
The same
limitations apply to the right of establishment (Art. 56).
As
to the scope of these restrictions, Council Directive No. 64/221
(Official Journal No. 56, 4th April, 1964) has laid down common
rules for the application of measures that may be justified by
reasons of public policy, public security and public health.
The Directive specifically excludes restrictions imposed on
economic grounds or for other reasons not related to the personal
conduct of the individual concerned.
Certain provisions of the
Directive have been held to be directly applicable so that
measures taken by national authorities are not only subject to
Community control but can also be challenged by individuals in
the

the courts of

(c)

a

Member

state(3).

GATT

Public order considerations are referred to in the list
of general exceptions to the obligations of the Contracting
Parties in GATT (Art. XX).
In terms of Art. XX, these excep¬
tions are subject to qualifications:
they shall not be applied
"in a manner which would constitute a means of arbitrary or

unjustifiable discrimination between countries where the same
conditions prevail or as disguised restriction on international
trade".

(1) Commission
(2) Commission

Italy, Case 7/61, Rec. 1961, 639.

v. Italy, Case 7/68, Rec. 1968, 617;
Ministère du Commerce Extérieur, Case 13/68,
1968, 601.

Salgoil
Rec.

v.

v.

(3) Van Duyn

v.

Home Office, Case

41/74, Rec. 1974, 1337.

-

Art. XXI a)
security interests

and
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of States
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for the essential

provision refers
to action taken in
pursuance of Member countries'
obligations
for the maintenance of
international peace and security.
As it
is apparent from the
wording of this Article and its drafting
history, it is left to each state to determine the
necessity
same

for measures
designed to safeguard its essential security
interests.
In the
preparatory conference for GATT delegates
recognised that "some latitude must be
granted for security as
opposed to commercial purposes" and that "the
spirit in which
Members of the Organisation would
interpret
these
provisions
was the
only guarantee against abuse(1)".
This is confirmed by
the

GATT

was

invoked.

documentation

on the few instances in which Art. XXI
It was stated, for
instance, that "every country
must have the last resort
on questions

relating to its own
On the other hand, the contracting parties should be
cautious not to take
any step which might have the effect of
undermining the General Agreement"(2). The United Nations
Security Council's action in 1966 requiring a trade embargo
against Rhodesia is the only known
example of measures that
would fall under Art, XXI c
).
No discussion of this measure has
been found in the GATT
documentation, however, and it was
probably assumed to be so clearly authorised under GATT as to
require no debate(3).

security.

III.

IMPLICATIONS OF CONSIDERATIONS OF "PUBLIC ORDER" AND

Essential

security interests" for national treatment

5.
As indicated by the
drafting history as well as the
text of the
Declaration, restrictions applied on the grounds of
"public order" or "essential

security interests" do not

constitute "exceptions" to National Treatment
which are subject
to formal notification.
In the first outline of the instrument
given in document CE(74)15, such measures were classified
as
general exceptions

circumscribing the scope of the instrument
compared to special exceptions taken in
derogation from the
principle of National Treatment.
As this distinction between
general and special exceptions was abandoned in the
drafting
process, measures motivated by "public order" and "essential
security interests" appear in the present text as inherent
limitations of the commitment of Member countries tc accord
National Treatment to
foreign controlled enterprises, and not
as exceptions
per se.
A formal notification of these measures
is therefore not
required.
However, it has been agreed by the
Committee that such restrictions should be
reported to the
as

Organisation

in the interest

of

transparency(4).

(1) GATT, Analytical Index 113 (2nd revised edition
1966).
(2) GATT Doc. CP3/SR.22 (1949); see also GATT Docs.
L/309/Add.
at 1(1955);
L/1774, at 4(1962).
(3) See Jackson, World Trade and the Law of
GATT, 1969, p. 751.
(4) National Treatment for Foreign Controlled
OECD

countries, OECD 1978, paragraph 6.

"

Enterprises in the
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In

order to

6

-

be

considered

-

an

exception to National

Treatment a measure differentiating between domestic and foreign
controlled enterprises has to be motivated by considerations
other than "public order" or "essential security interests".
Under

paragraphs 1 and 2 of the Revised Decision

on

National

Treatment Member countries are committed to notify such excep¬
tions to the Organisation. As stated in paragraph 4 of the
Decision, exceptions will be periodically reviewed with a view
to extending the
-application of National Treatment which is the
ultimate objective of the Committee's Work Programme in this
area

7.
and
not
and

(1).

Given the experience with other international instruments
the wide variety of national practices, the Working Group did
seek a common definition of the provisions "public order"

"essential security interests". The interpretation of these
provisions therefore should be left to Member countries. The
Working Group agreed, however, that these concepts should be
applied with caution bearing in mind the objectives of the
National Treatment

instruments;
they should not be used as a
general escape clause from the commitments under these instruments.
In order to ensure consistency in the understanding of what is
covered by the provisions of public order and essential security
interests it is essential that measures based on these provisions
continue to be reported to the Organisation.
IV.

MEASURES COVERED BY CONSIDERATIONS OF

"PUBLIC ORDER" AND

•"TSSSSM'IAL ÔECURTO IMËftËëTë "
8.
On the basis of the existing notifications and additional
information received from Member countries the following measures
have been motivated by considerations of "public order" and/or
"essential security interests":

(a) Under the heading "government purchases and public
six countries (Australia, Austria, France, Netherlands,
Switzerland, United States) have indicated that they accord
preferential treatment to domestic enterprises in the field of
contracts"

defence

related contracts.

country these regulations are
directly based on nationality and automatically exclude
competition by foreign or foreign controlled enterprises except
in cases of co-production or intergovernmental agreements. Other
countries have motivated their preference for domestic enter¬
prises by security requirements which these enterprises may be
more able to meet and the need for stability of supply which in
their view could be best assured by domestic enterprises. It
appears that such practices are more widespread in the OECD area
than it is indicated in the 1978 Report on National Treatment.
In

one

(1) See Review Report, paragraph 119; IME(79)22, paragraph 2.

-
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(b) Seven countries (Australia, Austria, Denmark, Spain,
France, Portugal, Sweden) have indicated special restrictions
on investment by established foreign controlled enterprises in
defence related industries which could involve "essential
security interests" (1). Here again it seems likely that other
countries do apply similar measures for the same reasons. In
that case, these measures should also be
reported by the
Delegations concerned.
(c) Sectoral

restrictions to

investment activities by

foreign controlled enterprises are relatively often used in
areas relating to public utilities and
public services and not
covered by public monopolies. Twelve countries for instance,
have reported such limitations with
respect to air and/or
maritime transport. Three Delegations (Netherlands, Switzerland,
the United States) in this context have
specifically referred
to considerations of
"public order"
or "essential security
interests". In the United States the restrictions imposed on
the activities of foreign controlled enterprises in the area of

communications

corporation)

(broadcast, telegraph, communications satellite

are

motivated by national

security reasons.

(d) One Delegation (Australia) stated that the introduction

of its foreign investment
policies was to an extent related to
the maintenance of public order. It also stated that "public
order" and "essential
security interests" need to be taken into
account particularly in certain areas such as natural resources
and real estate. In the United Kingdom one of the exceptions
notified under the National Treatment instrument - the powers
in the 1975 Industry Act to prevent or undo desirable foreign
takeovers of important manufacturing undertakings - could in

theory be applied for reasons of public order or essential
security interests. These powers could also be used for other
purposes; in practice they have never been used. Two Delegations
(Switzerland, the United States) invoked "essential security
interests" with respect to restrictions for foreign controlled
enterprises in a few sensitive sectors, in particular hydropower
and nuclear

energy.

(1) In Portugal industries related to defence and security
are
as

nationalised and therefore

foreign private investment.

closed to

domestic

as

well

