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Abstract. This article comprises two notes by the Secretariat, one on the
Objectives of Competition Law and Policy and the other one on the Optimal Design of
a Competition Agency. Both notes were prepared to provide a framework for discussion
at the meeting of the Global Forum on Competition (GFC) held on 10-11 February 2003.
It was decided to link these topics together in the GFC's agenda after it was recognised
that the objectives of competition law and policy can have an important bearing on the
optimal design of a competition institution. However, it was agreed that the treatment
of objectives should be oriented primarily towards a discussion of how they relate, or
may relate, to the design of competition enforcement institutions within the broader
government. Accordingly, the note on objectives does not fully explore the pros and
cons of specific objectives that may be included in the competition law and policy
objectives of one or more jurisdictions, although this topic is discussed to a degree.

The principal focus of the two notes is to provide an analysis and synthesis of the
responses to two questionnaires that were sent in advance to GFC meeting
participants in respect of the respective topics. In addition, the objectives note
incorporates some of the additional information provided by participants in their
separate written contributions prepared for circulation at the GFC meeting.

The most important themes emerging from the questionnaires and written
contributions on Objectives were i) among OECD countries, there appears to be a
shift away from use of competition laws to promote what might be characterised as
broad public interest objectives; ii) there does not appear to be a strong correlation
between competition law and policy objectives (broadly defined) and the design of
the competition agency; iii) greater independence also was the step/measure most
frequently identified as being likely to lead to better promotion/attainment of the
articulated objectives.

Turning to the note on Optimal Design, the key themes emerging from the responses to
the questionnaire were i) there is a broad variety of different models and approaches to
the design of competition agencies within the overall apparatus of government (broadly
defined); ii) despite the institutional variety, there is a core of common tasks assigned
to most competition agencies. Specifically, these agencies normally investigate, take at
least certain kinds of decisions on competition cases and engage in competition
advocacy; iii) around half the respondents reported having medium influence on their
governments, legislative bodies, and other bodies of public administration through
advocacy initiatives
OECD JOURNAL OF COMPETITION LAW AND POLICY – VOL.5, NO. 1 – ISSN 1560-7771 – © OECD 2003 7



THE OBJECTIVES OF COMPETITION LAW AND POLICY...
The Objectives of Competition Law and Policy...

1. Introduction

The subject of the objectives of competition law and policy was included
in the agenda for the third meeting of the Global Forum on Competition on
10-11 February, 2003 to complement the discussion of the optimal design of
competition institutions within the overall apparatus of government.
Accordingly, this note is oriented towards discussing competition law and
policy objectives as they relate, or may relate, to design of competition
enforcement institutions within the broader government. As such, it will not
fully explore the pros and cons of specific objectives that may be included in
the competition law and policy objectives of one or more jurisdictions,
although this topic is discussed to a degree.

In preparation for this meeting of the Forum, participants were asked to
respond to questionnaires concerning the objectives of competition policy and
the optimal design of a competition agency. In addition, they were invited to
submit written contributions on these two topics, to stimulate discussion and
debate at the meeting. This note analyses the responses to the questionnaire
on objectives as well as the written contributions on that subject that were
received prior to January 28, 2003.1 In addition, it suggests a number of issues
that participants in the meeting may wish to discuss. Where feasible, those
issues are directed towards exploring whether there are any best practices
that can be identified in respect of various matters discussed in the note.

By way of background, the topic of the objectives of competition policy
was the subject of a roundtable discussion of the Competition Committee at
its meeting in May 1992. The Secretariat note that was prepared to provided a
framework for that discussion, and that was revised to reflect the discussion
and the various written contributions that were made at that time, focused
primarily upon identifying the primary and secondary objectives of competition
law and policy in OECD economies, discussing the extent to which they can
conflict, reviewing the basic instruments of competition policy and addressing
the interface between competition policy and other policy objectives. The link
between these objectives and the institutional design of enforcement agencies
was not addressed. The information provided in the recent questionnaire
8 OECD JOURNAL OF COMPETITION LAW AND POLICY – VOL.5, NO. 1 – ISSN 1560-7771 – © OECD 2003



THE OBJECTIVES OF COMPETITION LAW AND POLICY...
responses and written contributions suggest that the following basic
conclusions of that previous note remain as true today as they were in 1992:

This overview of the objectives of competition policy across different
countries indicates that in most jurisdictions, the basic objectives are to
maintain and encourage the process of competition in order to promote
efficient use of resources while protecting the freedom of economic action of
various market participants. Competition policy has been generally viewed to
achieve or preserve a number of other objectives as well: pluralism, de-
centralisation of economic decision-making, preventing abuses of economic
power, promoting small business, fairness and equity and other socio-political
values. It has been noted that these “supplementary” objectives tend to vary
across jurisdictions and over time. The latter reflects the changing nature and
adaptability of competition policy so as to address current concerns of society
while remaining steadfast to the basic objectives.

The inclusion of multiple objectives, however, increases the risks of
conflicts and inconsistent application of competition policy. The interests of
different stakeholders may severely constrain the independence of competition
policy authorities, lead to political intervention and compromise and, adversely
affect one of the major benefits of the competitive process namely, economic
efficiency. In most cases, the conflict between the economic efficiency and
other policy objectives may not be significant or can be reasonably balanced.
Nevertheless, the rank ordering and weights attached to the multiple objectives
of competition policy remain largely ambiguous and need to be delineated. This
is required for ensuring both business certainty and public accountability.

There is also the issue of the relationship between competition and the
other government framework policies. The latter set of policies, more often
than not, can inject market distortions which impede the competitive process.
It is the view of this paper that competition authorities need to be more pro-
actively involved in government policy formulation in order to ensure markets
remain open, free, flexible and adaptable …

2. Principal Themes Emerging from Questionnaire

Among OECD countries, there appears to be a shift away from use of
competition laws to promote what might be characterised as broad public
interest objectives, and use of public-interest based authorisation procedures,
exemptions or political over-rides (collectively, “public interest objectives”)2 in
competition laws, that contemplate a consideration of factors which extend
well beyond what appear to be the generally accepted “core” competition
policy objectives of promoting and protecting the competitive process, and
attaining greater economic efficiency (the “core competition objectives”).3

This shift is reflected either in an elimination of, or less frequent or more
OECD JOURNAL OF COMPETITION LAW AND POLICY – VOL.5, NO. 1 – ISSN 1560-7771 – © OECD 2003 9



THE OBJECTIVES OF COMPETITION LAW AND POLICY...
restricted use of, legal tests or political over-rides in domestic competition
laws that would permit i) an anti-competitive merger or restrictive trade
practice to proceed on the basis of broader public interest considerations; or
ii) a pro-competitive merger or trade practice to be blocked or remedied on the
basis of such considerations.4 Also, it appears that virtually no jurisdiction
that has a competition law or policy which does not include public interest
objectives has changed that law or policy to incorporate such objectives.5 It
may be noted that when asked whether any additional objectives ought to be
included in the competition policy objectives of their jurisdiction, none of the
jurisdictions that do not promote public interest objectives through their
competition laws stated that such objectives ought to be embraced.

It was not possible to identify a similar shift away from objectives that fall
in the “grey zone” between public interest objectives and core competition
objectives. These include ensuring fair competition or an equitable opportunity
for small and medium-sized enterprises to compete and preventing against an
undue concentration of economic power. These types of “grey zone” objectives
continue to be embraced by many countries.

The gradual shift away from use of competition laws in OECD countries to
promote public interest objectives suggests that a consensus may be emerging
that it is sub-optimal, at least once a country has reached a certain level of
development, to use competition law and policy to promote such goals.6

Indeed, this specific point was made by several respondents, perhaps most
eloquently in the written contribution by Ireland, which stated:

Policy makers may seek to use competition policy to further other (broader)
policy objectives, such as industrial policy, regional development or the “public
interest”, as for example in a public interest test for mergers. There are two
reasons why it is best not to use competition policy as a wider policy
instrument. Firstly, broadly specified policy objectives can be ambiguous and as
such are subject to “capture” or “hijack” by the politically strongest private
interests, usually those of producers or workers. Thus de jure public interest
objectives may de facto serve private interests. Secondly, non-competition policy
mechanisms are generally superior for achieving non-competition policy
objectives. To elaborate, restricting competition in an attempt to achieve a
broader policy objective will have inevitable anti-competition side effects,
e.g. granting protected monopoly profit to a firm or firms. There is no reason to
suppose that the State will have the capacity, even if it has the will, to control
the extent and distribution of such side effects. In summary, restrictions on
competition may be both ineffective and socially wasteful.7

Public interest objectives continue to be embraced on a fairly widespread
basis by developing and transitioning countries, particularly in the area of
merger control.8 Possible explanations include greater influence of vested
10 OECD JOURNAL OF COMPETITION LAW AND POLICY – VOL.5, NO. 1 – ISSN 1560-7771 – © OECD 2003



THE OBJECTIVES OF COMPETITION LAW AND POLICY...
business interests in such countries and a more pressing need to promote one
or more public interest objectives given the stage of economic development in
such countries.

Very few9 jurisdictions have had more than one or two cases per year on
average in which public interest objectives have been invoked to permit an anti-
competitive merger or restrictive trade practice to proceed; or to block or
remedy a pro-competitive merger or restrictive trade practice. This is consistent
with the broader trend away from the use of competition law and policy to
promote public interest objectives. Similarly, the vast majority of respondents
to the questionnaire reported that considerations relating to industrial or social
policy or other objectives not officially recognised as part of the competition law
and policy objectives are not considered even in close cases.

Jurisdictions that do not use their competition laws to promote public
interest objectives appear to focus on promoting consumer welfare. While
several respondents reported that their domestic competition laws also are
concerned with promoting total welfare,10 it seems that it is extremely rare, if
not unheard of, in those jurisdictions to allow an anti-competitive merger or
restrictive trade-practice to proceed on the basis that it is likely to increase
total welfare, unless gains in efficiency are likely to be shared with consumers.
In this regard, one respondent highlighted the evidentiary difficulties
associated with proving the likelihood of future efficiency gains as one reason
why so few cases are permitted to proceed solely on the basis of arguments
related to claimed efficiency gains.

Only slightly more than one-half of the respondents to the questionnaire
reported that the competition law and policy objectives in their jurisdiction
had influenced the institutional design of the domestic competition agency
(the “competition authority”)11. However, even in those jurisdictions, there
does not appear to be a strong correlation between competition law and policy
objectives (broadly defined) and institutional design. For example, among
those jurisdictions that promote or retain the possibility of using their
competition laws to promote public interest objectives,12 some have made a
conscious decision to structure their competition authority as legally
independent from and outside the executive branch government,13 others
have attempted to create a legally independent or quasi-independent agency
within the executive branch of government (such as within a ministry or
accountable directly to the president),14 and one country has structured its
competition authority as a ministry, headed by a minister.15 Likewise, among
those countries that do not promote or retain the possibility of promoting
public interest objectives through their competition laws, but reported that
the competition law and policy objectives had influenced the design of the
competition authority, some structured their competition authority as legally
independent from and outside the executive branch government,16 while
OECD JOURNAL OF COMPETITION LAW AND POLICY – VOL.5, NO. 1 – ISSN 1560-7771 – © OECD 2003 11



THE OBJECTIVES OF COMPETITION LAW AND POLICY...
others created a legally independent administrative agency that is incorporated
into a government ministry.17 It may be noted that other jurisdictions that do
not promote, or retain the possibility of promoting public interest objectives
through their competition laws also have attempted to create a legally
independent competition authority within the executive branch (e.g., within a
ministry),18 and in one noteworthy case (the Antitrust Division of the
US Department of Justice) the head of the competition authority is a Deputy
Attorney General, although as a practical matter enjoys a high degree of
independence.

Among those jurisdictions that continue to promote or at least retain the
possibility of promoting public interest objectives, it appears that developed
countries tend to confine the consideration of such objectives to a minister or
other political decision making body;19 whereas developing and transitioning
countries tend to take the opposite approach, i.e., the competition authority or
adjudicative body usually is able to consider public interest objectives in
reaching its decisions.20

Of those respondents reporting that the competition law and policy
objectives influenced the design of the domestic competition agency, more
than one-half (and almost one-third of all those who responded to the
questionnaire) identified independence of the competition authority as being
something that had been sought in order to facilitate the attainment of the
competition law and policy objectives. However, the competition law and
policy objectives and the institutional design of competition institutions in
these countries spans a broad spectrum, including:

● A competition authority subordinated to the government, situated within
the executive branch (e.g., within a ministry), with a legally autonomous
adjudicative body adjudicating non-public interest objectives and a
minister or other government body able to make the ultimate decision,
taking into account public interest objectives;21

● A quasi-judicial competition authority subordinated to the government,
situated within the executive branch and able to consider public interest
objectives, with a minister able to make the ultimate decision taking into
account public interest objectives;22

● A legally independent competition authority with quasi-judicial functions,
structured outside the executive branch of government and able to consider
public interest objectives, but a ministerial body able to make the ultimate
decision on case;23

● A legally independent competition authority with quasi-judicial functions
structured outside the executive branch of government and unable to
consider public interest objectives, but a ministerial body able to consider
such objectives in making ultimate decision on case;24
12 OECD JOURNAL OF COMPETITION LAW AND POLICY – VOL.5, NO. 1 – ISSN 1560-7771 – © OECD 2003



THE OBJECTIVES OF COMPETITION LAW AND POLICY...
● A legally independent competition authority with quasi-judicial functions
structured within the executive branch, but public interest objectives
considered only by a minister;25

● A legally independent competition agency and separate adjudicative body
structured outside the executive branch, with the adjudicative agency
having sole jurisdiction to consider public interest objectives, subject to
appeal to a higher independent adjudicative body;26 and

● A structure similar to that described in previous paragraph, except that the
competition law does not contain public interest objectives.27

It is noteworthy that several transitioning countries include among the
objectives of their competition law the goal of ensuring that government
actions are consistent with the promotion of competition.28 To this end, some
of them are able to challenge proposed measures that may have an anti-
competitive effect, while others can avail themselves of a formal mechanism
for providing advice regarding proposed policies that may adversely impact
upon competition. In other jurisdictions where the competition law does not
contain such provisions, government restrictions of competition are
addressed by advocacy efforts engaged in by the competition authority.

This variation in approaches, particularly when considered in the context
of the additional variations that exist in countries that did not respond to the
questionnaire, at least in part reflects a divergence of views regarding the
optimal approach to key issues such as how to approach independence and
what functions that ought to be allocated to an agency, given the competition
law and policy objectives sought to be pursued. For example, in jurisdictions
that use, or at least retain the possibility of using, competition laws to pursue
public interest objectives, some jurisdictions such as Switzerland and
Germany believe that the competition law and policy objectives as a whole are
best preserved by combining investigative and adjudicative functions into a
single quasi-judicial agency, while reserving the consideration of public
interest objectives to a ministerial level decision-maker. By contrast, South
Africa believes that it is better to create separate investigative and adjudicative
agencies, while allowing each of them to balance public interest objectives
against other competition law and policy objectives. Countries such as
New Zealand decided that the optimal approach to pursuing the objectives set
forth in the domestic competition law would be to take a hybrid approach, by
combining the investigative and adjudicative function into a single agency,
and allowing that agency to balance public interest objectives against other
objectives when deciding whether to grant authorisations for anti-competitive
mergers or restrictive trade practices that otherwise would be subject to
challenge. As with South Africa, New Zealand also has created a mechanism
for the government to transmit policy views (as opposed to instructions) its
OECD JOURNAL OF COMPETITION LAW AND POLICY – VOL.5, NO. 1 – ISSN 1560-7771 – © OECD 2003 13



THE OBJECTIVES OF COMPETITION LAW AND POLICY...
policy views to the enforcement agency, so that they may be taken into
account in the agency’s decisions. This approach was thought to have the
advantage of ensuring that any trade-offs with government policy objectives
would be transparent and explicit.

Greater independence also was the step/measure most frequently
identified as being likely to lead to better promotion/attainment of the
embraced objectives. This response was provided by approximately one third of
the respondents, once again, on behalf of jurisdictions having a wide variety of
competition law and policy objectives and institutional structures. One possible
interpretation is that it may be difficult to ensure total independence unless the
domestic competition agency is structured outside the executive branch of
government and also has budgetary autonomy. It may be noted the frequent
identification of greater independence as being necessary or helpful to facilitate
better pursuit of the jurisdiction’s competition law and policy objectives
appears to be somewhat inconsistent with the responses provided to the
questionnaire on the optimal design of a competition agency, as 50% of the
respondents to that questionnaire reported that they consider themselves to be
totally independent from political influence, while a further 45% reported that
they consider themselves to be highly independent from such influence.

The absence of a strong correlation between objectives and the
institutional design of competition institutions suggests that there may be
no one optimal design given the competition law and policy objectives that
have been adopted in the jurisdiction and, as observed in the Secretariat
note on Optimal Design of Competition Institutions (see p. 29), given the
functions that have been allocated to the agency. One possible explanation for
this that is worthy of further study may be that that other factors, such as
domestic legal or institutional traditions, or level of institutional development,
may have a greater influence over organisational design.

Interestingly, only Switzerland mentioned more severe sanctions as
being something that would help to better facilitate the attainment of the
competition law and policy objectives of the jurisdiction.

3. Responses to Questionnaire

The purpose of this section is to supplement the information provided in
the previous section. Accordingly, where the responses to a particular
question have already been reported in Section II above, they will not be
repeated here.

The questionnaire was answered by 35 jurisdictions, split almost
equally between OECD countries (16) and non-OECD countries (19). In
addition, three non-OECD countries that did not reply to the questionnaire
14 OECD JOURNAL OF COMPETITION LAW AND POLICY – VOL.5, NO. 1 – ISSN 1560-7771 – © OECD 2003



THE OBJECTIVES OF COMPETITION LAW AND POLICY...
provided written contributions addressing at least some of the questions in
the questionnaire.29

3.1. The Competition law and policy objectives

The competition law and policy objectives in virtually all of the jurisdictions
responding to the questionnaire include one or both of the core competition
objectives, i.e., i) promoting and protecting the competitive process, and
ii) attaining greater economic efficiency.30 Not surprisingly, the manner in
which these objectives are expressed varies across jurisdictions. Sometimes, it
is stated that competition should be promoted in order to achieve greater
economic efficiency, economic welfare or the welfare of society and/or to
provide consumers with competitive prices and product choices. In other
jurisdictions, it is stated that the objective is to promote efficient resource
allocation by means of workable or effective competition. Elsewhere, the
emphasis is placed on protecting consumers, consumer interests, free
enterprise, free competition, competition, a free market environment or
“competition in markets for the long term benefit of consumers”, by
restraining or preventing anti-competitive practices or the abuse of economic
power. An alternative approach adopted in certain jurisdictions is to phrase
the objectives in terms of improving the competitiveness of enterprises in
order to promote economic development or to lower the monopolisation level
in the economy. Finally, in a few jurisdictions, the focus is upon preventing,
restricting or terminating “monopolistic activity” or “obstacles to effective
competition”. A related, but subtly different, objective that appears to have
emanated from Germany is protecting competition in the sense of an open
and free decision-making process.

In addition to the core competition objectives, approximately two
thirds of respondents (23), mostly whom were from transitioning or
developing countries (16), stated that the competition law and policy
objectives in their jurisdiction included one or more public interest
objectives.31 In the seven developed economy jurisdictions, these public
interest objectives took the form of either a general “public interest” test in
an authorisation procedure for anti-competitive mergers or restrictive
trade practices (Australia and New Zealand), a general “public interest”
ministerial over-ride (Norway), a general “public interest” ministerial over-
ride limited to mergers (Netherlands, Switzerland), or just media mergers
(Ireland), and a general “public interest” ministerial over-ride for mergers
and cartels (Germany). By comparison, in 11 transitioning and developing
countries, public interest objectives are considered in the first instance by
the competition authority, although the ultimate determination is made by
a political decision-maker in most of these jurisdictions.
OECD JOURNAL OF COMPETITION LAW AND POLICY – VOL.5, NO. 1 – ISSN 1560-7771 – © OECD 2003 15



THE OBJECTIVES OF COMPETITION LAW AND POLICY...
As briefly mentioned earlier, many respondents also indicated that the
competition law and policy objectives in their jurisdictions include objectives
that fall somewhere in the “grey zone” between core competition objectives
and public interest objectives. The most commonly embraced objective in this
category is ensuring “fair” competition, which was identified by eight
countries, five of which are transitioning economies in central/eastern Europe.
The only other “grey zone” objectives identified by two or more respondents
included promoting an equitable opportunity to compete (three countries, two
of which phrase this objective in terms of an equitable opportunity for small
and medium sized businesses to compete); promoting more broadly the
development of small and medium sized businesses (two countries); and
preventing against undue concentrations of economic power (two countries).

The overwhelming majority of respondents reported that the competition
law and policy objectives in their jurisdiction are contained in the domestic
competition law. In eight of those jurisdictions, respondents indicated that
some of the objectives are also contained in the constitution, e.g., in terms of
a recognition of the freedom of competition and/or the right of
enterpreneurship. Three countries in larger group also identified the
jurisprudence as a source of some objectives, or clarification of their meaning.
Three other countries identified the jurisprudence as the sole source of
objectives, while one respondent identified the constitution as the sole source
of the objectives, one respondent identified the “Motivation to Legislative
Proposal” as the source of the objectives, one respondent identified the
Government Green Paper and the competition authority’s Mission Statement
as the source of the competition law and policy objectives, one respondent
identified agency guidelines and speeches by officials of the agency as sources
of additional clarification of objectives, and one written contribution (from
Australia) stated that its competition law is only one of six elements of its
National Competition Policy Framework, which is overseen by the National
Competition Council.

Regarding the ranking of objectives, most respondents from jurisdictions
with multiple objectives replied that there is no system of ranking in their
jurisdiction or that each of the objectives are given equal weight. In terms of
how the trade-off between potentially conflicting objectives is made, many
respondents stated that evaluation of the objectives is largely or relatively
subjective, although many others did not answer the question. In the vast
majority of jurisdictions covered by the responses, the source of the
competition law and policy objectives does not identify any factors to be taken
into account in the determination of whether the objectives have been or are
likely to be met in a particular case.

With respect to the steps that are taken to provide the public with a
degree of predictability and certainty in relation to the manner in which trade-
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offs will be made among objectives that may conflict, respondents identified a
broad variety of practices. The most frequently identified practices were the
publication of enforcement guidelines (eight countries), the publication of
decisions or summaries thereof (six countries), and building greater public
awareness of the law and the competition authority’s policies (five countries –
all from the developing world). Respondents from a few countries also
reported making use of the competition authority’s web-site, issuing regular
notices or publications, and establishing a public register.

When asked if the competition authority had ever been subjected to
government influence to take industrial or social policy considerations or
other factors into account, slightly more than half of the respondents replied in
the negative. In a few cases, respondents reported that attempts had been made
to influence the competition authority but that those attempts had been
resisted successfully. In four other cases, respondents reported that there is a
specific legal mechanism pursuant to which the relevant minister or the
government can provide input to the competition authority. These mechanisms
were designed to provide a transparent mechanism for such political input.
However, in three of those jurisdictions, it appears that the government or
minister cannot provide binding instructions in respect of a case specific
matter, while in the fourth such case-specific instructions are theoretically
possible but have never been provided.32

3.2. The Relationship between Objectives and the Design
of the Competition authority

The principal conclusions that can be drawn from the responses to the
questionnaire in respect of this subject have been provided in Part II above.
The information in this sub-section is merely intended to supplement that
information.

As noted above, only slightly more than one-half of the respondents to the
questionnaire reported that the competition law and policy objectives in their
jurisdiction had influenced the institutional design of the domestic competition
authority. However, the responses provided indicate that this influence
manifested itself in such a broad variety of ways that there does not appear to
be a strong correlation between objectives and institutional design. The most
frequently mentioned way in which objectives were said to have influenced the
institutional design of the domestic competition authority was to achieve an
independent agency. This was mentioned by nine countries. Another country
stated that although an initial decision had been made to strongly position the
competition authority within a ministry, this design subsequently was
recognised to be less than optimal and therefore an independent commission
likely will be established. No other aspect of institutional design was specifically
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identified by more than two respondents as having been influenced by the
competition law and policy objectives in the jurisdiction.

However, it appears that in two jurisdictions the competition law and
policy objectives led to a decision to confer high level (e.g., cabinet ranking)
status on the competition authority in order to effectively enforce the
competition law.33

In two other jurisdictions, the competition law and policy objectives
influenced the decision to insulate the competition authority from political
influence by reserving the consideration of public interest objectives to a
political decision-maker.34 However, it may be noted that the opposite
decision was reached in two other jurisdictions, i.e., it was thought better to
confine the assessment of public interest objectives to the competition
authority and the autonomous adjudicative bodies.35

In another two jurisdictions, it appears that the competition law and
policy objectives influenced at least to some degree the decision to integrate
investigative and adjudicative functions within a single agency,36 although
one of those countries (Mexico) observed in its written contribution that there
may not be a strong link between the principal objective of the competition
law (the promotion of economic efficiency) and the institutional design of its
competition authority. This is because a change to promoting another
objective, such as consumer welfare, likely would not lead to a change in the
structure of the competition authority. Based on other information provided in
Mexico’s written contribution, it seems that the principal reason why the
investigative and adjudicative functions were combined within a single
agency was because “heavy reliance upon the Judicial System for purposes of
adjudication of competition cases in a country where most judges are
unfamiliar with competition principles doesn’t seem realistic”.

Regarding the current institutional design of the competition authority and
whether it is optimal to facilitate the attainment of the competition law and
policy objectives, once again, the comment most frequently made was that the
objectives could be better pursued by giving the competition authority greater
independence or by creating an appellate body independent from government.
This point was made by five countries. One further country (Brazil) noted that its
three competition institutions, two of which are situated within a ministry, likely
will be restructured in the near future into a single legally independent agency
situated completely outside the executive branch of government. The only other
point that was made by two or more respondents was that it is not clear that the
competition authority is the optimal body to promote the objectives in certain
sectors, and that additional specialised sectoral regulators might be helpful.37

When asked to identify structural or non-structural measures or steps that
could be taken to facilitate the attainment of the competition law and policy
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objectives, a broad range of factors were mentioned. As previously noted, by far
the most frequently identified measure was greater independence (including
financial autonomy), which was identified by approximately one third of the
respondents. The next most commonly identified measure was providing the
competition authority with additional financial resources to do its job. This was
mentioned by nine respondents, some of whom noted the increase in the
competition authority’s workload, for example due to de-regulation of certain
sectors. Eight respondents also mentioned the need for training courses/skills
development for enforcement officials and/or judges. A further six respondents
stated that the establishment of a specialised appellate body or group of judges
within the domestic appeals court would assist to promote the competition law
and policy objectives of the jurisdiction.

Other particularly noteworthy suggestions for measures to improve the
pursuit of the competition law and policy objectives in the jurisdiction
included providing better tools for obtaining information/investigating cases
(five respondents); actions to promote the development of a competition
culture (two responses); ensuring a high degree of transparency and
accountability of the competition policy framework as well as having
provisions to ensure due process, (two respondents); having the ability to
influence laws and other executive branch decisions before they are finalised
(one respondent); and the elimination of the obligation to investigate every
complaint (one respondent). In addition, one respondent from a developing
country stated that the pursuit of that country’s competition law and policy
objectives would have been improved by i) establishing the competition
authority before privatising various state enterprises and ii) providing it with
an opportunity to input into the design of the privatisation process.

4. Discussion Issues

4.1. Use of Competition Law and Policy to Promote Public Interest 
Objectives and Other Potentially Conflicting Objectives

● Why has there been a shift away from use of competition laws and policies
to promote public interest objectives in the developed world? Is the
rationale underlying this shift applicable to the developing world?

● Why do many developing countries continue to embrace public interest
objectives on a fairly widespread basis?

● If there is a legitimate role for competition law and policy to play in
promoting public interest objectives in less developed economies, what is
that role?

● Is there a “right mix” between industrial/social policy oriented objectives and
more conventional competition objectives that can be identified for less
developed countries, and should this mix change as an economy evolves?
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● Are there any best practices that can be identified in this regard, such as in
relation to:

– the degree of transparency that is provided regarding the factors that are
considered in the assessment of public interest objectives (and any other
objectives that may conflict from time to time), as well as their relative
weighting;

– the balancing of conflicting assessment criteria, including when
competition and efficiency conflict.

● What has been the experience of those transition countries that include
among their competition law and policy objectives the goal of ensuring that
government actions are consistent with the promotion of competition?

4.2. The Linkage between Competition Law and Policy Objectives
and Institutional Design
● How important is independence in facilitating the attainment of

competition law and policy objectives?

● What, if any, any best practices can be identified for achieving and
preserving independence?

● Can the pursuit of core competition objectives, public interest objectives, or
objectives falling within the “grey zone” be facilitated by the involvement of
political decision-makers in competition law matters? What about in
relation to broader competition policy matters, such as regulatory reform?

● In any event, are there any best practices that can be identified regarding
how to structure the role of political level input, for example, regarding:

– the manner in which such input is provided to a competition authority;

– the structuring of the consideration of public interest objectives, as
between the competition authority, the relevant court/tribunal and the
government?

● What other aspects of institutional design, if any, ought to be influenced by
competition law and policy objectives?

● What are the most important non-structural measures that ought to be
taken to optimise the pursuit of competition law and policy objectives? Are
there any best practices that can be identified in this regard?

● Is there an optimal institutional design for jurisdictions that confine their
objectives to core competition objectives? What about for jurisdictions that
include public interest objectives among their competition law and policy
objectives?
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Notes

1. The note also draws, in a relatively minor way, upon the material in the recent
Secretariat note prepared for the Roundtable on the Substantive Test in Merger
Review, available at http://www.oecd.org/Competition under the topic “Best Practice
Roundtables”

2. These might include, for example, the promotion of employment, regional
development, national champions (sometimes couched in terms such as promoting
an export-led economy or external competitiveness), national ownership, economic
stability, anti-inflation policies, social progress or welfare, poverty alleviation, the
spread of ownership stakes of historically disadvantaged persons, security interests
and the “national” interest. In addition, a number of domestic competition laws in
Europe include the Treaty of Rome objective of market integration within the
European Union. 

3. These core competition objectives are essentially the same as those identified in
a similar survey by the WTO Working Group on the Interaction between Trade
and Competition Policy. See WTO, The Fundamental Principles of Competition Policy,
WT/WGTCP/W/127 (7 June 1999), at 5.

4. Examples of OECD jurisdictions that have moved away from public interest oriented
tests or political over-rides include Canada, the Czech Republic, Ireland, Sweden
and the U.K.. Regarding other countries, see infra, note 8, in relation to the proposed
new competition law in Kenya which would create an autonomous competition
authority and abolish the Ministerial over-ride. Note also that in connection with
the recent OECD Roundtable on the Substantive Test in Merger Review, available at
http://www.oecd.org/Competition under the topic “Best Practice Roundtables” it was
found that while “[m]any countries have non-competition elements in their merger
law …public enforcement bodies apply de facto a standard that is closer to a
competition standard”. 

5. Sri Lanka may be one exception. 

6. Note that a 1995 UNCTAD study entitled “The basic objectives and main provisions
of competition laws and policies”(UNCTAD/ITD/15, at 6) concluded: “There has in fact
been an increasing convergence in the provisions or the application of competition
laws over the last two decades. Competition systems in many countries are now
placing relatively greater emphasis upon the protection of competition, as well as
upon efficiency and competitiveness criteria, rather than upon other public interest
goals”.

7. A similar point was made in the questionnaire responses provided by Mexico,
Morocco and Spain. Indeed, this point also was made by a respondent from a
developing country that has public interest objectives in its competition law and
policy objectives. Specifically, the South African Competition Tribunal, observed
that “competition law is not the optimal vehicle, nor is it the only instrument, for
advancing each of the public interest objectives”, and that other laws and policies
“constitute sharper instruments for the advancement of [such] objectives”. 

8. Virtually all non-Member countries outside Central Europe that responded to the
questionnaire stated that public interest objectives are included in the law or
promoted in at least some cases. These countries include Brazil Cameroon, Gabon,
Jamaica, Kenya, Macedonia (no objectives actually defined in law, but Minister
authorised to take broad public interest into account in appeals from decisions of
the Monopoly Authority), Morocco, Pakistan, Romania, Russia, Sri Lanka, Chinese
Taipei, Tunisia, Ukraine and Zambia. (However, a new law that has been proposed in
Kenya would abolish the role of the Minister in substantive decisions and create an
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autonomous competition authority.) In addition, Ivory Coast noted in its written
contribution that final decisions under it’s competition law are made by the Minister
of Commerce; and China stated in its written contribution that an objective of its
current Countering Unfair Competition Law contains public interest objectives, and
that the same is true of its proposed draft Antitrust Law.

9. One of the questions in the questionnaire asked: “If the competition policy
objectives include any non-competition objectives, in how many cases per year do
such objectives lead to a decision that is different from the decision that would have
been taken if the competition policy objectives were limited to promoting
competition objectives?” No respondent, apart from Zambia, affirmatively reported
more than one case per year in this regard, although the responses to this question
sometimes were not clear.

10. Brazil, Denmark, Hungary, Mexico, New Zealand, Norway, Romania, South Africa,
Venezuela and, possibly, Zambia. It may be noted that there has been an active
debate in Canada regarding whether the objectives of that country’s Competition
Act include the maximisation of total surplus, at least in relation to the merger
provisions in the legislation. 

11. The term “competition authority”, as used in the questionnaire and in this note,
means any non-judicial authority or body independent of or incorporated in
governmental bodies, which is the primary responsible body of the country for the
enforcement of competition law and other activities in the competition policy area,
regardless of its name. Bodies with more limited tasks in the competition policy
area, or at a lower administrative level, are not understood as ’the competition
authority’ although their activities are touched upon in some parts of the description.

12. In many of these jurisdictions, the adjudicative function is performed by an
independent body.

13. For example, New Zealand, Romania and South Africa. Australia and Switzerland
also appear to have established independent agencies to facilitate the pursuit of
the competition law and policy objectives in their jurisdiction, although they did
not explicitly state so in their responses. 

14. For example, Germany, Jamaica and the Netherlands. The Norwegian Competition
Authority was structured as a “subordinated body to the Ministry of Labour and
Government Administration”. Similarly, Taiwan’s CTFTC apparently is a ministerial
level government agency, and the Antimonopoly Committee of Ukraine reports
directly subordinate to the President of the country and is accountable to the
Supreme Rada (Parliament). See also the discussion of Kenya’s proposed competition
law, supra, note 8. It is not clear whether that law will contain public interest
objectives. Note that Gabon, Macedonia, Pakistan and Sri Lanka all have competition
authorities that are structured within a ministry or as part of the broader government,
although none of these countries reported that the competition objectives had
influenced the design of the competition authority. 

15. Russia.

16. Italy and Lithuania. 

17. Mexico (only for budgetary reasons) and Spain.

18. For example, Canada, although its response to the questionnaire does not suggest
that the decision to structure the Competition Bureau was related to the competition
law and policy objectives in that country.

19. In Germany, Ireland (media mergers only), the Netherlands, Norway and
Switzerland the public interest determination is made by the relevant minister or
government council. By contrast, Australia and New Zealand allow their competition
authority to consider public interest objectives, albeit only in the context of whether
to issue an “authorisation” of an anti-competitive merger or trade practice. 
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20. In approximately ten countries (Brazil, Cameroon, China, Gabon, Macedonia,
Pakistan, Russia, South Africa, Sri Lanka and Chinese Taipei) the competition
authority is able to public interest objectives into account; whereas only
approximately five countries (Ivory Coast, Jamaica, Kenya, Romania, and Ukraine)
appear to reserve the consideration of public interest objectives to a Minister or
other government body. It is not clear how the public interest determination is
made in Morocco.

21.  Romania.

22.  Cameroon and Zambia.

23.  Chinese Taipei.

24.  Switzerland.

25.  Germany, Ukraine

26.  New Zealand, South Africa.

27.  Bulgaria, Hungary, Italy and Lithuania.

28.  Bulgaria, Lithuania, Romania, Ukraine and Russia. 

29. As of 28 January 2003, a total of 15 written contributions on objectives of
competition law and policy had been received by the Secretariat.

30. For the purposes of this note, the types of objectives promoted in Article 81(3) of
the Treaty of Rome (i.e., improving the production or distribution of goods or
promoting technical or economic progress) are considered by fall into the category
of core competition objectives.

31. See note 2 above for description of the principal types of public interest objectives
that were identified. The “market integration” objective embraced by European
countries was not included in determining the number of jurisdictions that promote
public interest objectives through their competition law and policy. 

32. In Australia, pursuant to s. 29(1) of the Trade Practices Act of 1974, the relevant
minister may give the ACCC directions connected with the performance of certain
functions or the exercise of certain powers under the Act. Similarly, Section 26 of
New Zealand’s Commerce Act creates a mechanism for the government to transmit
a policy statement to the Commerce Commission, which the Commission may
weigh in its own discretion. In South Africa, the Minister of Trade and Industry
may make submissions on industrial and social policy pursuant to a mechanism
established in that country’s Competition Act and the Rules of the Commission and
the Tribunal. In the Netherlands, the Minister of Economics apparently has the
power to issue general or specific instructions in writing to the NMa, including in
respect of particular cases, although this power has never been exercised.

33. Bulgaria and Chinese Taipei. This consideration also may explain why Russia
created the Ministry for Antimonopoly Policy and Support of Entrepreneurship. 

34. Germany and Switzerland.

35. Russia and South Africa (although the decision to allocate this task to MAP may
not have flowed directly from Russia’s competition law and policy objectives).

36.  Germany and Mexico.

37. This observation was made by Cameroon, Germany (which suggested that
alternatively structured authorities with ex ante powers in certain sectors might be
a better approach) and South Africa.
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ANNEX I 

Questionnaire on the Objectives
of Competition Policy

The following questionnaire is directed towards obtaining information
regarding the objectives of competition policy in the recipient’s jurisdiction,
especially as they may be relevant to the design of the agency that is
responsible for competition law enforcement within the jurisdiction. Based on
the replies to the questionnaire, a note will be prepared by the OECD
Secretariat to serve as a basis for the discussions at the Forum meeting.

For the purposes of questionnaire, the term “Competition Legislation”
means the principal competition law or laws in the jurisdiction, i.e., those that
proscribe anticompetitive practices, including, if applicable, mergers, and that
are of general application in the jurisdiction. This includes any regulations
enacted under the Competition Legislation. However, sectoral laws and
regulations that may include provisions directed towards one or more
anticompetitive practices or mergers are not intended to fall within the
meaning of the term “Competition Legislation”.

The term “Competition Authority” means the person(s) or agency that is
officially responsible for administering and enforcing the Competition
Legislation.

The term “Competition Law” means the Competition Legislation,
together with any jurisprudence that has developed thereunder.

The term “Competition Policy Objectives” means those objectives or
purposes that are identified in the Competition Law, as well as any objectives
in the competition policy field that may be identified in the Constitution of the
jurisdiction.
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1. The Competition Policy Objectives in your Jurisdiction

● What are the Competition Policy Objectives in your jurisdiction? (If there are
different or additional objectives for some sectors, please specificy.)

● Where are those Objectives identified, e.g., in the Competition Legislation,
regulations, jurisprudence, or constitution? Please specify. For example, if
the Objectives are identified in the Competition Legislation, are they
contained in a purpose clause, in the preamble, or elsewhere?

● Are those Objectives given equal weight by the Competition Authority and
the relevant courts tribunals or other decision-maker? If not, how is the
ranking among the various objectives determined, and what is that
ranking?

● In practice, how are trade-offs made between conflicting objectives, e.g., is
the decision purely subjective?

● Is anyone other than the Competition Authority and the courts/tribunals
involved in the assessment of the Objectives? If so, who, and at what stage?

● Does the Competition Law or constitution specify any factors that should or
may be taken into consideration in determining whether the Objectives, in
aggregate or individually, have been or are likely to be met in a particular
case? If so, are those factors given equal weight? If they are not given equal
weight, please explain the weighting.

● What steps have been taken to provide the public with a degree of
predictability and certainty regarding the manner in which trade-offs will
be made among objectives that may conflict?

● Have the Objectives changed over time? If so, please explain why, and
describe the process and the extent of consultation that was undertaken
with the Competition Authority, the business community, consumer groups
and other stakeholders.

● In exercising its enforcement or prosecutorial discretion, or in otherwise
reaching its decisions, does the Competition Authority ever take into
account, either generally or in “close” cases, any industrial, social policy or
other objectives that are not officially recognised in the Competition Law,
e.g., employment, regional development, international competitiveness
(e.g., the promotion of a “national champion”), “fairness” in the market,
domestic control/national security, concentration of economic decision-
making, the balance of trade, trade among Member States, inflation,
environmental or gender goals, etc.? Please explain.

● Is the Competition Authority ever subjected to government influence to
take such other industrial, social policy or other objectives into account?
Please explain.
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● Would you consider the Competition Law to be the optimal vehicle for
advancing each of the Competition Policy Objectives or any other objectives
that may be taken into account in specific cases from time to time? Please
explain, drawing on experience to date with the Competition Law, including
any difficulties that may have been encountered in attempting to advance
one or more Competition Policy Objectives or other objectives through the
Competition Law. If the answer to this question is negative, please explain
why the Competition Law is not the optimal tool for advancing those
Competition Policy Objectives or other objectives that could better be
promoted through other policy instruments.

● Are there any objectives not specified in the Competition Law or
constitution that you believe should be included in the Competition Policy
Objectives of your jurisdiction? Please explain.

● If the Competition Policy Objectives include any non-competition
objectives, in how many cases per year do such objectives lead to a decision
that is different from the decision that would have been taken if the
Competition Policy Objectives were limited to promoting competition
objectives? Is there a trend that can be discerned in this regard? (Note: For
the purposes of this question, please consider competition objectives to
include the protecting the “process” of competition, protecting consumers,
and promoting competitive prices, product choices, innovation and
efficiency.)

● Regarding the competition objectives described in the immediately
preceding question, please explain whether those objectives are directed
towards protecting consumers (whether by maximising consumers’ surplus
– e.g., preventing wealth transfers from consumers to producers – or
otherwise), maximising total surplus (i.e., the sum of consumers’ surplus
and total surplus) or achieving another goal. If the paramount objective is
the maximisation of total surplus, please describe how trade-offs are
conducted between competition and efficiency in those cases where there
is a conflict, e.g., a case involving an anti-competitive merger that is likely to
result in efficiency gains that will be greater than the anti-competitive
effects of the merger. In addition, please describe any difficulties that have
been encountered and any discuss implications that these difficulties may
have for the choice of ultimate goals, as well as for the design of the
Competition Authority and the courts/tribunals.
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2. Relationship between the Competition Policy Objectives
and the Design of the Competition Authority

● How did the Competition Policy Objectives influence the design of the
Competition Authority and other competition institutions in your
jurisdiction?

● Why were alternative approaches rejected?

● In retrospect, would any of those alternative approaches, or another
approach that was not considered previously, (for example, an approach
that may have been developed in the interim in another jurisdiction), be
superior, in terms of facilitating the achievement of the Competition Policy
Objectives? In responding to this question, please take into account any
difficulties or limitations that the existing institutional design of the
Competition Authority may have presented for the attainment of the
Competition Policy Objectives.

● Is the Competition Authority as presently structured within the broader
government apparatus the optimal body to facilitate the attainment of the
Competition Policy Objectives? If not, please identify what other bodies
(existing or that should be created) would be better able to achieve certain
Competition Policy Objectives.

● How could the existing structure of the Competition Authority be modified
to better facilitate the attainment of the Competition Policy Objectives?

● Are there any specific steps or measures, short of a change to the structure
of the Competition Authority, that could be taken to assist the Competition
Authority and the relevant courts or tribunals to achieve and promote the
Competition Policy Objectives?

● Would any of the approaches described in question #3 of this section of the
questionnaire better insulate the Competition Authority or the relevant
courts/tribunals from political or other external influence, particularly in
respect of the attainment of the Competition Policy Objectives and the use
of Competition Law to promote other, unofficial objectives?
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... and the Optimal Design
of a Competition Agency

1. Introduction
Around 100 countries in the world have set up institutions for enforcing

competition laws and/or performing other tasks in the competition policy area.
Others are in the process of preparing for such institutions. Existing competition
institutions are sometimes discontinued, and replaced with other institutions
with the same or similar tasks. When preparing for the establishment of a new
institution, either the first of its kind in a country or replacing previous bodies, the
issue how the new institution should be designed is of central importance.
Experiences with alternative designs of current competition institutions in other
countries should be helpful in that process.

The preliminary agenda for the meeting of the Global Forum on Competition
on 10-11 February 2003 includes a session on alternative designs of a competition
agency. Participants in this meeting have been encouraged to submit written
contributions on the Objectives of Competition Law and the Optimal Design of a
Competition Agency within the Overall Government. The purpose of the present
note is to supplement these written contributions as a starting point for the
discussions at the meeting, by providing a synthesis of responses to the
questionnaire on the Optimal Design of a Competition Agency (Annex I) that
was circulated to participants in November 2002 and suggesting a number of
aspects of the topic to be discussed.

2. Survey of participating countries’ design of competition 
institutions

In order to gather information related to the design of national competition
authorities, the OECD Secretariat sent out the aforementioned questionnaire to
participants of the Global Forum on Competition. The focus of this survey was on
the “external” design, that is, the place of this authority in the administrative
structure, its relations to other bodies – horizontally and vertically – and its
competences rather than the “internal” organisational structure. The
questionnaire was divided into four main parts dealing with, respectively,
the position of the competition authority, its tasks and powers, relations to other
governmental bodies and, finally, questions relating to influence and
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independence. The following summary of the responses to the questionnaire is
based upon a total of 37 replies received.

The term “Competition Authority”, as used in the questionnaire and in
this note, means any non-judicial authority or body independent of or
incorporated in governmental bodies, which is the primary responsible body
of the country for the enforcement of competition law and other activities in
the competition policy area, regardless of its name. Bodies with more limited
tasks in the competition policy area, or at a lower administrative level, are not
understood as ’the Competition Authority’ although their activities are
touched upon in some parts of the description.

2.1. The position of the Competition Authority in the administrative 
structure

As confirmed by all of the replies, the primary legal basis for the
establishment and competences of a Competition Authority is always a law –
or several laws. A few authorities also see the constitution as their legal basis,
and around one fifth of the replies indicate governmental or ministerial
regulations as an additional basis.

The decision on the budget of the Competition Authority often involves
several levels of government. 60% of the replies indicate that the Parliament or
other legislative assembly is involved in the procedure. Where Parliament is
not involved, the decision is normally either taken by the Government or by a
Minister (around 15% in each category). A few authorities have no separate
budget. Less than one fifth of the Competition Authorities have revenues from
fines or fees contributing to their funding.

The status of the Competition Authority in the public administration is
often difficult to define in an unambiguous way, due to differences among
countries’ administrative structures and traditions. Around one third of the
Competition Authorities look upon themselves as independent of Government.
Slightly more – around 45% – are incorporated into a Ministry. The remaining
group in-between – around one fifth – do not make part of a Ministry but still
consider themselves to be responsible to Government.

Another factor defining a Competition Authority’s position in the
administrative system is the method of appointing the President or Head of the
Authority. Often this procedure includes several steps of recommendation,
nomination, and final approval. Almost half of the replies indicate that the
Head of State is involved in the appointment of the Head of the Competition
Authority. In three of these countries also Parliament gives its approval.
Where the Head of State is not involved, either the Government (close to 25 %)
takes the decision on the appointment, or the Prime Minister or other Minister
(close to 20 %). One Competition Authority has its Head appointed by the
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Commissioners of the Authority, subject to approval of the relevant Minister,
and one country has established a Public Service Commission, which is an
independent constitutional body that appoints public servants including the
Head of the Competition Authority.

2.2. The tasks and powers of the Competition Authority

As could be expected, almost all Competition Authorities reply that they
investigate infringements of competition law. More than half of the replies
include an assessment of the share of the Competition Authority’s resources
engaged in investigations. The share varies widely, from 20 % to 94 %, with an
average over 40 % of total resources.

Other tasks performed by close to all Competition Authorities are decision-
making in individual cases of competition law enforcement, and general sector
investigations or economic studies. This high share for decision-making would
of course not imply that those authorities have the power of taking all kinds of
decisions on a case. For instance, a Competition Authority may have powers to
grant an individual exemption but would have to bring the case to court for a
ruling on sanctions. Decision-making takes, on the average, a more important
share of the Competition Authorities’ resources (above 25 %), as compared to
sector investigations and economic studies (10 %). More than 85 % of the
Competition Authorities replied that they have competition advocacy as one of
their tasks. The share of total resources devoted to competition advocacy, where
this task is included in the Competition Authority’s responsibilities, was
reported normally to stay in the interval 10-20 %.

Out of the around 90 % of Competition Authorities that have competence
to take certain kinds of decisions on individual competition law cases, around
two thirds have a specific collegiate body for decision-making. In the
remaining third the power to take such decisions is assigned to the Head of
the Authority. When decisions are taken by bodies external to the Competition
Authority, categories mentioned by respondents include courts of general
jurisdiction, specialised courts and other collegiate bodies, and ministers.

No respondent has indicated that first instance decisions on competition
law cases would be final. Courts of general jurisdiction are the most common
instances of appeal, as indicated in two thirds of the replies. One third
mention specialised courts. Appeals outside the judicial system are less
frequent. However, in seven countries decisions taken by the Competition
Authority can be appealed to the Authority itself, and in four countries
appeals are made to the administrative superior to the competition Authority,
e.g. a Minister or the Government.

No other individual task is performed by as many as one third of the
Competition Authorities replying to the questionnaire. The most common
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tasks outside the core competition law and policy area are, in falling order,
consumer protection, sectoral regulation, price control, state aid control, and
public procurement control. The share of responses indicating those tasks
range from 30 % for consumer protection down to 20 % for public procurement
control. One response indicates more than 40 % of total resources being
devoted to consumer protection. For those other respondents that were able to
assess resources spent on consumer protection, this share stays within the
interval 5-15 %. Telecommunications is the sector most commonly regulated
by Competition Authorities, followed by the energy sector. No Authority has
reported that more than 20 % of total resources are spent on sector regulation

2.3. The Competition Authorities’ relations to other governmental bodies

Around one fourth of the replies indicate that there is a sub-national body
dealing with competition policy. These may be regional offices of the Competition
Authority or – in some cases – parts of a separate organisation with tasks in the
competition policy area. More commonly, bodies at the same level as the
Competition Authority may have tasks in specific parts of the competition
policy area or relating to specific sectors of the economy. Close to 40 % of the
respondents replied that there is another agency with competence to enforce
competition law, either exclusively or in parallel with the Competition
Authority. Typically, sectors like the financial sector and telecommunications
are fields where an agency separate from the Competition Authority may
enforce competition law. Other examples relate to policy areas like public
procurement and state aid control, which may be handled by a separate agency
where included in competition legislation. The same number of replies to the
questionnaire report the existence of an agency, separate from the Competition
Authority, having other tasks in the competition policy area than enforcing
competition law. Finally, one third of the Competition Authorities are the sole
agencies in the country entrusted with tasks in the competition policy area.

80 % of the Competition Authorities responding to the questionnaire are
engaged in formal and/or informal co-operation with other government agencies
within the jurisdiction.1 Those with most extensive co-operation quote more
than 20 authorities with whom they liaise, but in general the number of agencies
involved in co-operation with the Competition Authority stays within the interval
4 to 6. Formal co-operation is slightly more common than informal co-operation.
Close to 40 % of the Authorities engaged in co-operation have both kinds.
Agencies in the telecommunications and energy areas are most often mentioned
as co-operation partners, followed by consumer policy agencies, financial sector
supervisors, sector regulators in different transport sectors, and privatisation
agencies. The variety of other kinds of government agencies co-operating with
Competition Authorities is remarkably broad – however, most of those are quoted
only in one or two replies.
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2.4. Influence and independence

With rare exceptions, most Competition Authorities are in a position to
influence current or proposed legislation through more or less formalised
consultations, participation in the law-shaping process, or the right to submit
proposals and objections. Influence on legislation is obviously most important
relating to competition law, but many Competition Authorities advocate for
pro-competitive legislation also in other policy areas when such laws may
have an impact on competition. Although few Competition Authorities seem
to have an automatic right to be consulted on proposed legislative changes,
the responses to the questionnaire generally suggest widespread de facto
influence on the legislative process. Several of the Competition Authorities
state that they act proactively, taking initiatives against rules and regulations
restraining competition.

Compulsory consultation with the Competition Authority more frequently
applies to decisions by regulatory authorities and other governmental bodies.
Around 60 % of the replies indicate some form of compulsory consultation with
the Competition Authority. The most important category among those is the
obligation for sector regulators in telecommunications and other areas to
consult with the Competition Authority before taking an individual decision or
adopting new rules. Other examples of decisions that are subject to compulsory
consultation with the Competition Authority include the granting of state aid,
exclusive rights or privileges, the establishment of product standards, re-
introduction of price and market controls, and structural measures taken by
government agencies like creating, re-organising or liquidating economic
entities.

More than half the number of Competition Authorities that have replied to
the questionnaire feel that they have medium influence on the Government,
Parliament, and other bodies of public administration through advocacy
initiatives. The proportion assessing that they have high influence slightly
exceeds 20 %, the same number of respondents see their influence as low and
one reply states no influence.

The questionnaire also mapped Competition Authorities’ perceived
degree of independence from political influence. When enforcing competition
law in individual cases, 50 % of the Authorities considered themselves totally
free from political influence, and another close to 45 % reported a high degree
of independence. Only two replies indicated a medium degree of
independence in competition law enforcement. When dealing with advocacy
initiatives, perceived independence from political influence was only slightly
lower. 80 % of the replies stated total or high independence and almost 15 %
saw their independence as medium. When comparing these replies with the
outcome of the query on objectives, it is noteworthy that the respondents to
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questionnaire A on the Objectives of Competition Policy identified greater
independence as being the one thing that could most help to facilitate better
attainment of the competition law objectives in their jurisdiction.

Having a seat in the country’s central bodies of governance may be one of
the factors contributing to a Competition Authority’s influence on Government.
On the other hand, such representation may also make the Competition
Authority more exposed to political pressure relating to individual competition
cases or advocacy initiatives. One fifth of the Competition Authorities
responding to the questionnaire have a seat in the Government Cabinet, and
most of these Authorities are also represented in other permanent Ministerial
or Parliamentary bodies. Representation in ad hoc bodies set up by the
Government or a Minister is far more frequent – more than 40 % of the
Competition Authorities are engaged in such activities. On the other hand, one
third of the replies state no form of representation at the political level.

3. Observations based on the questionnaire material

The results from the questionnaire on the design of competition
institutions should for different reasons not be generalised as representative
for Competition Authorities in general. The most obvious reason is the limited
number of replies – in total 37 responses. Among countries participating in the
meeting of the Global Forum on Competition, those who have responded
might have other characteristics in some respects than the non-respondents.
40 % of the replies come from OECD Member countries, and the remaining
majority of the answers represent to a large extent economies in transition
and developing countries. Still another reason is that it was not possible to
submit the questionnaire form to a previous test in order to detect possible
ambiguities. In cases where the answers suggest that respondents may have
given different interpretations to a specific question, time has not permitted a
second round of follow-up questions.

In spite of these limitations, the questionnaire material provides a broad
picture of different approaches to the design of competition institutions. Some
general observations should also be relevant, provided the conclusions are
seen rather as issues for discussion than as precise statements that could be
applied to Competition Authorities in general.

The most striking observation from the questionnaire material is the broad
scope of different models and solutions for the institutional arrangements. The
status of the Competition Authority in the public administration may range
from structural independence from Government to being integrated in the
ministerial structure, with no evident predominance for any particular
approach. Involvement in the work of the Government also varies widely, from
the Head of the Competition Authority having a seat in the Government
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Cabinet to Authorities having no representation whatsoever at the political
level. What is particularly striking, and somewhat inconsistent with the
responses to the questionnaire on the Objectives of Competition Policy, is the
extent to which virtually all respondents, regardless of the institutional
design of the competition agency in their jurisdiction, considered themselves
to be totally or highly independent from political influence in the enforcement
of competition law.

However, one common trait for many Competition Authorities is high
level government influence on the Authority’s resources; nearly two thirds of
the replies indicate that Parliament is involved in deciding the budget, and
almost half of the responding countries have the Head of State involved in the
appointment of the Head of the Competition Authority.

In spite of the institutional variety, there is a core of common tasks
assigned to most Competition Authorities. Based upon rules of law, these
Authorities normally investigate, take at least certain kinds of decisions on
competition cases and engage in competition advocacy. Beside these core
activities, close to 85% perform general investigations into a sector of the
economy and/or other economic studies. Further, Competition Authorities
may have a variety of other tasks, none of which could be said to be typical for
these Authorities in general. Such additional tasks include consumer
protection, sector regulation, price control, state aid control and control of
public procurement.

Independence and influence are attributes of a Competition Authority
that often come under discussion. However, these are factors that are difficult
to define in quantitative terms, and consequently also difficult to measure. On
these issues the questionnaire was based upon the Competition Authorities’
own perception. Although only around one third of the Authorities stated that
they had an independent status in relation to Government, 95% perceived
total or high independence when enforcing competition law. A slightly lower
but still high share of Competition Authorities – 80% – saw themselves as
independent from political influence in their advocacy work. Also seen against
the background of a possible inconsistency with responses to questionnaire A,
it seems that the concept of independence in a more profound sense would
need to be analysed and defined.

Around half the number of responding Competition Authorities perceive
having medium influence on the Government, Parliament, and other bodies of
public administration through advocacy initiatives. There are some common
traits for those eight respondents who consider themselves having high
influence: all but one have Parliament involved in the budget process, and all
but one perceive having total or high independence in their advocacy work. In
addition, two thirds have the Head of State involved in the appointment of the
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Head of Authority. It also seems that the rights of an Authority to deal proactively
with anti-competitive legislation have importance on the level of influence. On
the other hand, the majority of these highly influential Authorities does not have
the benefit of compulsory consultation procedures and does not have a seat in
the Government Cabinet. As could be expected, Competition Authorities not
having competition advocacy as one of their tasks perceive their influence on
Government as low or none.

Institutional autonomy, freedom from political influence on the
Competition Authority’s activities and the ability to exert influence on
political decisions are sometimes seen as interrelated. Thus, a highly
autonomous Authority is assumed to stand free from political influence on
decisions and initiatives. On the other hand, an Authority more close to the
Government, perhaps involved in the political agenda, might be positioned to
have a stronger influence on political decisions. There is some support in the
replies for a connection between institutional autonomy and independent
competition law enforcement. Those authorities that perceive themselves as
organisations independent of the Government have replied that they either
have total independence from political influence when enforcing competition
law (two-thirds of independent authorities) or a high degree of independence
(the remaining third). The corresponding share of total law enforcement
independence among Competition Authorities incorporated into a Ministry is
lower – only 40 %. However, in the field of competition advocacy the material
from this limited questionnaire does not support such conclusions on an
interrelation between autonomy, independence and influence.

4. Issues related to the design of a competition institution

Several aspects of the design of a competition authority are linked to the
traditions and institutional structure of the country, and could not – or only
with difficulty – be set up in a different way than is customary for comparable
public administrative bodies in the jurisdiction. The questionnaire responses
do not tell to what extent the variety in institutional designs is a result of such
differences between countries, as opposed to the types of issues discussed in
this note, or whether other solutions would be viable. Presumably there is a
high degree of country-specific influence on issues like legal basis, budgetary
process, appointment of officials, and relation to the ministerial structure.

Other aspects of the design of a competition institution would likely be
subject to more discretion. The replies to the questionnaire suggest that there
is a real option for choice on a number of issues. Evidently there is no one
optimal design given the objectives that have been adopted for the competition
agency or the functions that have been allocated to it. There appears to be a
considerable variety in the solutions chosen in different jurisdictions, and it is
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difficult to ascertain whether these alternative approaches are optimal
without also looking at country specific factors such as its legal and
administrative traditions, stage of economic development, political realities,
etc. The following questions refer to some of these options for the design of a
competition institution:

● Should the tasks of the Competition Authority include i) investigation of competition
law infringements,ii) decisions on individual competition cases,2 iii) investigations
into sectors of the economy and economic studies,3 and/or iv) competition

advocacy?

There a differing views on whether all of these tasks ought to form part of
the core responsibilities of a Competition Authority. Some countries prefer to
place decision-making (in terms of whether to prohibit or sanction a matter, in
the first instance) in a body separate from the Competition Authority, while
others create a collegiate body within the Authority. Still others confer
decision-making powers to the Head of the Authority. Often some kinds of
decisions on competition cases are taken by the Competition Authority and
others by a separate body or a general court (see following bullet point).
Economic studies presuppose that the Authority has resources for economic
analysis, and often that would also be the case for competition advocacy.
Thus, including those tasks may be related to whether the competencies of
the Competition Authority are predominantly judicial or mixed judicial-
economic. If some of these tasks – mainly iii) and iv) above – are not assigned
to the Competition Authority, the issue arises whether they should be
assigned to a separate body or not be performed at all.

● How should different kinds of decisions in application of competition law be
allocated between the Competition Authority and one or more bodies separate from

the Competition Authority?

Normally the decision-making power is allocated differently depending
upon the nature of the decision – for instance, a Competition Authority may
have competence to decide on an individual exemption but not on
prohibitions or imposing fines. The allocation of decision-making powers are
linked to the competencies and internal structure of the Competition
Authority, as well as to the nature of bodies separate from this authority that
have powers to decide on competition cases. In countries where competition
law infringements may be subject to both administrative and criminal
proceedings the issue arises whether to allocate these to the same or different
decision-making bodies. A similar issue is whether civil matters should be
adjudicated by a specialised Tribunal or in general courts. In some jurisdictions
the Competition Authority has prosecutorial and/or adjudicative functions as
well as investigatory functions. How should considerations of procedural
fairness and due process best be addressed in such cases?
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● How should the decision-making functions of a Competition Authority be designed?

What are the pros and cons of a single head-of-agency approach versus a
board-of-commissioners approach? Is one approach superior in certain
situations, such as when i) the authority is completely independent from
other branches of government; ii) it also is responsible for functions such as
sectoral regulation, consumer protection or state aids; or iii) it is responsible
for adjudicative functions? What, if any, implications for institutional design
flow from a need by the authority to enforce criminal powers?

● How should competence to enforce competition law in the first instance be allocated
between the Competition Authority and other government agencies?

Some countries prefer to have the Competition Authority responsible for
enforcing the competition law in all sectors of the economy. Others place this
responsibility on a separate body for specific sectors, for instance the financial
sector. Sector regulators are sometimes empowered to enforce competition
law in parallel with the Competition Authority. Where sectoral regulators have
exclusive or dual jurisdiction over competition law enforcement, one of the
advantages would be increased coherence between regulatory activities and
the enforcement of competition law. On the other hand, some see a risk of
inconsistent competition law enforcement when split up on different
authorities, and others fear that the regulatory approach and “culture” of a
regulator would unduly influence the application of competition law. Another
issue is whether the powers to enforce competition law should be centralised
to one national Competition Authority or shared with a system of sub-
national regulators. Where regional agency offices are established, what are
the pros and cons and what implications does this have for the design of the
Competition Authority?

● Should the Competition Authority have tasks outside the core competition policy
area? If so, which tasks, and what implications does this have for agency design?

The issues most often discussed is whether a Competition Authority
should also have tasks as sector regulator – and if so, for which sectors – and
whether there are reasons to combine competition policy and consumer
protection in one authority. The first of these questions has been subject to
comprehensive work, including in the OECD Competition Committee. The
Committee has further agreed to discuss the links between competition policy
and consumer policy in a future round table session. Obviously the protection
of consumers against deceptive and fraudulent behaviour by sellers has strong
links to competition policy, and many countries have seen advantages in
combining those branches of market regulation in one authority. On the other
hand, consumer protection may also have a focus on product safety issues,
which are less related to competition policy and in some cases include
product standardisation approaches that might encourage concerted
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behaviour among competitors. In the gradual shift towards more market-
oriented economic policies, several countries have reduced the role of price
controls. However, Competition Authorities have often been responsible for
administering such regulations and in some cases price control is still
included in the tasks of a Competition Authority. State aid control is
sometimes seen as a part of competition policy in the broad sense, not least
among countries preparing for accession to the European Union. Some
countries also see aspects of public procurement control as related to
competition policy – in particular issues related to the right of tendering
companies to have access to the market on non-discriminatory terms.

● What institutional arrangements and procedures are optimal to support the

Competition Authority’s task in the advocacy area?

As indicated above, the questionnaire material does not provide much
guidance on factors that make Competition Authorities successful in their
advocacy activities. One reason is probably that advocacy could be performed
in so many different fora, using a broad variety of approaches, ranging from
informal persuasion of key decision-makers to participating in regulatory
proceedings before sectoral or multi-sectoral regulators, interdepartmental
meetings within government, submitting formal proposals to Government or
Parliament, publishing results of studies on competition problems, initiating
public debate or educational activities directed to the general public. One
factor is probably having qualitative and quantitative resources to prepare
convincing arguments for pro-competitive solutions. Another one relates to
recognition and support for the advocacy role of the Competition Authority,
something that could be done in different formal or informal ways.

● What design is optimal for achieving a high degree of actual and perceived

independence from political influence?

For instance, is structural independence from other branches of
government or separation from the ministerial structure necessary or helpful?
What, if any, implications does institutional design have for transparency and
public confidence in the Competition Authority? There are several subtle ways
in which government or a ministry could exert an influence on the actions by
an enforcement agency. One is influencing the budget of the Competition
Authority, another one relates to appointing the Head of the Competition
Authority and – maybe still more important – how the Head may be removed
from office. How could procedures for establishing the budget and appointing
the Head be designed in order to safeguard the appropriate level of
independence? Obviously the Government has a legitimate interest in
influencing what a Competition authority does, and how, in broad terms. The
issue of independence would rather come up when the authority is handling
a specific case or taking an advocacy initiative. Thus, when discussing
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independence it might be useful to identify the line of demarcation between
legitimate and undue influence from the political level.

● When jurisdictions have political influence on decisions enforcing competition law,
how could that influence optimally be designed?

Where the Government retains a role in the decision-making process,
what is the optimal way for it to input into the process? Some competition
laws contain a public interest test for certain matters. In those cases, should
the public interest be adjudicated by the same institution that adjudicates
competition issues or should public interest issues be reserved to politicians,
leaving competition issues to courts or other institutions?

● What are the pros and cons of partly financing the Competition Authority through

fines, notification fees or similar sources of revenue?

Few if any public authorities feel free of budget constraints. Letting the
Competition Authority retain part of fines or fees related to competition cases
is sometimes seen as a way to find new sources of funding in a situation when
the general State budget is insufficient. Fines and fees also have the advantage
of being linked to the overall workload of the Authority. However, such sources
of funding may at the same time create risks for sub-optimal priorities for the
Competition Authority’s work, for instance focussing on the number of cases
rather than their anti-competitive effects. As for fees, they may be set at a
level corresponding to the average costs of the authority handling a particular
category of matter. In such a case, the risks of distorting effects on the
authority’s priorities may be limited. On the other hand, fines have no relation
to the costs of the Competition Authority, and there are more obvious risks of
giving wrong incentives to an authority that may add fees to its budget,
especially if the Competition Authority de facto has a high degree of influence
on the amount.

Notes

1. The questionnaire did not address the issue of international co-operation.

2. For instance, decisions on a) declaring a practice not infringing a prohibition,
b) individual exemption, c) prohibiting a practice, d) ordering termination of an
infringement, e) fines or other sanctions, or f) prohibiting or approving a merger.

3. This category includes different types of broader studies not making part of an
individual competition case. ’Investigations into sectors of the economy’ generally
refers to initiatives aiming at the disclosure of infringements, enabling the opening of
ex officio cases, whereas ’economic studies’ more broadly deal with the functioning
of competition, for instance aiming at advocacy initiatives.
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ANNEX I 

Questionnaire on the Optimal Design
of a Competition Agency

The following questionnaire aims at gathering information related to the
design of national competition authorities. The focus is on the “external”
design, that is, the place of this authority in the administrative structure, its
relations to other bodies – horizontally and vertically – and its competences,
rather than the “internal” organisational structure. Based on the replies to the
questionnaire, a note will be prepared by the OECD Secretariat to serve as
basis for the discussions at the Forum meeting.

The term “Competition Authority”, as used in the questionnaire, means
any non-judicial authority or body independent of or incorporated in
governmental bodies, which is the primary responsible body of the country for
the enforcement of competition law and other activities in the competition
policy area, regardless of its name. In some countries, where two bodies would
be considered as “primary responsible for the enforcement of competition
law”, that should be reflected in the replies. However, bodies with more
limited tasks in the competition policy area, or at a lower administrative level,
should in this context not be understood as “the Competition Authority”,
although their activities are touched upon in some of the questions.

The questionnaire is divided into four main parts dealing with,
respectively, the position of the Competition Authority, its tasks and powers,
relations to other governmental bodies and, finally, questions relating to
influence and independence. In the majority of the cases the answers to the
questions can be selected from given options. In some cases the question
requires an explanative answer.
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1. The position of the Competition Authority in the administrative 
structure

1) What is the legal basis of the establishment and competences of the
Competition Authority?

– Constitution  ❑

– Law ❑

– Governmental Regulation ❑

– Ministerial Regulation ❑

– Other, please specify ...........................................................................................

2) Who decides on the budget of the Competition Authority?
(more than one answer is possible)

– Parliament/legislative assembly ❑

– Government ❑

– Responsible minister ❑

– Revenues from fees, fines, other sources ❑

– No separate budget for the Competition Authority ❑

– Other, please specify ...........................................................................................

3) What is the status of the Competition Authority in the public
administration?

– Organisation independent of the Government ❑

– Organisation responsible to the Government, but not 
incorporated into any Ministry ❑

– Organisation incorporated into a Ministry ❑

– Other, please specify ...........................................................................................

4) The President/Head of the Competition Authority is appointed by:
(in the case of a more than one step procedure, please indicate these steps)

– Head of the States ❑

– Parliament ❑

– Prime Minister ❑

– Government ❑

– Minister ❑

– Other, please specify ...........................................................................................
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2. The tasks and powers of the Competition Authority
5) What are the tasks of the Competition Authority? (more than one answer is
possible) Please indicate the approximate percentage of the authority’s total
resources engaged in the respective tasks.

– Investigation of infringements of competition law ❑ ..........

– General investigations into a sector of the economy,
economic studies, etc ❑ ..........

– Decision-making in individual cases of competition
law enforcement ❑ ..........

– Representation of the public interest in the decision-
making procedure (if decision is brought by an other entity) ❑ ..........

– Competition advocacy ❑ ..........

– Price control ❑ ..........

– State aid control ❑ ..........

– Public procurement control ❑ ..........

– Sectoral regulation (please specify sectors) .................

.................

.................

– Consumer protection ❑ ..........

– Other, please specify .................

6) Decisions in individual competition law cases are brought by

– Head of the Competition Authority ❑

– Collegiate body within the Competition Authority ❑

– Body external to the Competition Authority ❑

 • separate collegiate body ❑

 • specialised court ❑

 • Court of general jurisdiction

 • Minister ❑

– Other, please specify ...........................................................................................

7) Decisions taken by the Competition Authority can be appealed at 

– the Competition Authority itself ❑

– the superior of the Competition Authority in the system
of public administration (e.g. Minister, Government) ❑

– specialised court ❑

– court of general jurisdiction ❑

– no remedy is available ❑

– Other, please specify ...........................................................................................
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3. The Competition Authority’s relations to other governmental 
bodies

8) Is there a regional organisation for competition policy, separate from or
making part of the Competition Authority? Yes ❑ No ❑

(If “yes”, please specify)

9) Is there any other agency entrusted with tasks in the competition policy
area in a specific sector or in general?

– agency with exclusive competence to enforce the competition law in
certain fields? Yes ❑ No ❑  

– agency with competence to enforce the competition law in parallel with
the Competition Authority? Yes ❑ No ❑  

– agency with other tasks in the competition policy area? Yes ❑ No ❑  

 (If “yes” to one or more alternatives, please answer in details)......................

...................................................................................................................................

10) Is there an established formal or informal co-operation with any other
agencies (e.g. consumer authority, sector regulators, financial inspection body,
privatisation body)? Please give a list of these authorities.

Formal co-operation:..............................................................................................

Informal co-operation:...........................................................................................

4. Influence and independence

11) How can the Competition Authority participate in the drafting and
preparation of legal provisions affecting competition? (Please list main forms
of participation, e.g. right to issue proposals for legislation, right to give
opinion on draft legislation, institutionalised participation in the law-shaping
procedure, etc.)

........................................................................................................................................

........................................................................................................................................

12) Is there compulsory consultation with the Competition Authority prior to

– decisions by regulatory authorities? Yes ❑ No ❑

– decisions by other governmental bodies? Yes ❑ No ❑

– other forms of compulsory consultation
with the Competition authority? Yes ❑ No ❑

 (If “yes”, please describe)......................................................................................
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13) What is the Competition Authority’s degree of influence on the
Government, Parliament, and other bodies of public administration through
advocacy initiatives?

– High ❑

– Medium ❑

– Low ❑

14) What is the Competition Authority’s degree of independence from
political influence in individual cases of competition law enforcement?

– Total ❑

– High ❑

– Medium ❑

– Low ❑

– None ❑

15) What is the degree of independence from political influence in individual
competition advocacy initiatives?

– Total ❑

– High ❑

– Medium ❑

– Low ❑

– None ❑

16) Do representatives of the Competition Authority have a seat in

– The Government Cabinet Yes ❑ No ❑

– Other permanent Ministerial or Parliamentary bodies Yes ❑ No ❑

(if “yes”, please describe) .....................................................................................

– Ad hoc bodies set up by the Government or a MinisterYes ❑ No ❑

– Other forms of representation at the political level Yes ❑ No ❑

(if “yes”, please describe) .....................................................................................
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Abstract. Important issues in competition policy in Canada today are the
independence and powers of the institutions and the balance between
competition policy principles and national interests. The foundations of policy
are being tested in merger litigation over the meaning of efficiency.
Enforcement against cartels is complicated by a need to show that restraints
are “undue.” Canada's “conformity continuum” offers an important,
distinctive contribution to enforcement practice. Responses to controversies
sometimes appear ad hoc, but the outcomes, such as the laws about banking
mergers and about airlines, have recognised competition concerns. Policy
options for consideration include finding other means to promote the goals
now served by ownership controls, reviewing the scope of federal and
provincial regulatory constraints on competition, clarifying the scope of the
Commissioner's decision-making independence, and making enforcement
more efficient by providing for private action, improving the decision process,
and clarifying the anti-cartel principle.
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EXECUTIVE SUMMARY

Competition policy has been integrated inconsistently into the general

policy framework in Canada, but it is becoming an increasingly important

subject in public debate over regulatory decisions. The economic policy

means that Canada has used to maintain distinctions from the large economy

next door have sometimes tolerated local market power, entry controls, industry

co-operation, and protection of national firms at the expense of national

consumers.

The uncertain status of competition policy as a principle in regulation is

mirrored in the status of the institutions principally responsible for it, the

Commissioner of Competition and the Competition Bureau in Industry Canada.

There is a common perception that important decisions have been subjected to

political pressures to protect “national champion” interests. The desire to retain

Canadian control in some sectors limits what competition policy can do to

remedy problems, which leads to tolerating monopolies subject to ad hoc

measures to regulate them through order or special legislation. Controversies

over merger decisions in airlines, banks, and bookstores have nonetheless had

the salutary effect of stimulating public debate about the priority of

competition policy. In each of these controversies, competition policy concerns

expressed by the Commissioner were addressed to some extent. But to bring

perceptions closer to reality, some way needs to be found to make the

Commissioner’s decision-making independence more visible and credible.

Enforcement of the competition law itself has been hampered by a

paradoxical set of enforcement tools. The law appeared tough because it

provided criminal penalties, but in fact it was ineffective because those penalties

were rarely imposed. Extensive revisions in 1986 still left the law against

collusion difficult to enforce. In the last few years, substantial fines have been

collected from some cartels whose participants pleaded guilty; however, the

Commissioner has had few successes in contested cases. Increasing

co-operation with agencies in other countries has leveraged the Competition

Bureau’s enforcement resources. The Competition Bureau’s unique “conformity

continuum” program for applying the law is an intriguing implementation of a

general reform principle, the importance of choosing appropriate instruments.

But the lack of visible “victories” may tend to encourage the public perception

that powerful interests can somehow avoid consequences.
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EXECUTIVE SUMMARY (cont.)

A clearer rule against hard-core cartels, coupled with a civil alternative

to the criminal sanction for less egregious cases, would make judicial

application of the law more efficient. Procedures for dealing with mergers

have drawn criticism for delay, cost, and uncertainty, much of that

criticism being directed to the specialised Competition Tribunal. The

Competition Tribunal process should be re-examined. The Tribunal either

should do more, justifying the existence of an expert “court”, or it should

be replaced. First-instance decisions in civil matters might then be made

by general jurisdiction courts or by the Commissioner (or a multi-member

Commission). The Bureau needs more resources and a better mix of them

to improve its success record in contested cases. More successes before

independent, sceptical judges would help demonstrate the Commissioner’s

own decision-making independence.

Particularly in the 1980s, but continuing today, the Competition Bureau has

put much of its energy into competition advocacy. Reform has succeeded in

several sectors, such as telecoms and long-distance trucking. The Competition

Bureau has contributed to the policy debate about airlines, banks, agricultural

products, railways, liner shipping, broadcasting, and publishing. The extent of

regulatory intervention, through ownership restraints, provincial licensing and

other trade-regulating authorities, and special sectoral arrangements is

substantial. It has never been surveyed comprehensively, and the total effect is

hard to quantify, but it is likely to be impairing opportunities for smaller firms,

entrenching the position of some dominant ones, and encouraging others to

look outside of Canada for growth.

In addition to the threshold, general issue, which is whether regulatory

policy is consistent with the conception and purpose of competition policy,

there are four particular ways in which competition policy and regulatory

problems interact:

● Regulation can contradict competition policy. Regulations may have

encouraged, or even required, conduct or conditions that would

otherwise be in violation of the competition law. For example, regulations

may have permitted price co-ordination, prevented advertising or other

avenues of competition, or required territorial market division. Other

examples include laws banning sales below costs, which purport to

promote competition but are often interpreted in anti-competitive ways,

and the very broad category of regulations that restrict competition more

than is necessary to achieve the regulatory goals. When such regulations

are changed or removed, firms affected must change their habits and

expectations.
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1. Competition policy foundations

Canada was first to adopt a national competition statute, but for most of
the last century competition policy was subordinated to the pursuit of other
values, notably respect for the autonomy of provincial governments and the
protection of national identity and producer interests. The terms of debate
may be shifting, though. Increasing attention is drawn to how restraints on
competition affect the interests of Canadian consumers.

Distinguishing features of Canada’s political economy explain the long
gestation of its competition policy. Comparisons to the nearby experience of
the US are inevitable and instructive. Canada’s economy is smaller and more
trade-dependent. Most manufacturing industries are relatively concentrated,
considered within a Canadian “market”, and policy-makers have been
sympathetic to fears that a strong competition policy could undermine
economies of scale. Dependence on trade, and much of that with one trading
partner, the US, also provided an argument against strict domestic competition
enforcement. Policy-makers and the public have supported the preservation of
national identity, including national firms in major industries. National
regulatory and economic policies have stressed nation-building projects and
goals, which sometimes entailed protection of domestic interests (Doern, 1996).
Competition policy in Canada has had an ambivalent relationship with that of the
US. In sectoral reforms and in competition law, developments in Canada often
accompanied–and sometimes led–those in the US. But Canada was slow to
embrace the model of vigorous antitrust enforcement.

In 1889, the heyday of North American populism, Canada adopted An Act
for the Prevention and Suppression of Combinations Formed in Restraint of Trade. The

EXECUTIVE SUMMARY (cont.)

● Regulation can reproduce competition policy. Regulators may have tried to

prevent co-ordination or abuse in an industry, just as competition policy

does. For example, regulations may set standards of fair competition or

tendering rules to ensure competitive bidding. Different regulators may

apply different standards, though, and changes in regulatory institutions

may reveal that seemingly duplicate policies may have led to different

outcomes.

● Regulation can use competition policy methods. Instruments to achieve

regulatory objectives can be designed to take advantage of market incentives

and competitive dynamics. Co-ordination may be necessary, to ensure that

these instruments work as intended in the context of competition law

requirements.
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Combines Act responded to criticism of the concentration that had resulted
from the government’s 1879 National Policy to protect and encourage
manufacturing. The language of the original Combines Act survives today: it is
an offence to conspire, combine, agree, or arrange to prevent or lessen
competition “unduly” or to “unreasonably” enhance prices. Three years later
this rule was incorporated into the Criminal Code and the offence became
indictable. The Combines Act was thought simply to declare existing common
law (Competition Bureau, 2001)–and some thought it was a symbolic gesture
that was not really intended to be applied. Whatever its intention, its practical
impact proved to be insignificant.1

Efforts a generation later to make the Combines Act effective fell short,
leaving Canada with an unworkable system. The 1910 Combines Investigation
Act provided for investigating alleged combinations (Competition Bureau,
2001). In 1912, a ruling by the Supreme Court of Canada rescued Canada’s
competition law from impotence, by avoiding a common-law interpretation
by the House of Lords that would have made most cartels legal. But in 1921,
the House of Lords had the last word.2 The Lords found that the subject of
combinations and restraints of trade involved “property and civil rights”,
which is a responsibility of the provincial governments under Canada’s
Constitutional Act. The only power the national government could use here
was its criminal jurisdiction. As it turned out, persuading judges to convict
proved nearly impossible.3

Frustration with the criminal-law approach grew. Enforcers could not
prevail in significant cases. Efforts to undo major national mergers in the
early 1960s in breweries and sugar refining failed. In 1966, the Economic Council
of Canada was asked to study the situation and make recommendations. Its
Interim Report on Competition Policy in 1969 called for a new approach, retaining
criminal penalties against some kinds of conduct but creating a civil review
process for monopoly, mergers, and some other matters. The report urged that
the objective of competition policy should be to promote consumer interests
through an efficient economy. But it also repeated the historic concern that
Canadian businesses be strong enough to compete in a continental market
(Facey, 2000).

It took 17 years to implement those recommendations. The principal
hurdle was the opposition of Canadian business interests, which had enjoyed
a substantial degree of protection. When reform legislation was first debated
in 1971, some legislators complained that the bill was “solely concerned with
consumer benefits and not at all with the survival of domestic industry.” It
was feared that the law would centralise “decision-making power in the hands
of a group of technocrats bound only by the vaguest of rules.” One editorial
thundered that the bill “could well spell the death knell of private enterprise
as it is known in this country” (Competition Bureau, 2001). The 1971 proposal
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proved to be too ambitious. It was presented with little prior consultation, and
the business community’s initial reactions were hostile. The less controversial
parts of it were enacted in 1975. These included a per se rule against bid-
rigging definition of several “civil reviewable” practices, consumer protection
measures, expanded jurisdiction over services, a narrow private right of action
for damages, and clearer powers of intervention in regulatory proceedings and
of remedy in civil matters. The more controversial parts about monopolies
and mergers were deferred. A 1981 “framework discussion document” tried
again, and this time the project succeeded, 5 years later, because some business
groups began to see advantages from effective competition policy. Larger firms
and those with foreign ownership lobbied for reforming the ineffective merger
and monopoly provisions, in part to reduce the differences between Canadian
law and the approaches taken by major trading partners. And smaller firms
wanted stronger laws to protect them against big firms. The consultation
process after the 1983 election was better structured, to bring in these new
business viewpoints. But the consumer lobby was a marginal participant in
the process (Doern, 1996, pp. 81-84, 87).

Canada’s Competition Act in essentially its present form was adopted
in 1986. It retains many elements of the original laws, notably the definition of
the criminal offences. But it made serious enforcement possible by providing
a more flexible process through a special civil court, the Competition Tribunal.
Before the 1986 changes, years of frustration in its enforcement mission had
taken a toll on the Competition Bureau. Despite some success against misleading
advertising and resale price maintenance, and some productive regulatory
interventions, basic antitrust enforcement lay dormant. The new Act promised a
fresh start. To ratify the fundamental change, the courts freed the law from its
trap in criminal jurisprudence. Canada’s Supreme Court revisited the
constitutional issue in 1989 (long after the House of Lords had stopped being
Canada’s highest court) and decided that the national parliament could enact
civil competition laws under its constitutional power to regulate trade and
commerce.4

The 1986 Act contains a comprehensive statement of purpose whose
many facets reflect the years of debate (Sec. 1.1). The overall aim of the Act is
to maintain and encourage competition, a term that is not formally defined.
Rather, the remainder of the statutory purpose section describes several
benefits that would flow from encouraging competition. “Efficiency” leads the
list, in phrasing that is general enough to include both allocative and productive
conceptions of efficiency. The benefit of “adaptability” recognises the
importance of dynamic efficiency. Another benefit, expanded opportunities for
Canadian business in world markets, is linked to efficiency and adaptability.
The statement of purpose also recognises the role of foreign competition in
Canada, perhaps to balance the implied export-promotion goal that precedes it.
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The combination of the two carries an implication of reciprocity and retaliation,
though. The law shows concern about small businesses, assuring them that
they will have an “equitable opportunity to participate”. Listed last are the
benefits to customers of competitive prices and product choices. These explicitly
stated purposes appeal directly to the different groups that were affected by the
legislation, particularly the business interests (Doern, 1996).

Although consumer issues come at the end of the statute’s list, history
shows that consumer interests were considered important from the outset.
The Labour Minister who was responsible for the Combines Investigation Act
of 1910 said that the “main purpose of this measure is the protection of the
consumer” (Gorecki, 1984, p. 34; quoted in Fisher, 2000). A merger case now
working through the courts presents serious questions about the priority of
consumer interests in Canadian competition policy. The most recent decision
implies that consumer interests are becoming a more important element in
the policy mix.

The issue is the balance between the consumers’ interest in lower prices
and the producers’ interest in greater efficiency. This case was the first time
the Competition Tribunal had directly considered the efficiency defence. The
Tribunal compared the increase in productive efficiency to the reduction in
output due to market power. The Tribunal deliberately left out of the balance
the effect of market power in transferring wealth, reasoning that this loss to
consumers could equally be considered as a gain to producers. But the Federal
Court of Appeal rejected the Tribunal’s approach.5 Instead, the court looked to
the Act’s general purpose clause and its promotion in parliament as a consumer
protection measure, and instructed the Tribunal to consider a wider range of
effects, including effects on consumers who must pay higher prices to firms
with monopoly power. On remand, the Tribunal reiterated its first decision, and
that decision has again been appealed.

2. Substantive issues: content of the competition law

The constitutional bases for Canada’s competition law now include the
federal trade and commerce power as well as the criminal law power. Much of
it retains the criminal-law character of the original Combines Act, along with
the difficulties of applying it. The need to prove a criminal case has inhibited
using the law to reform industry self-regulation. The process of dealing with
the “civil reviewable” matters has encountered some problems, too, notably in
processing mergers.

2.1. Horizontal agreements

Agreements that prevent or lessen competition unduly, or that enhance
prices unreasonably, are crimes (Sec. 45). The statute does not distinguish
OECD JOURNAL OF COMPETITION LAW AND POLICY – VOL.5, NO. 1 – ISSN 1560-7771 – © OECD 2003 53



REVIEW OF COMPETITION LAW AND POLICY IN CANADA
THE COMPETITION POLICY TOOLKIT

General competition laws usually address the problems of monopoly power
in three formal settings: relationships and agreements among otherwise
independent firms, actions by a single firm, and structural combinations of
independent firms. The first category, agreements, is often subdivided for
analytic purposes into two groups: “horizontal” agreements among firms that
do the same things, and “vertical” agreements among firms at different stages
of production or distribution. The second category is termed “monopolisation”
in some laws, and “abuse of dominant position” in others; the legal systems that
use different labels have developed somewhat different approaches to the
problem of single-firm economic power. The third category, often called
“mergers” or “concentrations,” usually includes other kinds of structural
combination, such as share or asset acquisitions, joint ventures, cross-
shareholdings and interlocking directorates.

Agreements may permit the group of firms acting together to achieve some
of the attributes of monopoly, of raising prices, limiting output, and preventing
entry or innovation. The most troublesome horizontal agreements are those
that prevent rivalry about the fundamental dynamics of market competition,
price and output. Most contemporary competition laws treat naked
agreements to fix prices, limit output, rig bids, or divide markets very harshly.
To enforce such agreements, competitors may also agree on tactics to prevent
new competition or to discipline firms that do not go along; thus, the laws also
try to prevent and punish boycotts. Horizontal co-operation on other issues,
such as product standards, research, and quality, may also affect competition,
but whether the effect is positive or negative can depend on market conditions.
Thus, most laws deal with these other kinds of agreement by assessing a larger
range of possible benefits and harms, or by trying to design more detailed rules
to identify and exempt beneficial conduct.

Vertical agreements try to control aspects of distribution. The reasons for
concern are the same–that the agreements might lead to increased prices,
lower quantity (or poorer quality), or prevention of entry and innovation.
Because the competitive effects of vertical agreements can be more complex
than those of horizontal agreements, the legal treatment of different kinds of
vertical agreements varies even more than for horizontal agreements. One
basic type of agreement is resale price maintenance: vertical agreements can
control minimum, or maximum, prices. In some settings, the result can be to
curb market abuses by distributors. In others, though, it can be to duplicate or
enforce a horizontal cartel. Agreements granting exclusive dealing rights or
territories can encourage greater effort to sell the supplier’s product, or they
can protect distributors from competition or prevent entry by other suppliers.
Depending on the circumstances, agreements about product combinations,
such as requiring distributors to carry full lines or tying different products
together, can either facilitate or discourage introduction of new products.
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between horizontal and vertical agreements, but in practice it has been
applied principally to horizontal price-fixing and market division. Bid-rigging
is a separately-defined offence (Sec. 47). Another part of the statute that
outlaws price “enhancement” or price “maintenance” may also be applied to
conduct between horizontal competitors (Sec. 61). Penalties for violating the
conspiracy provisions may be stiff: a fine up to C 10 million or imprisonment
up to 5 years. In addition, the court may enter a prohibition order to control
future conduct for up to 10 years or to prevent a threatened violation (Sec. 34).

THE COMPETITION POLICY TOOLKIT (cont.)

Franchising often involves a complex of vertical agreements with potential

competitive significance: a franchise agreement may contain provisions

about competition within geographic territories, about exclusive dealing for

supplies, and about rights to intellectual property such as trademarks.

Abuse of dominance or monopolisation are categories that are concerned

principally with the conduct and circumstances of individual firms. A true

monopoly, which faces no competition or threat of competition, will charge

higher prices and produce less or lower quality output; it may also be less

likely to introduce more efficient methods or innovative products. Laws

against monopolisation are typically aimed at exclusionary tactics by which

firms might try to obtain or protect monopoly positions. Laws against abuse

of dominance address the same issues, and may also try to address the actual

exercise of market power. For example under some abuse of dominance

systems, charging unreasonably high prices can be a violation of the law.

Merger control tries to prevent the creation, through acquisitions or other

structural combinations, of undertakings that will have the incentive and

ability to exercise market power. In some cases, the test of legality is derived

from the laws about dominance or restraints; in others, there is a separate

test phrased in terms of likely effect on competition generally. The analytic

process applied typically calls for characterising the products that compete,

the firms that might offer competition, and the relative shares and strategic

importance of those firms with respect to the product markets. An important

factor is the likelihood of new entry and the existence of effective barriers to

new entry. Most systems apply some form of market share test, either to

guide further investigation or as a presumption about legality. Mergers in

unusually concentrated markets, or that create firms with unusually high

market shares, are thought more likely to affect competition. And most

systems specify procedures for pre-notification to enforcement authorities in

advance of larger, more important transactions, and special processes for

expedited investigation, so problems can be identified and resolved before

the restructuring is actually undertaken.
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The statute’s qualifying terms, “unduly” and “unreasonably,” make proof
complex. Both behaviour and structure are relevant. In determining whether
enhancement of price is “unreasonable,” what matters is the manner of
enhancement, not the magnitude. In determining whether lessening of
competition is “undue”, the courts look to market power. The most authoritative
explanation of the principles is a 1992 decision by the Supreme Court of Canada6

responding to a claim that the statute’s vagueness violated the Charter of Rights
and Freedoms. The Court found that the combination of market power and
conduct likely to impair competition qualifies as “undue”. The agreement must
give the parties enough market power to make a difference to the price level or at
least to insulate them from market discipline. Market power could be shown, or
refuted, by the usual array of economic factors, such as concentration, market
shares, entry barriers, geographic distribution of buyers and sellers, differences in
degree of integration, product differentiation, countervailing power, and demand
elasticity. Making market power an element of the violation implies there could
be a market share test for liability, but there is no clear threshold. The parties’
agreement must impose “improper, inordinate, excessive or oppressive”
restrictions on competition. But the parties need not have formed the subjective
intention to achieve an anti-competitive result. The mens rea requirement is
satisfied by proof that they intended to agree, and that a reasonable business
person would have known, in the circumstances, that the agreement would be
likely to lessen or prevent competition (Competition Bureau, 2001). A dual sliding
scale applies, so the more egregious the behaviour, the less market power need be
shown (Chandler, 2000).

Proving the competition violation is not complicated further by
consideration of other policies, though. Countervailing benefits or harms other
than to competition are irrelevant, and the courts have said that “efficiencies” are
no defence. This simplification may come at a cost, though, as some businesses
have expressed concern that the law inhibits “strategic alliances”. Proof is
simplified even further for bid-rigging, which is defined as a per se offence. There
is no need to prove harm, but the bid-rigging agreement must be proved beyond
a reasonable doubt, and agreements to submit a joint bid are permitted if the
parties tell the tendering authority that is what they are doing (Competition
Bureau, 2001). The provisions about price “enhancement” or “maintenance” also
have a per se character, because they do not include the element of “undueness”
(Goldman, 2000). They do require showing that there is a threat or promise to
influence a competitor’s prices, and thus the section could apply where
conspirators tried to discipline or persuade defectors (Chandler, 2000).

Special rules target particular kinds of horizontal agreements. One is
designed to catch international cartel agreements reached outside of Canada.
It is an offence to give effect to such an agreement that would have violated
Sec. 45 if entered within Canada (Sec. 46). It is unnecessary to show that the
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parties acting in Canada were aware of the international conspiracy, if they
were implementing corporate directives from elsewhere that were aimed at
giving effect to the agreement (Competition Bureau, 2001). There have been no
contested cases under this section, but there have been several guilty pleas
(Chandler, 2000). Agreements among federal financial institutions about
interest rates, charges, or services are illegal per se (Sec. 49).7 Several exceptions
ensure that the ban does not impair legitimate financial operations. Originally
applicable to banks, the rule was extended to federally incorporated trust, loan,
and insurance companies in 1991 (Competition Bureau, 2001). There have
been no referrals or prosecutions (Chandler, 2000). And in professional sports,
it is an offence to conspire to limit unreasonably players’ opportunities to
participate or negotiate with other teams (Sec. 48). There have been no referrals
or prosecutions (Competition Bureau, 2001).

Nearly all convictions have been through guilty pleas, many of them in
international cartel cases. In the sorbates cartel, two firms paid C 3.28 million;
in the lysine and citric acid case, one firm paid C 16 million, a record under the
Competition Act (Competition Bureau, 2001). Fines against international cartels
in 1999 totalled about C 100 million (Goldman, 2000). From January 1980 to
May 2000, there were 32 cases under Sec. 45 and its predecessor that resulted in
convictions, virtually all through plea agreements, producing total fines of
158 million. In addition, fines against foreign-directed agreements totalled
14 million, and against bid rigging, 8.8 million (Chandler, 2000). In negotiating
pleas, the Bureau uses a formula and the courts use generally applicable
sentencing principles (Goldman, 2000). Multiple-count indictments can multiply
the C 10 million statutory fine (Rowley, 1999).

Although prosecutions have targeted hard-core conduct, since 1980only
3 contested cases (out of 20) have resulted in convictions. In about half of those
unsuccessful cases, the prosecution has failed to show that the restraint was
“undue” (Chandler, 2000). Proving the per se violations is obviously easier. The
success rate against bid-rigging is much higher. About half of the 10 contested
bid-rigging cases have resulted in convictions (Chandler, 2000). The first jail
sentence for a price-related crime under the Competition Act was imposed
in 1996, for violating several aspects of the law, including harassing competitors
to raise prices (Collins, 1997). Language in recent court decisions suggests that a
conviction could be based on modest amounts of market power, but that has
not yet been borne out in a verdict.8 The courts’ acceptance of high fines
through guilty pleas also suggests that the courts might be willing to impose
them in an appropriate contested case, for the courts have the discretion to
reject a plea agreement.

The range of the courts’ discretion frustrates enforcement. An example is
the fate of the Bureau’s effort to prosecute a market division agreement among
rail freight forwarders.9 The court found an explicit agreement, which endured
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for 11 years, not to undercut each others’ prices for “pool car” forwarding. This
service became important after deregulation permitted greater rate flexibility
and pooled cargoes could be shipped under standard, blanket rates. The judge
found that the market included long-haul truckers and inter-modal rail service,
so the effect of the conspiracy was not “undue.” The judge did not quantify the
shares or rely on any objective measure in defining the market (and the
prosecution offered no evidence about the shares of the market the judge found).
Instead, the “overall sense of the evidence” led the judge to believe that
customers would have been willing to switch given the right price incentive. The
judge faulted the prosecution for failing to show that the conspiracy had elevated
its price above the competitive level, to the elastic point that made alternatives
attractive. That is, the court in effect required the prosecution to prove a complex
economic monopolisation case in order to obtain a conviction against a price-
fixing conspiracy.

The law about horizontal agreements is unsatisfactory, despite the
occasional success. The law of conspiracy is both over-broad yet under-
inclusive (Ross, 1997). The term “unduly” has been interpreted to outlaw wide
range of restraints, not always truly anti-competitive ones, if the parties control a
market. The threat of criminal sanctions may thus over-deter potentially efficient
collaborations. On the other hand, obviously anti-competitive agreements have
survived where the market is arguably wider than the conspiracy. A recent
consultation considered proposals to reform the law. One suggestion was to
create a presumption of harm, subject to an exemption for ancillary restraints.
Another was to provide a safe harbour or de minimis exemption, at the relatively
high threshold of a 25% market share. Alternatives to criminal prosecution could
be a provision for civil liability, to be decided by the Competition Tribunal rather
than general-jurisdiction courts, and a process of application to the
Commissioner for clearance and thus immunity from suit. The consultation
disclosed support for creating a dual-track system, but also for harmonising more
closely with the approaches of the EU and US, in eliminating the “effects” test for
true hard-core cartels. More consultations are planned, as the participants also
feared that even after such changes the law could still deter potentially efficient
strategic alliances (Competition Bureau, 2001).

2.2. Vertical agreements

Non-price vertical restraints are usually treated as “civil reviewable”
matters. Specific provisions govern several common distribution issues, such
as refusal to deal (Sec. 75), consignment sales (Sec. 76), and exclusive dealing,
territorial or customer restrictions, and tying (Sec. 77). Several of the statute’s
provisions about abuse of dominance address conduct that could also be
considered vertical restraints.
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The section about refusal to deal sets several conditions that, in effect,
filter out purely commercial disputes. The section about exclusive dealing,
market restrictions, and tying includes a “competitive effects” requirement,
focusing the law on restraints that are imposed by a major supplier or that are
in widespread use, and that are likely to lessen competition substantially by
impeding entry or otherwise.

The general criminal conspiracy section (Sec. 45) could in theory be
applied to vertical agreements, but that rarely happens. One vertical restraint,
resale price maintenance, is covered by the criminal law and indeed is treated
as virtually per se illegal. Under the provision about “price maintenance”, it is
an offence to attempt, by threat, promise, or agreement, to influence prices to
rise (or discourage them from falling), or to refuse to deal with or discriminate
against another firm because of the latter’s low prices (Sec. 61). This rule,
which dates from 1951, was aimed originally against threats or coercion
between dealers and resellers. It was extended to cover horizontal-level
attempts and boycotts in 1975 (Competition Bureau, 2001).

2.3. Abuse of dominance

The term “abuse of dominance” is not actually used in the text of the
statute, although it does appear in an outline-subheading. The section that
authorises the Tribunal to prohibit “abuse” has three defining subsections,
about market power, conduct, and effects (Sec. 79). First, there must be
substantial or complete “control” over a class of business, in the whole
country or a part of it. The Tribunal has decided that “control” means “market
power”. This control may be exerted by a single firm or by several. Second,
there must be “a practice of anti-competitive acts.” Third, the practice must
prevent or lessen competition “substantially” (or be likely to do so). In the
Bureau’s analysis, “dominance” or market power is the ability to profitably
maintain prices above competitive levels (or similarly restrict non-price
dimensions of competition) for a significant period of time. That period is
normally taken to be 1 year (Competition Bureau, 2001a, p. 10) (Competition
Bureau, 2001). No market share test is prescribed, but in practical fact a firm
with a market share below 35% and a group with a collective market share
below 60% are unlikely to be considered dominant (Competition Bureau, 2001).
Findings of dominance in contested cases have all involved monopoly-level
shares, the lowest being 87%.

Some of the kinds of acts deemed to be anti-competitive are spelled out:
vertical squeezing of non-integrated customers’ margins, acquisition of a
customer or supplier’s potential alternative source or outlet, freight equalisation
on a competitor’s plant, “fighting brands,” pre-emption of scarce facilities, buying
up output to sustain prices, setting incompatible product specifications, exclusive
dealing, and sales below cost. The list is not exhaustive, so other kinds of conduct
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might be considered abuse (Competition Bureau, 2001). The list includes acts that
are predatory or exclusionary, but it does not include simply exercising market
power by charging a high price or by withholding supply from the market.
Canadian jurisprudence does not consider it to be an abuse to take advantage of
market power in this way. Rather, “abuse” is conduct that tends to enhance or
entrench market power, or facilitate its exercise, by excluding, threatening, or
disciplining competitors.

A vertical “squeeze” of competing non-integrated retailers’ margins is
specifically identified as an abuse. But like the other types of “abusive”
conduct, it is only illegal if done “for the purpose of impeding or preventing
the customer’s entry into, or expansion in, a market.” This provision of
the 1986 Act does not go far enough to satisfy the interests of non-integrated
gas stations, who have lobbied for a rule requiring integrated firms to hold a
profit umbrella over these competing operations. The Bureau has opposed this
proposal on the grounds that it is fundamentally inconsistent with the Act’s
purpose (Competition Bureau, 2001).

The Tribunal has issued 6 decisions finding abuse of dominance, 4 of them
contested, in 15 years. Final enforcement guidelines were issued in mid-2001,
collecting and explaining the principles that emerge from these cases and from
some earlier ones (Competition Bureau, 2001a). These guidelines set out the
economics-based analysis that the Bureau applies. They include some principles
that have not yet been tested by the courts. For example, in identifying predatory
pricing, the Bureau inquires whether prices are below avoidable cost, and
whether barriers to entry exist that will permit the predator to exercise market
power if it succeeds. These principles in the general enforcement guidelines also
appeared in the draft guidelines about the treatment of predation in the airline
industry, a matter of some priority due to the pending litigation against allegedly
predatory conduct by the dominant national scheduled airline.

The Bureau believes that the Competition Act is not well suited to overseeing
industries undergoing the transition from regulated monopoly to competition.
Because it does not prohibit the possession or enjoyment of market power, it
could not be used to regulate prices or service levels. And although pre-emption
of a scarce facility or resource to prevent entry would be treated as abuse of
dominance, the Bureau believes that identifying a denial of access to an essential
facility is best done through sector-specific rules and oversight, because it often
involves technical issues that are unique to the industry. Moreover, that task is
often closely connected with pricing, and the Competition Act process tries to
avoid price regulation (Competition Bureau, 2001).
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2.4. Mergers

Mergers that are likely to prevent or lessen competition substantially may
be prohibited. The statute’s test is not based on dominance. The Bureau
interprets the “substantial lessening of competition” test both in terms of
single-firm market power and of co-ordinated action. The Bureau will be
concerned if the merger would permit the merged entity to increase price
above competitive levels for a sustained period, typically considered to be two
years. This test for the anti-competitive effect of a merger is more stringent
than the one-year market power test for dominance.

Market share presumptions guide analysis and offer safe harbours.
Generally, a merger will not be challenged if the merged firms’ share will be
under 35%. If the concern is the risk of co-ordinated action, the merger will not
be challenged if 4-firm concentration will be under 65% and the merged firms’
share will be under 10%. Markets are defined by an economic analysis of
demand and supply substitution. The usual rule is to include in the market those
products or sources that would be alternatives within a year if prices increased by
5%. In addition to market share, other factors are considered: barriers to entry,
effectiveness of remaining competitors (or the risk of eliminating a particularly
effective one), and innovation. It might be analytically simpler to incorporate
some of the items on the list of “other factors”, such as foreign competition,
constraints on international or inter-provincial trade, and substitution of other
products, into the process of defining markets. The Bureau will examine any
other factors that could affect the ability to co-ordinate or exercise market power.
A “failing firm” test may be applied, to permit an acquisition of an insolvent firm
that is in the process of exiting the market, as long as there is no better buyer in
sight and acquisition would be a better competitive outcome than restructuring
or liquidation (Competition Bureau, 2001).

Merging parties must notify the Bureau in advance if size-based thresholds
are met. There are two notification thresholds. First is the combined size of the
parties: their total combined Canadian assets (or sales in, from, or to Canada)
must be over C 400 million. Second is the size of the acquired entity: its assets
or annual sales in or from Canada must be over C 35 million (C 70 million for
an amalgamation). All kinds of combination or acquisition are covered.10

There are two ways to notify. Under the “short form” method, the parties must
wait 14 days between filing and closing. The Commissioner may require them
to submit the long form. Under the “long form” method, the waiting period is
42 days.11 The Bureau has an internal service standard period within which the
Commissioner undertakes to decide whether to challenge a merger. The period
varies according to the transaction’s complexity and the extent of likely
competition concerns in the industry: non-complex, 14 days; complex, 70 days
(10 weeks); and very complex, 5 months. For complex and very complex cases,
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EFFICIENCIES: A HOT ISSUE

Treatment of efficiencies in the merger context, and by extension in

competition policy generally, has been a subject of great attention.

Canada’s 1986 merger law dates from the high water mark of “Chicago”

economics, and thus it takes a strong position about efficiencies. A merger that

reduces competition may proceed if that loss is offset by gains in efficiency.

The Bureau’s 1991 merger guidelines followed the Chicago tradition and

interpreted this balancing in terms of the lenient “total surplus” standard. If

the gains in productive efficiency, making resources available for other purposes,

exceed the “deadweight loss” from the reduction in output due to market power,

then the merger would be permitted.

The facts of the 1998 Superior Propane transaction challenged that position

starkly. The merger, to near-monopoly, would produce dead-weight loss and

other inefficiencies totalling about C 6 million, but it would save the combined

firms about C 30 million. And the market power would lead to an increase in

consumer prices for bottled petroleum gas, which is sold mostly to lower-

income rural users and small businesses, of about C 40 million, or nearly 10%.

The Bureau challenged the merger and in doing so did not follow its own

guidelines.

The Tribunal looked only at the dead-weight losses and held that the

acquisition should proceed because they were outweighed by the cost savings.

The Federal Court of Appeal disagreed, finding that the Tribunal had improperly

limited the balancing of effects and efficiencies. The court instructed the

Tribunal to consider whether other anti-competitive effects, such as wealth

transfers from consumers to producers or impacts on

smaller businesses, should be compared to the claimed efficiency benefits.

Noting that the original competition law had been justified as a measure to

protect consumers, the judges were not convinced that it should permit a

transaction that significantly increased consumer prices. They were dubious

about the “consumer protection” credentials of a decision rule that would

find it good to increase prices most to those consumers who were least able

to avoid the increase by switching to other products.

The Tribunal reopened the matter, after the merging parties’ application to

appeal to the Supreme Court was rejected, and in early 2002 issued another

decision, reaching essentially the same conclusion as it had the first time.

Another appeal appears likely. The general principle has changed prospectively,

in any event. The Commissioner announced in May 2001 that his approach to

the statutory balance of efficiencies would consider factors other than the net of

losses in total surplus and gains in productive efficiency
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the Bureau must persuade the parties to voluntarily refrain from closing or seek
interim relief from the Tribunal (Sec. 100(1)), or else rely on post-transaction
remedies. The Commissioner has power under Sec. 100 to issue a temporary
order staying the transaction, but only for 30 days; the Commissioner can apply
to the court for one 30 day extension. Failure to notify when required, or closing
a transaction before the deadline, is an offence, punishable by summary
prosecution or, on indictment, by a fine of up to CAD 50 000. Parties may obtain
some certainty and avoid the notification process by applying to the
Commissioner for an Advance Ruling Certificate (Sec. 102) (Competition Bureau,
2001). Few mergers raise issues calling for investigation or intervention. Over
the period 1995-2000, there was some remedy or enforcement action in
only 28 merger matters, or about 1.7% of the 1 685 transactions reviewed
(Competition Bureau, 2001). The Bureau reviews about 25-30% of all publicly
reported mergers.12

Other bodies also review mergers in some industries or circumstances,
applying different policy standards. In transport, telecoms, and broadcasting,
the Canada Radio-Television and Telecommunications Commission (CRTC) and
the Canada Transportation Agency administer statutes that require Canadian
control. The Minister of Finance has the power to approve or disapprove
mergers involving federally regulated financial institutions, and the Minister of
Transport has similar power to approve or disapprove mergers involving airlines.
These two regimes, which co-exist with the Competition Act’s jurisdiction, are
discussed further below (Competition Bureau, 2001). Investment Canada, the
successor to the Foreign Investment Review Agency of the 1970s, has two roles, to
promote foreign investment in Canada and also to screen and approve foreign
acquisitions to determine whether they are of net benefit to Canada. The review
thresholds and standards for that process do not match those applied to mergers
generally. But there is much less intervention now than 20 years ago. Investment
Canada has not rejected an investment since it was created in the 1980s.
Instead, it has tried to negotiate commitments from the parties. Canadian
Heritage also has a role in reviewing investments and mergers in industries that
are deemed cultural. It too tries to negotiate undertakings from the parties where
it has a concern. There is no formal process of inter-departmental consultation
about merger matters, but departments may express their interests or concerns
through ministerial channels if not directly to the Bureau.

The Commissioner may initiate full litigated proceedings at the Tribunal
or submit a consent order for review and approval (Sec. 105). Most problematic
merger matters are resolved by negotiated settlements, which may involve
consent orders. These may include behavioural requirements as well as
structural divestitures. In some prominent cases, reliance on a purely structural
approach was impracticable because laws that required Canadian control also
eliminated most realistic alternative purchasers. For example, the Bureau and
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the Tribunal approved the combination of the only two national book-selling
chains in the country, subject to a consent order. The acquired firm, which was
in financial trouble, was the object of a hostile takeover offer by the other major
chain but the ban on foreign ownership of bookstores prevented a deal with a
US or European acquisition partner. The behavioural remedies include a self-
enforcing “code of conduct” governing the merged firms’ relationships with
publishers. The order also required the merging parties to offer to sell a
package of retail locations and other assets, and, to facilitate entry and
expansion, it restricts the growth of the merged parties. A behavioural rule
was also used to encourage competition among airline computer reservation
systems, after Air Canada and Canadian Airlines combined.

The consent order process at the Tribunal has been problematic. All
orders, including those resulting from negotiated settlements, must be issued
by the Tribunal, which is the first-instance decision-maker. The process of
reviewing a proposed consent order takes at least 60 days, for publishing
notice and providing an opportunity for intervention and so on. It can stretch
out to 6 months, though. Moreover, the Tribunal has sometimes demanded
changes to the deal that the Bureau and the parties have reached. The risk of
uncertainty and delay has reportedly encouraged firms to seek more informal
resolutions rather than negotiating consent orders. The Commissioner would
retain some power to enforce an informal commitment during the 3 year period
after a merger before the statute of limitations prevents challenging it. Binding
arbitration might also be a means of enforcing these informal commitments, but
the Commissioner’s legal authority to enter agreements providing for binding
arbitration is not yet tested in court. Changes to the law are under consideration
to permit a consent order to become effective and enforceable upon filing.

2.5. Competition

Parts of the Competition Act are meant to protect small businesses in
their relationships with large suppliers and customers by outlawing several
forms of discrimination. Discrimination between customers in price or other
terms, for goods of like quality and quantity, is prohibited generally (Sec.
50(1(a)). This prohibition does not depend upon showing that the discrimination
had any anti-competitive effect, and it is no defence that the difference in price
was justified by a difference in costs. But volume discounts are permitted, even
if they could not be cost-justified. Granting advertising or marketing allowances
on non-proportional terms is prohibited, again without regard to whether there is
any anti-competitive effect (Sec. 51). Geographic price discrimination and selling
at “unreasonably low” prices are prohibited, if the effect, tendency, or intent is to
substantially lessen competition or eliminate a competitor (Sec. 50(1(b) and (c)).
Violations of all these provisions are indictable offences, punishable by
imprisonment up to 2 years. These prohibitions were adopted in 1935 following
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a report of the Royal Commission on Price Spreads, which raised concerns that
large buyers could extract unfairly large discounts from suppliers, particularly
in the grocery industry. The purpose was obviously to protect small business
from chain stores.13

Through guidelines, the Bureau has tried to limit the risk that these rules
could be used to prevent competition unnecessarily. Liability depends on a
there being a “practice” or a “policy” of discrimination or unreasonably low
pricing. The Bureau has interpreted this in a way that permits businesses to
meet a rival’s lower price, to win a new account, enter a new market, or
participate in a special retail event (Ross, 1997). There have been efforts to
repeal the provisions, but these efforts have been unsuccessful, as small
businesses believe they offer some protection. Indeed, some small business
interests want more. Typically, independent gas stations and grocery stores
complain that the laws do not protect them adequately, and they press for
protection under the Act’s abuse of dominance provisions against alleged
“margin-squeezing” by vertically integrated firms, and against exclusionary
slotting allowances in grocery retailing. The Bureau maintains some enforcement
of these prohibitions. There have been 3 prosecutions concluded since 1984, all
resulting in convictions (including one jury conviction and several guilty pleas)
(VanDuzer, 1999).

2.6. Consumer protection

The Bureau also enforces laws against marketing practices that harm
consumers. This function occupies about half of its enforcement staff. The
Bureau is not a general consumer protection agency, though. Provincial
governments have a major role in consumer protection, with responsibility
over unfair business practices and contract terms, warranties, conditions of
sale, guarantees, and business licensing (Competition Bureau, 2001).

The Competition Act prohibits misleading advertising (Sec. 52; Sec. 74),
sales above advertised prices (Sec. 74.05), pyramid schemes (Sec. 55.1), certain
promotional contests (Sec. 74.06), and bait and switch advertising (Sec. 74.04).
Representations are prohibited if they are false or misleading in a material
respect, that is, if they could influence a consumer to buy. General
impressions, as well as literal meaning, are assessed to determine whether a
representation is misleading (Competition Bureau, 2001). The Commissioner
is also responsible for enforcing several statutes that require accurate (and in
some cases, mandatory) labelling: the Consumer Packaging and Labelling Act, the
Textile Labelling Act, and the Precious Metals Marking Act. All of these are
potentially subject to criminal law enforcement. Amendments in 1999 provided
for civil processes to stop misleading advertising, sales above advertised price,
promotional contests and bait-and-switch tactics. The (criminal) penalties for
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knowing or reckless misrepresentation were also increased. But the use of civil
process is expected to achieve results more quickly (Competition Bureau, 2001).

The 1999 amendments include detailed rules about telemarketing, an area
where deception and outright fraud have been serious problems. Deceptive
telemarketing is now a crime, and the Bureau has stronger investigative
powers to deal with it (Competition Bureau, 2001). The law provides for
defining acceptable telemarketing behaviour, so legitimate telemarketing
firms have clear guidance and the Bureau can prosecute conduct that falls
outside. Dealing with telemarketing fraud has been a major Bureau priority
and an occasion for enforcement co-ordination and co-operation. In 1997, a
Bureau effort in co-operation with the Ontario Provincial Police and the
Montreal Urban Community Police Force resulted in charges against
17 companies and 18 individuals. Another co-operative initiative is Canshare, a
national consumer complaints intranet-based system which is intended to
integrate complaint information from federal and provincial and territorial law
enforcement agencies (including the Bureau’s Fair Business Practices Branch)
across Canada. There is a Joint Canada-US Task Force on Deceptive Marketing
Practices, set up under an agreement between the national governments, as well
as a joint venture with the US FTC and Postal Inspection Service, Toronto Police
Service, and Ontario Ministry of Consumer and Commercial Relations
(Competition Bureau, 2001).

Legal protections of consumer interests in the market are strong, but the
consumers’ voice in policy debate about market competition is weak. National
consumer organisations are spread thin, although some provincial associations
are active. Some public financial support is available, from the Office of
Consumer Affairs of Industry Canada and from intervenor funding by
regulatory bodies. It is not lack of funding that has muted the consumer voice,
though, but uncertainty about the message. On the one hand, consumer
organisation representatives recognise that creating a national monopoly in a
major service such as air transport will increase prices and degrade services.
On the other hand, they also have been heard to muse that these clear losses
may be offset by the psychological satisfaction of seeing the national “brand”
on a firm in the industry.

3. Institutional issues: enforcement structures and practices

In concept, Canada has a “bifurcated” system of applying competition law.
The Competition Bureau, formally located within the Department of Industry,
investigates, and the Commissioner recommends action (which is taken by an
independent prosecutor in criminal cases), and independent courts and a
Competition Tribunal make the decisions. In practice, the system is moving
toward a unitary system in which the Commissioner has the primary role.
66 OECD JOURNAL OF COMPETITION LAW AND POLICY – VOL.5, NO. 1 – ISSN 1560-7771 – © OECD 2003



REVIEW OF COMPETITION LAW AND POLICY IN CANADA
Clarifying the relationship between the Commissioner and Industry Canada is
an increasingly important concern, because the appearance that decisions
depend on political calculation and direction undermines the Commissioner’s
credibility.

3.1. Policy institutions

The principal official responsible for competition policy is the Commissioner
of Competition. The Commissioner is an “independent statutory person,”
appointed by the Governor in Council. As a practical matter this means
appointment by the Prime Minister, based on the recommendation of the
Minister of Industry. The Commissioner is not a final decision-maker, though. In
criminal matters, the Commissioner may refer evidence to the Attorney General
for whatever action the Attorney General deems appropriate; in a civil or merger
matter, the Commissioner may ask the Competition Tribunal to issue an order.
The Competition Bureau acts like a secretariat for the Commissioner. The Bureau
is part of Industry Canada and subject to the department’s oversight and policies
about personnel and budget.

The Minister of Industry is responsible for policy and legislation, which are
developed by the Bureau. The Department of Industry is also responsible for some
60 other statutes, many of them with direct or indirect effects on competition
such as the laws about bankruptcy and intellectual property. Industry Canada has
generally supported policies of developing competition and international
competitiveness, but specific programs, mandates, and sometimes political
considerations can lead to differences with the Commissioner (Doern, 1996).

Provisions to ensure decision-making independence leave the
Commissioner’s position unclear. The Commissioner is appointed by the
Governor in Council to carry out the administration of the Act (Competition
Bureau, 2001). A reorganisation in 1993 integrated the Bureau into Industry
Canada.14 The Commissioner has the rank of an Assistant Deputy Minister. On
administrative matters, the Commissioner reports through the Deputy Minister
of Industry Canada; on substantive matters, the Commissioner issues an Annual
Report to the Minister of Industry, who tables it before Parliament (Competition
Bureau, 2001). In that position, the Commissioner appears less independent than
enforcement bodies in many other OECD member countries. The Minister has the
power to instruct the Commissioner to open a formal inquiry or to revisit a
decision to discontinue an inquiry, but that power has rarely been used. The
Minister has no power to close a case or direct a particular outcome. Relations
between the Commissioner and the Minister are formal and infrequent, typically
to prepare the Minister to respond in Parliament to questions about Bureau
actions, or to consult about legislative amendments. Independence of ultimate
decisions is promoted by the requirement that all matters, civil and criminal, be
decided by a court or the Tribunal in the first instance. But the position of the
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Bureau within the department fuels media perceptions that political connections
affect the disposition of controversial cases.

The Bureau is the initiator of policy proposals and legislation specifically
addressing competition issues. In general, for this function (and for dealing
with other legislation that may affect competition), the Bureau operates
within the Department’s legislative review process. Others in the Department
may offer views on competition legislation. Those views often deal with the
sectoral problems that are the other divisions’ responsibilities. Bureau
representatives may provide input and advice to other departments, and
Bureau representatives frequently appear before Parliamentary committees
commenting on relevant issues. The Commissioner may appear or intervene
as of right in proceedings before other federal agencies. For cases or mergers
at the Bureau, there is no formal process of inter-departmental consultation,
but departments find ways to make their views known.

Criminal cases are prosecuted by the Attorney General. The lawyers who
handle civil cases before the Tribunal are employees of the (federal) Department
of Justice. Thus, Industry Canada and the Bureau are the lawyers’ clients, not
their bosses. This assignment of responsibility provides useful perspective.
Although the media regularly accuse Industry Canada of giving instructions to
the Bureau in civil cases, they have not made similar accusations about political
motivation of the Attorney General in criminal cases.

The Commissioner has announced 5 principles of regulatory quality to
guide the application of competition policy: transparency, fairness, timeliness,
predictability, and confidentiality. Transparency informs stakeholders and the
public. Fairness in the balance between compliance and enforcement implies a
general norm of least-intrusive application. Timeliness means completing
decisions as soon as possible. Predictability includes publishing background
information and guidance to encourage compliance. Confidentiality is protected
to the greatest extent possible, to encourage co-operation (Competition Bureau,
2001). These principles are not merely formalities; by all accounts, the Bureau
tries to follow this guidance in practice, generally meeting its “service standard”
deadlines for timeliness and protecting confidentiality zealously. The
Commissioner’s position about treatment of efficiencies under the Bureau’s
merger guidelines led to some criticism about unpredictability, though.

The Bureau has issued legally non-binding guidelines about enforcement
policies through a process of public consultation on draft proposals. Some are
tailored for particular industries. A general guideline about abuse of
dominance was issued in final form in August 2001. A proposed guideline for
applying the principles to the airline industry had been published, too. There
is a general merger enforcement guideline and one for mergers in the banking
industry. The special guidelines for airlines and banking were issued in
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connection with important, difficult cases in those sectors. Other general
guidelines deal with intellectual property, predatory pricing, price discrimination,
and misleading advertising. Explanatory guidelines are useful and even
necessary, but they are not without possible problems. In the Superior Propane
case, the Commissioner took a position different from the 1991 merger
guidelines. The Court of Appeal agreed with the position, in principle, but
observed that the inconsistency “may do little to inspire public confidence” in the
administration of the Act. But a guideline dealing with a particular sector could
run a constitutional risk if were considered binding, by undermining the position
that competition law is a framework law of general application. In any event, the
Commissioner’s guidelines could only bind the Commissioner, who is not the
actual decision-maker in the Canadian system.

The Competition Tribunal is the first-instance decision-maker for civil
reviewable matters, including mergers and abuse of dominance. There are up to
4 judicial members, who are sitting judges with other judicial duties, and 8 lay
members. Members are appointed by the Governor in Council on
recommendation of the Minister of Justice. They serve 7 year renewable terms.
For advice about the appointment of the lay members, the Minister may appoint
an advisory council from the business and legal communities, consumer
groups, and labour; however, this advisory committee was dropped about
8 years ago, for budgetary reasons. One of the judicial members is designated as
the Chairman by the Governor in Council.

The Tribunal was intended to be a specialised “court”, with judicial
members for procedural fairness and lay members for economic and business
expertise. It was created by the 1986 Act to replace the Restrictive Trade
Practices Commission, which had had more limited powers. The Tribunal sits
in panels of from 3 to 5 members, which must include at least one judicial and
one lay member. A judicial member chairs each panel. The Tribunal includes
one permanent full-time economist. Questions of law are determined only by
the judicial members. The Tribunal’s decisions and proceedings are published
and available on its web-site.15

3.2. Competition law enforcement

Applying competition policy has relied on a variety of “compliance”
activities more than on conventional enforcement. Before 1986, this may have
been inevitable, as the only enforcement tool, criminal prosecution, was not
credible. Even since then, though, there have been relatively few formal cases
or even consent orders. Instead, matters are wound up through office visits
and what amount to assurances of voluntary compliance (Goldman, 2000).
The compliance strategy may be effective, or at least inevitable, because of the
Canadians’ perceived cultural aversion to confrontation.
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The motivating philosophy behind the enforcement approach is a belief
that businesses subject to the law want to comply, in part to avoid the costs
and complications of formal processes. Thus, the Bureau’s “conformity
continuum” includes education and stresses advice, voluntary compliance,
and consent procedures (Competition Bureau, 2001). When the Bureau
encounters “non-conformity,” the appropriate instrument is chosen from a
range of possible responses, from persuasion, to negotiating a consent
resolution, to “adversarial instruments.” The Bureau entertains applications
for advisory opinions and rulings and has adopted deadline standards for
responding: for marketing practices, 8 days (or 30 days for complex matters), and
for competition issues, 4 weeks (8 weeks for complex matters) (Competition
Bureau, 2001). The Bureau charges a fee for those advisory opinions (up to CAD
4 000), though. Advice about mergers is subject to another set of timetables
and fees.16

Investigations may be initiated in three ways. The most common is the
Commissioner’s finding of “reason to believe” that there are grounds for civil or
criminal action. The rarest method is instruction from the minister. And the
Commissioner may also undertake an inquiry upon the application of 6 Canadian
residents complaining about a violation (Competition Bureau, 2001) (Sec. 9, 10).
The Commissioner can discontinue an inquiry at any time, but must explain that
action to the Minister, and, where applicable, to the 6 citizens whose complaint
sparked the inquiry. The Minister has the power to instruct the Commissioner
to undertake further inquiry (Sec. 22), but of course the Commissioner can come
back with the same response. To obtain information in support of the Bureau’s
inquiries, the Commissioner may apply to a court for an order requiring
testimony under oath, production of documents, or responses to interrogatories
(Sec. 11(1)). A party’s opportunity to challenge such an order on the grounds of
relevance or scope is narrow and untested.

In civil reviewable matters, the only sanctions available are orders (except
that administrative fines may also be imposed against deceptive practices).
Pursuant to recent amendments, courts may issue mandatory as well as
prohibitory orders (Competition Bureau, 2001). The Commissioner now has
the power in airline matters to order preliminary relief pending the final
decision, a power that was used in the recent Canjet case.17. Use of intellectual
property to monopolise a broader market may be subject to an order
regulating licences or mandating licensing (Sec. 32). This section, which dates
from the 1930s, has never actually been used. In its Intellectual Property
Enforcement Guidelines, the Bureau observes that these remedies might be
applied in “network industry” situations.

Civil matters are brought to the Competition Tribunal for adjudication
and resolution. Contested proceedings are often costly and drawn-out. One
famous example, the Southam case, concerned a transaction that closed
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THE CONFORMITY CONTINUUM

The integrated, balanced approach to achieving behaviour that conforms to

the law includes education, compliance, and enforcement instruments.

Increased emphasis on education and voluntary compliance limits the need

for contested proceedings.

General application instruments

These are aimed at the public and the market in general to encourage

conformity. They include:

Education:

● Publications (information bulletins, enforcement guidelines, Annual

Reports, news releases, discussion papers, reports, pamphlets)

● Communications (speeches, seminars, trade shows, website, media

contacts, videos)

● Advocacy (interventions, representations, policy development, liaison,

partnerships, research)

Facilitation:

● Monitoring (Information Centre, pre-notification, targeted inspections,

marketplace contacts, practitioner contacts, consultations).

Specific application instruments

These respond to individual initiatives or to specific non-conformities.

They include:

Facilitation:

● Voluntary compliance (advisory opinions, pre-market assessment,

advance ruling certificates, corporate compliance programs, voluntary

codes)

Responses to non-conformity:

● Suasion (information contacts, information letters, warning letters,

compliance meetings)

● Consent (negotiated settlements, consent orders, consent prohibition

orders, undertakings, corrective notices, voluntary product recalls)

● Adversarial (prosecutions, Tribunal applications, product seizures,

contested prohibition orders, injunctions).
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in 1990; after hearing 46 witnesses and receiving 520 documents in evidence,
the Tribunal’s final divestiture decision came 22 months later, and the appeals
did not end until 1997. In the more recent Superior Propane case, the
Commissioner called 72 lay witnesses and submitted 9 expert affidavits
(Wetston, 2001, p. 25, 27). Practitioners contend that a contested matter
typically costs about CAD 1 million. The substantive issues in these cases are
admittedly complex, but a reason cases are “overtried” may be that the Bureau
and Tribunal are both unfamiliar with the process and are therefore cautious.
Over its 15 years, the Tribunal has only decided about a dozen contested cases.
Hearings may be delayed because members, especially the judges, have
difficulty accommodating other commitments. The Tribunal has proposed
new rules18 to make its process more efficient mostly by cutting down on pre-
trial discovery.

To avoid cost, delay, and uncertainty, parties might negotiate settlements.
But even the consent process risks delay and uncertainty, because most
negotiated consent orders (except those involving deceptive marketing
practices) must be taken to the Tribunal for review and promulgation as court
orders. The Commissioner does not have the power to accept binding
commitments to settle a controversy, and the Tribunal believes that its
responsibility for the public interest requires it to examine the terms of
settlements. The Tribunal’s standard for acceptance is whether the order
addresses the substantial lessening of competition, not whether the order is
the best way to do so. But the Tribunal has on occasion rejected or modified
negotiated orders.

THE CONFORMITY CONTINUUM (cont.)

Although increased emphasis is placed on providing the business community

with the knowledge and the tools to comply, the Bureau does not consider

enforcement instruments to be a last resort. Where appropriate, the Bureau may

use immediate enforcement action without first exhausting other possibilities.

The objective is to select the most effective and efficient instrument to address

the specific situation and achieve lasting conformity. Factors considered include

economic impact, the extent of the practice, the market power of the entities

involved, and their prior conduct. Adversarial instruments may be appropriate

for repeat offenders or order violators, for example. The choice of instrument

will be determined in part by whether it will achieve the requisite level of general

and specific deterrence.

Source:  Competition Bureau, Conformity Continuum Information Bulletin (Bulletin
d’information sur le continuum d’observation de la loi).
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Observers in Canada, including some members of the Tribunal, believe
that these difficulties have made the Tribunal a secondary factor. Nearly
everyone is dissatisfied with the Tribunal’s processes, finding them too costly
and cumbersome, unfocused and drawn-out. Amendments are before
Parliament to deal with these problems (Competition Bureau, 2001). These
would streamline the process by permitting the Tribunal to award costs to
deter frivolous or dilatory litigants, make summary dispositions, hear
references at an early stage, and issue interim orders (before the Bureau has
completed its investigation) to prevent irreversible damage to competition,
elimination of a competitor, or significant loss that cannot otherwise be
remedied (Competition Bureau, 2001). Proposed legislation would also streamline
the consent order process,19 by providing that a negotiated agreement “may be
filed with the court for immediate registration” and at that point has the same
force and effect as a court order. This would extend to terms that a court might
not have had the power to impose. It is unclear whether failure to comply with
such terms would be remediable as breaches of the Tribunal’s order or as
breaches of the Commissioner’s agreement with the respondent.

In cartel and other criminal cases, the principal investigative tool is the
search warrant, typically executed without notice by Bureau officers (sometimes
helped by the police) (Goldman, 2000). Courts may issue search warrants when
there are reasonable grounds to believe that an offence has been or is about to be
committed (Sec. 15). The Bureau may now apply to a court for wiretapping
authority when investigating price fixing, market sharing, bid-rigging, or
deceptive telemarketing (Competition Bureau, 2001). Criminal matters are
referred to the Attorney General of Canada with a recommendation for action.
The decision to prosecute (and any negotiation of a consent resolution in a
criminal case) is up to the Attorney General. Criminal penalties for conspiracy can
be imprisonment up to 5 years or a fine up to CAD 10 million.

Appeals from the Tribunal go to the Federal Court of Appeal, on the same
basis as judgements of trial-level federal courts (Competition Tribunal Act).
Appeal is of right for matters of law and “mixed” matters of law and fact, but
on matters solely of fact, leave to appeal must be requested and obtained
(Competition Tribunal Act, Sec. 13). Matters of law are reviewed under a
“correctness” standard, and other matters, under a less exacting, more
deferential “reasonableness” standard.

3.3. Other enforcement methods

The processes under the control of the Commissioner can be
supplemented by private party initiatives. Private parties can sue to recover
damages caused by conduct that would violate the Competition Act’s criminal
provisions or by failure to comply with an order of the Tribunal or another court
(Sec. 36). The private suit would not depend on there actually being a prior
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conviction (Collins, 1997) (Goldman, 2000). Private suit may be feasible even
concerning conduct that the Bureau would probably not treat as a criminal
violation. A recent Ontario Court of Appeal decision permitted a suit against an
arrangement that was principally vertical, with alleged horizontal effects. The
plaintiff may also recover some of the costs of suit. Recovery in a damages
case can include costs and legal fees. If there is a prior criminal conviction or
civil order, the record in the prior proceeding may be admitted as prima facie
evidence of the breach and the effect. Plaintiffs might also get useful information
and admissions from the statement of facts that accompanies a prohibition order
entered under Sec. 34 (Goldman, 2000). Only a few private suits cases have been
brought under Sec. 36.

Expanding the scope of private suits is under consideration. Now, a
plaintiff can only sue concerning conduct that would at least arguably violate
the criminal prohibitions, or after the Commissioner has already obtained a
court order about civil reviewable conduct, and the parties then violate that
order. Permitting civil suits about the other civil reviewable matters without
the need for a prior order in an action by the Commissioner–not to mention a
violation of that order–would expand the range of tools for remedying refusals
to deal, exclusive dealing, market restrictions, and tying. On the other hand, it
could also risk encouraging unnecessary or abusive litigation. One proposal in
a package of amendments now under review in the Parliament is to permit
private parties to bring these complaints to the Tribunal, to take advantage of
its presumed experience and expertise in distinguishing serious problems
from others. The Tribunal would have the power to reject the complaint or to
award costs or other sanctions to discourage frivolous or strategic litigation
(Competition Bureau, 2001). This process could provide an outlet if the Bureau
rejects a complaint. The options now available to a disappointed complainant
are limited. The Bureau explains its actions, including its decisions not to
pursue an investigation or inquiry stage. A disappointed complainant might
“appeal” to the Minister (Competition Bureau, 2001), but the Minister could
only ask the Bureau to look at the matter again.

Class actions are possible under provincial laws. The scope of these
actions is not limited by Sec 36, which provides a civil remedy that
complements, but does not replace, other civil rights of action. At least
10 class actions have been filed in the wake of the international vitamin
conspiracies, and others have followed the guilty pleas in lysine and graphite
electrodes. One defendant in the electrodes case reportedly settled for CAD
19 million (in addition to the CAD 11 million criminal fine) (Goldman, 2000).
An Ontario court certified a broad consumer class action about price-fixing for
a pigment used in building materials, claiming total damages of CAD
150 million (Rowley, 1999).
74 OECD JOURNAL OF COMPETITION LAW AND POLICY – VOL.5, NO. 1 – ISSN 1560-7771 – © OECD 2003



REVIEW OF COMPETITION LAW AND POLICY IN CANADA
A rarely used alternative means of public enforcement is the provincial
attorneys general. In principle, these officials can apply the Competition Act’s
criminal provisions, because the provincial attorneys general can prosecute
federal crimes if the federal attorney general has not done so. Provincial attorneys
general have been active in criminal cases about deceptive advertising and
marketing, but not in antitrust prosecutions (Goldman, 2000). Another
procedure is the private criminal complaint. There has been at least one
privately-prosecuted criminal competition matter.

3.4. International trade issues in competition policy and enforcement

Canada asserts extraterritorial jurisdiction over conduct outside Canada,
in particular anti-competitive agreements and coercion to boycott, if that
conduct has a real and substantial connection to competition in Canada (that
is, that would have violated the basic anti-cartel rule if the parties had reached
their agreement in Canada). This common law principle of jurisdiction has not
been applied in contested cases, but it has contributed to several guilty pleas.
Canada objects to the assertion of extraterritorial jurisdiction by other
countries where it conflicts with Canadian law or policy. In the past, this
principle was invoked to resist US antitrust proceedings, both private and
public. Ontario and Quebec adopted legislation 50 years ago to prevent
investigation into Canada by the US Department of Justice. Federal regulations
in 1976 prevented compliance with discovery in the US uranium cartel
litigation. The blocking provision that was formerly part of the Combines
Investigation Act is now in the Competition Act (Secs. 82, 83). Compliance with
a foreign order, decree, or judgement may be blocked by order of the Tribunal, if
compliance would affect Canadian competition, efficiency, or foreign trade. The
asserted purpose of this provision is to ensure that Canadian subsidiaries of
multinational firms would be responsive to Canadian laws and policies
(Competition Bureau, 2001). General federal legislation, the Foreign
Extraterritorial Measures Act, was adopted in 1985, empowering the Attorney
General to issue blocking orders where a foreign tribunal is seeing to exercise
jurisdiction or power in a way that is likely to adversely affect significant
Canadian interests in international trade or commerce or that is likely to
infringe Canadian sovereignty. These orders can block compliance with
discovery in foreign proceedings. In addition, the law provides for complete
“clawback” of any damage award elsewhere (Waller, 1997, §4.17-18). Most of
these defensive measures appear to have been intended to shield Canadian
firms from US treble damage litigation, and they have not been invoked since
the uranium cases

In the last 10 years, increasing co-operation with other public enforcers
has displaced this history of defensiveness about foreign private litigants. The
Bureau has leveraged its resources by offering and obtaining assistance from
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law enforcement agencies, in the US and the EU especially. Co-operation has
been most extensive in prosecuting deceptive marketing practices. In those
cases, the Bureau and Canadian investigators work with police and postal
inspectors and other law enforcement agencies. There have been several
prominent examples of international co-operation in competition enforcement,
too, such as the use of mutual legal assistance treaties in cartel investigations of
thermal fax paper, plastic dinnerware, sulphuric acid, and ductile iron pipe. The
first three were requests from the US, and the fourth was a request from
Canada. Bureau representatives have attended EU hearings and examined
documents with EU and US enforcers in several major merger investigations,
such as Dow-Union Carbide, Guinness-Grand Metropolitan, and Alcoa-Reynolds
(Competition Bureau, 2001).

Canada has entered several competition enforcement co-operation
agreements. A formal state-to-state agreement with the US from 1995 covers
competition and deceptive marketing. Canada entered a similar agreement
about competition matters with the EC in 1999. In 2001 the Bureau entered a
trilateral agency-to-agency agreement with the competition agencies in Australia
and New Zealand. The recent free trade agreement with Costa Rica includes a
competition chapter setting out a framework for policy and enforcement
co-operation. A “positive comity” agreement with the US and a co-operation
agreement with Mexico should be in place during 2002. Canada has entered
bilateral mutual assistance treaties for criminal matters (under the enabling
legislation, the Mutual Legal Assistance in Criminal Matters Act). In 2001,
legislation was introduced to enable similar treaties for mutual legal assistance in
civil matters. The principal concern is assuring protection of confidentiality of
information shared with foreign enforcers (Competition Bureau, 2001). The
proposed legislation will provide for co-operation among enforcement bodies,
while providing for opposition to applications from third parties, such as in aid of
private litigation. Progress on similar legislation was slowed some by a Canadian
judicial decision implying that judicial intervention and authorisation based on
some standard of reasonableness would be required. The law’s confidentiality
protections (Sec. 29) may inhibit information exchange. Interpretation of this
provision has focused on the strength of the constraints, but the Bureau is now
trying to make more use of the proviso that permits sharing among enforcers.
Canada has been the beneficiary of sharing with other jurisdictions and thus
finds it has an interest in promoting co-operation in both directions. The Bureau
has taken a lead in negotiating the competition provisions of trade agreements,
and it was the Canadian negotiators who suggested including a chapter on
competition in the North American Free Trade Agreement.

International trade agreements have provided foreign firms with an
additional outlet for complaints. This is illustrated by a pending matter
involving small parcel delivery. The Bureau concluded in 1998 that there was
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INTERNATIONAL CO-OPERATION

Over the last 10 years, the number of matters at the Bureau with an

international dimension has grown significantly. International co-operation can

be critical to effective and efficient enforcement. The Bureau benefits from

communication and co-operation with foreign agencies, particularly in the US

and the EU, on almost a daily basis. These exchanges are both formal and

informal, cover consumer as well as competition matters, and involve particular

cases and general problems. International co-operation is particularly important

for reviewing mergers and for investigating conspiracy and deceptive

telemarketing.

A well-known example of co-operation in a conspiracy matter involved an

agreement among companies based in Canada, the US, and Japan to raise the

price of thermal fax paper in North America. The conspiracy was originally

uncovered by the Bureau. It affected both the Canadian and the US markets, and

most of the evidence was in the US. Following the provisions of the 1995 Co-

operation Agreement and its predecessor, the 1984 Memorandum of

Understanding, the Bureau notified the US Department of Justice of the

conspiracy and used the Mutual Legal Assistance Treaty and enabling legislation

to request DOJ’s assistance in gathering evidence in the US. During 1996

and 1997, the two enforcement agencies co-ordinated planning and strategy

about searches and witness interviews. The Japanese and US companies

pleaded guilty under Sec. 45 of the Competition Act and the Japanese company’s

Canadian subsidiary also pleaded guilty under Sec. 46 for having implemented a

foreign-directed conspiracy. Total fines in Canada amounted to CAD 3.45 million.

Co-operation in merger review is illustrated by the Lafarge-Blue Circle

acquisition in 2000-2001. The Bureau shared views with the US Federal Trade

Commission on substantive matters such as market definition and entry

conditions. Co-operation was particularly effective at the remedy stage. The

Bureau and the FTC worked out divestiture and consent orders to provide

effective relief on both sides of the border. The Bureau announced on

11 April 2001 that it would not challenge the proposed acquisition after Lafarge

agreed to sell the majority of Blue Circle assets and businesses in Canada as

well as related cement distribution assets in the US

Co-operation against deceptive marketing often involves different officials.

In 2000, the Bureau investigated a company that was promising consumers in

Canada and the US valuable awards or “premiums” for buying promotional

products at inflated prices. The Bureau obtained assistance from US

correctional services under the Mutual Legal Assistance Treaty to gather

evidence located in the US. That evidence prompted the Montreal-based

company and its manager to plead guilty to deceptive telemarketing and direct

mail practices.
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no evidence of cross subsidisation between Canada Post’s monopoly operations
and its courier services, Priority Post and Purolator. But UPS is pursuing a claim
under Ch. 11 of NAFTA, alleging, among other things, that Canada has breached
its obligation under Ch. 15 of NAFTA by failing to control and supervise Canada
Post.20

The Bureau has supported pro-competitive interpretations of laws about
international trade and investment. Investment Canada, which promotes
foreign investment, also screens and approves foreign acquisitions to
determine whether they are of net benefit to the country. The review thresholds
and standards for that process do not match those applied to mergers generally.
Investment Canada has not generally prevented investment, but has
sometimes negotiated conditions. Foreign investment is limited or controlled in
several fields, notably airlines, telecoms, and media, ostensibly to achieve
affordable universal service and promote Canadian content and culture. The
Bureau believes these restrictions are barriers to competition and has advocated
turning to less restrictive measures to achieve these objectives (Competition
Bureau, 2001). Competitive effects of the dumping and subsidies laws, which are
applied by the Canadian International Trade Tribunal (CITT), have been a
concern. A Bureau representative argued before a parliamentary sub-
committee, with some success, that the Special Import Measures Act should be
revised so that the “public interest” test would explicitly include consideration
of the impact of dumping duties on domestic competition (Competition
Bureau, 2001).

3.5. Agency resources, actions, and implied priorities

Staff and budget levels have remained stable for several years. These are
determined by Industry Canada. Fees, for merger notifications, advance ruling
certificates, advisory opinions, and copies, generate some income, of which the
Bureau can retain up to CAD 7.5 million. The total collected in the most recent
year was about CAD 8.5 million. The Bureau has had to ask the Department and
the Treasury Board for additional funding to support extraordinary operating
initiatives, including major merger investigations. Those amounts account for
the higher expenditures from 1998-2001 (Competition Bureau, 2001).

The Bureau is organised by function, rather than by industry (as it was
until 1990). The divisions that apply the competition laws include the Mergers
Branch, the Civil Matters Branch (which also handles interventions before
regulatory agencies), the Fair Business Practices Branch, and the Criminal
Branch. The Criminal Branch, responsible for cartel, price “maintenance” and
bid rigging cases, has a total staff of 38. In addition, the Fair Business Practices
Branch, with about half of the Bureau’s total enforcement staff, is responsible
for cases of deception and misrepresentation, both civil and criminal, and for
several special statutes about product labelling. The branches that handle
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Table 1. Trends in competition policy resources

Source: Competition Bureau, 2001

Personnel (FTE) Expenditures(C MM)

2000-01 383 36.9

1999-2000 382 36.1

1998-99 382 36.2

1997-98 382 30.1

1996-97 368 28.4

Table 2. Trends in competition policy actions

1. Includes examinations involving 2 or more days of review and applications for inquiry under Sec. 9
(annual average, 5 for criminal, 3 for civil); for Criminal and Civil Branch, does not include advisory
opinions; for the Fair Practices Branch, completed examinations.

2. For criminal matters, referrals to the Attorney General (for 2 matters, 1 in 1997-98, 1 in 1999-2000,
the Attorney General declined to proceed or withdrew the charges; for civil matters and mergers,
proceedings initiated at the Tribunal; for Fair Business Practices Branch, referrals to the Attorney
General or consent orders filed with Competition Tribunal.

3. For criminal matters, includes all dispositions, including acquittals as well as convictions and
guilty pleas; several dispositions may be possible, for different defendants, in the same matter. For
civil matters, includes alternative case resolution and consent order restructuring, and for mergers,
also includes transactions abandoned after the Commissioner’s objection. For Fair Business
Practices Branch, includes undertakings, convictions, and consent orders.

Source: Competition Bureau, 2001

Criminal
Branch

Civil
Branch

Mergers
Branch

Fair Practices 
Branch

2000-01: matters opened1 60 46 373 329

Possible violations found2 6 8

Relief imposed3 13 4 3 129

Total sanctions imposed C MM 17.6 0.8

1999-2000: matters opened1 41 48 361 140

Possible violations found2 9 13

Relief imposed3 21 5 10 3

Total sanctions imposed C MM 102.8 1.2

1998-99: matters opened1 56 33 309 163

Possible violations found t2 7 4

Relief imposed3 16 3 8 5

Total sanctions imposed C MM 40.6 1.4

1997-98: matters opened1 43 44 320 397

Possible violations found2 3 7

Relief imposed3 48 8 6 7

Total sanctions imposed C MM 2.7 0,6

1996-97: matters opened1 54 33 262 383

Possible violations found2 0 7

Relief imposed3 22 4 3 8

Total sanctions imposed C MM 9.9 0.2

1995-96: matters opened1 n/a

Possible violations found

Relief imposed3 5

Total sanctions imposed C MM
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criminal matters often exchange staff and expertise, taking advantage of the
similarity of the relevant professional skills. These divisions make the most use
of the Bureau’s formal rotation policy and periodic “draft” to encourage exchange.
Other branches provide administrative, legal, and policy support (Competition
Bureau, 2001). The permanent staff is supplemented by the extensive use of
outside lawyers, who are appointed as agents of the attorney general. The Bureau
pays about CAD 700 000 to CAD 1 million per year for this legal help.

4. Limits of competition policy: exemptions and special regulatory 
regimes

A history of concern to support national-scale firms and a strong federal
structure explain the long list of special regimes and exemptions. Recent
controversies that highlighted the anti-competitive results of those traditions are
raising the public’s awareness of competition policy. One of those controversies
has put the Bureau into the inappropriate position of trying to regulate a
monopolist’s prices and services through litigation, applying special rules under
the general competition law.

4.1. Economy-wide exemptions or special treatments

State-owned corporations are subject to the Competition Act to the
extent they are engaged in commercial operations (Sec. 2.1). The 1986
amendments ensured that the law would apply to Crown corporations that
compete (or could compete) with private firms (Anderson, 1998). An early
case, in 1987, found a state-owned airline guilty of deceptive, bait-and-
switch marketing, and fined it C 15 000 (Competition Bureau, 2001). More
recent instances include the Bureau’s review, and approval, of the acquisitions
by publicly-owned Canada Post Corporation of interests in Purolator Courier,
and the investigation of claims that participants in the Alberta power pool,
among them the government-owned British Columbia Power Exchange
Corporation (Powerex), were manipulating bids.

The “regulated conduct doctrine” shields conduct from antitrust
consequences where it is required by a national or provincial regulatory program,
so that obeying the rules of that program would require a violation of the
Competition Act. A common factual setting is provincial marketing boards and
price-setting commissions. The 1960 case that clearly announced the doctrine
condoned a series of acquisitions of local brewers that had given the defendant a
national market share over 60 percent. The court linked the effects of that
concentration to the provinces’ control over the price of beer. The court said in
effect that a merger among brewers could be prevented only if the combination
would hinder the provincial bodies from performing that anti-competitive
function (Competition Bureau, 2001).
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The courts have not reduced the general regulated-conduct doctrine into
specific rules, but some principles emerge from the Bureau’s enforcement
policies. A party will not be charged with competition law liability if a provincial
legislature has conferred on a regulator the power to order action contrary to the
competition law, the regulator has exercised that power, and the party has not
frustrated the exercise of that power (Competition Bureau, 2001).21 The regulation
at issue must be within the lawmaker’s authority. The conduct must be
specifically authorised by the regulation, and not simply within its subject matter.
The regulator must exercise some active authority about it, beyond passive
acquiescence or tacit approval. And the conduct must be consistent with the
regulatory purpose. It would compound the problem if conduct that frustrated
the regulation was also exempted from the Competition Act.

The regulated conduct doctrine has been applied in a civil case although
it was originally conceived as a defence in criminal cases. The Bureau has
claimed that it should be limited to criminal matters and that otherwise
regulation and the competition law should apply concurrently (Anderson, 1998).
The Bureau also takes the position that an economic regulator’s decision to
forbear from regulation, because a market has become competitive, necessarily
makes the regulated conduct defence unavailable; the issue has not been
decided (Anderson, 1998). The doctrine has been invoked in about 5 cases in the
last 20 years, most of them involving lawyers or other services. Although the
number of decisions invoking the doctrine is low, many complaints have not
been pursued at all because regulations clearly protected the anti-competitive
conduct.

The division of powers between federal and provincial institutions in
Canada’s constitution in effect authorises provinces to adopt laws that impair
competition in local markets and that inhibit inter-provincial trade and
competition. The national Parliament is empowered, exclusively, to legislate
concerning “the regulation of trade and commerce” (Constitution Act, 1867, Sec.
91(2)). But the provincial legislatures are empowered, also exclusively, to
legislate concerning business licensing and “property and civil rights” within
the province (Constitution Act, 1867, Secs. 92(9), 92(13)). Provincial governments
also have exclusive legislative authority concerning non-renewable resources,
forestry, and electric power generation (subject to a requirement, enforceable by
national legislation, of non-discrimination in trade with other provinces)
(Constitution Act, 1867, Sec. 92A). National and provincial legislatures have
concurrent powers over agriculture (and immigration) (Constitution Act, 1867,
Sec. 95). Interpretations and applications of these terms have given provincial
governments substantial power over business regulation and trade.

Distribution of responsibilities can lead to regulatory competition. In
securities, the national government has tried without success to establish a
national regulator. The de facto national regulatory body is thus the Ontario
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Securities Commission.22 Jurisdictional competition can drive reform. In
the 1980s, Quebec revised its financial regulations in a way that threatened to
attract the industry into Quebec unless the federal government and Ontario
also made similar changes. On the other hand, disparate regulations about
pharmaceuticals, reflecting the different interests of generic and brand name
producers in different provinces, led to problems that have gone to the WTO
for adjudication.

Protecting provincial discretion has impaired competition within Canada.
In 1995, the provinces and the national government entered an extensive,
wide-ranging agreement intended to promote an open, efficient, and stable
domestic market and to reduce and eliminate barriers to trade and investment
to the extent possible (Agreement on Internal Trade, 1995, Art. 100; Preamble). It
is a negotiated agreement, though, not a set of enforceable commitments. The
agreement contains rules about government procurement and bidding,
investment, labour mobility, consumer measures and standards, agriculture
and food products, alcoholic beverages, natural resources, communications,
transportation, and environmental protection. A promised section on energy
remains to be negotiated. This breadth suggests the extent to which constraints
on inter-provincial trade could present problems, as well as the issues at stake
in dealing with them. Business groups complain that barriers and costs of
internal trade are hindering growth, as small firms cannot expand within the
Canadian market, while larger firms prefer to expand to markets outside it.
Interprovincial trade is increasing, but international trade is increasing faster.

The Agreement on Internal Trade, whose purposes include removing
barriers that prevent competition, lacks an effective or efficient means of
implementation. Its dispute-resolution process depends heavily on negotiation,
proceeding from consultation through consideration by a high-level committee
government representatives to appointment of a panel. It contemplates that
disputes will generally be resolved between governments. Private entities have
some rights to complain, but they are secondary. The principal sanction for
failure to comply appears to be adverse publicity. The Agreement permits the
complaining government to impose retaliatory constraints against a government
that does not remove a barrier at the end of the process. But even if that were a
credible threat, it could be a long time coming. The schedule and deadlines in the
Agreement mean that the time from complaint to action could be 2 years or
more. The elaborate consultation procedures do not apply to procurement and
bid protests. Perhaps unsurprisingly, most formal complaints have arisen under
those sections, for which the process is much more efficient. Progress has also
been reported about labour mobility. Most self-regulating professions (42 out
of 51) were reported to be in substantial compliance with the Agreement’s
obligations by the 1 July 2001 deadline that had been set for working out mutual
recognition agreements or similar protocols.
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REFORM IN A FEDERAL JURISDICTION:
THE AUSTRALIAN EXAMPLE

In federal countries, the constitutional reach and potential overlap of

federal and state or provincial authorities add a dimension of complexity, a

risk of conflict, and an opportunity for innovation, to wide range of

regulations and policies, including those affecting competition. In Australia,

the National Competition Policy Reform of the mid-1990s addressed several

of these “federalism” issues directly.

Before, the federal competition legislation (the Trade Practices Act) had

applied only within the defined limits of federal constitutional power. The

corporate sector, interstate trade, and federal government business entities were

subject to the law, but the unincorporated sector and state government business

entities were not. The professions and significant parts of the infrastructure

network industries, which were run by the states (such as the electricity sector),

were not covered. Moreover, the complete extent of regulatory exclusions from

the competition law, either at the state or federal level, was unknown.

To address these problems (and some others), in 1995 the nine competent

federal, state and territorial governments agreed to a set of significant

reforms:

● The states and territories passed “application legislation”, which applied

the federal rules about competitive conduct and mergers to the subjects of

state and territory constitutional power. These laws referred enforcement

back to a new single “national” competition authority, the Australian

Competition and Consumer Commission. This combination ensured

seamless application and enforcement of common competition rules to all

economic activity (after a transition period).

● The federal law was amended to remove the right of the competent federal

minister to formally intervene in the enforcement of federal laws, and

consequently the state and territory laws too.

● The mechanism to provide exemptions from the competition law was

significantly tightened. Instead of being shielded by a general doctrine of

“state action”, exemptions would have to be explicit. A law could not operate

to exempt conduct or mergers from the federal, state, or territory competition

law unless the exempting law specifically stated that the conduct was

exempted. The federal government retained a right to veto state or territory

exemptions from the federal, state, or territory competition law.
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There is no complete catalogue of the provincial and federal regulations
that displace the Competition Act. They range from marketing boards setting
commodity prices to controls over price and entry into professions and
services. Generalisation is difficult because policy directions are inconsistent, not
only between provinces but sometimes within the same province. Quebec sets
minimum prices for gasoline, but has dropped its controls over professional fees.

4.2. Sector-specific exclusions, rules and exemptions

Several major sectors are subject to special regulatory oversight. The
Bureau has promoted sound general principles about the relationship between
competition policy and the reform of sectoral regulation (Competition Bureau,
2001):

● Put a competitive market structure in place, as soon as possible;

● Make the regulator explicitly responsible for promoting competition;

REFORM IN A FEDERAL JURISDICTION:
THE AUSTRALIAN EXAMPLE (cont.)

In addition to the reforms of the competition law, all 9 governments agreed

to undertake a systematic review of legislation that had anti-competitive

effects, even if it was not directly inconsistent with the competition law. This

included laws that set up entry barriers, such as licensing regimes, or that

controlled conduct by setting or controlling qualifications, opening hours,

prices, technical specifications, and marketing arrangement. Some

1700 separate enactments, mostly at the state level, were identified as

requiring a review. It was envisaged that this task would take five years to

complete, but in fact it has taken somewhat longer. The standard of review was

that the restriction on competition should be necessary to achieve the objectives

of the regulation, and the benefits of the restriction should outweigh the costs.

New legislation requires a regulation impact analysis that incorporates the same

standard.

In addition, a statutory infrastructure access regime was created, linked to

a range of reforms in the energy and transport sectors. These were designed

to better integrate markets that had previously had a state-based focus.

The federal government agreed that it would make a series of “competition

payments” to the states and territories, to distribute the benefits of the reforms.

In the absence of the competition payments, the benefits to governments from

the reforms would have flowed disproportionately to the federal government in

the form of increased income tax payments. The competition payments were

made contingent on the actual performance of the reforms by the states and

territories. Some payments have been withheld pending improved performance.
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● Control incumbent market power by regulatory control over prices;

● Assure access to essential facilities through regulatory intervention;

● Control other anti-competitive practices with competition law, unless
regulation is demonstrably better;

● Create a mechanism for removing regulation as its costs exceed its benefits;
and

● Co-ordinate to minimise overlap and duplication.

One avenue for applying general competition principles under a sectoral
regime is “forbearance,” that is, a decision by the regulator that competition in
the sector is strong enough to permit the regulator to decline to apply its
powers to a problem (Competition Bureau, 2001). Provisions that anticipate
forbearance are included in some national and provincial regulatory schemes.
In general, though the Bureau’s principles are not consistently borne out in
practice. Several minor, technical exemptions appear to be protection against
the theoretical risk of criminal penalties. And a few sectoral rules respond to,
or undo, particular enforcement decisions.

4.2.1. Financial services

The treatment of major bank mergers has marked a coming-of-age for
Canada’s merger policy. A merger of financial institutions may be exempted
from Competition Act notification and oversight if the Minister of Finance
certifies to the Commissioner that the proposed merger is in the best interests
of the financial system in Canada (Competition Bureau, 2001). The Minister of
Finance has announced a policy of incorporating the Bureau’s competition
concerns and the prudential objectives established by the industry regulator
into the public policy concerns in considering future merger proposals
(Competition Bureau, 2001).

Two cases from 1998 illustrate the interaction of the Bureau with the
Department and the increasing importance of competition issues. Two very
large bank mergers were announced (between the first and third largest
banks, and between the second and fourth), shortly after the Bureau had
published draft Guidelines illustrating how merger analysis would apply in the
banking sector. The banking legislation required that mergers be approved by
the Minister of Finance. The Minister decided to apply a broad “public interest”
test, of which one “critical” element would be the Bureau’s assessment of the
implications for competition. The Bureau undertook the largest merger
investigation it had ever done, taking 10 months, and ultimately decided that
the transactions threatened to lessen competition in branch banking, credit
cards, and securities. The Bureau’s concerns were communicated both to the
Department and to the merging parties, without detailing specific remedies. The
parties abandoned their plans when the Minister announced his objections,
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based on the prudential risks of permitting such large amalgamations, as well as
the threats to competition and the concentration of decision-making power over
allocating credit in the Canadian economy (Competition Bureau, 2001).

Legislation passed in June 2001 substantially changes the system of bank
regulation. New guidelines set out the review process for mergers of large banks
(over C 5 billion). Reviewing a bank merger now involves 5 parties–the Bureau,
the banking regulator, two committees of Parliament, and the Minister–and
takes 3 steps–a competition analysis, a prudential review, and a public interest
evaluation.23 The ultimate decision is still up to the Minister. The guidelines
indicate that, subject to the prerogatives of Parliament, the government will
seek to complete the decision stage of the process within 5 months of receiving
a completed application. The decision stage is followed by the remedies stage,
which follows the Minister’s decision. Once the Minister decides the public
interest balance, the regulators and the Minister of Finance work together to
co-ordinate a set of remedies that meets the identified requirements. Remedies
in bank merger cases may have been constrained by a statutory cap (10%) on the
share of a bank’s equity that can be held by a single shareholder. This has had
the effect of discouraging foreign banks from investing in Canadian banks. The
new legislation eases this constraint somewhat by raising the cap to 20%. But
the provisions regulating foreign bank ownership and branching still run to
50 pages.

A limited exemption applies to the formation and operation of
underwriting groups. Agreements or arrangements among securities dealers
and issuers or vendors about underwriting a specific security are exempted
from the competition act’s prohibitions of restrictive agreements and of efforts
to influence price (Sec. 5(1), Sec. 45, Sec. 61). Although the price-related actions
within an underwriting group would probably be considered “reasonable” under
Sec. 45 (and the exemption is conditioned on a “reasonable” relationship to
underwriting a particular security (Sec. 5(1)), there might be some risk under the
parts of the Act that do not include the qualification.

4.2.2. Airlines

In airline services, a sector that has also been marked by recent controversy
about competition, the balance between regulation and competition is not yet
working out so well. In 1984 Canada relaxed entry controls, ended licence
restrictions on flight frequency and aircraft type, and permitted discounting. The
regulator, the Minister of Transport, followed this with a period of “administrative
deregulation” through increasingly liberal interpretations of existing restrictions.
The National Transportation Act 1987 cemented the changes. In the higher-
volume markets in southern Canada, the old, restrictive licensing standard of
“public convenience and necessity” was replaced by the more permissive
requirement of being “fit, willing, and able.” Even for service in the north, the
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burden was placed on objectors to new service instead of on applicants;
eventually, in 1996, the distinctive standard for licences in the north was
removed. The 1987 law also relaxed tariff filing and permitted confidential
contracts (Anderson, 1998).

But ten years of competition took a toll on one of the country’s two major
scheduled airlines, Canadian Airlines. Rather than permit the weaker firm to join
with a US airline (which would have required relaxing constraints on cabotage or
foreign ownership), in 1999 the government decided to permit the other carrier,
Air Canada, to acquire it. To reach this result, the government suspended the
Competition Act so the two could negotiate. The Canada Transportation Act
provides for suspension of the Competition Act for a period of 90 days, in favour
of action by the Governor in Council that is considered “essential to stabilise the
national transportation system” (Sec. 47)–notwithstanding the statement in the
same Act that nothing done under the Transportation Act affects the application
of the Competition Act (Sec. 4(2)).24 The order was never made public, and it
expired before the parties could work out the deal. The eventual merger was
reviewed and approved, subject to conditions, because the Bureau found that
Canadian Airlines was failing. The statutory restriction on foreign ownership
severely limited the otherwise available remedies. The result is now a near-
monopoly. The Air Canada-Canadian Airlines combination carries more than 80%
of domestic passengers and earns nearly 90% of domestic passenger revenues
(Competition Bureau, 2001).

The controversy led to sector-specific rules to deal with the resulting
market power. The Minister of Transport asked the Bureau for its views about
what should be done. One part of the Bureau’s response described the kinds of
conditions that should be placed on a dominant carrier’s conduct in order to
encourage new entry. The conduct that might need to be controlled or ordered
could include access to slots and gate facilities at airports, access to the
incumbent’s loyalty program for new entrants and smaller carriers, travel
agent commission overrides, access to surplus aircraft, interlining and code
sharing, and divestiture of regional carriers. In addition, the Bureau pointed out
changes in policy that should be considered to deal with the new structure,
concerning airport access, slot usage, international charters, and computer
reservation systems. Changes about international services could include
permitting US carriers to market travel between Canadian points via the US,
and franchise arrangements that would permit a Canadian carrier to use an
established foreign brand identification. Permitting a higher share of foreign
capital (49% instead of 25%), or permitting foreign firms to establish Canada-
only subsidiaries, could increase the pool of competitors. But the Minister’s
request specifically ruled out the simplest and most obvious steps that would
quickly produce competitive entry, namely permitting foreign ownership of
airlines serving intra-Canada routes and permitting cabotage. The Bureau
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noted in its response that the two items it was not asked to study or comment
on represented the most substantial regulatory barriers to competitive entry.
The Commissioner has recommended in other forums that these policies be
changed. Recently, the Canada Transportation Act Review Panel has also
recommended that the government enter into negotiations to create a North
American Common Aviation Area.

The legislation that resulted added sector-specific rules to the Competition
Act. Most important are a definition of airline-specific “anti-competitive acts” of
abuse of dominance and a new cease and desist power (Competition Bureau,
2001). The amendments authorise development of airline-specific rules
(Sec. 78(1)(j)), and specify one particular “anti-competitive” act explicitly: denial,
by a domestic airline, of access on reasonable commercial terms to essential
facilities or services, or refusal to supply them (Sec. 78(1)(k)). Those “essential”
facilities or services are described further in regulations, to include operating
slots, interline arrangements, airport gates and related facilities, maintenance
services, and baggage handling. The regulations also describe conduct that
would be considered predatory or exclusionary. The concept underlying the
rules is “avoidable cost”. It will be considered anti-competitive for a dominant
airline to operate or expand capacity on a route at fares that do not cover the
avoidable cost of the service (or to use an affiliated carrier to accomplish the
same result). Other kinds of anti-competitive conduct described in the
regulations are pre-empting slots or facilities to withhold them from the
market, and using commissions, incentives, loyalty programs, or scheduling or
infrastructure changes to discipline or eliminate a competitor or to prevent
entry. The amendments make the Commissioner, not the Minister of Transport,
responsible for enforcing these sectoral rules; moreover, they give the
Commissioner an extraordinary power to issue interim orders to preserve
competition before a matter is brought to the Competition Tribunal. A
parliamentary committee recently added to these amendments to permit the
Tribunal to impose an administrative monetary penalty up to 15 million against
an airline for proven abuse of its dominant position. The later amendments are
still undergoing parliamentary review.

The new rules and the guidelines describing what costs the Bureau thinks
are avoidable are now being tested before the Tribunal, in a challenge to how
Air Canada responded to new entry serving the maritime provinces. The
Bureau is trying to show that Air Canada met the new entrants with fares that
were below the relevant measure of cost, and not just that it was willing to
forgo profits. Matters in dispute include setting the period of time over which
the fixed costs of operating a service should be treated as avoidable. The
Tribunal is scheduled to hear this matter in late 2002. This litigation will be a
valuable opportunity to develop a principle of more general application
concerning what kind of strategic behaviour will be considered exclusionary.
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The concept of “avoidable cost” as the relevant measure is used now in the
Bureau’s general guidelines about abuse of dominance, as well as in the special
guidelines for the airline industry.

A special merger review regime was adopted after the Air Canada-Canadian
Airlines combination and applied retroactively to make the terms of that deal
legally enforceable. A dual track is used for notifiable transactions. The Minister
of Transport may seek input about the competitive impact of a merger from the
Competition Bureau and the Canada Transportation Agency, if a notifiable merger
raises public interest concerns about national transportation policy. The Minister
would then make a recommendation to the Governor in Council about whether
to permit the merger (Competition Bureau, 2001). Only the Bureau has
jurisdiction over transactions that are too small-scale to be notifiable.

4.2.3. Other transport sectors

The CTA (Canada Transportation Agency) once had a wider merger review
responsibility, concurrent with the Bureau’s Competition Act review, to
determine if mergers in transport sectors were in the public interest. Except
for the special regime for airlines, these provisions were dropped in 1996. On
one occasion, involving marine transport, the two agencies did not agree, and
the merger was taken up by the Tribunal.

Liner conference agreements in ocean shipping are exempted by the
Shipping Conferences Exemption Act. This dates from the mid-1960s. At that
time, the Restrictive Trade Practices Commission found that conference
agreements fixing rates and discriminating against non-members, which
would clearly have violated the competition act even before its 1986 revisions,
were necessary for handling exports and imports efficiently.

Surface transport modes have been liberalised, particularly national-
scale trucking. The Motor Vehicle Transport Act 1987 ended rate controls and
made entry easier by setting a uniform national standard, administrated by
provinces under delegated authority. As of 1993, “fitness” is the only standard
for licensing, and limits on routes and commodities were eliminated from
existing licences (Anderson, 1998). But constraints may remain at the intra-
provincial level, although all provinces undertook at least some deregulation–
except for Alberta, which did not need to because it had never imposed
economic regulation (Anderson, 1998).

In rail service too, the National Transportation Act 1987 moved toward
liberalisation and competition. It permitted confidential contracts with
shippers, abolished collective rate making, provided for competitive access,
streamlined the process for abandoning rail lines, and provided for dispute
resolution. But the process of disposing of surplus lines to new operators was
not put onto a more commercially realistic basis until 1996 (Anderson, 1998).
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These developments parallel those in the US over the same period. And again
paralleling US concern about rail mergers, there is a call now for a special
merger rule for Canadian railroads, which the Bureau opposes in principle.

4.2.4. Agricultural products

The Farm Products Agencies Act25 authorises an apparently very broad
exemption. The Competition Act does not apply to a contract or arrangement
among parties that are subject to the authority of a regulatory agency under this
Act or other legislation (Competition Bureau, 2001). Provincial legislation
authorises collective price setting among a wide variety of agricultural producers.

A principal example of a collective selling agency so important that it is
governed by its own special legislation, is the Canadian Wheat Board. It enjoys
a legal monopoly on export and domestic sale of wheat and barley produced in
Western Canada,26 under the Canadian Wheat Board Act. This shared-
governance corporation took its present form in 1935; bodies with similar
powers date from 1917. Its rules have been compulsory since 1943. It is one of
Canada’s largest exporters and one of the world’s largest marketers of wheat
and barley. One-third of its directors are appointed by the government and two-
thirds are elected by producers. It negotiates prices with buyers on the world
market, and it pays farmers prices averaged over a crop year. In the export
market, Canadian products compete with those of other major producers such
as the US, Australia, Argentina, and the EU, and in the Canadian market, US
suppliers have had unlimited duty-free access since 1998. To the extent the
Wheat Board’s activities impair competition, they are shielded from liability by
the regulated conduct doctrine.

The Canadian Wheat Board also has the power to influence the transport
of the western-province grain products to the ports. Those powers have not
often been exercised, though. The legislation governing transport of western
grain was recently amended. A revenue limit reduced railway revenues on
regulated grain movements by 18%and the time period for acquiring branch
lines was extended. Tendering for logistical services was to be phased in at
some ports, through an agreement between the government and the Canadian
Wheat Board. The Bureau has recommended a more market-driven, competitive
transport system (Competition Bureau, 2001). The government deferred
consideration of competitive rail access until the completion of a general review
of the Transportation Act. The review, completed in June 2001, was released to the
public in July 2001, and its recommendations are now under consideration.

4.2.5. Fisheries

Contracts or arrangements among fishermen and buyers or processors
about prices or terms are exempted from the Competition Act (Sec. 4(1)(b)).
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This exemption dates from an investigation in the late 1950s and a finding by
the Restrictive Trade Practices Commission against a combination of fishermen
in British Columbia. The fish packing firms then refused to negotiate prices with
the fishermen’s organisations. To break the commercial impasse, special
legislation exempted these agreements in British Columbia for a year. The
special legislation was renewed annually and then made permanent, and
general, in 1976.

4.2.6. Professional services

Licensing, and hence controlling entry into professional and other
services, is a provincial responsibility. Under the Agreement on Internal Trade,
mutual recognition agreements or similar protocols were to be negotiated to
permit greater mobility between provinces, encouraging competition in local
markets. The target date for completion was 1 July 2001 (OECD, 2000, p. 92). As
of that deadline, 42 of the 51 regulated professions on a national level had
reached agreement on conditions that would facilitate mobility. In some cases,
the parties had reached substantial, but not final, agreement, and most but not
all were documented in mutual recognition agreements. The remaining
9 professions were still working to resolve outstanding issues.

Some provinces authorise collective price setting among professionals.
Litigation to promote reform has run into the regulated conduct doctrine.
Courts appear sensitive to the balance of interests, but the direction of their
rulings seems to depend on the identity of the parties. A decision by the
Supreme Court of British Columbia is sceptical about private self-regulation,
even while finding that the Competition Act itself could not overcome it. In
considering the victim’s objection to a “conviction” for violating the minimum
rate rule of the provincial association of surveyors, the court sustained the
provincial law that authorised collective action, but then read that law narrowly
to avoid the anti-competitive result. The statute was less explicit than some
laws about other professions, and the court seized on that ambiguity, combined
with the general policy of the Competition Act and a general common law
suspicion of monopoly, to infer that the provincial legislature must have
intended to authorise only an agreement on suggested fees. On that
interpretation, the court threw out the “conviction”.27 By contrast, the courts
have been jealous in protecting the legal profession from the Competition Act.
For example, the Ontario law authorising the body regulating the legal
profession to set up a liability insurance scheme and set rules for members’
contributions was interpreted to authorise a bar-managed monopoly.28 Such
decisions imply that the regulated conduct doctrine can immunise conduct that
is not demanded, but merely authorised, by other legislation, even in
circumstances where complying with both laws raises no necessary conflict.
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4.2.7. Natural gas

The wholesale gas market was opened fully to competition in 1986. The
Bureau intervened several times, at the National Energy Board and in provincial
regulatory hearings, concerning wholesale liberalisation and pipeline access.
The Bureau has also become involved lately in advising about the retail gas
market, which is a provincial responsibility. The National Energy Board and
provincial regulators are generally supporting the development of the market.
In Alberta for example, shippers were allowed to build a pipeline to bypass the
monopoly and permitted exports of ethane-rich gas.

4.2.8. Electric power

Under the Constitution Act, 1867, electric power generation is a provincial
responsibility. Regulation, and reform, are thus matters for the provincial
governments. Interprovincial trade is limited. There are more transmission ties
between the provinces and the US market than there are among the provinces
in Canada. One driver of reform is meeting the open-access standards for
selling into the US market. The National Energy Board engaged in a review of
inter-utility trading in electric power, to which the Bureau contributed, in 1993
(Competition Bureau, 2001). The Bureau has intervened in restructuring reviews
and hearings in several provinces–Ontario, Alberta, British Columbia, and Nova
Scotia.

Ontario has the largest electric power market in Canada, and its reform
plans are the most ambitious. Ontario is corporatising and encouraging private
generation, aiming at deconcentrating generation to a level that parallels the
merger guidelines standards. It is scheduled to open to full wholesale and retail
competition in the spring of 2002. The reform design includes creating an
independent market operator, structural separation of generation from
transmission and distribution, regulation and codes of conduct to curb cross-
subsidisation of unregulated utility affiliates, an independent regulator of prices
and grid access, generation market restructuring, a “forbearance” provision
requiring the regulator to refrain from regulation if competition is strong enough
to protect the public interest, market-based prices for customers staying with the
traditional supplier, spot market and bilateral trading, and transmission lines
connecting Ontario to neighbouring systems (Competition Bureau, 2001). The
Bureau has participated in the process that developed this program, and it is now
working with the provincial regulator on an “interface” document to detail their
respective responsibilities.

In Alberta, most of the electric power industry had not been publicly
owned. Alberta had the first spot market in electric power in North America,
in 1996, but did not open fully to wholesale competition until 2001. Alberta is
reviewing its status and program (Competition Bureau, 2001). Some competition
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enforcement issues have already arisen in the new market setting. There has
been inquiry about bid rigging and a Bureau review of an asset acquisition
involving 2 utilities.

4.2.9. Telecommunications

Reform has proceeded most smoothly in the telecoms sector. The process
was simplified by a 1989 Canadian Supreme Court decision, which made it clear
that the subject is a federal issue, reducing the number of entities that have to
be consulted. The Bureau and the sectoral regulator, CRTC (Canadian Radio-
television and Telecommunications Commission) entered an “Interface
Agreement” in 1999 setting out their understanding of the two agencies’ related
jurisdictions, specifying those areas where one body or the other has
jurisdiction and those where jurisdiction is shared (Competition Bureau, 2001).
The Telecommunications Act provides for forbearance from regulation, and
thus full application of the competition law, where the regulator finds that
competition is strong enough to obviate the need for special controls over a
formerly dominant firm (Competition Bureau, 2001). The Bureau could play a
greater role in the transition of the telecoms sector towards competition, if the
CRTC made greater use of unconditional forbearance. CRTC retains responsibility
for technical issues about interconnection and network access, and for social
policy goals such as affordability and broadcasting.

Both agencies deal with mergers. The Bureau applies the Competition Act.
The CRTC applies a Canadian-control mandate. Foreign ownership cannot
exceed one-third of the voting shares of a telecoms or broadcast distribution
firm. The Bureau has recommended easing this limit, at least for infrastructure,
to make entry easier (Competition Bureau, 2001).

4.2.10. Broadcast

The CRTC also regulates broadcasting. Its responsibilities include licensing
radio and television programming and broadcast distribution. There is no
provision for forbearance under the Broadcasting Act, so the application of the
Competition Act may depend more on the particular activity at issue. The CRTC’s
primary goals are promoting Canadian content and culture and programming
diversity. Broadcast program distribution was opened to competition in 1997, so
cable firms face competition now from direct-broadcast satellites and multi-point
systems. In 1999, policies were revised to encourage greater diversity and
consumer choice. And in December 2000, the CRTC awarded nearly 300 licenses
for specialty, pay-per-view, and video-on-demand services. These licences were
not issued in competition with existing services, though (Competition Bureau,
2001). Regulation of all kinds of broadcasting–television, cable, satellite direct
broadcast, and wireless cable–has been subject to Canadian-content
requirements, principally to resist the influence of US media firms and to support
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a distinct cultural identity. The effect is also to reduce broadcaster revenues and
increase their costs, and to subsidise, indirectly, Canadian providers of content
(Anderson, 1998).

Mergers in broadcasting are subject to special concentration and ownership
rules, which CRTC applies, as well as to the merger oversight of the Competition
Act. In radio, a single owner can have up to 4 stations in a market (2 AM, 2 FM). In
TV, owning more than one station is permitted in a few markets, such as
Vancouver-Victoria. As of June 2001, cable TV firms can own an unlimited
number of analog cable program sources, but limits remain on owning digital
cable specialty channels. CRTC is engaged in a consultation process now about
rules for control of digital TV. Foreign ownership in broadcast distribution firms
cannot exceed ⅓ of voting shares (Competition Bureau, 2001). The special
ownership rules are motivated by concerns about competition as well as about
viewpoint diversity and promoting Canadian culture. In 1999, the Bureau argued
to the CRTC that the regulator’s policy about radio station management contracts
should be based only on non-competition matters, and the Competition Act
should address effects on local advertising markets. But CRTC rejected that
advice, determining to apply the same limits to management agreements as it
does to station ownership (Competition Bureau, 2000).

4.2.11. Publishing

Concerns about preserving Canadian cultural sources constrain competition
in print media. In addition to paying subsidies to Canadian publishers, the
government limits the extent of foreign ownership of booksellers and
newspapers. Foreign ownership of a bookstore requires the approval of Heritage
Canada). And foreign ownership of newspapers is limited to non-controlling
shares. Regulations under the Copyright Act prevent booksellers from ordering a
book except from its authorised distributor in Canada. That regulation has a
perverse effect, by encouraging consumers to resort to direct purchases via the
internet. The effects of ownership limits on competition policy is illustrated by
the recent bookstore merger decision. Foreign-based bookstore chains could not
bid against the hostile takeover offer, and the result was a near-monopoly as no
other Canadian firms were able or willing to meet the offer for the target chain.

4.2.12. Sports

Agreements among teams, clubs, and leagues in amateur sports are
exempted from the Competition Act (Sec. 6(1)). This protection for the organisers
of sports in which participants receive no remuneration dates from the 1970s
amendments. It is not clear whether the exemption applies only to agreements
about the terms of competition within or between leagues, or whether it could
also extend to agreements with commercial implications, such as agreements
that affected the value of broadcast rights. Presumably other parties to such
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agreements (for example, promoters or media firms) would not enjoy any
exemption if there were an anti-competitive impact, even if the teams, clubs, and
leagues themselves could not be found liable.

4.2.13. Performing arts

The general exemption for collective bargaining agreements (Sec. 4(1)) is
reinforced by another explicit exemption in the Status of the Artist Act
covering certain associations of performers (Competition Bureau, 2001).

4.2.14. Export trade

Agreements about export trade are exempt from the conspiracy
prohibition of the Competition Act (Sec. 45(5)). The effect of such an
agreement on competition outside Canada is not considered. The exemption
is lost if the agreement affects competition in Canada by reducing the real
value of exports, restricting entry into the exporting business, or impairing
competition in services facilitating exports (Sec. 45(6).

5. Competition advocacy for regulatory reform

The Bureau has devoted considerable attention to the challenge of
restructuring traditionally regulated monopolies and to other regulatory
constraints on competition. The Bureau distinguishes “interventions,” that is, on-
the-record appearances before other agencies and bodies, from “advocacy,” that
is, policy analysis and advice to other agencies and departments in the process of
developing rules and decisions (Competition Bureau, 2001).

Intervention and advocacy were a high priority in the early 1980s, in part as
an outlet for the frustration of trying to enforce the pre-1986 competition law
(Doern, 1996, p. 87). From 1975 to 1996, the Competition Bureau and its
predecessor submitted 208 interventions in regulatory proceedings, two-thirds
of them in telecoms and transport (Anderson, 1998). The Bureau has made an
average of 13 interventions and representations per year for the last several
years (a total of 40 in the three years 1997-2000). Principal topics remain
communications (16) and transport (7), and now energy (10) (Competition
Bureau, 2001).

Until 1976, there was no statutory basis for the competition agency to
participate in the deliberations of other agencies. The 1969 Interim Report on

Competition Policy from the Economic Council of Canada, which foreshadowed
the reforms of the next 2 decades, had pointed out how regulatory structures
inhibited competition. The 1976 amendments authorised the Commissioner
to appear as a party, making arguments and calling evidence, in the
proceedings of other federal regulatory boards or tribunals. The Commissioner
may appear on invitation, on his own initiative, or at the direction of the
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Minister of Industry. This power was limited by its terms to federal-level
agencies. After a Bureau effort to appear at the provincial level was rebuffed
in 1981, the 1986 law added section 126, which now makes it clear that the
Commissioner could appear in a similar manner before provincial bodies as
well, although only at their request or with their consent.

Some subjects have proven difficult to influence through advocacy. The
monopoly position of the Canadian Wheat Board is unchanged. In rail transport,
the Bureau’s views were heeded only in part. In airlines, the Department of
Transport accepted many of the Bureau’s recommendations to mitigate the
market power of the near-monopoly it created, but refused to consider the most
fundamental reform, to lower barriers to the entry of foreign firms.

In international trade, competition policy has scored some modest
successes. Bureau efforts to prevent the use of the Special Import Measures Act
to establish or protect domestic monopolies have generally failed, as the
Canadian International Trade Tribunal (CITT) has usually held that its goal is the
protection of a domestic industry from unfairly traded imports and thus did not
adopt a more consumer-oriented understanding of the statute’s “public
interest” test (Competition Bureau, 2001). To open the proceeding to consider
other issues required a showing of “compelling and special circumstances”.
In 1999, a compelling set of facts demonstrated the harm that the rigid
interpretation could do. A duty had been placed on imported baby food, at a
level so high–C .30 per jar–that it forced the (US) imports out of the market,
leaving Canada with a monopoly supplier. The Bureau and others, including the
importer, obtained a public interest inquiry at CITT and argued that the duty
should be set no higher than the level of injury that was found to the Canadian
producer (C .04 per jar). The CITT met the objectors most of the way and
recommended that the duty be reduced by ⅔, that is, to C .10, in recognition of
the interests of consumers and care-givers (Competition Bureau, 2000).

Building on the momentum of this example, the import legislation was
amended, effective in April 2000, to make it easier to raise other concerns in
CITT proceedings. Initiating a “public interest” inquiry at the CITT, which
might lead to reducing or eliminating duties otherwise ordered, now requires
showing only “reasonable grounds”. The factors to be considered in that
inquiry include whether there are competitive goods available from other
exporters to which the duty does not apply, and more generally, whether
imposing the full anti-dumping or countervailing duty is likely to eliminate or
substantially lessen competition in the Canadian domestic market. Bureau
representatives will have greater access to confidential information when
intervening in CITT cases, so they can make more effective presentations
(Competition Bureau, 2001).
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The numerous interventions in telecoms appear to have been the most
successful. The Civil Matters Branch of the Bureau took the lead in telecoms
interventions because of the expectation that it would move into an
enforcement role as competition developed in the sector. In broadcasting, the
Bureau participated in proceedings about such subjects as whether to regulate
the internet and “new media,” permitting competition in broadcast distribution,
policies about commercial radio stations, direct-broadcast satellite program
distribution, competition and culture, and the licensing framework for pay and
specialty television.

Transport has been an important field for intervention, but the record is
uneven. The Bureau has made 61 interventions and submissions about air,
road, rail, and water transport over the years. Most economic regulations of
price and entry in these modes had been removed by the late 1980s. Effort now
is devoted to correcting unintended consequences of previous reforms.
In 1999, the Bureau had to deal with the imminent re-monopolisation of the
liberalised airline market. In November 2000, the Bureau argued, so far
without success, that the exemption for ocean shipping conferences should
be repealed (Competition Bureau, 2001).

A record of effective intervention in natural gas laid a foundation for the
current program of working with provincial regulators about electric power.
The wholesale natural gas market was opened fully to competition in 1986.
The Bureau intervened several times, at the National Energy Board and in
provincial regulatory hearings, concerning wholesale liberalisation and
pipeline access. More recently, the focus has shifted to retail competition, and
the Bureau has continued to present the case at the provincial level.
Conditions vary among the provinces. In provinces that have had gas supplies
for a long time, such as Manitoba and Ontario, the issues are separating
regulated distributors from unregulated affiliates, effecting the transition to
competition, and co-ordinating with consumer protection concerns. In other
provinces that are just now getting gas supplies from offshore development, the
issues are creating conditions for competitive supply, as well as consumer
protection, notably promotional allowances offered to encourage fuel switching
and cross-subsidisation between gas and appliance sales businesses
(Competition Bureau, 2001).

Observers in Canada, especially consumer groups, have found the Bureau’s
participation in regulatory processes to be very useful, providing a credible voice
backed with resources that public-interest groups do not have. Advocacy and
intervention, often occasioned by inability to enforce competition policy
because of government intervention to protect monopoly, have called attention
to the most serious competition problems facing the country.
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6. Conclusions and policy options

Canadian competition policy revived in the 1970s after nearly a century in
hibernation. In some sectors, pro-competitive reforms have achieved solid
results, overcoming a tradition of ambivalence and even indifference to
competition policy. As of the early 1970s, about 29% of the Canadian economy
was subject to direct economic regulation of price or output (or both). Substantial
deregulation and reform in transport, energy, telecoms, and financial services
have reduced that share significantly (Anderson, 1998).

High-profile cases have stimulated a new debate about the priority of
competition policy. The outcomes of these cases were mixed. Creating a near-
monopoly airline was a clear step backward, while holding back consolidation
of the banking industry until the regulatory structure could be adapted better
was sound. The government’s suspension of the Competition Act to permit the
airlines to negotiate indicated that the law was taken seriously, at least. When
the merger was ultimately permitted, the Bureau was centrally involved. Partly
as a result of these major cases, competition issues are now getting much more
attention. The recent effort to design a system for addressing multiple policy
issues for the financial sector shows sensitivity to competition issues, although
it establishes a complex process in which they could be side-tracked.

Positions in the debate about competition policy are shifting. Despite
greater integration of North American markets, Canadian standards of living
are not keeping up. Some businesses have contended that one reason is a
regulatory approach that does not sufficiently promote domestic competition.
Representatives of consumer groups point to the problems of inadequate
competition in monopolised sectors, yet they also emphasise that
competition policy should recognise links to other social goals–including pride
in maintaining national champions in key industries.

The competition policy impact of reform is diluted by the long-standing
habit of solicitude for national champions, ostensibly to offset or resist the
influence of the large economy next door. This solicitude often takes the form
of rules requiring Canadian ownership or control of firms in a sector. These
rules can hamstring competition policy. In two sectors, airline service and
book retailing, Canada now tolerates a near-monopolist because no suitable
Canadian investor stepped forward. In each case, policy-makers had to resort
to a second-best ad hoc fix to try to protect the public from the monopoly.

The reasons for this protection deserve careful examination. What is the
benefit and what is the cost of special ownership rules and other advantages?
More pointedly, who bears the costs and who enjoys the benefits of protected
market power in Canada? The issue is raised in the Superior Propane merger
(although that case did not involve a regulation that prevented entry). The
Tribunal and the courts were asked to find that the interests of the shareholders
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of the merging firms should count more than the interests of the consumers of
the product they were selling. The court has sent the matter back with the
instruction that the consumers’ interest should be taken seriously in the
analysis. That lesson should also be applied to entry-barring regulations. One
argument raised in the merger case was that the choice might depend on the
identity of the shareholders and the consumers. Whether or not making that
inquiry would be useful in an enforcement context, identifying the stakeholder
interests clearly is certainly relevant in the policy context. Canadian consumers
and business bear the costs of dealing with monopolies. Are the principal
beneficiaries Canadian pension funds? Canadian workers? Canadian investors?
Or others?29

Enforcement of competition law has become stronger since the 1986
amendments, but the “success rate” is still disappointing. The Bureau’s
systematic “conformity continuum” approach to applying competition law is a
distinctive contribution. It describes and makes a formal commitment to the
full range and sequence of tactics that many enforcers employ without being so
explicit about it. It reflects the realities of the Bureau’s powers and Canada’s
business and administrative culture. One reason a “compliance” strategy is
promising in Canada is a perceived cultural aversion to confrontation and
litigation. The approach assures a sceptical business community that the
Bureau is willing to be reasonable. But another reason may be that the capacity
for complex, resource-intensive litigation is limited. The specialised bar is still
relatively small. Neither the Bureau nor the private bar could credibly threaten
to maintain more than one substantial litigated case at a time, especially
because the Bureau has also relied on the private bar to represent it in complex
matters. With increasing exposure and more cases, those conditions may
change. Non-co-operative tactics may already be undermining the consensual
tradition, as parties to merger investigations sometimes submit information
that is less than candid or complete. To counter that, the Bureau is considering
moving to a practice of routinely using formal investigative tools in mergers that
are designated “very complex”.

Some of the problems in enforcement–notably the record of losses in
contested conspiracy cases–are explained by inexperience, both of the Bureau’s
litigators and of the courts. Courts that decide few cases do not become familiar
with the issues and rules. Even the specialist adjudicator, the Competition
Tribunal, has only issued about one decision a year. The Bureau staff too
reportedly has “overtried” cases, failing to focus the analysis and delaying the
process. By contrast, merger reviews are reportedly handled better, although
major, complex cases stretch the system’s capacities. Major cases require
extraordinary funding requests to pay outside lawyers. The Commissioner’s
cases have reportedly gone better when handled by outside counsel.
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Another explanation for the spotty enforcement record is the complexity
of the Competition Act. Strong enforcement against cartels is hampered by the
“effects” test that is embedded in the jurisprudence about the statute’s
qualifying terms, “unduly” and “unreasonable”. The Bureau must consider the
expense of preparing an elaborate market power proof in every conspiracy
case in order to show that the restraint is “undue,” a hurdle that discourages
enforcement. The likely result is that the law under-deters cartel behaviour.
On the other hand, the courts’ formalistic interpretations may discourage
businesses from engaging in co-operation that should not be considered anti-
competitive. The Competition Tribunal is again dealing with another
uncertainty, about the extent of the efficiencies that can be weighed against
the anti-competitive effect of mergers. The Tribunal’s first decision was closer
to the historic Canadian approach to competition policy, of favouring producer
interests. Acceptance by the Federal Court of Appeal of the Commissioner’s
views marks an important shift that could affect competition policy more
broadly. The analytic complexities about effects and efficiencies might make
the application of the law more economically coherent, but that coherence
may not be realised when decisions are made by non-expert judges.

6.1. Policy options for consideration

6.1.1. Use direct measures, rather than controls on competitive entry,
to protect distinctive interests

Laws and rules that require local ownership and control in several sectors
have prevented competition policy from dealing well with market power and
monopoly. The Bureau has already called attention to this effect, especially in
airlines. Similar constraints also prevented a straightforward, more pro-
competitive resolution of the recent bookstore acquisition. Rules should target
achieving the identified policy goal, and do so by means such as service
standards that do not encourage or protect domestic monopolies.

6.1.2. Review the scope of provincial-government restraints on competitive 
markets

The impact of anti-competitive provincial legislation is a matter of
concern. Provincial governments, just like the national government, may
choose to protect their producers rather than their consumers. Examples are
intra-provincial trucking regulation in some provinces, rules that prevent
competition by professionals, and restraints on trade and services among
provinces. A comprehensive study should be undertaken to assess the
competitive effects of provincial laws and regulations and to identify sectors
where reform is most needed. A model for such a study in a federal context is
the review of state-level constraints on competition undertaken in Australia.
Prime targets for action would be provincial laws and decisions that constrain
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trade among the provinces, that permit business and professional associations
to restrict price and other forms of competition among their members, and that
protect providers and dealers against new competition or prohibit aggressive
pricing and other marketing methods. The outcome would be material for
advocacy, more than for direct action. Respect for the prerogatives of provincial
governments is embedded in Canada’s constitutional framework.

6.1.3. Clarify the scope of the Commissioner’s decision-making 
independence

The uncertain status of competition in Canada’s economic policy is mirrored
in the status of its competition policy institutions. The Commissioner is formally
independent in decision-making under the Competition Act, but the office
appears to be bureaucratically subordinate to a Deputy Minister. Perceptions of
the Commissioner’s independence changed after the Bureau shifted to Industry
Canada from the now-defunct Department of Consumer and Corporate Affairs.
One reason may have been doubt about combining under one head the two roles
of promoting industry and of policing it. The need for an independent official is
reduced, perhaps, by the law’s reliance on independent bodies as first-instance
decision-makers. But the Tribunal and the courts have been under-used and
inconsistent. Public perceptions about the Commissioner’s independence, or lack
of it, may be an instance of a more widespread public impression that
government decisions depend on political influence as much as on policy merits.
Strengthening the Commissioner’s independence would help show that
competition policy, at least, does not follow that pattern. A small move in that
direction would be to elevate the Commissioner’s status by making the Bureau a
stand-alone agency, reporting to Parliament through the Minister of Industry but
responsible for its own finances and personnel. Now, it is a section of the
Department, reporting to the Deputy Minister for resources and administration
(Goldman, 2001)). A more radical step would be to find another location for the
Commissioner and the Bureau within the government structure, one that was not
so closely identified with producer interests. Suggestions to create a multi-
member decision-making body within the enforcer look less promising, though.
At least, whether to create a “board” at the Bureau should depend on what, if
anything, is done to improve the process at the Competition Tribunal.

6.1.4. Improve the Bureau’s resources

The Bureau needs more resources, or perhaps better resources, so that it
can bring better cases and more successful ones. More successes in contested
cases before the courts would enhance public faith in the independence of the
Commissioner and the Bureau. The Bureau now must turn to the private bar
for help, at a considerable financial cost. The private bar has supported a
substantial increase in Bureau resources, perhaps out of self-interest.
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Dependence on the private bar could undermine public confidence in the law
enforcement function, though, if it appears that the same interests are both
prosecuting and defending. The Bureau’s operational costing study identifies
a need for a third merger section, 30% more people in the Civil Matters Branch,
and another dozen in the Fair Business Practices Branch. It also calls for more
staff in the Criminal Branch, both to handle cartel matters and to resume
enforcement of the discriminatory pricing laws after a 10 year lapse. The
bottom line is a request for an additional C 15 million, a 50% budget increase.

6.1.5. Providing a wider right of private action could use institutions more 
efficiently

Private actions now depend on a prior order in a case initiated by the
Commissioner, except for suits about conduct that might be considered
criminal violations. Providing private parties with a means of access to the
Tribunal about civil reviewable matters would deflect concerns about the
independence of the Commissioner. A complainant who is frustrated at the
Bureau could present its case to the neutral decision-maker. It is unclear
whether there is a large unmet demand for this avenue of relief, but no harm
would be done by providing for the possibility, subject, of course, to measures
to discourage frivolous or strategic litigation. Moreover, such actions would
give the now-underemployed Tribunal a larger role in developing policy.

6.1.6. Improve the consent-order process

Perhaps because it is not very busy deciding contested cases, the Tribunal
has taken an active interest in examining and revising the terms of consent
orders that are presented to it. Parties to those orders have expressed frustration
about the Tribunal’s intervention. On the one hand, the Tribunal feels that this
examination is required in the public interest. On the other hand, parties reach
settlements in order to truncate proceedings, save costs, and achieve certainty.
These goals are defeated if the Tribunal reopens and re-examines the
settlement terms. To avoid delay and uncertainty at the Tribunal, parties to
mergers have improvised other means of settlement that are not entirely
satisfactory. Informal agreements with the Commissioner might be enforced by
the threat of bringing suit during the 3-year statute of limitations period. But
that threat may not be credible. It would depend on convincing the Tribunal
about the merits of a matter that the Commissioner chose not to bring to the
Tribunal’s attention at the time. Amendments now under Parliamentary review
propose that consent agreements between the Commissioner and parties, like
consent agreements between parties to a private action, can be registered
without review by the Tribunal. Another approach might be an agreement for
binding arbitration, but the Commissioner’s legal authority to enter such an
agreement has not been tested in court. One way to balance the concerns would
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be a more formal process for considering consent order applications, one that
set clear deadlines on the Tribunal and provided clear limits on its discretion to
second-guess the Commissioner’s judgement.

6.1.7. Improve the decision process, by strengthening the Tribunal 
or by shifting to a “unitary” structure

The Competition Tribunal has not worked out as originally envisioned.
Conceived as a expert body, it has appeared to be more like an ordinary court, and
its processes have suffered from delay, cost, and uncertainty. It is becoming a
secondary player compared to the Commissioner and the Bureau. Unless the
Tribunal is reconstituted and reconceived, Canada is going to have an integrated,
not bifurcated, model of application of competition policy. Some observers
contend that despite its weaknesses, the Tribunal’s existence gives the
Commissioner leverage. But that leverage results from parties’ fear of delay
and unpredictability. That fear would arise equally from the prospect of resorting
to the ordinary non-expert courts.

One option could be to abandon the notion that competition cases are so
special that they demand specialists to decide them. Assigning decision-making
responsibility to general jurisdiction courts can support a broad and general
conception of competition policy, and it can ensure that developments in
competition policy are in step with other policies. But if judges rarely confront an
antitrust issue, then reliance on courts for the first-instance decision will founder
on judicial inexperience and idiosyncracy. Reliance on general courts might also
compound, rather than correct, the Bureau’s tendency to over-try cases out of an
abundance of caution. The Bureau’s problems proving criminal cases, which are
much like complex civil cases because of the “undueness” requirement,
demonstrates that risk. If the Tribunal is discarded, then it would be appropriate
to consider re-constituting the Commissioner’s office. Uncertainty about the
Tribunal process is already driving parties to reach accommodations, so that the
Commissioner’s decision is in effect final. Uncertainty about the outcome in court
will only be greater, making the Commissioner’s decision even more likely to be
dispositive. Thus, providing for a collegial decision-maker could be important, to
reduce variance in outcomes.

The other option is to make the Tribunal work better. If it did, and if more
issues were taken to the Tribunal for resolution, perhaps lawmakers would be
less tempted to try to solve competition problems through ad hoc legislation. The
Tribunal has proposed some amendments to its rules to make its process more
efficient. They would eliminate document discovery in non-merger matters and
permit more efficient use of evidence developed during the Bureau’s
investigations. Other suggestions for improvement include lengthening the
terms of the non-judicial members, to increase their independence, and adding
more judges, to avoid scheduling problems. Obviously, the Tribunal needs to
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adopt and observe timelines for its hearings and decisions. The package of
amendments being considered in parliament would give the Tribunal the power
to award costs. This change is widely supported, but the reasons for it are not
entirely clear, unless the principal application would be to discipline parties for
excessive or oppressive discovery demands.

6.1.8. Clarify the anti-cartel principle in the substantive law

The present statutory rule against cartels is inefficient, as long as decisions
applying it are made by general-jurisdiction criminal courts. The rule against
hard-core horizontal cartels should not depend so much on fine distinctions in
the economic analysis of particular markets. A less stringent, civil alternative
enforcement route should be provided for ambiguous conduct that courts are
reluctant to condemn as criminal.

6.1.9. Provide stronger civil sanctions against abuse of dominance

The only remedies that may be applied now in civil reviewable
competition matters are orders which would control behaviour in the future
and, in abuse of dominance cases, structural orders such as divestiture.
Administrative fines may be imposed, by a court order, against deceptive
practices. To strengthen the deterrent effect of the prohibition against abusive
practices by dominant firms that prevent competition, consideration should
be given to providing for such administrative fines in that setting as well.

REFORMS IN PARLIAMENT

The Canadian Parliament has been considering legislation, Bill C-23, that

would implement some of the options proposed here, and others. As passed

by the House of Commons, the bill now under consideration by the Senate

deals with the following subjects:

● Private actions: private individuals will have the right to seek relief directly

from the Competition Tribunal, a power that was previously only available

to the Commissioner. These actions would be limited to claims about

exclusive dealing, tied selling, market restrictions, and refusals to deal.

The Tribunal would have powers to weed out meritless or strategic claims.

● Tribunal processes and powers: (cost awards, summary dispositions,

references): The Tribunal would gain the power to award costs, applying

the rules about costs of Canada’s Federal Court Rules. The Tribunal would

have the power to dismiss matters on a summary basis, on finding there

was no genuine basis for the application to it. And parties, including the

Commissioner and private litigants, would have the power to refer issues

of law or jurisdiction to the Tribunal for decision, whether or not there has

been a formal application for Tribunal action.
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Notes

1. The year after Canada’s Combines Act, the US also adopted a federal statute that
some thought accomplished a similar purpose, to put common law restraint of
trade doctrines into a federal forum: that was the Sherman Act. And some
observers in the US thought it was also merely a symbolic gesture in response to
outcry over high protective tariffs.

2. Weidmann v. Shragge, [1912] 2 D.L.R. 734, 46 S.C.R. 1.

3. The parallel to US experience is again instructive. During this same era of
“progressivism,” provisions for enforcing US law were also strengthened, by the
Clayton and Federal Trade Commission Acts of 1914. The courts seemed to back
off from strong enforcement in the 1920s, too. But the creation of viable non-
criminal methods sustained a program of enforcement despite judicial
scepticism. 

4. General Motors of Canada v. City Natl’l Leasing, [1989] 58 D.L.R. 4th 255; Ross, 1997.

5. Commissioner of Competition v. Superior Propane Inc., Fed. Ct. App., No. A-533-00,
April 4, 2001, 80 ATRR 340; 69 USLW 1639 (April 24, 2001).

6. R. v. Nova Scotia Pharmaceutical Society (1992), S.C.R. 606.

7. This section moved into the Competition Act from the Bank Act in 1986.

8. See, e.g. R. v. Clarke Transport Canada Inc., [1995] 64 C.P.R. 3d 289, 320; R. v. Nova
Scotia Pharmaceutical Society (1992), 49 C.P.R.(3d) 289, 319-21, 326.

9. R. v. Clarke Transport Canada Inc., [1995] 64 C.P.R. 3d 289.

10. For partial acquisitions, notification is required for share acquisitions over 20%
(35% for a closely held firm), or acquisitions of control over 50%.

11. Targets of an unsolicited offer must also file the short form within 10 days (or the
long form within 20 days), but the deadlines run from the acquiring firm’s filing.

REFORMS IN PARLIAMENT (cont.)

● Interim relief: The Commissioner will be able to ask the Tribunal to issue

an interim order while it is investigating a complaint in a wider range of

cases; now, that power is limited to merger cases.

● Sanctions for abuse of dominance–in the airline industry: The Tribunal

would have the power to impose administrative penalties up to C 15 million

against a domestic air carrier that has abused its dominant position, by such

actions as using “fighting brands” or predatory pricing.

● Mutual legal assistance with foreign states: A long, technical section

makes several provisions for implementing agreements for co-operation in

developing evidence in civil enforcement matters.

● Deceptive prize notices: a newly defined criminal violation would be added

to the existing rules about deceptive telemarketing.
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12. In 2000, 24% of all publicly reported mergers were formally notified (316 out of
1 297). The Bureau examined 366 mergers that year, or 28% of the total, including
50 that were not subject to notification. Of these, 63 were considered “complex” or
“very complex”.

13. Canada was again the pioneer. Just as the Combines Act predated the US Sherman
Act by a year, these rules to protect small businesses predated the very similar
terms of the US Robinson-Patman Act, also by a year.

14. The Commissioner was formerly styled the “Director of Investigation and
Research,” reporting to the Minister of Consumer and Corporate Affairs (CCA), a
department that was abolished.

15. www.ct-tc.gc.ca.

16. There are also fees for merger filings (C 25,000) and applications for Advance
Ruling Certificates (CAD 25 000).

17. The action was appealed on constitutional grounds and reviewed at the Tribunal,
but the order was not stayed pending the appeals

18. Canada Gazette, 17 March 2001.

19. Bill C-23, sec. 11, revising Sec. 74.12 of the law, and Sec. 14, revising Sec. 105.

20. Art. 1501 of HAFTA calls for the adherents “to adopt or maintain measures to
proscribe anti-competitive business conduct and take appropriate action” with
respect to it.

21. The first two elements are similar to the principal elements of the “state action”
doctrine in the US: clear articulation of the policy to displace competition, and
active supervision of its implementation.

22. There is also some provincial specialisation at the business level, such as the
arrangement between the Quebec stock exchange and NASDAQ

23. As part of the public interest evaluation, the parties must prepare a Public Interest
Impact Assessment, which will be reviewed by the House of Commons Finance
Committee and the Senate Banking, Trade and Commerce Committee. The
process also will make available to these Committees the Commissioner’s final
letter on the competitive impact of the transaction for their review.

24. Invoking the suspension requires joint findings by the Minister of Transport and
the Minister of Industry that an extraordinary disruption to effective operation of
the national transportation system exists or is imminent, that failure to act would
be contrary to the interest of users and operators, and that no other remedy would
suffice.

25. Sec. 32.

26. The monopoly is only over grain for human consumption, but not over animal
feed, and it does not control imports.

27. Mortimer v. British Columbia Land Surveyors (March 29, 1989).

28. Law Soc. Of Upper Canada v. Canada (Attorney General), 28 O.R. (3d) (1996).

29. In reaffirming its original findings, the Tribunal addressed many of these issues.
But in following the direction of the Federal Court of Appeals to take these effects
into account, the Tribunal did so only to the extent that they had an adverse
impact on allocative efficiency in the Canadian economy. The reaffirmation is
under appeal.
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Will a Greater Degree of Price Transparency 
Help or Harm Buyers?

by

 

Abstract. Although enhanced price transparency will generally
increase competition to the benefit of consumers, this paper argues that it
can have the opposite effect in some special situations.  A negative impact
is especially likely in markets already prone to anti-competitive co-
ordination.  In such markets, competition authorities should be suspicious
of competitors exchanging price data, or engaging in any other practice that
could help focus anti-competitive arrangements or help competitors more
than customers to react to price changes.  They should also be wary of
exchanges of non-binding future prices.

The paper identifies a number of key factors to consider in assessing
whether increased price transparency might raise the probability of anti-
competitive co-ordination.  That includes having a look at meeting
competition and most favored nation clauses, and the practice of base point
pricing.

The paper also examines price transparency as regards information
exchanges within trade associations, price advertisements, and mandatory
price transparency in public procurement markets.  It closes with a short list
of questions competition authorities might wish to keep in mind when
investigating the effects of price transparency.

This OECD Competition Roundtable was held in June 2001.
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Synthesis by the Secretariat

Considering the discussion at the roundtable, the delegate submissions,
and the background paper, a number of key points emerge.

1. As a general rule, increased price transparency will benefit buyers unless it results in

considerably increased risks of collusion among sellers.

One way to describe price transparency is to refer to the costs in time and
money required to discover actual transactions prices (hereafter simply
referred to as “prices” in contrast to “list prices”). The lower those costs, the
more transparent the market. Considered in this light, a certain degree of
price transparency is necessary for competition to exist since there would be
little point in competing on price unless consumers are reasonably able to
compare prices.

In addition to its potential to increase competition, enhanced price
transparency could benefit consumers by lowering search costs. This direct
benefit helps explain why consumer organisations generally tend to favour
greater price transparency.

2. Under certain conditions, increased price transparency can significantly increase the

probabilities of conscious parallelism and anti-competitive co-ordination.

Increased price transparency could help sellers engage in conscious
parallelism which, although not illegal in most countries, nevertheless harms
consumers. In a sufficiently concentrated market, the process could start by
one seller simply raising its price and watching to see if others follow. The
price leader’s risks in doing that are lower when sellers are quickly and
accurately informed of price changes, especially if buyers are not. Under those
circumstances, the leader will not have to wait long to see if others will follow
and stands to lose few customers in the interim.

In addition to facilitating conscious parallelism, increased price
transparency could also encourage tacit or outright collusion by generally
making it easier for co-operating firms to detect and therefore punish
deviating firms. Such “cheating” must somehow be deterred if co-ordinated
anti-competitive pricing is to be sustained for any length of time.

The competitive risks of increased price transparency, under certain
market conditions, have not always been sufficiently appreciated by
government policy makers. There have been instances where government
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mandated increases in price transparency seemed to have produced higher
rather than lower prices, probably because they facilitated anti-competitive
co-ordination among sellers. But in other cases some government sponsored
increased price transparency may have led to enhanced price competition.
The difference in outcomes reflects the importance of market conditions in
determining the impact of changes in price transparency.

3. Increased price transparency is unlikely to significantly increase the risk of anti-
competitive co-ordination unless the affected markets are already particularly

susceptible to such co- ordination.

In some markets there would be little risk of anti-competitive
co-ordination even if there were a very high degree of price transparency.
Broadly speaking, anti-competitive co-ordination is less likely to take place in
markets characterised by: low levels of concentration; large number of sellers;
low barriers to entry; low transparency as to prices, quantities transacted and
marketing strategies; asymmetries among sellers and product offerings; rapidly
changing demand and cost conditions; lumpy purchasing patterns; and the
presence of one or more maverick competitors.

4. Assuming a market is prone to anti-competitive co-ordination, the effects of increased
price transparency should be assessed by considering impacts on how and when

buyers and sellers learn about prices, and on their relative abilities to react to price
changes. From the buyer’s point of view, enhanced price transparency is more likely to
be harmful the more it is biased in favour of improving seller as compared with buyer

information and options. This point can be illustrated with reference to business to
consumer electronic commerce.

Because it should reduce search costs, electronic commerce is expected
to increase price transparency in affected markets. In actual fact, things might
evolve somewhat differently. Electronic commerce software (“shopbots”) that
generate greater price transparency for consumers can also be employed by
sellers to monitor their competitors. To the extent that sellers make more
intensive use of shopbots than buyers, sellers in electronic markets may
typically learn about price cuts well before a significant number of consumers
have had a chance to switch suppliers in response to them. That means
electronic commerce may end up improving price transparency more for
sellers than buyers. In addition, electronic commerce may further favour
sellers by making it easier, cheaper and faster for them to change prices in
response to competitor moves. Over time, rapidly matched price cutting could
put a damper on price competition in electronic marketplaces, further tend to
steer competition towards non-price dimensions, and make things less rather
than more transparent for consumers.
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One can make three general observations about the impact of asymmetric
increases in price transparency:

● activities enhancing transparency only among businesses are more
worrisome than transparency enhancement among businesses and their
clients;

● measures by firms or associations to restrict the availability of price
information to consumers, while presumably leaving price transparency
among sellers unchanged, raise important dangers for competition; and

● measures extending to consumers transparency which already exists
among businesses should generally be pro-competitive.

5. In markets conducive to anti-competitive co-ordination, direct exchanges of price

information among suppliers deserves close scrutiny.

As with most unilateral or collective practices potentially having anti-
competitive objectives or effects, direct exchanges of price information may
also have pro-competitive impacts. For example, such exchanges may allow
companies to better match salesperson remuneration to effort and skill, i.e. to
isolate the effects of variation in market conditions. They may also play a role
in improving decisions concerning capacity expansions or reductions.
Competition authorities should be aware of such benefits, but should seek to
ensure they are obtained at minimal risk to competition.

The anti-competitive risks associated with the direct exchange of prices
can be significantly reduced by requiring the data exchanged to be sufficiently
aggregated and old. This will make it considerably less useful in reaching and
maintaining anti-competitive arrangements than up to date individualised
price data. That is perhaps the main point to retain from the much discussed
European Commission’s UK Tractor case even though that case featured the
exchange of detailed sales rather than price data.

Unless reliable fire walls can be erected and maintained, aggregation
necessarily requires involving a third party in a price exchange, and that in itself
could lower the risks associated with the exchange. Third party involvement
necessitates some initial co-ordination, but it eliminates an excuse to engage in
an ongoing, wider range of potentially harmful “cheap talk”.

In addition to considering the appropriate level of aggregation and age of
exchanged price data, competition authorities should ensure that such
exchanges are public to maximise possible benefits to consumers. They
should also consider what the parties would likely do if a particular price
exchange were prohibited. In some markets, it may be relatively easy to
accomplish the same thing through price lists unilaterally posted on a web
site or published in a newspaper. Such alternatives may or may not make the
information more accessible to buyers than under the prohibited proposal.
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6. In markets prone to anti-competitive co-ordination, sharing intentions about future
pricing can be a potent form of “cheap talk”.

This point is particularly evident in the United States Airline Tariff
Publishing Company case and a similar case that arose in Brazil. The ability to
share future price intentions through feeding data into a computerised
reservation system, apparently gave airlines a low risk means of moving to
mutually acceptable prices, with little risk of having to transact much if any
business at a series of temporary price quotes. It also allowed them to identify
and credibly threaten retaliation against fares they particularly wanted
changed again without actually risking important revenue losses.

7. Price fixing by professional associations is almost always harmful for competition and
is often illegal. In contrast, recommended price setting and other measures by
professional associations which have important effects on price transparency call for a

careful balancing of pro- and anti-competitive effects.

Consumers may face particularly high transactions costs in certain
markets. Transactions costs may be especially high as regards professional
services where it is inherently difficult for consumers to determine what they
need and to estimate the quality of proffered products. Various regulations
have been enacted in most countries to improve the functioning of such
markets.1 Sometimes these regulations permit professional associations to
take actions affecting price transparency, for example publishing suggested
tariffs for various services. Competition authorities should insist that any
such price lists present “recommended” rather than mandatory prices. They
should not necessarily prohibit price guidance, however, especially if a
significant number of members and non-members are diverging from the
recommended prices, and consumers are aware of that fact. This in turn
brings up the question of restrictions on price advertising.

Many professional associations restrict truthful, non-deceptive
advertising of prices, claiming that such advertising could confuse consumers
and lead to hidden quality reductions. Such claims have been undermined by
a growing body of econometric studies. Competition authorities should
therefore seek changes in governing statutes so that professional associations
are no longer able to block truthful, non-deceptive price advertising.

8. Facilitating practices, and in particular meeting competition clauses (MCCs) and most
favoured nation clauses (MFNs) could have significant, possibly asymmetric effects on
price transparency.

1 For a survey of the important issues in this domain, see “Competition in
Professional Services”, the proceedings of the CLP’s Working Party 2 roundtable on
professional services which was held in June 1999. This document is available at:
http://www.oecd.org/daf/clp/Roundtables/profser00.htm.
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In their many variations, MCCs and MFNs can introduce valuable price
flexibility into long term contracts and may also offer valuable insurance to
certain actors. That may explain why they are found in a wide range of market
settings and are often adopted unilaterally by sellers sometimes on request by
their customers.

Sellers using MCCs essentially offer their customers important incentives
to share with them what they know about rivals’ prices. This could be an
important consideration in markets where either list or transactions prices
are difficult to discover. Thanks to MCCs, sellers could have the same price
information as all their customers combined. That could be considerably more
price information than sellers would otherwise enjoy, and will almost
certainly tend to increase what they know relative to any single buyer.

Including MFNs in sales contracts should make it more difficult for firms
to engage in selective discounting, thus tending to close the gap between list
and harder to observe transactions prices. This plus the fact that generalised
discounting is more visible to both buyers and sellers, could mean that MFNs
improve price transparency in a market. It is not obvious whether that effect
will be biased in favour of either buyers or sellers.

There may well be cases where competition authorities believe that MCCs
and/or MFNs have been adopted for an anti-competitive purpose or are having
such an effect either for reasons related to price transparency or to other
factors. When such cases arise, the capacity of competition authorities to
prohibit them may depend critically on whether there is evidence of a larger
anti-competitive arrangement.

9. The optimal degree of price transparency in public procurement could involve a difficult
trade-off between desires to reduce corruption on the one hand and to protect

competition on the other.

An obvious way to ensure that authorities in charge of public procurements
award contracts solely on merit is to require that the detail of competing bids be
published. This would make it considerably easier for aggrieved parties to detect
and bring complaints against unfair or corrupt practices. Unfortunately, it also
facilitates detecting cheating on bid rigging arrangements.

In countries where public trust in governing bodies is particularly low, it
may be politically untenable to insist that bids in public procurement remain
secret. In other countries, a high degree of bid transparency may be mandated
by various international trade agreements. Absent such considerations it might
be wise not to publish bids, or at least not until considerably after the contract
is awarded. One competition authority sometimes urges those conducting
public procurements to disavow a commitment to accepting the lowest bid.
Another authority cautioned against making detailed calculations public when
such a practice could lead to anti-competitive co-ordination in other markets.
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10. Many countries have found it difficult to decide policies regarding price transparency in
retail gasoline markets.

Highly concentrated retail gasoline markets could be almost textbook
examples of markets where price co-ordination is particularly easy and
attractive. The product is largely homogeneous, purchases are small and
frequent, sellers have symmetric costs, and demand is reasonably stable.
Moreover, there are usually just a few refineries supplying the market and
they are often in a good position to co-ordinate prices especially if they are
vertically integrated into retailing. But here, measures to increase price
transparency may merely extend to consumers information already available
to sellers. Many countries for this or other reasons have adopted measures
making it easier for motorists to compare petrol prices.

Mandating increased price transparency in retail gasoline markets has
often been followed by a significant increase in allegations of price fixing
mostly based on simple observations of simultaneous identical changes in
prices. But such parallel pricing is not in itself sufficient proof of anti-
competitive behaviour.

11. The ambiguous effects of various means of enhancing price transparency make them
natural candidates for application of a case by case, rule of reason approach.

Restrictions on price transparency may, however, appear counter-intuitive from a
consumer point of view. Competition authorities should therefore take special care to
elaborate and publish the criteria they will consider in dealing with allegations that

increased price transparency has anti-competitive objectives or effects.

The commercial advantages of legal certainty and predictability always
mitigate in favour of competition authorities explaining how they will apply
discretion in particular cases. In the case of price transparency enhancement,
some form of guidance seems particularly appropriate, not just to facilitate
compliance but also to ensure that consumer groups and other parts of the
government are aware of what the competition authority is seeking to do.
Even a simple list of criteria to be considered would help to point out the
dangers inherent in greater price transparency in certain market situations.
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Background Note

by
Gary Hewitt*

1. Introduction

There are a wide variety of privately and publicly induced changes in
price transparency that competition authorities might need to assess. For
example, competitors could decide to systematically inform one another of
their current list prices, or governments could require companies to disclose
invoice pricing or could move in the opposite direction by empowering self-
regulatory bodies to restrict advertising. There could also be instances where
competition authorities find it necessary to examine meeting competition
clauses or base point pricing where effects on price transparency are an
inherent part of the analysis.

Throughout the paper, price transparency refers not just to prices but
also to key elements of pricing policy, such as discounts and finance charges.
In addition we will sometimes refer to list prices, but wish at the outset to
distinguish these from what will be referred to as “transactions prices”,
i.e. actual invoice prices.

One way to think about price transparency is to examine what it costs to
discover transaction prices. Seen in that light, a particular level of price
transparency does not really exist in a market wide sense, except in polar
extremes. One could imagine a market where search costs are so low that all
market participants know all prices instantaneously. That market would have
perfect price transparency. At the other extreme, search costs could be so high
that buyers and sellers know only the prices they individually transact at, i.e. a
complete lack of price transparency. In between those extremes fall “real world”
markets, where individual buyers and sellers have different information about
prices and would have to incur different costs to augment that information.

The short answer to this paper’s question is that increased price
transparency will generally benefit buyers except where it makes a significant

* Gary Hewitt is a member of the OECD’s Competition Division.
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contribution to fostering anti-competitive oligopolistic co-ordination among
sellers. In addition, five generalisations seem warranted:

● exchanges of price information among competitors are less likely to be
harmful to competition, the older and more aggregated are the data and the
more they relate to list rather than transactions prices;

● increases in price transparency confined to improving the ability of buyers
to make price comparisons will generally make buyers better off;

● increasing what sellers know about their rivals’ prices, while holding
constant the degree of price transparency enjoyed by buyers, has a greater
potential to harm than to help buyers;

● systematic differences in when buyers and sellers obtain information about
changed prices and in how rapidly they are able to respond to such changes
can be very significant – in particular, buyers will tend to be worse off if sellers
learn of their rivals’ price cuts and are able to respond to them before many
buyers have an opportunity to purchase at the initially lower prices; and

● under certain market conditions, it makes sense to prohibit agreements to
share price information as well as certain other facilitating practices (e.g.
most favoured nation clauses and meeting competition clauses), especially if
these are widespread in a market or are adopted pursuant to an agreement
among competitors.

The paper begins with a discussion of the benefits and costs of price
transparency. It then probes the links between increased price transparency
and the probability of anti-competitive co-ordination, a blanket term covering
tacit collusion, conscious parallelism, price leadership and practices having
similar effects. This is followed with considering some specific policy issues
and a section drawing together our conclusions.

2. Benefits and Costs of Enhanced Price Transparency

2.1. Pure competition (i.e. perfect competition less perfect information)

In an extreme situation where all buyers face prohibitively high search
costs, price competition among sellers may not occur. Instead, each seller
could effectively enjoy a “monopoly” as regards its existing clientele and could
try to set prices at the point where marginal revenue equals marginal costs.

Things become considerably more complicated when one moves away from
this polar position to consider what could happen if, for example, some buyers
are perfectly (i.e. costlessly) informed as to prices while others face considerable
search costs, or some variant on that theme. Stiglitz (1989) explored some of those
complexities when he examined how the predictions of the perfect competition
model change if one drops the assumption that information, including that
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relating to prices, is perfect. For the homogeneous commodities case, Stiglitz
found that even small search costs can have major repercussions including:

● equilibrium may not exist;

● when equilibrium exists, prices in such markets may be considerably in
excess of the competitive level (marginal costs); and an increase in the
number of firms may not result in a lowering of prices;

● alternatively, equilibrium may be characterised by a price distribution;

● demand curves may be kinked.1

The first point includes the possibility that there may be no transactions
at all. Buyers and sellers could refuse to transact unless they have some
assurance that the price is “correct”, i.e. that they are dealing with sufficiently
liquid markets.2 Turning to the second point, prices may be above competitive
levels because of the local market power that imperfect information gives rise
to. As for a larger number of firms not necessarily being associated with lower
prices, this could happen because multiplying the number of firms and/or
outlets tends to increase the search costs buyers must incur to find the lowest
priced seller. That in turn could reduce their willingness to make such a
search, and when buyers are less willing to search for lower prices, sellers are
naturally less willing to compete on price. Stiglitz’ third point is linked to the
expectation that with imperfectly informed buyers, sellers will be able to price
discriminate, generally charging higher prices to those with higher search
costs. Exactly how and why demand curves might be kinked depends on
specific assumptions concerning buyers. For example, if buyers can be neatly
divided into those who merely shop at the nearest outlet, and those who
search for and patronise lower priced sellers, demand curves facing individual
sellers might be quite inelastic above their current prices and much more
elastic below those prices.

Summing up concerning the “pure” competition case (i.e. perfect
competition minus perfect information), a sufficiently significant increase in
price transparency could result in markets emerging where there were none
before, or at least none having equilibrium prices. In some situations it could
also produce lower prices and reduce the incidence of price discrimination.
With pure competition, increased price transparency is generally good for at
least the buyers with the highest search costs, but may not necessarily
increase economic efficiency.3

2.2. Firms are not perfectly informed and are not price takers,
but there is no anti-competitive co-ordination among them

Several possibilities emerge in this case. Three of them, i.e. monopoly/
monopsony, dominant firm, and monopolistic competition are discussed in
an Annex. The only generalisation obviously emerging from them is that
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buyers are more likely to be better off if they are the main beneficiaries of any
increased price transparency.

In the non-co-operative oligopoly (oligopsony) situation, a small number of
sellers (buyers) recognise their interdependence and set prices and outputs based
on certain observations of what their rivals are doing. They do not, however,
engage in anti-competitive co-ordination, i.e. there are no co-ordinated effects.4

The effects of increased price transparency in the non-co-operative
oligopoly case have been examined by Kühn and Vives (1995) and Kühn (2001).
They determined that increased price transparency could bring gains or losses
in static efficiency depending on whether sellers tend to set outputs or prices,
and on how the enhanced transparency assists sellers in adjusting output or
price to prevailing demand conditions. Predicting the probability and
magnitude of the potential static gains/losses would require very precise
knowledge of industry characteristics. Because of the need for a high, perhaps
unattainable, level of industry specific information, Kühn and Vives (1995)
concluded their analysis of this phenomenon by recommending that
competition authorities ignore static effects when formulating policies
towards information exchange among firms. It seems likely that exactly the
same policy conclusion would be appropriate in the case of non-co-operative
oligopsony.

2.3. Oligopoly, including the possibility of anti-competitive co-ordination

Could enhanced price transparency affect the probability of anti-
competitive co-ordination? This issue is best analysed by investigating how
increased price transparency might affect incentives and abilities of buyers
and/or sellers to co-ordinate a rise in prices and to take steps to detect and
deter “hidden competition/cheating” that would tend to restore competitive
pricing. In what follows, we will simplify the exposition by confining ourselves
to co-ordination among sellers. We note, however, that co-ordination among
buyers will almost by definition improve their welfare (assuming it does not
lead to competition law sanctions).

Sellers’ abilities to settle on a mutually acceptable level of supra-
competitive prices could be significantly assisted by increased price
transparency. This is because competition laws generally impose heavy
sanctions on firms directly communicating in order to arrange an anti-
competitive agreement making it considerably safer to proceed by way of
inter-active price adjustments.5 How well such adjustments work depends
significantly on the prevailing degree of price transparency.

With a sufficiently small number of firms and enough price transparency,
initial “agreement” on anti-competitive prices could be achieved through a
trial and error process perhaps refined through resort to price leadership by
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one or more firms. The co-ordination process could begin by one oligopolist
simply raising its price and watching to see if others follow. The price leader’s
risks in doing that depend somewhat on the prevailing degree of price
transparency. The risks are lower when sellers are quickly and accurately
informed of price changes and buyers are not. Under those circumstances, the
leader will not have to wait long to see if others will follow and stands to lose
few customers in the interim. Risks for price leaders would presumably be still
lower if they could make their suggestions strictly in the form of non-binding
price announcements (more on this later).

In addition to facilitating reaching an anti-competitive consensus,
increased price transparency could also help firms sustain that arrangement
by assisting in detecting and punishing hidden competition.

The more prices exceed competitive levels, the more individual sellers
stand to gain, at least in the short run, by secretly cutting price. This is the
“prisoner’s dilemma” which tends to undermine all attempts at oligopolistic
co-ordination, whether formal (i.e. explicit collusion) or otherwise (i.e. tacit
collusion, conscious parallelism, price leadership etc.). Stable anti-
competitive co-ordination requires that firms find a way to make co-operation
the “dominant strategy”, meaning a credible way must be found to detect and
punish cheating.

Potential cheaters have strong preferences concerning the degree and type
of price transparency prevailing in a market. While keeping rivals in the dark, a
cheater would like key buyers to be instantly informed of its hidden
competition. A cheater would also prefer that in the event its rivals suspect
hidden price cutting, they would find it difficult to distinguish between the
effects of cheating and volume losses due to unexpected changes in demand.
Cheaters would also prefer that firms considering retaliation against suspected
cheating are unable to identify the firms responsible, or for some other reason
are unable to engage in customised retaliation. This would mean punishment
must be meted out in the form of a generalised price war that would be both
more expensive and less effective than a customised response. All this is not to
imply that the kind of price transparency optimal for cheaters is highly likely.
Indeed, if it were, anti-competitive co-ordination would be quite improbable to
begin with. The point instead is that competition authorities need to carefully
analyse the form increased price transparency takes when seeking to
determine its potential to facilitate anti-competitive co-ordination.

In this and previous sections we have said nothing about how increased
price transparency might affect barriers to entry. It could happen that the same
factors enhancing price transparency also improve the ability of potential new
entrants to gauge incumbents’ profitability. Moreover, improved price
transparency could reduce the risk facing new entrants by putting them in a
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better position to estimate the prices they would likely receive for their
products. Reduced risks for new entrants should in turn mean faster, larger
scale entry. Enhanced price transparency could also reduce or eliminate periods
of trial and error as new entrants iterate their way towards profit maximising
prices. All this tends to benefit buyers through shortening periods in which they
might have to endure supra-competitive pricing, and by generally reducing
sellers’ incentives to engage in anti-competitive co-ordination.

Recapping this section of the paper, enhanced price transparency for
buyers will usually benefit them, unless it simultaneously increases the
probability of anti-competitive seller co-ordination.6 A case by case approach
is clearly called for, one that pays close attention to both market conditions
and the specific way in which price transparency is being or will be enhanced.

3. Key Factors Influencing How Increased Price Transparency 
Could Affect the Probability of Anti-competitive Co-ordination

3.1. Market and product characteristics

The more other market conditions render anti-competitive co-ordination
unlikely, the more increased price transparency will probably help rather than
harm buyers. Prominent among market conditions that could but not necessarily
would discourage anti-competitive co-ordination are: low barriers to entry; a large
number of sellers; a low level of concentration; low transparency as to quantities
transacted and marketing strategies; asymmetries among sellers and product
offerings; rapidly changing demand and cost conditions; lumpy purchasing
patterns; and presence of a maverick competitor. Since these were covered in an
earlier roundtable discussion dealing with oligopoly they will not be discussed in
detail here.7

As an example of how market conditions might affect the probability of
anti-competitive co-ordination, consider the hypothetical case of two petrol
stations located across the street from each other in a small, isolated town.8

Suppose there are no other petrol stations within a radius of 100 kilometers,
no new ones can be opened up in that area, and the protected duopolists post
their list prices at the entry of their stations in plain view of passing motorists,
and each other. There are good reasons to expect that the petrol stations
would in time charge identical, approximately monopoly level prices. The
market is highly concentrated, demand levels are reasonably stable and
predictable, the product is simple, homogeneous and purchased in small
amounts rather than significant lumps, and sellers learn of changes in list
prices before most buyers and can quickly match those changes. In addition,
if either petrol station were to offer secret discounts, it would be easy for its
rival to actually observe clients changing seller. One might also expect that
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“loyal” customers would soon inform the higher priced station of what is
going on. Cheating is quite unlikely in such a situation.

In addition to emphasising the importance of market conditions in
assessing the impact of price transparency, the hypothetical petrol station
example illustrates another important point. It is highly unlikely that posting
list prices, i.e. increased price transparency, would make much difference to
the predicted outcome. The conclusion on that score would be quite different,
however, if there were say twenty instead of just two petrol stations in town.
Under those circumstances, with or without listed prices, sellers could still
fairly easily keep abreast of their rivals’ prices by simply driving to each
station on a regular basis and noting the prices at the pumps. Presumably
sellers would have a greater self-interest in doing that than would buyers. In such
a situation, posting listed prices would probably benefit buyers because it would
improve their ability to make price comparisons, without at the same time
making much difference to the probability of anti-competitive co-ordination.9

Summing up as regards market conditions, competition authorities
should be more concerned about increased price transparency the more
market conditions favour anti-competitive co-ordination, and the more
enhanced price transparency contributes to the risk of such co-ordination
occurring.10 They should generally be less concerned, the more enhanced
price transparency tends merely to bring buyers closer to having the same
information sets as sellers.

3.2. Differential effects of various types of increased price transparency

As just noted, increased price transparency could have different effects
according to exactly what it consists of, and how it impacts on the ways
buyers and sellers normally obtain price information in a particular market. It
may or may not affect important asymmetries in what buyer and seller groups
know about prices and in their speeds of reaction to price changes. Similarly it
may or may not extend to allowing sellers to share pricing intentions through
making non-binding price announcements. In addition, some types of
enhanced price transparency significantly increase sellers’ abilities to be
certain that hidden competition has occurred and to identify the firm(s)
responsible. All three of these differences have an important impact on how
price transparency could affect the probability of anti-competitive
co-ordination.

3.2.1. Relative speed of buyers’ versus sellers’ reactions, and a comment
on electronic marketplaces

As noted in the petrol station example, the more price transparency
enables sellers to respond faster than buyers to price changes, the worse the
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situation generally is from a competition perspective. This is worth bearing in
mind when considering the direct exchange of price lists among sellers.
Although sellers may be able to obtain rivals’ price lists through their
customers, that does not alter the fact that a direct exchange could make a
critical difference in some markets. It could allow sellers to match rivals’ price
cuts faster than most buyers can place orders, thus allowing them to retain
customers that otherwise might have been wooed away by rivals’ lower prices.
That would reduce incentives to compete on price and tend to harm buyers.11

In assessing the importance of information exchange, it is not merely what
competitors know that is critical, but also when they know it.

The issue of buyer versus seller speed of response to price changes could
be particularly important in newly emerging electronic marketplaces, both the
business to consumer (B2C) and the business to business (B2B) varieties.

At first sight one might think B2C e-marketplaces would be good examples
of enhanced price transparency contributing to increased competition. Through
the use of automated search engines (i.e. “shopbots”) consumers should
seemingly enjoy the benefits of lower cost, quicker price searches and
consequent increased competition among sellers. There are several offsetting
factors, however, that could cause things to turn out somewhat differently.
Chief among them is that sellers could have a considerably greater interest in
incurring the costs, in both time and money, involved in repeated resort to the
various shopbots.12 Moreover, when they learn about rivals’ price reductions
they can quite quickly and cheaply alter their price menus to meet the
competition.13

Existing empirical work on B2C e-marketplaces reveals a considerable
degree of price dispersion even for seemingly homogenous goods.14 This
appears difficult to square with the notion that e-marketplaces offer a high
degree of price transparency. It should be noted, however, that these
marketplaces are still at an early stage of development and payment and
delivery uncertainties remain to be worked out. Once that is done, the
advantages of trust and branding that certain sellers now enjoy could be
eroded and price transparency might have the desired pro-competitive effect
of reducing both prices and observed price dispersion. Whether such benefits
will actually be realised probably depends somewhat on general market
characteristics, especially on the number of competing sellers.

While B2B marketplaces share the transparency issues discussed in
relation to B2Cs, asymmetries in price information as between buyers and
sellers might be considerably less given the greater sophistication of
businesses. There could be something to be concerned about, however, if a
B2B is set up in a way that builds in some information asymmetry, e.g. allows
certain buyers or sellers to know more than others about prices, input costs
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and quantities transacted. The chances of this happening might be quite low
for marketplaces owned by neutral third parties who presumably have a
strong interest in attracting as many buyers and sellers as possible to their
sites. They would hardly wish to acquire a reputation of favouring some actors
over others. Such might not be the case, though, for B2Bs owned by major
buyers or sellers, especially if the disadvantaged buyers or sellers have few
good substitute sites to turn to. In any case, regardless of who owns an
exchange, there could be significant risks they will be used to facilitate
communication about prices and other matters that ends up harming parties
not connected to the exchange, i.e. final consumers.15 Fire walls could help
reduce but might not be able to eliminate the risk of this occurring.

It has been argued that the advent of e-marketplaces should lead to re-
thinking anti-trust policy towards information exchange.16 In the past
competition authorities could more easily rely on content to flag whether
information was intended primarily for customers or rival sellers, and could
consequently prohibit exchanges of certain types of information. Electronic
marketplaces could render this considerably more difficult by greatly
increasing information flows and effectively blocking monitoring through the
use of encryption. In addition, there might be little point in forbidding direct
exchanges of information since third party Internet sites could rapidly emerge
to provide an indirect exchange of the same information. There seems to be
little difference between a direct exchange of current price lists among sellers
and providing the same information in a continually up-dated on-line
catalogue.

3.2.2. Exchanging information about future as opposed to current prices

Section II’s analysis focused principally on price transparency regarding
past or current prices. What, though, are the competitive impacts of
transparency concerning future prices? It is common practice in some
markets for sellers to pre-announce price changes. Buyers could presumably
benefit from learning future prices since this allows them to more optimally
time their purchases. Buyers might also, at least as a group, benefit from
future price announcements used in effect to offer “sale” prices to better
informed buyers. Neither of these benefits will probably be realised in
situations where advance price announcements are focused on sellers rather
than buyers, or where there is no commitment to transact at the pre-
announced prices (i.e. sellers are free to change prices in advance of their
becoming effective). At the same time, there appear to be some clear dangers
involved in permitting sellers to communicate non-committed price
intentions to their rivals.

There can be situations where it is far from obvious what price or prices
would be mutually satisfactory to a group of sellers seeking to co-ordinate
128 OECD JOURNAL OF COMPETITION LAW AND POLICY – VOL.5, NO. 1 – ISSN 1560-7771 – © OECD 2003



PRICE TRANSPARENCY
their pricing. Direct communication could solve that problem, but would
amount to illegal, heavily sanctioned collusion. The earlier described trial and
error process of adjusting prices in a general upward direction is another
possible solution, but it seems quite inferior to announcing uncommitted
price intentions. Actual price changes which are out of synch with what rivals
are charging entails risks of lost sales when prices are above rivals’ levels, or of
triggering a price war, when prices are below those levels. In contrast, nothing
much is risked by announcing price changes that can readily be rescinded in
the event rivals refuse to follow, especially if such announcements are
received only by sellers.

Non-binding pre-announced price changes not only facilitate arranging and
optimising anti-competitive co-ordination, they might make co-ordination more
sustainable. This is because such announcements could be used as threatened
punishment for recalcitrant cheaters. Such threats are clearly less costly than
actual price reductions, but that advantage could also count as a disadvantage.

Threatened price reductions, indeed all instances of non-binding pre-
announced price announcements, are a good example of “cheap talk”, which
Farrell and Rabin (1996, 116) defined as “...costless, nonbinding, nonverifiable
messages that may affect the listener’s beliefs.” Viewed through a game
theoretic lens, the kind of cheap talk most likely to affect outcomes is the
“self-signalling”, “self-committing” variety. A firm resorting to non-binding
pre-announced price changes as a punishment threat may wish its threat to
be believed, even if it has no intention of actually carrying out it out. In that
sense such threats cannot be described as “self-signalling”. They are also not
likely to qualify as “self-committing” because the threatening firm does not
necessarily have an incentive to actually charge low prices based on its belief
that the suspected cheater has believed the threat.

There is one sense in which punishment threats constitute more than
cheap talk. They can be used to notify cheaters that they have been “caught”.
The signal could perhaps even be customised to suggest exactly what kind of
repentance is sought, by what time, by which firms and in which sub-markets.
The United States Airline Tariff Publishing (ATP) case, brought by the
US Department of Justice (DOJ) and settled by consent decree in March 1994, is
an example of such signals actually being used by eight of the largest
US airlines. It also serves to illustrate the importance of several other
important points related to price transparency including the significance of
suppliers being able to react faster than buyers. Gillespie (1995, 8-9) described
the ATP case as follows:

● To understand the government’s case against ATP and the airlines, some
background on the functioning of ATP and the airline industry in general is
relevant. ATP maintains a central database of all airline fares that it
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distributes both to its airline members who use it for their internal
reservation systems as well as their pricing departments, and to the major
computer reservation systems (CRSs) that serve travel agents. By making
changes in its fares with ATP, an airline could update all the relevant outlets
for its tickets at once. Airlines are charged a fee for each change, so that
changes are not absolutely costless, but the fees for any change are very
small relative to the revenues involved. Since ATP updates all CRSs once a
day, airlines can quickly observe and respond to each other’s fares using
this system, with (at most) a one day lag. Since any significant price
movement can be quickly matched by competitors, the potential benefits
from cheating on any collusive price are usually small relative to the
advantages of maintaining a high price.

● The government argued that the airlines were using ATP not just to
disseminate fares to consumers, but were also using ATP to communicate with
other airlines about prices for fares that were not available for sale to
consumers. The airlines were able to distribute this information because in
addition to information regarding the purchase price of a fare between two
cities, the airlines could also attach two pieces of information that governed
when a fare could be sold to consumers. The first piece of information was
known as a first ticket date (FTD). The FTD represents the first date of sale for
a fare. The second piece of information was known as the last ticket date (LTD).
The last ticket date governs when a fare ceases to be available for sale. (8-9)

Gillespie went on to provide a hypothetical illustration of how ticket fare
announcements could permit airlines to engage in cheap talk to help drive up
fares, and noted as well how ATP may have been used to eliminate unwanted
discount fares:

A second type of cheap talk between airlines involved the use of last ticket
dates on current fares as a way to eliminate unwanted discount fares. By
attaching a last ticket date just a few days away to an existing fare (a
“short” LTD), an airline could communicate to another airline that it
wanted a fare removed. As with increases, if the discounting carrier did not
remove the fare, the carrier wanting to remove the discount could roll the
last ticket date [i.e. move it forward] on its discount fare until it was
matched by all competitors (9).

There also were incidents where future price announcements mediated
by ATP could be regarded as a type of threatened punishment, i.e. offering to
drop actual or prospective discount fares in exchange for rivals doing the
same regarding actual or planned fares. In addition, the airlines apparently
resorted to the use of “footnote designators” in which they developed a kind of
code to link together various markets, thereby indicating the tradeoffs they
wanted rivals to keep in mind.
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The airlines maintained that advance notice of fare changes benefited
customers by allowing them to purchase tickets before fares went up. The
government countered by pointing out, inter alia, that:

● the advance notice was minimal and so variable as to belie any real policy
of supplying consumers advanced notice; and

● the ticketing dates attached to fares were frequently changed with the
result that consumers were sometimes induced to fix their travel plans
before they really had to, i.e. LTDs were frequently changed.17

The ATP case was settled by two very similar consent decrees, one in
December 1992 involving two airlines, and the other in March 1994 concerning
six more. Gillespie described the latter decree and its hoped for impact as
follows:

● All the airline defendants are prohibited from using first ticket dates on any
of their fares, and ATP is prohibited from disseminating any fares containing
first ticket dates. This provision is designed to eliminate one mechanism
whereby the airlines engaged in virtually costless cheap talk about future fare
levels. Without first ticket dates, airline fares will become available for sale
immediately. An airline wanting to increase its fares will have to take some
risk that the other airlines will not follow a price increase, and this change
will increase the costs of negotiating a multimarket trade.

● The consent decree also contains a similar provision that applies to last
ticket dates. With the exception of last ticket dates used in advertised
promotions, the airlines are not permitted to use last ticket dates in ATP. As
with the provision on first ticket dates, this provision is designed to end
costless communication about which discount fares should be removed. An
airline can still match a discount fare placed in its own markets, and can
still add discount fares in other markets. Unlike before, however, that
airline will not be able to costlessly indicate that the discounts should be
removed by a certain date, or that its own discount fares are not part of an
attempt to lower fares in general. (14)

Gillespie was careful to point out that eliminating cheap talk in the ATP
case would not necessarily mean a collusive outcome will be avoided, just that
it would become more difficult to reach and sustain in the face of changes in
market conditions requiring constant changes in “agreements”.

It is interesting that the DOJ insisted on abolishing the use of FTDs and
restricting resort to LTDs rather than merely requiring that they be binding.
The “negotiations” alleged in the case would presumably have been much
more difficult to conduct without the ability to change FTDs and LTDs or even
to totally withdraw announced fare changes. Moreover, permitting the use of
firmly set FTDs and LTDs would have given airlines the option of allowing
travellers to plan their trips so as to avoid projected higher prices.
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In another case involving what might be regarded as cheap talk, the
European Commission decided that a large number of wood pulp producers
had violated what was then Article 85(1) by colluding on price announcements
and transactions prices, and by exchanging price information. Ultimately the
European Court of Justice rejected the Commission’s claim that the price
announcements and parallel pricing were proof of collusion among the firms.
One significant difference between this and the ATP case was that “...generally
there were no revisions of prices after public announcements in the trade
press.”18 Another was that there was evidence that buyers had pressured the
companies to make quarterly prior price announcements. This indicated that
buyers were using the price announcements to assist them in their own future
planning. A final difference was in the number of companies alleged to be
co-ordinating, i.e. eight in ATP compared to about fifty in the wood pulp case.
The European Court of Justice found that the price announcements by the
wood pulp manufacturers:

...constitute in themselves market behaviour which does not lessen each
undertaking’s uncertainty as to the future attitude of its competitors. At
the time when each undertaking engages in such behaviour, it cannot be
sure of the future conduct of others.19

The European wood pulp case serves to underline that although pre-
announced price changes can facilitate co-ordination, it is far from clear that
they always do so. Attention must always be paid to whether buyers or sellers
are best placed to react to the announcements, whether future prices are in
fact fixed or are instead often varied before they become effective, and
whether the announcements confer efficiencies on buyers.

3.2.3. Degree of aggregation, age and type of information exchanged

Unexpectedly large reductions in Firm A’s quantity sold could point to
possible cheating by its rivals, but it could also be explained by simple
fluctuations in demand including changes in tastes and preferences for
differentiated products. Firm A would have little difficulty distinguishing
between the two possibilities if it enjoyed a very high level of price transparency,
namely if it constantly received up to date information concerning its rivals’
transaction prices. Somewhat less useful would be a record of the exact
quantities sold by each seller. A distant third best would be current aggregated
price or quantity data or information relating to costs or general market
research.20 Aggregated data would be even less useful if it were old rather than
current data.

As one moves further away from sellers having up-to-date, seller specific
transactions prices or quantities, it will take longer for firms to become certain
that cheating is occurring, and simultaneously make it more difficult to identify
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cheaters. Identification difficulties could make a significant difference to the
probability of anti-competitive co-ordination, particularly if it is the only missing
ingredient in the recipe for customised response to cheating.

Based on the above insights, competition authorities would seem justified
in prohibiting the direct or indirect exchange of up-to-date, disaggregated price or
quantity data. Exactly how much aggregation and age they should insist on before
relaxing that prohibition would presumably depend on market conditions,
including the general availability of other co-ordination enhancing information.
A case by case rather than a per se illegal approach seems warranted. In addition
to giving competition authorities the ability to consider both the costs and
benefits of an exchange of price or quantity data, a case by case approach would
lend itself to considering whether claimed benefits could be obtained just as well
through the exchange of less competitively sensitive data.

A relatively recent European Union case highlights the dangers inherent
in disaggregated exchange of information. It also illustrates that sharing
disaggregated sales data might sometimes be as harmful to competition as
exchanging disaggregated price data. The case arose when the United
Kingdom’s Agricultural Engineers Association Limited, a trade association for
UK tractor manufacturers and importers, obtained and shared with its
members unit by unit data pertaining to new tractor license registrations. The
information included: name of producer, brand, serial number, sales agent,
and postal code of the buyer. Using these data, the manufacturers were able to
monitor most individual tractor sales.

The European Commission prohibited the information exchange as being
itself an anti-competitive practice, i.e. it did not argue that the exchange was
part of a more general anti-competitive agreement. The Commission
maintained that:

...the high market transparency between suppliers on the United
Kingdom tractor market which is created by the Exchange takes the
surprise effect out of a competitor’s action thus resulting in a shorter
space of time for reactions with the effect that temporary advantages are
greatly reduced. Because all competitive actions can immediately be
noticed by an increase in sales, the consequences are that in the case of a
price reduction or any other marketing incentives by one company the
other can react immediately, thus eliminating any advantage of the
initiator.21

The Court of First Instance upheld the Commission’s prohibition, stating
in part:

As the [tractor companies] correctly argue, on a truly competitive market
transparency between traders is in principle likely to lead to the
intensification of competition between suppliers, since in such a
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situation the fact that a trader takes into account information made
available to him in order to adjust his conduct on the market is not likely,
having regard to the atomised nature of the supply, to reduce or remove
for the other traders any uncertainty about the foreseeable nature of its
competitors’ conduct. On the other hand, the Court considers that, as the
Commission argues this time, general use, as between main suppliers, of
exchanges of precise information at short intervals, identifying registered
vehicles and the place of their registration is, on a highly concentrated

oligopolistic market...and on which competition is as a result already greatly
reduced and exchange of information facilitated, likely to impair considerably
the competition which exists between traders. In such circumstances,
the sharing, on a regular and frequent basis, of information concerning
the operation of the market has the effect of periodically revealing to all
the competitors the market positions and strategies of the various
individual competitors.

In its next paragraph, the Court of First Instance added that:

Provision of such information to all suppliers...enables a given trader to
forecast more precisely the conduct of its competitors, so reducing or
removing the degree of uncertainty about the operation of the market
which would have existed in the absence of such an exchange of
information.22

The tractor manufacturers claimed their exchange of information was
necessary for efficient monitoring of their sales personnel. The European
Commission and the Court of First Instance rejected this justification because
they believed the claimed benefits could have been accomplished by
exchanging more aggregated, less competitively sensitive data.

4. Some Specific Policy Issues

4.1. Trade associations

The earlier mentioned e-marketplaces are certainly not the only fora
where businesses may indirectly exchange information, including sensitive
price or quantity data. Trade associations, such as the one featured in the UK
Tractor case, are a far more established means of doing the same thing. A
detailed examination of the pro- and anti-competitive potential of trade
associations lies beyond the scope of this paper, but there are four points
requiring brief mention:

● exchanges of information through trade associations could be less dangerous
than direct transfers of sensitive information because intermediation might
slow the process and old information is usually less dangerous for competition
than up-to-date data – the significance of this point is diminishing as trade
associations and their members make increasing use of the Internet;23
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● a notable exception to the first point might arise if trade associations are
used not only to exchange information, but also to verify it;24

● given the anti-competitive potential of asymmetric price transparency, it
would be better if trade associations share as widely as possible any price
data they have collected, i.e. through media or publications likely accessible
to both buyers and sellers; and

● if the exchange of accurate price data would not harm competition and
such data are not published by government agencies, competition agencies
should normally not object to trade associations acting as intermediaries
for the exchange.

The last point is a good example of the devil being in the details. How can
competition authorities be sure that industry associations will not act as
deliberate or unwitting channels for sharing the firm level data they use to
compile the legitimately shared, more likely aggregated data? Some precautions
are easy to suggest, such as prohibiting firms from supplying the trade
association with current price data, and ensuring there is no sharing or
exchange of staff between a trade association and each of its members. Other
safeguards are difficult to specify in advance and could well vary from one
market to another.

The exchange of price data through a trade association presumably
requires at least an implicit agreement among rivals to keep one another
apprised of pricing behaviour. This supplies another reason why competition
authorities should perhaps take notice of such exchanges, especially in
markets prone to anti-competitive co-ordination. In contrast, no such implied
agreement can be read into normal price advertisements.

4.2. Price advertisements

Informing buyers of list prices through advertising basically amounts to
guaranteeing them a maximum price until an announced date or further
notice. It is difficult to see how this can be anti-competitive, especially since it
would usually increase price transparency as much for buyers as for sellers.
The only obvious exception would be in rare situations where: a) sellers can
more easily and cheaply directly inform buyers of current prices so that price
advertising makes little economic sense; and b) in the absence of advertising,
sellers would have considerable difficulty in discovering their rivals’ list
prices.

Despite the seeming benefits of advertising, many professional associations
have restricted it, sometimes relying on government regulation to enforce their
restrictions.25 Such bans have increasingly come under attack partly because of
empirical studies showing that price advertising can benefit consumers.26
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4.3. Governmentally mandated enhanced price transparency

Many governments have taken steps to foster price transparency despite
good reason to suspect that such efforts are not always beneficial for buyers.
Several such experiences are related below.

4.3.1. United States experience with the National Industrial Recovery Act 
(NIRA) and more recently in the rail sector

In the mid 1930s US industries were permitted to negotiate with the
National Recovery Administration (NRA) codes of conduct that probably
facilitated anti-competitive co-ordination. The codes contained different
provisions in different industries. The most frequently found provision was
“open price filing systems” which Krepps (1999, 892) described as follows:

The provisions for open price filing systems required firms to file current
and future prices with code authorities. The names of individual sellers
were then reported along with their submitted price lists. Further, the
codes prohibited deviations from filed prices without prior notification of
the code authorities, and the NRA was empowered to prosecute firms
against whom complaints were brought by competitors. These open price
filing systems served to facilitate price collusion by exposing firms that
announce[d] low prices and prohibiting firms that announce[d] high
prices from deviating therefrom. (reference omitted)

Describing regression work focused on this program, Krepps stated:

An econometric comparison of industries with and without codes reveals
no systematic differences in the change in price-cost margins over the
period surrounding the NIRA. These regressions do suggest, however, that
certain facilitating practices, namely open price filing systems, did result in
higher margins even after the codes themselves were abolished....[O]pen
filing systems had the greatest impact on post-NIRA margins in industries
with intermediate concentration levels. (893)

Some fifty years later, the US had another interesting experience with
government induced increased price transparency, this time confined to
railways. Fuller et al. (1990, 265) sketched its outline and effects as follows:

The Staggers Rail Act of 1980 granted railroads freedom to establish rates
and enter into confidential contracts with grain shippers. Recent
legislation (1986) required that certain contract terms be disclosed. This
study shows rail rates in the Plains region commenced an upward trend
after implementation of the disclosure policy. Results suggest contract
disclosure and increased reliance on posted tariffs facilitated rate
co-ordination within the oligopolistic railroad industry.
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This conclusion was reinforced by a later study conducted by Schmitz
and Fuller (1995). Its abstracts reads:

This study evaluates the impact of railroad contract disclosure regulation
(PL99-509) on rail rates for corn on four important shipment corridors.
After the passage of this regulation, rail rates increased on corridors with
no direct barge competition while rates decreased on corridors with
substantial direct competition from barge traffic. The paper concludes
that such rate change patterns may be a result of increased information
combined with the highly concentrated structure of the rail industry. (97)

It is interesting to note that the apparent reason for PL99-509 was that
small shippers believed they were being discriminated against by the
railroads. The result of the regulation was a considerably greater reliance on
posted tariffs. Schmitz and Fuller’s empirical work demonstrates both the
potential of increased price transparency to facilitate co-ordination, and the
importance of other market conditions in affecting that result. On routes where
there was strong inter-modal competition, increased price transparency was
apparently not associated with collusion.

Further to the importance of general market conditions, a number of
Canadian and American empirical studies have demonstrated that in a market
featuring a good many more prices and probably a larger number of competitors
than are found in US railroad markets, increased price transparency apparently
benefited consumers. In specific, when governments collect and disseminate
price data so as to help consumers compare retail grocers, grocery prices fall.27

4.3.2. Danish ready-mix concrete

The Danish competition statute of 1990 emphasised the role of market
transparency in promoting competition. This helps explain why the Danish
Competition Council (CC), concerned about reports of individualised confidential
discounts, decided to increase price transparency in the ready-mix concrete
markets in three regions of the country. For each of 18 production sites, over a
period of about three years, the CC collected and published on a quarterly basis,
list prices, average prices and averages of the five lowest prices. According to
Albaek et al. (1997, 430):

...following initial publication, average prices of the reported grades of
concrete increased by 15-20 per cent within less than a year as compared
to annual inflation rates of a mere 1-2 percent. Furthermore, the data
reveal that, at least locally, the prices converged significantly across the
firms serving the same market.
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On the basis of their empirical work Albaek et al. (1997, 441) concluded
that:

...the evidence...indicates that the Danish Competition Council, by
providing reliable price reporting services, has unwittingly assisted firms
in reducing the intensity of competition and thereby allowed them to
increase prices.

They added that on May 30, 1997, Denmark adopted new antitrust
legislation in which “...the emphasis is no longer on the creation of market
transparency.”

4.3.3. Special provisions related to oligopoly pricing found in the Japanese 
Antimonopoly Act

Japan’s written submission for the CLP’s roundtable on Oligopoly
described Section 18-2 of the Japanese Antimonopoly Act as follows:

In a particular field of business where the total annual price of products
or services exceeds sixty billion yen, and where the combined market
share of the three leading entrepreneurs exceeds seven tenths, if two or
more entrepreneurs (including the largest one) raise prices by an
identical or similar amount or percentage within a period of three
months, the [Japanese Fair Trade Commission – JFTC] may ask these
major entrepreneurs for a report indicating the reasons for such price
increases in their products or services.28

It also pointed out that the JFTC must provide an outline of these reports
in its annual submission to the Diet, and went on to state:

It is expected that the provision concerning parallel price increases will
enhance the transparency of price formation in oligopolistic industries,
for the sake of the nation’s citizens, encourage caution in the pricing
decisions of entrepreneurs, and contribute towards the promotion of fair
and free competition.

During the roundtable discussion, the CLP’s Chairman questioned
whether such provisions might have the unintended, counter-productive
effect of facilitating oligopolistic co-ordination. A delegate from Japan doubted
this would be the case, partly because the outline of the reports containing
reasons for price increases is made public only after all pertinent procedures
have been conducted by the JFTC, i.e. several months after the price increases
have occurred.29

4.3.4. Public procurement rules requiring that bids be published

A CLP roundtable on government procurement included some discussion
of the impact of increased transparency on competition. The background
paper noted that competition would probably be enhanced by not revealing
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the identity of the winning bidder and the terms and conditions of the
winning contract.30 It recognised, however, the need to make difficult
tradeoffs between lowering the risks of collusion on the one hand, and
ensuring fairness and discouraging corruption on the other.

4.4. Facilitating practices

There are a number of steps firms can take, either unilaterally or
collectively (although not necessarily collusively), to facilitate anti-competitive
co-ordination. Rees (1993, 35-37) discussed “facilitating devices” under the
headings: information exchange, trade associations, price leadership,
collaborative research and cross-licensing of patents, most-favoured-customer
and meeting-competition clauses, resale price maintenance, basing point
pricing, and common costing books. Referring to that list, Peeperkorn (1986, 5)
noted that:

These devices all try to limit the influence of factors that destabilise
co-operative outcomes or enhance the factors that support co-operative
outcomes. This can be done by monitoring each other’s behaviour thus
making detection of free riding easier, by making the infliction of
punishment better targeted, or by making it easier for firms to reach a
consensus by reducing the effects of factors such as product heterogeneity,
uncertainty about future cost, demand or capacity and technology
change.31

Many facilitating practices exert their influence at least partly by
enhancing price transparency. This is the aspect we will highlight in briefly
examining three of the more commonly discussed facilitating practices.

4.4.1. Most favoured nation clauses (MFN)

An MFN is a contractually binding guarantee that a buyer or seller will
grant its client the most favourable treatment afforded some reference group
of clients. Such a clause has the effect of reducing, but not necessarily
eliminating, a firm’s incentive to engage in selective discounts.

The greater the cost of failing to honour an MFN and the easier it is for
clients to monitor prices paid by the reference group, the more MFNs are likely
to facilitate anti-competitive co-ordination. They do this partly by increasing
price transparency. MFNs have these effects because they push firms offering
the guarantees to replace selective with general discounting or no discounting
at all. The two might amount to roughly the same thing because cheaters
naturally prefer selective discounting to the more easily discovered general
discounting option. Restricting them to general discounting might in practice
mean there will be no cheating, i.e. no secret discounting. In addition, a move
away from all forms of discounting, which MFN encourages, means that
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relatively easy to observe list prices will be equal to the generally more opaque
transaction prices. Even in markets where list prices are not relied on, MFNs
could still contribute to greater price transparency by granting rivals greater
confidence in deducing general transactions prices based on just a few
specific observations provided by some co-operative clients. In addition,
clients receiving MFN guarantees have a strong self interest in monitoring
transaction prices, and the more information clients have, the more likely is
some of it to find its way to a discounter’s rivals.

Although MFNs may generally imperil competition by discouraging secret
discounting, they might have effects pushing in the opposite direction. The
more widespread are MFNs in the market, the more rivals will be unable to
punish cheating with selective discounting. That would make punishment
more expensive to administer, hence less likely, and that in turn translates
into a higher probability that cheating will be profitable.32

There are various ways in which MFNs might assist consumers, e.g. through
providing insurance against competitors receiving better prices or by protecting
sunk cost investments, but a discussion of these lies beyond the scope of this
paper.33 They are highly relevant, however, in designing policies towards MFNs. In
specific, they mitigate in favour of a case by case approach that balances costs
and benefits, rather than a strong across the board prohibition. The same applies
to the other two facilitating practices we now look at.

4.4.2. Meeting competition clauses (MCC)

In their simplest form, an MCC obligates a firm to meet prices offered by
competitors. To simplify the exposition, we will focus on sellers offering MCCs
to buyers.

MCCs may have a greater potential to increase anti-competitive price
transparency than MFNs. This is because MCCs encourage buyers to report
secret discounting to firms potentially interested in punishing that behaviour.
Such a result should not simply be assumed, however. Unless buyers have a
strong incentive to patronise a particular seller they might simply go ahead
and buy at a lower priced outlet rather than incur the time and expense of
forcing a firm to honour its MCC. To really be effective in increasing anti-
competitive price transparency, an MCC may have to be cast as an offer not
merely to meet a competitor’s price but to beat it by some significant margin
and/or to reduce list prices to all buyers rather than simply for those informed
of lower prices elsewhere.34

In addition to altering price transparency, MCCs could have other
important effects. They could increase output by facilitating efficient price
discrimination, but they could also deter cheating by contractually obligating
sellers to punish price discounting.35 Moreover, used in conjunction with MFNs,
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MCCs could also have an anti-competitive effect by moving a market away from
Bertrand price competition and towards Cournot quantity competition.36

4.4.3. Base point pricing (a.k.a. delivered pricing)

Instead of allowing customers to pick up goods at the factory gate or to
make their own delivery arrangements (i.e. f.o.b. pricing), firms using base point
pricing sell a bundled product which includes a delivery charge. Moreover, the
delivery charge is calculated as if the goods were shipped from the same base
point used in price quotes by competing suppliers. Such a system might make
it easier for rivals to observe one another’s product prices because the delivery
charge component of the bundled price can easily be calculated and deducted.
Without base point pricing, it is arguably possible to disguise discounting as
reduced delivery charges.

Despite its capacity to increase price transparency, a base point pricing
system may or may not make co-ordination easier than if sellers relied on
f.o.b. pricing. The debate concerning this, a matter beyond the scope of this
paper, essentially turns on whether cheating is more easily discovered
through observing quantity or price data.37 It is also worth emphasising that
base point pricing may be motivated by non-collusive considerations.38

5. Conclusions

This paper began with some generalisations that can be recapped by
referring to three possible scenarios. The first is where increased price
transparency is confined to making it easier for buyers to make price
comparisons. Buyers are likely to benefit in such situations. Juxtaposed to that
are instances where sellers become better informed about their rivals’ prices
while buyers’ information sets are unaffected. Under those circumstances,
buyers are much less likely to benefit. The third scenario is where enhanced
price transparency means better price information for both buyers and sellers.
This is the situation competition authorities will probably encounter most
frequently. It tends also to be the most difficult to analyse in terms of predicting
effects on economic efficiency. Such complexity is increased when there are
asymmetries not only between buyers and sellers but also within both groups,
because this tends to have important effects on abilities of firms to price
discriminate.

Any analysis of the efficiency effects of increased price transparency,
which is somewhat broader than effects on buyers, should focus largely on how
it might help create or facilitate the exercise of market power. There may well
be cases where enhanced price transparency has important ramifications for
the unilateral exercise of market power including the practice of price
discrimination. More commonly, however, competition authorities will have to
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predict how changes in price transparency might impact on market power
possessed by a group of firms, i.e. how it will affect the probability of anti-
competitive co-ordination. In any event, a case by case approach is clearly called
for, one that pays close attention to prevailing market conditions, and to the
exact form that increased price transparency takes. Such an approach permits
a balancing of the benefits and costs of enhanced price transparency, including
an enquiry into whether the apparent benefits can be achieved at lower cost.

E-marketplaces might prove to be particularly challenging as regards
determining the effects of increased price transparency. At both the analysis
and remedies stages, it may be necessary to consider how the identity of an e-
marketplace’s owners could affect what information will be exchanged, to
whom and when. If could also impact on what the information will be used for.

It has often been pointed out that the causes and effects of anti-
competitive co-ordination are roughly similar whether or not it legally
amounts to collusion. It is also generally appreciated that proving collusion is
inherently difficult. Bringing those insights together, some economists have
advocated that the war on anti-competitive co-ordination be conducted
primarily by prohibiting practices that facilitate such co-ordination. Kühn and
Vives (1995, 116-118) provide an interesting example of that approach in their
“Recommended Code of Practice” for the application of European Union
competition law. Their proposal comes down hard against the exchange of
individual price and quantity data, but it does not endorse a per se prohibition,
i.e. Article 81(3) has an important role to play. Kühn and Vives also recommend
a tough approach to communications regarding future prices if these do not
include maximum price commitments for buyers. On the other hand, their
recommended code would permit the exchange of aggregated data through
trade associations as long as there is no evidence of collusion in the industry.
Some competition authorities might wish to qualify that by requiring the data
to be historical rather than current in nature.

In some jurisdictions it might not be possible to prohibit the mere
exchange of disaggregated price data or price intentions even if it is shown
that such practices have a net anti-competitive effect. Instead, it may be
necessary to argue that certain exchanges of sensitive information constitute
good evidence that collusion is occurring. The same point applies to various
other facilitating practices having price transparency enhancement effects
such as base point pricing systems, and MFN and MCC clauses. The latter two
facilitating practices could be still harder to attack on their own because they
can arise through unilateral action. Even in that case, however, they might be
open to prosecution as illegal invitations to collude.39 In any event, facilitating
practices are more suspect when adopted by many competitors, especially if
there is an agreement to do so. Regardless of the legal regime, it is well to
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remember that all facilitating practices can have “pro” as well as anti-
competitive effects.

The consideration given in this paper to governmentally mandated
increases in price transparency was quite limited in scope. It nevertheless
suggests that competition advocacy may bear significant fruit in that domain.

We close with a short list of questions competition authorities might
wish to keep in mind when enquiring into the effects of a certain degree of
price transparency or of changes in it:

● How likely is anti-competitive co-ordination in the market under
investigation?

● What is the apparent rationale for policies affecting price transparency?
This will require an in-depth investigation into how buyers and sellers
obtain information about prices in the particular market. It will also involve
examining potential efficiency benefits of price transparency.

● Can the putative benefits of an increase in price transparency be obtained
by means less potentially harmful to competition? This is particularly
pertinent in relation to exchanges of disaggregated price data.

● Are price transparency enhancing policies being adopted unilaterally or
through some kind of co-ordination among competitors?

● If policies affecting price transparency were fully or partially prohibited,
would firms find it relatively easy to substitute other ways of essentially
doing the same thing? Would those alternatives involve more or less risk to
competition than current price transparency policies?

● If trade associations or electronic commerce sites are in effect being used to
exchange price information among competitors, how aggregated and
historical are these data? In addition, where trade associations are involved,
are they verifying the data and what steps are being taken to ensure that
disaggregated, current data are being withheld from all competitors?

● To the extent concerns are focussed on buyers or sellers as a group, how
much information do they have regarding prices, and are there systematic
differences in timing as concerns when the two groups obtain such
information and their ability to respond to it?

Notes

1. Stiglitz (1989, 817)

2. See Ten Kate and Dircio (2000) for an analysis of the market making role of
information exchange.

3. The proviso is necessary because price discrimination may or may not be
efficiency enhancing, i.e. may or may not increase consumers’ and producers’
surplus taken together. See Varian (1989). 
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4. In the course of discussing US merger review practice, Willig (1991, 292-293)
defined co-ordinated effects as:

....actions of the merging firms that would be profitable for them as a result of the
merger only if the changes are accompanied by alterations in the actions of the
non-parties that are motivated in part by fears of reprisals. The leading example of
co-ordinated effects is the elevation of prices charged by the merging firms, along
with those charged by the non-parties, where the merger enables tacit collusion to
become stable. Here, the price increases are profitable because deviation by a firm
would likely trigger retaliatory price decreases. (emphasis added)

5. Baker (1999, 185), citing Porter (1980, 93-95), reports that business strategists are
now teaching managers, “...how to facilitate coordination, albeit in ways calculated
to avoid reaching what antitrust law would term an agreement, through practices
that help firms achieve consensus or deter deviation such as price leadership,
unilateral signaling announcements, selective advertising to discipline recalcitrant
rivals, and standardization to simplify industry decision variables and facilitate the
identification of a consensus....”

6. There could be at least one exception to this general rule. Consider a situation where
sellers enjoy a degree of market power, and buyers are asymmetric in what they know
about prices. Assume further that the better informed buyers are the ones best able to
exert countervailing power against the sellers. Under those conditions, an increase in
price transparency strictly for buyers that simultaneously reduces asymmetry in
price information across buyers could be detrimental to individual and perhaps
collective buyers’ interests. This is because it might cause sellers to resist more
strongly and effectively the countervailing power of the better informed buyers. See
Hviid and Mollgaard (2000).

7. See the background paper contained in OECD (1999b).

8. This example is a modified version of one suggested by Hay (1989, 185-186).

9. It is true that the effects of increased price transparency for buyers boosts what
cheaters might expect to gain by shaving prices. This effect should, however, be at
least partially offset by how the increased price transparency makes cheaters
more vulnerable to price retaliation by other stations.

10. Ten Kate and Dircio (2000, 26) have made the important observation that most
aspects of what we have referred to as market conditions “...send parallel signals.” 

That is, those markets that are propitious to collusion are at the same time markets
where information sharing is not very important to make the market work whereas
markets where information sharing is essential for market making purposes do not
lend themselves to collusion. Product differentiation is the exception to this general
rule. The more differentiated the product the more difficult [collusion will tend to
be] but it is rather in homogeneous product markets where information sharing is
most desirable.

11. This point may not always be sufficiently well appreciated by the courts. See, for
example, Trade Practices Commission v Email Ltd and Anor (1980) ATPR 40-172, a case
described in OECD (1999b, 107-108).

12. Other potential offsetting factors include: 1) sellers could find it considerably easier to
engage in various forms of customisation and price discrimination [see Ulph and
Vulkan (2000)] making it harder for buyers in e-marketplaces to compare prices; 2)
sellers could choose to block shopbots from having unrestrained access to their sites;
3) sellers could engage in various forms of obfuscation, e.g. they could offer low prices
to attract prospective clients, disappoint them as regards warranties, delivery
144 OECD JOURNAL OF COMPETITION LAW AND POLICY – VOL.5, NO. 1 – ISSN 1560-7771 – © OECD 2003



PRICE TRANSPARENCY
conditions etc., and then attempt to steer them to a “superior”, higher priced product
[see Ellison and Ellison (2001)]; and 4) buyers may have difficulty verifying price
information and important seller and product attributes in e-marketplaces.

13. Varian (2000, 145-148) provides a good discussion of how shopbots could prove
harmful rather than beneficial to consumers and provides some anecdotal evidence
to support the notion that B2C rivals can quickly and frequently change their prices in
response to each other’s moves. Rey and Tirole (2000, 31) discuss the same point. See
also Sauermann – http://www.sauermann-online.de/uni/pricetransparency.htm.
Sauermann acknowledges that the prisoner’s dilemma created by price transparency
could be mitigated in on-line commerce because sellers could enjoy the ability to
react faster than buyers. He goes on to state, however, that there seem to be few
examples of on-line price matching and suggested four possible reasons for that:
market transparency is incomplete and favours customers; firms are differentiating
to avoid the prisoner’s dilemma; markets are too highly fragmented for co-operation
to take hold; and firms are not rationally managed – they are instead going for growth. 

14. For a review of the causes of price dispersion across B2Cs, extent and causes,
see Smith et al. (1999) and Brynjolfsson and Smith (2000). Incidentally, the later
paper does indicate that prices of books and CDs, i.e. relatively homogeneous
goods, are generally lower in B2Cs compared with traditional outlets. Brown and
Goolsbee (2000) also show that the Internet price comparison sites appear to have
lowered term life insurance prices. 

15. Rule et al. (2000, 3) point out that buyers will be better able to co-ordinate their
downstream behaviour if a B2B provides them with information about what each
buys and the prices it pays for significant common inputs. 

16. See, for example, Seabright (2000).

17. See Gillespie (1995, 12-13).

18. Kühn and Vives (1995, 86)

19. As cited by Seabright (2000, 14).

20. After considering the exchange of data relating to prices, quantities, costs and
state of demand, Kühn (2001, 14) concluded that: “...information exchange can
have significant collusive potential, but...exchange of prices and quantities is
qualitatively of much greater importance given that these exchanges can reveal
actions directly. Exchange of other information only improves the interpretation of
observed market data.” For more on this topic, see Kühn and Vives (1995, 42-57).

21. European Commission (1992, para. 37).

22. European Court of First Instance (1994, paras. 91 and 92, emphasis added). This
judgment was upheld on appeal to the European Court of Justice – see T-35 (92)
John Deere Ltd. v. Commission [1994] ECR II-957 (a decision rendered in 1998). See
Seabright (2000, 18) for a description of what the European Commission eventually
allowed in the way of information exchange among the tractor manufacturers.

23. The Spring 2001 meeting of the American Bar Association’s Section of Antitrust
Law held a panel discussion about how the Internet and new technologies have
impacted on trade association activities with the possible result of heightened
concern about co-operative interaction. One panellist was reported as outlining
several concerns about virtual trade associations, namely: “information sharing;
the posting of surveys and statistical sharing; non-member access; exclusivity
within the trade association; joint sales and purchasing; and standard setting
activities.” See Antitrust and Trade Regulation Report (2001, 329).
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24. Firms may agree to share information but still have individual incentives,
especially when engaged in anti-competitive co-ordination, to mis-inform each
other. Verification could therefore increase considerably either the pro- or anti-
competitive impact of the information exchange.

25. See, in OECD (2000, 25-26)

26. See Carlton and Perloff (1994, 608) for references to studies showing that
advertising about price lowers the average price consumers pay for drugs and
eyeglasses and also for legal and optometric services. They also note three studies
showing that advertising may cause quality to fall in legal and optometric service
markets. 

27. See Carlton and Perloff (1994, 584-586) for a review of a 1974 experiment by the
Canadian Food Price Review Board and a brief mention of similar US experience.

28. OECD (1999b, 156)

29. Ibid., p. 260

30. See OECD (1999a, 21)

31. For more in-depth discussions of facilitating practices, see Salop (1986) and Hay
(1989). 

32. See Holt and Scheffman (1987, 187-188 and 195)

33. See Crocker and Lyon (1994) who argue that MFN’s can be efficiency enhancing in
certain circumstances. They also provide some supporting empirical work relating
to the US natural gas industry. 

34. For more on this point, see Hviid and Shaffer (1999) and Raye (1994).

35. See Corts (1996) and Hviid and Shaffer (1999) for the view that MCCs are better
viewed as a means of price discrimination than as an anti-competitive facilitating
practice. For a critique of Corts, see Kaplan (2000). 

Jain and Srivastava (2000) considered the view, usually favoured by theorists, that
MCCs tend to raise prices, and the opposing trade press and general consumer
views that MCCs are associated with enhanced competition. They concluded that
the results predicted by either view are not robust to allowing for differentiated
stores and asymmetrically informed consumers.

36. Holt and Scheffman (1987, 188) express this as follows:

...when firms choose prices noncooperatively, but have best-price provisions [i.e.
MCCs and MFNs] in sales contracts, their effective strategies become analogous to
Cournot strategies in which quantities are chosen. The intuition for this result is
that the meet-or-release clause allows a discounter’s rivals to maintain their sales
by matching a discount, thereby making a Cournot assumption with respect to
competitors’ sales rational, and the most-favored-customer clause requires the
discount to be offered to all existing customers.

37. See Carlton (1983).

38. See ibid., p. 65.

39. For more information about invitations to collude, as well as facilitating practices,
See DeSanti and Nagata (1994).
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ANNEX 

Brief analysis of markets,
other than oligopoly, where there is imperfect 

information, firms are not price takers,
and there is an absence

of anti-competitive co-ordination

An extreme possibility is that there will be a monopolist or monopsonist
in a market. In such a situation, the monopolist or monopsonist presumably
already enjoys perfect price transparency in the sense of knowing all
transaction prices in the market. Increased price transparency in those
circumstances must mean better information for the side of the market
exposed to the exercise of market power. Such increased price transparency
would not necessarily alter existing market power. It could, however, make it
more difficult to price discriminate by increasing the abilities of affected
buyers or sellers to engage in offsetting arbitrage. Reduced price
discrimination could certainly help a group of buyers paying higher prices
than other buyers, or a group of sellers receiving lower prices than other
sellers. It may or may not improve overall economic efficiency. Exploring that
further is beyond the scope of this paper.

Another possibility is that there is a dominant firm that, if it had
sufficient information, would set its output and prices taking account of what
fringe firms are doing. If increased price transparency means that the
dominant firms’ clients become better informed, then the conclusions will be
similar to those in the monopoly/monopsony case. If, however, enhanced
price transparency also increases what the dominant firm knows, the extent
of its power and the ability to exercise it (e.g. through price discrimination)
could be affected. It is difficult to predict net effects on various actors without
making further assumptions concerning market conditions and the nature of
the increased price transparency.
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Still another possibility is a market where sellers have some latitude over
pricing because of product differentiation, i.e. monopolistic competition. This
case is closely analogous to what was examined in the main text as regards
pure competition. If increased price transparency is confined to improving
buyers’ abilities to make price comparisons, it should benefit them even more
than in the perfectly competitive, homogeneous products case. This is
because with heterogeneous goods, increased price transparency would
permit buyers to make better product as well as seller choices.
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Summary of the Discussion

The Chairman opened the roundtable by remarking that seventeen
written contributions were received, thus evincing a significant degree of
interest in the topic. The contributions also revealed a considerable amount of
difficulty and confusion both as to analytics and practice. The analytics are
complicated by the fact that on the one hand, price transparency can increase
competition, while on the other hand, it can sometimes limit competition
with or without a redeeming offsetting contribution to economic progress or
some other positive development. Concerning practice, the Chairman noted
that there can be quite large differences among countries and sometimes
within one country from one case to another.

In many countries there are regulations outside the scope of competition
law, usually consumer competition regulations, which try to increase price
transparency. At the same time, however, there may be considerable efforts by
competition authorities to prevent price transparency from reducing
competition. The result is that consumer organisations sometimes get
hopelessly lost trying to understand what the reason and purpose of
competition law is.

The written contributions include elements of a lively debate on price
transparency and public procurement. Some countries advocate publication of
all bids as a way to enhance price transparency and possibly to help monitor
the behaviour of the authority organising the consultation, i.e. to prevent
corruption. Some other contributions say that publishing bids is inherently
anti-competitive because it assists in preserving the stability of a possible
cartel by making it easier to detect and punish cheating.

A third area where the practice of competition authorities is sometimes
hard to follow arises with regard to professional organisations. There are cases
where professional organisations have exerted an anti-competitive impact by
restricting price transparency, but there are also cases where such organisations
have had an anti-competitive effect by increasing price transparency.

Some of the seeming contradictions in the area of price transparency
policy are more apparent than real, but there may indeed be difficulties in
knowing exactly what the appropriate policy vis-à-vis transparency should be.
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The Chairman observed that several contributions contained extensive
comments on the analytical aspects of the issue. The United Kingdom
contribution in particular noted the paradox that measures designed to
increase price transparency can both help consumers and facilitate collusion.
The UK contribution also discussed quite extensively the potential effects of
price transparency on competition and efficiency. The Chairman asked the UK
delegation to present an analytical overview of price transparency and thus
lay the foundation for the subsequent discussion.

A United Kingdom delegate began by noting that price transparency can
exert a positive effect by first of all improving the price discovery role of a
market economy. The resource reallocating power of changes in prices, a
phenomenon emphasised by Hayek and others, would be considerably muted
without a certain degree of price transparency. Secondly, at a more micro level,
transparent prices put consumers in a better position to know exactly what
they are getting when they enter into a deal. If consumers can see clearly the
prices they are paying and particularly if they can compare the prices of
different suppliers, that should tend to intensify price competition. A firm
making a price cut should, other things being equal, gain more business the
more transparent are prices.

The possible bad news from price transparency, already mentioned by the
Chairman, has to do with risks of facilitating collusion. Rather than prices
signalling in a competitive market all sorts of useful information for resource
allocation, prices could instead reflect the results of rigged competition. Even
without collusion, greater price transparency among suppliers may weaken a
supplier’s incentive to cut price, because with more transparency a firm can
expect a faster matching response from its rivals. The ultimate loser would be
the customer.

Related to the previous point about lower incentives to cut price, it is
important to distinguish between transactions prices and list prices. There are
many markets where transactions virtually all take place at posted list prices.
There are many others, particularly in business-to-business dealings, where
transaction prices may well differ from list prices. In such markets, the
analytics of transparency are somewhat subtler, possibly more favourable as
well from a competition point of view.

So there is a dilemma in that more transparency can certainly be good for
competition and indeed integral to the way a competitive market economy
works, but at the same time or under some conditions it can be helpful for
collusion, therefore bad for competition. How does one attack that dilemma?
The delegate believed there are no universal answers, but he supplied four
helpful guiding principles.
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The delegate’s first principle was that activities enhancing transparency
only among businesses provide more cause for concern than transparency
enhancement among businesses and their clients. This is because worries
about facilitating collusion have to do with increased transparency among
businesses, i.e. horizontal transparency among suppliers, rather than vertical
transparency extending to customers. An example of harmful horizontal
transparency improvement is information sharing agreements relating
explicitly or implicitly to pricing terms. Another possible example is price
guidance by trade associations. Still another example, barely qualifying, is
resale price maintenance (RPM). In a sense RPM yields a very transparent
price. Every dealer has to offer the same price to customers so price variation
across dealers is eliminated. An interesting area which does not go as far as
RPM but may have similar effects is the case of recommended retail prices.

The delegate’s second principle focused on measures by firms to restrict
the availability of price information to consumers. Those are clearly a prime
concern of competition policy. Examples include trade or professional
associations restricting price advertising or possibly comparative price
information or indeed restrictions on marketing activities more generally.

The delegate’s third principle focused on measures extending to consumers
the same degree of transparency already existing among businesses. These are
generally to be welcomed because they fall in the good news box without
increasing concerns about collusion enhancement. The UK’s submission
mentioned web sites enabling consumers to make comparisons between the
prices of different utility suppliers, for example, in electricity and gas. That is not
of great concern because the suppliers will presumably already have that
information. The web sites merely extend the same information to consumers.
Another example, is unit pricing requirements, i.e. price per kilo etc., for
supermarket goods. Again, that gives helpful information to consumers without
probably increasing information horizontally among suppliers.

The delegate’s fourth point was that when thinking about enhanced
collusion related to price transparency, one must ask whether other
circumstances exist in a particular situation which either facilitate or inhibit
collusion. If circumstances are very unfavourable to collusion, one can probably
be more relaxed about price transparency than otherwise. One should consider
things like: how concentrated is the market, how homogenous is the product or
service, what are entry conditions and so on. Sometimes, those circumstances
are just given by the economic fundamentals. In other circumstances the
authorities can help design them.

With reference to what the Chairman said about public procurement, the
delegate mentioned the example of the UK’s highly transparent mobile
telephone spectrum auction. Participants could see day by day who had bid
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what. But the other features of the auction design were overwhelmingly pro-
competitive. So one had the benefit of price transparency without the
detriment.

The delegate concluded by noting that transparency enhancing technology
has clearly leapt forward in recent years owing to the development of e-
commerce and the Internet. He was uncertain as to what conclusions one
should draw from that, but expressed a general view that the Internet is vastly
more good news than bad.

The Chairman drew attention to the fact that the Swedish contribution
contained a rather extensive discussion of the literature on price transparency,
plus a discussion of how transparency may facilitate collusion. He then called
on the European Commission noting that the EU has adopted rules affecting
price transparency mostly with the aim of enhancing market integration. The
second part of the European Commission’s submission dealt with private
practices relating to price transparency. It made a distinction among various
practices acting as facilitating mechanisms. The ones forming a part of a
collusive agreement are clearly bad. But in the EU, even when they are not
allegedly part of a collusive arrangement, some exchanges of information can
apparently be prohibited. The Chairman requested more information about
that and asked for comment as well about whether, in the area of promoting
price transparency, there could be a conflict between market integration and
competition promotion aims.

Concerning the Chairman’s first question, a delegate from the European
Commission noted that with governmentally mandated increases in price
transparency it is not always possible to simultaneously advance market
integration and promote competition. The feasibility of doing this would
depend on two elements: the particular market’s structure and competitive
conditions; and the specific modalities of the mandated transparency. This
leads to the obvious conclusion, also noted in the Secretariat’s background
paper and several country contributions, that a case by case analysis is
required.

The delegate stated that market integration is the key objective of EU
competition policy, and price transparency is crucial in achieving that
objective. So EU legislation will in some cases mandate an increase in price
transparency. The intention is to facilitate arbitrage by European consumers.
As an example, the delegate cited the EU’s twice yearly report on car prices
across the EU. This helps consumers find a better deal in another member
state, and may simultaneously increase competition and market integration.
Increased price transparency may also enhance market integration by
encouraging the entry of firms situated in one member state into the market
of another. For example various directives assist new suppliers in gaining
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access to existing infrastructure for the supply of gas and electricity, or
communication services. Transparency obligations in each of these directives
need to be tailored to conditions in specific markets. For example, transparency
is dealt with differently in the electricity market directive and in the one
pertaining to inter-connection in telecommunications. The first mandates
publication of indicative prices for the use of the transmission and distribution
systems. These prices are based on the average price agreed in negotiations
in a previous twelve month period. For inter-connection services in
telecommunications, the transparency requirement is to make available on
request, not to publish, details regarding inter-connection charges and other
relevant terms and conditions (including required contributions to universal
service obligations). In sum, as regards the Chairman’s first question, the choice
of markets and the mandated means of improving price transparency must be
chosen with an eye on both market integration and competition enhancement
purposes. If both objectives cannot be advanced, perhaps the market is not one
in which price transparency should be enhanced.

As to the second question about anti-competitive voluntary information
exchanges, the delegate noted that the EU’s written contribution might be a
bit misleading. Both categories ultimately would lead to some facilitation of
collusion. The essential difference is that the first category comprises
instances where the price or other information exchange can be proved to be
a support for a larger collusive design. The second category addresses cases
where there is no evidence proving an anti-competitive horizontal agreement.
In order to prohibit such a system, one needs a very different type of analysis
than applies to the first category. The UK Tractor case is a good example of the
second category.

Second category exchanges of information are prohibited when their
effect is to replace the normal risks of competition by practical co-operation,
i.e. the exchange permits competitors to observe very closely each other’s
market strategies and react accordingly. Proving such an effect can be very
difficult. The UK Tractor case presents two relevant criteria for such a proof –
it also addresses paragraphs 48 to 52 of the Secretariat’s paper. First, one must
analyse the characteristics of the information exchange. Is the information
exchanged publicly available? Is it price data or sales data and if the latter, is
it transaction, list or recommended price data? The degree of disaggregation
as well as its age and the frequency of exchange can also be critical. Finally,
one must consider the structure of the exchange system itself. It could be
accomplished by one of the firms collecting the data from the others.
Alternatively it could be done by a trade association, as in UK Tractor, or a
completely independent organisation. As to the second criteria, this concerns
the structural characteristics of the market. In UK Tractor there was an
oligopolistic and highly concentrated market (four suppliers had 76 per cent of
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the market), high barriers to entry, brand loyalty, dense distribution systems,
widely dispersed demand, and little product differentiation. Under such
circumstances, the information exchange system foreclosed new entry
regardless of whether the new entrant became part of the exchange or not. If
it participated, then it would be vulnerable to customised retaliation by the
members. If it did not, it could be at an informational, hence competitive
disadvantage. The Commission concluded the case by asking the parties to
aggregate the data before exchanging it, and not to distribute data newer than
twelve months.

The Chairman next turned to Australia which was the only country that
answered a particularly tough question included in the Secretariat’s
questionnaire. The question asked whether in addition to possibly increasing
buyers’ abilities to comparison shop and sellers’ abilities to engage in anti-
competitive co-ordination, were there other pro- or anti-competitive effects
that might flow from enhanced price transparency in a market?

An Australian delegate said he would provide more a series of case
related examples than an analytical answer. The Australian Competition and
Consumer Commission (ACCC) has considered the possibility that price
transparency might enhance new entry. For example, when Australia’s
electricity generation industry was privatised and deregulated a few years ago,
there was a lot of concern that there was no public information available
regarding the prices being paid by particular electricity users. Many of the
potential buyers suggested that price information would probably facilitate
new entry into the deregulating sectors by allowing better investment
decisions. It might also allow new entrants to more effectively compete for
customers by targeting particular customers who appeared to be paying
excessive prices.

A second fairly recent example concerns information asymmetry in a
merger case where the acquirer was a major purchaser of hardwood logs in the
wood chip industry. It purchased logs from a very large number of small farmers
and there was no information available to the sellers as to the prices being paid
by other purchasers in the market. The ACCC gained an undertaking from the
acquiring firm that it would publish on a web-site and in newspapers in remote
regional communities, information about prices it paid for logs.

Another example of possible pro-competitive effects from increased price
transparency has to do with making it easier to detect collusion. In Australia,
some states require petrol stations to display price boards. This has led to
increased consumer allegations of collusion especially when all of the petrol
companies raise their prices around the same time. In Australia it often
happens that petrol prices rise very rapidly, as much as 10 cents a litre, on the
day of a public holiday. When this happens, the ACCC gets hundreds of
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complaints from the public alleging collusion. The ACCC recognises, however,
that simultaneous price increases are not in themselves proof of collusion.

One more way in which increased price transparency may prove
beneficial has to do with its effects on increasing non-price competition. One
often finds that when price comparisons can easily be made, suppliers start to
look for alternative methods to differentiate themselves such as through
improved service.

Turning to possible anti-competitive consequences of enhanced price
transparency, the delegate commented that these may be mirror images of his
previous examples. The ACCC is sometimes concerned that increased price
transparency in one market could possibly reduce price competition in another
market where the same parties participate. For example, parties to tolling
arrangements have a lot of price information about their competitors’ input
costs, and that might inhibit downstream competition. The ACCC found that
the concrete industry has been characterised by substantial price transparency
as to its input costs, because the sellers have tolling arrangements in cement
and aggregate. It is possible this facilitates downstream collusion rather than
increased price competition in the concrete market.

There are also examples where greater price transparency has actually
encouraged misleading practices. With regard to the highly price competitive
mobile telephony and internet service provision markets, the ACCC received a
large number of complaints regarding misleading advertising. This was linked to
the hidden terms and conditions attached to very public and low banner prices.
The ACCC was concerned that a loss of consumer confidence caused by this
misleading price information could actually damage longer term competition in
these industries. Apparently, many consumers have simply drifted back to the
previous incumbent monopoly supplier of telecommunication services on the
assumption that it is less likely to mislead than anybody else. The ACCC has also
investigated complaints from a lot of small businesses about price and other
information displayed in electronic form by, for example, financial services
providers and airline computer reservation systems. Small airlines have
complained that their discount fares have not been displayed on travel agents’
screens in a way that would allow travel agents to effectively compare prices
between large and small airlines. The computerised reservation systems may
have generated greater relative price transparency regarding the tariffs for larger
airlines while simultaneously disadvantaging smaller competitors.

The Chairman noted that although the Australian examples may not
offer firm conclusions, they nevertheless presented some intriguing ideas. He
highlighted the possibility that too much open price competition could lead to
hidden lower quality having the eventual effect of increasing insecurity
among consumers and thereby strengthening dominant firms.
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The next country called upon was the United States. The Chairman noted
that the US contribution examined most favoured nation clauses that in some
cases may increase price transparency while simultaneously decreasing
competition. The contribution discussed the RxCare, Ethyl, and AOL/Time
Warner cases. The Chairman was most intrigued by Ethyl in which there was a
difference of opinion between the Federal Trade Commission administrative
law judge and the Second Circuit Court of Appeals. The latter apparently
repealed the decision on the basis that the FTC had not met the heavy
evidentiary standard for proving its case. This leads to considering what the
appropriate burden of proof ought to be in cases involving exchanges of price
information. Should these be treated as per se illegal, or should the exact
competitive effects have to be demonstrated?

A United States delegate noted that, as the Secretariat’s paper argued and
as the discussion in the roundtable had already demonstrated, price
transparency may have ambiguous effects. This is illustrated in microcosm
when it comes to most favoured nation (MFN) clauses. These sometimes
appear to increase price transparency in a way that is anti-competitive. In
other cases, for example in AOL/ Time Warner, the FTC has insisted on adoption
of MFN clauses in order to increase price transparency to promote a more
competitive solution. The fact that the FTC has challenged some MFN clauses
should not be taken as expressing the view that MFN clauses are somehow
suspicious or sinister. Indeed, they are a very typical feature of contracts in
competitive and oligopolistic markets, as well as in monopolies. MFN clauses
are generally benign. They can be used, however, particularly in concentrated
industries, to promote anti-competitive outcomes.

MFN clauses can protect a party to a contract, often a buyer, from a
competitor getting better terms. They can also increase the efficiency of
contracts, particularly long term contracts, by introducing price flexibility. And
another pro-competitive benefit of an MFN clause is that it can make it more
difficult to punish cheaters. A seller involved in a cartel may be restrained by
MFN clauses from offering low prices to try to combat cheating. Instead of
targeting lower prices in a way designed to punish a cheater, a retaliating seller
could be forced by its MFN clauses to offer discounts to a much larger set of
customers. That could prove too expensive to be worthwhile, hence tend to
make a cartel less stable. Such a benefit could be offset, however, by the effect
of MFN clauses on a potential cheater’s incentives to selectively lower prices.

The delegate stated that the 1979 Ethyl case is a bit complicated, dated
and unusual, and perhaps should not be considered illustrative. It was a case
against four manufacturers of lead based anti-knock compounds. The market
was highly concentrated and characterised by uniform prices, a homogenous
product and high accounting profits. The FTC observed that the four leading
manufacturers all engaged in what was characterised as facilitating practices,
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including advanced notifications of price changes, uniform delivered pricing
and MFN clauses. The FTC claimed that none of these practices had a
legitimate business justification. What the FTC did not find nor allege was an
explicit agreement among the firms to collude on prices. So this case was
essentially an attempt to deal with what was then called the oligopoly pricing
problem. It was conceded that the suspect practices were adopted by the
companies unilaterally, sometimes at the request of the buyers, the ostensible
victims.

One might ask how the FTC could be empowered to bring a case like Ethyl.
After all, the Sherman Act requires an agreement. The answer is that Federal
Trade Commission Act is basically directed against unfair methods of
competition, and its Section 5 is especially targeted on such practices. In the
overwhelming majority of cases, unfair methods of competition would also
violate the Sherman Act, but there is arguably some space beyond the
Sherman Act for unfair methods of competition. The FTC believed the
practices cited in Ethyl fell into that category, and it sought to ban the MFN
clauses.

The theory in Ethyl was that sellers would be more willing to deviate from
cartel prices if they could do so selectively, but they could not because if they
offered a discount to one customer, they would have to offer it to all of them.
So, the MFN clauses operated to reduce incentives to discount. The case was
tried before an administrative law judge who upheld the charges. It was then
appealed to the Federal Trade Commissioners acting in their appellate
capacity. The charges were upheld and the MFN clauses banned. The
companies then appealed to the Federal Court of Appeals. It was a landmark
case in articulating the standards that the FTC would have to meet in proving
liability under Section 5 of the FTC Act when an agreement is not alleged.
Those standards were set very high. To succeed, the FTC would have to
present evidence of anti-competitive intent or purpose and prove the absence
of legitimate businesses reasons for the conduct. The Appeals Court found
that the FTC failed to meet that burden.

In retrospect, it must be noted that the uniform prices seen in Ethyl could
be consistent with a competitive market. The FTC did not advance compelling
evidence showing that the market was operating anti-competitively and
linking that with the impugned facilitating practices. There was no evidence
of anti-competitive intent or effect. The clauses were adopted unilaterally and
one finds the same clauses in competitive markets as well.

Following Ethyl, the FTC has not attempted, in the absence of evidence of
an agreement, to use Section 5 to attack the same kinds of facilitating
practices.
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The Chairman next turned to Mexico which he noted takes a dim view of
information exchanges, treating them as “absolute monopolistic practices”.
Such practices can be prohibited without the need to establish substantial
market power, whenever those practices have the object or effect of fixing,
increasing, or manipulating price. The Chairman commented that in order to
judge whether a price information exchange may have the object or effect of
increasing prices, presumably one has to determine whether the participants
of the price exchange had some market power. Absent such power, the
Chairman did not see how one could presume or establish that the exchange
had any effect on price. He asked for more information concerning the
Mexican standard for judging the legality of price information exchanges.

A Mexican delegate began by stating that in Mexico, price fixing is illegal
per se. Such an approach makes the law both more transparent and easier to
enforce. Mexico is aware, however, that per se illegality means that some
efficient price fixing may be prohibited. For example, in the case of taxis it
might be better to have the same rate for all taxis. In any case, if price fixing is
illegal per se, it makes sense that an exchange of information having price
collusion as its main purpose or effect should also be illegal. The difficulty lies
in determining when an exchange of information has price fixing as its main
purpose. There probably is no general solution to this and the Mexican
delegate espoused a case by case approach.

The delegate mentioned Mexico’s inter-bank rate case where a proposed
information exchange mechanism was believed to be anti-competitive. He
explained that the inter-bank reference rate was calculated by the central
bank. The central bank asks all banks to give a quotation of their inter-bank
rate. Then, the Bank of Mexico computes an average. Significantly, the Bank of
Mexico has the power to borrow money from the bank reporting the lowest
rate or to lend money to the bank posting the highest rate. Therefore, the rate
setting mechanism does not amount to an invitation to engage in “cheap talk”.
Using the mechanism as a signalling devise could be very costly for the banks.

The banks do not like the current procedure and are proposing replacement
mechanisms. The Federal Competition Commission (FCC) has determined that
one such proposal is likely to be anti-competitive. Under that proposal, the banks
would hire Reuters to calculate a daily average of their inter-bank rates. All the
banks would put money into a trust fund, and the fund would be further fed with
money from sanctions imposed on those banks quoting rates diverging by more
than one standard deviation from the average.

The banks claimed their proposal was very similar to the mechanism
used for the determination of the London inter-bank offer rate (LIBOR). That
rate is calculated by an independent agency which averages the quotations of
individual banks. There are two main differences, however, with the proposal
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by the Mexican banks. First, unlike LIBOR, the proposed system generated a
rate that would not necessarily be linked to any banking transactions,
consequently it could be used to facilitate “cheap talk”. Second, the proposal
would continually result in sanctions being paid by roughly half of the banks,
unless they all quote exactly the same rate.

Although the Bank of Mexico had initially supported the banks’ proposal,
it did not argue with the FCC’s conclusion that it would probably be anti-
competitive.

The Chairman commented that, as he understood it, the FCC was using a
rule of reason approach to enforce a per se ban on exchange of information. He
then moved on to the German contribution which he thought illustrated some
possible inconsistencies between competition policy and government
attempts to increase price transparency. In Germany there is a substantial
body of legislation applying to retail trade which is designed to increase price
transparency, or may in any case have that effect. The Chairman mentioned
the Act on Bonuses and Extras of 1932, the Act on Discounts of 1933, and the
Price Transparency Regulation of 1985. He noted that Germany’s contribution
indicated the German competition authority’s displeasure with these laws,
and asked for further information concerning them.

A German delegate confirmed what the Chairman had said. He added that
one might assume that price transparency, at least at the consumer level is
usually beneficial. German experience shows that the validity of that assumption
may depend on the circumstances surrounding price transparency.

In Germany, retail price rebates are legally limited to three percent. In
practice this means there are no rebates and there are no extra bonuses either.
The aim and real effect of these regulations is not to enhance competition, but
to strictly limit and reduce price competition. And that is done with the
intention of benefiting small and medium enterprises in competition with big
retail chains. The result is equal list prices.

For decades the competition authority has fought against the rebate and
bonus restrictions, but the defenders of the status quo have so far prevailed.
Now, the situation has changed, partly because of an important new element,
namely a new directive on e-commerce from the European Union. This
directive could place domestic sellers at a competitive disadvantage with
foreign sellers since the latter, in both their domestic and Internet sales, will
only be governed by rules applying in their domestic market, i.e. they will be
able to offer rebates and bonuses. Faced with this new development, the
German parliament is now going to review and hopefully abolish regulations
on rebates and extra bonuses. The competition authorities hope this will
produce positive price transparency effects for consumers.
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The Chairman commented that the Hungarian contribution also contained
a discussion of government mandated increases in price transparency touching
things like the publishing of retail petrol prices, the listing of school books (with
their prices) that can be ordered by schools, and the regulation affecting tobacco
product price indications. He noted that the Office for Economic Competition
(OEC) was apparently consulted on all three measures and did not raise
objections to the first two. The Chairman requested more information
concerning why the first two were acceptable but the third was not.

An Hungarian delegate explained that the retail petrol price situation is a
price monitoring system which is proactive in nature. The book list system is
a rather reactive approach. As regards retail petrol price transparency, which
is supposed to be effected through an Internet web-site, the key issue was the
possibility of a cartel enhanced by ministerial action. The Ministry requested
the OEC’s opinion. Several factors entered into the OEC’s consideration of this
matter including the characteristics of the market in question, consumer price
sensitivity, and the objectives of the Ministry of the Economy. One of those
objectives was to inform consumers and another was to increase competition
including among distributors. The Ministry also wanted to ensure that its
measures were non-discriminatory. The OEC was aware that publishing
accurate, very detailed price information could be dangerous since it might
enhance co-operation among sellers. But because of the special features of the
market and because of the importance of the information to consumers, the
OEC decided not to object to the Ministry’s plan. It noted, however, that future
conduct might raise competition policy problems and concerns. As an aside,
the delegate pointed out that the Internet home page system had not actually
functioned because of important disagreements among participants. Some
retailers want average prices published. Others want maximum or minimum
prices, and a third group desires a range of prices to be put on the Internet.
Such disagreement perhaps verifies the OEC’s view that the cartel enhancing
risks of the proposal are indeed small.

In the text book case, a proposal was made to deal with the apparently
unfair and anti-competitive way that some text book publishers were
operating. The OEC worked with the Ministry of Education to elaborate a
system according to which none of the competitors would be able to make its
offers before the other publishers, and there would be no possibility to modify
offers once made (typographical errors excepted). The OEC believes this
solution protects consumers’ interests and might in some cases enhance price
competition.

In both the cases so far discussed, the OEC believed the positive and
negative effects were somewhat balanced, and is aware that further review may
be necessary in future. The OEC considered consumer interests and other,
possibly political, objectives. It was principally concerned about how the price
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information system operated rather than about the prices themselves. The
situation was quite different in the tobacco case because it involved quasi-price
fixing.

1. Price Transparency and Public Procurement

To begin this new topic, the Chairman called on Lithuania whose public
procurement law requires that tendered prices be announced publicly to all
contractors at an open meeting of a tender commission. Some other countries
apparently feel such a practice could lead to serious competition problems
because, if there were a cartel, information about all bids would help
participants detect cheating. The Chairman requested further information as
to the objective and operation of Lithuania’s system.

A Lithuanian delegate opened by observing that the Lithuanian situation is
perhaps a bit different from many established Western economies. In Lithuania
there is little awareness of the laws on competition and public procurement.
The requirement to publicly announce all bids in a public procurement is
intended to reduce the possibility of corruption and unfair assessment of bids,
i.e. awarding contracts to friends or acquaintances of public commission
members. Another positive aspect is that public knowledge of the bids gives
bidders the information they may need to make well founded complaints
concerning the fairness of the process including transparent analysis of bids.

The Lithuanian delegate believed that for the time being and for the
foreseeable future, given transitions underway in his country, the current
procurement rules are perhaps more beneficial than harmful. General public
trust in government authorities is quite low and transparent procedures are
intended to make processes fairer.

The Chairman added, on a personal note, that the French construction
industry has been severely hit by a number of anti-trust cases. Current
industry reaction is to lobby the French parliament to mandate publication of
bids in order to increase transparency. Given the different situation in France,
this would not appear to be as good an idea as it may be in Lithuania.
Nevertheless, it is very hard to explain to members of parliament that
something increasing price transparency is unlikely to be beneficial. The
Chairman went on to comment that the Canadian Competition Bureau
generally advises against publishing bids in public procurement. He called on
Canada for further detail.

A Canadian delegate wanted to qualify her country’s written submission.
The Competition Bureau does not universally counsel against revealing bids. One
of the guiding principles for the Competition Bureau is transparency and it
recognises that in most instances the public interest is served through enhanced
transparency just as was described by the Lithuanian delegate. However, the
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public interest benefits of transparency need to be balanced against the
possibility that it can contribute to fostering price fixing or bid rigging. This is
particularly true in circumstances where there are few competitors (as often
happens in a smaller economy) and a relatively homogeneous product. Under
those conditions, it is believed that publishing bids can facilitate collusion since
any deviation from the collusive arrangement would become evident once the
bids are published. The fact that deviations would be revealed would deter
defection from the agreement.

Like Lithuania, Canada does have certain transparency requirements in
its public bidding processes motivated by public interest considerations in,
among other things, a fair process. This is also consistent with transparency
requirements in international procurement agreements. For example, for
public procurement exceeding certain thresholds, NAFTA requires that either
the winning bid or a range of bids from the lowest to the highest must be
published.

When the Competition Bureau is consulted regarding a procurement
process, it highlights the potential dangers of publishing bids particularly
where certain market conditions exist. It may also make recommendations
about how to overcome some of the potential negative effects. Where there is
a requirement to make bids public, as is often the case, the options regarding
publication are obviously limited. However, the Bureau may recommend that
the buyer not necessarily commit itself to taking the lowest bid instead
reserving the right to consider a range of factors besides price. Proceeding in
that way could lessen the prospect of bidders reaching some collusive
arrangement.

The Competition Bureau shares the views of some other delegates that
price transparency in and of itself may not be the sole cause of collusive
behaviour. Other factors, such as those described in a couple of cases in
Canada’s written submission, can play a critical role. Those other factors refer
to facilitating practices such as trade associations, price leadership, published
prices etc.

The Chairman next turned to Japan where it is fairly common that the
organisation conducting a public tender determines a “planned price”, i.e. a
kind of reference price or a normal price. The Japanese contribution says that
the publication of this price either before or after the tenders have been
received may have positive effects. The Chairman requested more
information about that.

A Japanese delegate stated that the planned price usually plays a part in
tenders for public work contracts and other public procurement. If all the bidding
prices exceed the planned price, the bidder offering the lowest bid cannot win the
contract. In recent years, a growing number of local governments have come to
OECD JOURNAL OF COMPETITION LAW AND POLICY – VOL.5, NO. 1 – ISSN 1560-7771 – © OECD 2003 167



PRICE TRANSPARENCY
publicise the planned price in advance of or after the tender. Disclosure of
planned prices might have positive effects such as: increased transparency of the
procurement procedure; prevention of corruption such as leaking a planned price
by a procurement officer; and assisting firms in calculating their own costs.
Nevertheless, it is not necessarily the case that disclosures of planned prices will
have positive effects on price competition. The Japan Fair Trade Commission
(JFTC) believes that, generally speaking, advance publication of planned prices
makes it easier for bidders to collude. With this in mind, the JFTC is paying close
attention to how tenders for public work projects are carried out.

2. General Discussion

A German delegate took the floor to note that on the issue of transparency
and public procurement matters, the German competition authority is very
close to the Canadian position although perhaps a little more cautious. It agrees
that price transparency tends to be a negative factor, especially where
homogeneous products are concerned. But even in cases featuring seemingly
non-homogenous products, price transparency can cause problems when costs
of homogeneous inputs are revealed. For example, competition in tenders for
school construction might be reduced if bidders had, because of public
procurement rules, good information on rivals’ costs of concrete.

A Swedish delegate noted that her country’s submission contained mainly
theoretical remarks, and that the Swedish Competition Authority lacks
extensive experience concerning the tricky practical issues posed by price
transparency. Its contribution refers, however, to some examples from the
Swedish market and one, the SPI case, concerned the petrol market. The
Competition Authority in that case alleged that information sharing on
individual firm sales volumes may be as harmful to competition as information
sharing on prices. This case was lost in court partly because of insufficient
evidence linking the information sharing with effects on prices.

The Swedish Competition Authority agrees that communication among
firms concerning individual sales volumes and prices should be prohibited,
but attention must be paid to the market, product and other circumstances.
And of course, there are difficulties when the information is public and/or
there are some possible welfare gains associated with greater transparency.
The Authority also thinks inter-business exchange of information on
individual demand and cost data should be considered as having a potential
to promote collusive outcomes. As for aggregated data, the Authority believes
exchanges of such data should be allowed. The delegate also believed that the
four principles mentioned at the outset by the United Kingdom delegate will
prove very helpful in handling actual cases.
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An Italian delegate asked about the situation in France as regards public
procurement. Administrative law, at least in Italy, makes it mandatory for
every bidder to know where it stands when the bidding is over. The Chairman
responded that to the best of his knowledge there is no such provision in
French law (nor in German law either) which is the reason for the continued
agitation over several things. One of them concerns a proposed automatic rule
that would eliminate abnormal bids (i.e. more than five or ten per cent above
or below some objective price), and another would increase the transparency
of the bidding process. So far, although this issue has been discussed for many
years, there continues to be fierce resistance by the competition authority.

3. Price Transparency and the Professions

The Chairman next turned to Japan with a question relating to price
transparency and the professions. In its written contribution Japan cites a
number of fair competition codes having clauses affecting price transparency.
It seems that the JFTC is not much concerned about such clauses, nor about
professions publishing price lists. He asked for more information on these
points.

A Japanese delegate stated that in Japan, companies and trade associations
are allowed to establish voluntary rules on labelling and other representations
in order to prevent misleading representations that could obstruct fair
competition. The JFTC approves fair competition codes if they are appropriate in
ensuring fair competition, do not adversely affect consumer welfare and
relevant businesses, and meet other requirements. Some fair competition codes
have clauses on indicating prices. For example, the automobile trade association’s
code stipulates that member companies must indicate the retail prices of their
products. A real estate trade association’s code requires its members to indicate
the cost of maintenance in addition to the price of a particular property. Price
indications are believed to play an important role in maintaining and promoting
fair competition as they allow consumers to save on transactions costs and more
efficiently make choices.

The Chairman noted an important distinction between professional
associations requiring members to advertise their own prices, and associations
taking a hand in setting those prices. He then turned to Korea where apparently
the professions used to be permitted to fix prices. The Korean contribution tells
us that the Omnibus Cartel Repeal Act of 1999 has a provision abolishing fee
fixing by professional associations. The contribution suggests this has had
positive consequences and the Chairman wished to know more about that. He
also wondered whether there had been a negative reaction from consumers. Such
a reaction has been observed in many countries where consumer organisations
lobby for a kind of normal, fixed, indicated or average price to be published.
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A Korean delegate remarked that fee setting by professional associations
has indeed been abolished in Korea. Consumers are now protected from
paying unfair fees by a provision ensuring transparent price information. The
Korean national council of consumer organisations has performed biennial
surveys of fees charged by lawyers, certified public accountants and six other
professional groupings and notified the results to consumers. The survey
shows a general upward trend in fees in the first half of 2000. However, the
overall level of fees dropped in the latter half of 2000 (e.g. compared with the
end of 1999, average lawyer’s earnings fell by 10.6 per cent and average
earnings of certified public accountants dropped by nine percent). It seems
that price competition arising from eliminating standard fee levels has
increased and price differentiation depending on the nature and quality of
work, is in process. The price survey has itself assisted consumers in choosing
among professionals.

The Korean Fair Trade Commission (KFTC) has made a strenuous effort to
publicise through a press release and posting on the KFTC web site (plus
securing the co-operation of the cyber consumer association), the abolition of
standard fees for professional services. Surveys now show that almost all
professionals are aware of the change as well as 66-68 per cent of consumers.

The Chairman commented that Switzerland presents an important
contrast with what is occurring in Korea. Apparently there are numerous
professional associations in Switzerland which publish price lists and the
Competition Commission has many times had to deal with that phenomenon.
The written Swiss contribution deals at length with calculation aids provided
to assist professionals in setting their prices. The Chairman asked for further
comment on this and other matters.

A Swiss delegate began by noting that Swiss professional associations are
indeed very active at both the cantonal and federal levels. These associations
traditionally engage in recommending prices, a role that is rooted in their
formative statutes. In general, such price recommendations are advantageous
not only for professionals, who receive useful price guidance, but also for
consumers to the extent the recommendations furnish information regarding
prices they can expect to pay.

Under Switzerland’s competition statute, price recommendations by
professional associations could amount to illegal cartelisation, but they are
not illegal per se. Instead, a case by case analysis of actual effects is required.
The Commission has acquired considerable experience in this domain. Three
examples were cited.

The first concerned the Canton of Fribourg’s driving school association
which annually publishes recommended prices. Its statutes require association
members to display these tariffs and to distribute them to their pupils. An
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investigation found that the recommended tariffs were largely followed by both
members and non-members alike. The Competition Council has forbidden the
Association members to agree on future tariffs.

The second case concerns three daily newspapers in Tessin, the Italian
speaking canton. On October 12, 1999, the three dailies informed their readers
that subscription prices would go up by exactly the same proportion, hence
would remain identical. For a long time, the market shares of the three papers
had remained almost constant. The Competition Commission believed the
announcement was based on an illegal price raising agreement. The parties
subsequently agreed with the Commission to no longer communicate
regarding prices in advance of publishing new prices, and not to engage in
price fixing or concurrently announcing new prices.

The third case concerned price recommendations by associations of
cafeteria restaurants. Five such associations operating in the French speaking
cantons, met to inform simultaneously their members about increased
recommended prices for commonly served drinks. The Competition Commission
secretariat concluded that such recommendations would tend to raise prices.
Proving such an effect would have proved costly for the five associations which
preferred instead to agree to cease issuing such recommended prices.

These three studies show that professional association price
recommendations generally have negative effects on competition. It is difficult
to change habits and association members commonly follow their associations’
recommendations. Such recommendations affect competition when they allow
firms to predict the pricing practices of their competitors, when they influence
both member and non-member behaviour, or when they lead to a general
increase in prices. In addition, price recommendations are not very useful for
consumers since they do not necessarily increase market transparency. Time
saved in comparing prices is used to compare qualities, a notoriously difficult
activity especially as regards non-homogeneous products.  Price
recommendations are also not very useful for consumers because they do not
necessarily improve predictions of actual costs. For example, it is not much help
to know the price per hour of driving lessons if the instructor largely retains the
power to determine how many hours will be necessary.

The Chairman wound up discussion about price transparency and the
professions by calling on the United States where competition agencies have
sought both to increase and decrease price transparency in the professions.
For example, the FTC brought action against the California Dental Association
because it prohibited certain valuable categories of price advertising. But in
other cases such as Wisconsin Chiropractic Association, the Commission acted to
benefit consumers by decreasing price transparency. The Chairman asked the
US not only to discuss these cases but also to provide methodological
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assistance for distinguishing between good and bad instances of increased
price transparency in the professions.

A United States delegate noted that the bottom line in these cases is to
determine the actual competitive effects of more price transparency. He noted
that paragraph 21 of the Secretariat’s paper identifies some of the factors one
would look at to determine whether price transparency would be less likely to
have an anti-competitive effect. They are things like: a large number of sellers;
low levels of concentration; asymmetry among sellers and product offerings;
and lumpy purchase patterns. Markets in the professions are probably
characterised by all these factors and more, yet one can see in the cases how
the existence of a trade association can use rules affecting price transparency
to help sellers surmount obstacles that might otherwise make it difficult for
them to achieve anti-competitive effects. In the 1993 California Dental
Association case, the association decreased price transparency to consumers
by restricting advertising, while in Wisconsin Chiropractors, the relevant
professional association increased price transparency among sellers.

In California Dental Association, the FTC alleged that the Association,
representing about 75 percent of all dentists in the state, adopted rules to
prohibit dentists from engaging in certain types of truthful, non-deceptive
advertising including with respect to prices. For example, it adopted rules
prohibiting across the board discounts for seniors and others, and prohibited
statements about care and reasonable prices. So consumers were deprived of
the ability to learn of discounts and found it more difficult to compare prices.
The FTC found these actions illegal and prohibited the association from
banning truthful, non-deceptive advertising, including price advertising. The
case wound up having a long history of appeal through the courts, in fact up to
the Supreme Court. Some of the aspects of the case have already been described
on other occasions at the CLP. There were, for example, issues concerning the
proper application of the rule of reason in professions cases. Ultimately the
Commission’s order was reversed on appeal and the Commission decided
earlier this year, for a variety of reasons, not to proceed further. The FTC
remains convinced that serious antitrust concerns are raised when an
association enforces advertising restrictions in a manner systematically
depriving consumers of valuable price information without corresponding
benefits to competition or consumers.

The second case arose when a chiropractic association in Wisconsin
achieved anti-competitive effects by increasing price transparency among
chiropractors. Since this case terminated with a consent agreement, what
follows concerns allegations rather than proven facts.

In January 1997, the Federal government and a number of insurance
companies changed their billing code system for reimbursement of chiropractic
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services making it much more similar to the system used for osteopathic
services. Subsequently, the Wisconsin Chiropractic Association held meetings
in which their executive director urged chiropractors not to decide their fees
under these new codes before attending certain seminars. At the seminars, the
executive director urged chiropractors to adopt reimbursement fees at the same
levels as osteopaths, told them what those were and said this provided a unique
opportunity to raise fees. He noted that third party insurers would be unlikely to
reject or reduce higher charges if they were submitted. In fact, he urged the
members to discuss among themselves their contracts with insurers in order to
improve their bargaining position and encouraged them to boycott managed care
plans that were not amenable to higher reimbursement rates. Furthermore, the
Association surveyed member pricing and reported back that chiropractors had
succeeded in raising reimbursement levels. This information was provided in a
disaggregated way so one could tell what office was involved. The FTC reached a
consent agreement with the Association that prohibited it from, among other
things, conducting certain types of fee surveys for a number of years and from
using the survey information in an anti-competitive manner.

In sum, the US cases do not provide a magic rule regarding the assessment
of price transparency actions by professional associations.

4. Focus on Certain Sectors (Including Retail Petroleum
and Airlines)

At this point the Chairman referred back to one of his introductory
points. From a competition authority’s point of view, case by case analysis
indicates being open to all the subtleties of a real world situation. However, to
people outside the circle, it may appear that competition authorities have
decided they can do whatever they like without justification. Competition
authorities may well have a duty to try to explain at least the methodology
they apply in their case by case analyses. Several contributions tried to
develop such a methodology with regard to price transparency, and focused on
a list of relevant factors. Whether these factors are directly related to the
probability that an exchange of price date may or may not be anti-competitive
could be debated, but at least it seems wise to identify such criteria. The
Norwegian contribution does that and goes on to apply the criteria to two
cases concerning exchanges of information among hotels and meat packers.
He asked Norway to explain and illustrate its criteria.

A Norwegian delegate noted that the two cited cases are still under
consideration by the competition authority. They are nevertheless important
because they are the first cases considered after the 1994 amendments
affecting information exchanges. Prior to 1994, there was an explicit prohibition
against undertakings reporting information to some kind of a common unit or
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an association. This is excluded from the current act, so Norway may now be in
the same position as Mexico in that it has a general prohibition against price
fixing and is considering how to use that to cope with the exchange of
information.

The delegate foresaw three conditions having to be met in order for an
exchange of information to be prohibited. Firstly, there will have to be some
kind of co-operation. That might be easy to establish since the mere exchange
of information could qualify as co-operation. Secondly, the exchange will have
to be liable to affect prices. Thirdly, the competition authority will have to
show that competition is liable to be affected. These conditions were
illustrated with reference to the recent hotel case in which a group of hotels
agreed to exchange average price and occupancy rates. The result is that the
participants have highly disaggregated information about all the other parties’
average prices and occupancy rates on a daily basis with a one day time lag.
This seems to be detrimental to competition, but the Norwegian authority is
still not certain how the amended Act will be interpreted as regards this point.

The Chairman next turned to the Czech Republic. The Czech contribution
starts from a premise that agreements intended to acquire information
needed by various undertakings to determine future independent free market
action mostly do not distort competition. It says, however, that some such
agreements might be anti-competitive. It then provides details about the kind
of analysis and factors it will take into consideration to determine whether a
particular exchange of information is anti-competitive.

A Czech Republic delegate noted that the Czech competition authority
applies the same approach to information exchange as is found in the EU. The
legality of such exchanges depends on three factors: market structure, types
of information exchanged and frequency of exchange. As to market structure,
the delegate noted that the exchange of sensitive data on an atomised market
does not allow undertakings to predict the behaviour of its competitors. The
degree to which the market is concentrated and the per cent of it accounted
for by the entities exchanging information is clearly important. Concerning
the types of information exchanged, an important consideration is the degree
to which data are aggregated. From the competition point of view it is critical
to determine whether participants can discover sensitive data applying to
individual competitors. Czech experience suggests that a skilled person could
extract individual information even from aggregated data applying to five
entities. The delegate also discussed the various different types of information
which could be exchanged, again emphasising that enabling competitors to
obtain sensitive enterprise specific information could facilitate cartelisation.
As for the frequency of exchange of information, the delegate distinguished
among: data older than one year (the exchange of such data is generally
permitted); data not older than one year; and data referring to the future. The
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more recent the data and the more frequently it is exchanged, the greater the
risk to competition.

The delegate referred to two examples. The first was an agreement among
insurance companies to annually exchange information about the number of car
accidents, human injuries etc. All such information exchange will be covered by
a planned block exemption that will apply to the insurance sector. The second
referred to agreements among some travel agencies that established a pool
having the objective of reducing the incidence of bankruptcies. An information
exchange was included in this agreement. In this case the office took a stronger
position and limited the agreement to a two year duration.

The delegate concluded his remarks by distinguishing between public
and private transparency on the market. Public market transparency means
transparency for customers while private market transparency means price
transparency for undertakings. Public transparency is the basis for and
enhances economic competition because it allows consumers to effectively
compare products and services. In contrast, private market transparency only
improves market transparency for undertakings and imports the risk of
facilitating price co-ordination.

The Chairman noted that several submissions dealt with the retail
gasoline sector. Italy was one such country. The Italian contribution also dealt
with an illegal exchange of information in the insurance sector. This is
particularly intriguing because if one looks at the European Commission
contribution, one learns there is a block exemption for the insurance sector
and it is stated that in many cases the nature of the insurance business
requires exchange of information in order to better assess risks.

An Italian delegate began by describing the insurance case noting that
the participating companies had organised something going considerably
further than the exchange of information authorised by the EU directive. First
of all, the EU directive speaks only of exchanging in aggregated form,
commercial or pure premium type of information, i.e. costs relating to
damages paid, not information on insurance prices. In contrast, the Italian
insurance companies organised an exchange of extremely disaggregated price
information. That information was broken down by Italian zip code, and
contained all types of information on pricing and characteristics of insurers,
company by company. The system was organised through a third commercial
company. The information was available on sale to everybody, so it was
certainly not an exchange of information taking place in a small, smoke-filled
room. Instead it was an exchange of information happening in the market
place. In addition the co-ordinating company sponsored frequent discussions
on price developments and future prospects in the market. In sum, this was a
system of full price transparency among producers which operated without
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consumers having effective access to the same information. Although Italian
insurance companies had an obligation to publish their tariffs for consumers,
the means by which this was done (not necessarily involving collusion) meant
it was very difficult for consumers to make price comparisons.

The Italian Competition Authority considered that such a detailed
exchange of information, given the characteristics of the insurance industry
and the fact that consumers did not enjoy the same amount of information,
amounted to a violation of the competition law. It was also a violation arising
because of an anti-competitive objective so there was no need to examine the
effects of the information exchange. That was an important point because
such a wide spread scheme of exchange of information may lead to any
equilibrium of prices. It is not possible to say with certainty what a collusive
equilibrium would be. For example, would all the companies charge the same
price or would there be price differences among them?

The delegate emphasised a special characteristic of the insurance market
which considerably increased the negative consequences of a collusive
arrangement facilitated by an extensive, asymmetric (i.e. not extending to
consumers) exchange of information. There are no capacity constraints in this
business. Any insurance company can easily gain market share based on
comparative price shopping and switching by consumers. This is why the
competition authority considered such a detailed exchange of information a
very severe violation of the competition law and heavily sanctioned the thirty or
more insurance companies involved with a fine exceeding 350.000.000 euros.

The petroleum case was an example of a much more sophisticated
scheme for increasing price transparency. Once again the increased
transparency benefited competitors rather than consumers. The way this was
done was not by an exchange of information but by a very clever system of
inverse quantity related discounts given to retail gasoline distributors, i.e. the
more they sold the lower the discount they received. It should be noted that
Italy has a system whereby producers are required to set recommended prices
for gasoline distributors who are then free to sell below that price. Through
their inverse quantity discounts, the gasoline producers were able to
discourage the distributors from discounting on the recommended price. That
dampened competition among distributors and simultaneously made the
recommended prices more transparent to the “rival” oil producers.

The Italian competition authority sanctioned the inverse discount
scheme with a fine exceeding 300 000 000 Euros. The reason for the severity of
the fine was that, due to various regulations, there were very limited ways in
which competition could be introduced into the Italian gasoline market. One
way was through price competition, but the oil producers had effectively
blocked that.
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The Chairman observed that shortly after the liberalisation of retail fuel
prices in Brazil, a regulation was enacted requiring retailers to post their
prices. There are now apparently some 80 cases alleging price fixing at the
local level. The Chairman wanted to know whether the regulation was a root
cause of some of these allegations, i.e. does the transparency engendered by
the regulation tend to facilitate collusion in many parts of Brazil.

A Brazilian delegate began by noting that Brazilian price transparency
regulations are intended to increase Brazilian consumers’ price information and
have largely been driven by consumer protection laws and agencies. Advocates
of increased transparency claim that consumer interests are advanced by
reducing search costs and information asymmetries. Competition law for its
part, does not specifically deal with private information exchanges enhancing
price transparency. However, in some cases general prohibitions were used to
catch price transparency enhancement that facilitated price co-ordination. The
classical trade-off between the benefits of reduced search costs and a greater
danger of collusion is therefore also present in the enforcement of anti-trust law
in Brazil. Significant cases in this domain are currently being brought and will
have an important precedential value.

The delegate referred to a professional association case in which the
Brazilian antitrust tribunal ruled that professional price lists for physician
services are harmful to competition and illegal even though they are non-
binding for members of the association. Despite that decision, there remains
some ambiguity in the area of professional association fee setting. In
particular, there is a federal law allowing Brazilian bar associations to publish
lists of legal fees.

As for gasoline stations, the Brazilian national petroleum agency requires
retailers to post their prices on signs that are clearly visible to drivers passing
by. There is strong support by consumer advocates for this measure, but its
effects on competition are unclear. On the one hand, consumers benefit from
knowing what retailers are charging without having to stop to check. On the
other hand, there is some evidence that the transparency may be a facilitating
mechanism for the enforcement of cartel agreements. The antitrust authority
learned of some conversations among gasoline retailers revealing a conspiracy
that included establishing a committee to drive around a city looking for
evidence of non-compliance with the illegal agreement. When cheating was
detected, the president of the trade association of gasoline retailers would
contact the relevant outlet to try to obtain compliance with the cartel
measures.

The Brazilian airline case resembles the one that arose in the United
States (the Airline Tariff Publishing Company case). Although prohibited in the
United States, this did not rule out the same mechanism being used in other
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countries. The Brazilian competition authority began an investigation after
finding notes published in a newspaper and after some airlines increased
prices by ten per cent on the same day. It was discovered that the airlines used
the computer reservation system to discover prices three days before they
were to go into effect and subsequently adjusting prices before consumers got
a chance to transact at the pre-announced prices.

The Chairman next called on Sweden to expand on the earlier
mentioned 1995 SPI case where the decision of the competition authority was
overturned by the market court.

A Swedish delegate stated that the competition authority learned a lot
from the SPI case which concerned the exchange of both price and sales
volume data. Sweden’s written contribution contained a check list of relevant
criteria for judging the impact of information exchange in the petroleum
sector. In the case at hand the competition authority found that the numbers
of competitors and new entrants were small, production technology changed
very slowly, costs were symmetric, company structures and interests
coincided as did their time preferences, and there was little demand
uncertainty (hence price cutting was relatively easy to detect). This was and is
an example of a very concentrated market having high entry and exit barriers,
stable market shares, homogeneous products, and little possibility of product
substitution. In such a situation there is a high risk of co-ordinated activity
being facilitated by information exchanges.

5. General Discussion

A delegate from the European Commission opened the general discussion
with a comment that in a number of merger reviews, price transparency played
an important role in deciding whether there was a collective dominant position.
The first such case arose in the magazine paper market. This was an oligopoly
experiencing sluggish demand and displaying all the other elements previously
highlighted in the roundtable discussion, except that market and price
transparency in particular were absent. The producers did not have readily
available information on prices and quantities, and there were some hidden
rebates. The Commission concluded that due to the lack of price transparency,
there was no risk of a collective dominant position being created. By contrast, in
Gencor/Lonhro, Exxon/Mobil, and TimeWarner/EMI, the Commission found that
market and price transparency played a key role in increasing the risk of
collective dominance. Further detail is contained in the European Commission’s
written submission.

A delegate from Spain commented that many countries had talked about
the pros and cons of price transparency in the gasoline distribution market.
Last year, Spain adopted a regulation establishing that all prices for gas or oil
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distribution should be published and this is now done on a very timely basis
on the web site of the Spanish Ministry of Economy. The Chairman enquired
about whether average prices have increased since then, and the delegate
answered that no relation had been established between the publication of
prices and their evolution, adding, however, that there have been many cases
of alleged price fixing by the larger petroleum producers. But as many other
countries have commented, it is very difficult to prove collusion in such cases.
That was one reason Spain decided to increase price transparency, i.e. to make
collusive patterns more readily observable.

6. Chairman’s Concluding Remarks

The Chairman closed the roundtable by noting that the four principles
elucidated at the outset by the United Kingdom delegate are quite useful for
approaching the topic, and a lot of presentations alluded to one or more of
them. He particularly drew attention to the fourth principle, i.e. that in
thinking about enhanced collusion related to price transparency, one must ask
whether other circumstances exist in a particular market which either
facilitate or inhibit collusion. Much was said during the course of the
roundtable about the variables determining that proclivity and the kinds of
information exchange that are most dangerous in terms of facilitating
collusion.

The Chairman believed that competition authorities should be as explicit
as possible concerning the criteria they will apply and factors they will
investigate in deciding cases involving information exchanges. He also
reminded delegates that consumers may have a different appreciation of the
advantages and disadvantages of enhanced price transparency owing to a
different view of the costs of using markets and how increased price
transparency may reduce those. This might explain why consumers and
consumer organisations are usually more receptive to the exchange of prices
among professions.

As regards public procurement, the Chairman noted that competition
authorities may not be paying sufficient attention to broad social/political
benefits that might be associated with a high degree of price transparency.
The benefits of reducing the risks of corruption are very difficult to balance
against the risks of reduced competition. Lithuania apparently considered
that the benefits of enhanced price transparency among bidders outweighed
the costs in lost competition. Competition authorities are not usually
mandated to factor this dimension into their analyses and this contributes to
difficulties in explaining their views to other interested constituencies.
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4. Country Contributions

Further information from the following jurisdictions on the topic of Price
Transparency is available at: http://www.oecd.org/competition under the topic
“Best Practice Roundtables”.

Country contributions

Australia Norway

Canada Sweden

Czech Republic Switzerland

Germany United States

Hungary United Kingdom

Italy European Commission

Japan Brazil

Korea Lithuania

Mexico
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