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EXECUTIVE SUMMARY

Creating a business environment that is conducive to attracting all forms of investment is an important
policy challenge for emerging market economies. The benefits of private investment are widely recognised
and include the expansion of productive capacity, job creation, technology diffusion, enterprise
development and, thereby, improved living standards. Under the current pro-business government, led by
Prime Minister Ahmed Nazif since 2004, Egypt has embarked on a process of thorough economic reform.
The reform programme has a high content of policies particularly focused on improving the country‟s
business climate in order to attract more private investment – both foreign and domestic – and help create
sustainable economic growth and generate new jobs.
To that end, the Ministry of Investment – impelled by the reform programme – has rolled out a wideranging policy framework to promote and support investment. Specific measures to enhance Egypt‟s
business climate, to facilitate inward investment and to streamline bureaucracy have been enacted. This
chapter takes an in-depth look at the progress achieved to date in investment policy and promotion and
identifies areas where improvements can still be made.
Achievements in investment policy and promotion
Investment policy in Egypt increasingly conforms to international standards
Egypt has demonstrated an ability to anchor important policy reforms by acceding to multilateral
organisations and instruments (see below) and agreeing to transpose important investment provisions into
national law. Against this background, Egypt‟s scores on the OECD Regulatory Restrictiveness Index
(RRI) improved from 2000 to 2006, when it was first measured. Moreover, the score has continued to
improve. On a scale where 0 denotes a fully open economy and 1 a totally closed one, the RRI for Egypt
was 0.191 in 2006 and 0.104 in 2010.
Egypt has progressively relaxed restrictions on foreign ownership of land and property, with Prime
Ministerial Decree 548/2005 removing restrictions on foreign ownership in a number of tourist and urban
areas. Investor protection in Egypt is strengthened through the negotiation of 111 bilateral investment
treaties (BITs), including 25 with OECD countries.
Egypt has signed the OECD’s Declaration on Investment
In 2007, Egypt became the first Arab country to sign the OECD Declaration on International
Investment and Multinational Enterprises (followed in late 2009 by Morocco). As signatory, Egypt is
bound to comply with a certain number of measures to facilitate investment in accordance with OECD
good practice. As a result, there is considerable clarity with regard to the country‟s investment policy
framework, which helps enhance the predictability and transparency of its business climate. One of these
positive elements is the fact that – with a few clear and comparatively well defined exceptions – foreign
investors in Egypt are treated in the same way as domestic investors (also known as “national treatment”).

Egypt is a member of the WTO and several regional trade agreements
Egypt has acceded to several other multilateral organisations and instruments in addition to the OECD
Declaration on Investment. They include the World Trade Organisation (WTO) and negotiated regional
trade arrangements such as the Common Market for Eastern and Southern Africa (COMESA), the Agadir
Agreement on Free Trade, and the Greater Arab Free Trade Area (GAFTA), all of which contain important
investment provisions. Egypt has thus demonstrated its ability to anchor important policy reforms.
Approval and screening procedures are generally clear and transparent
Foreign investors are not, in general subject, to discrimination in approval and screening procedures,
and Egypt‟s investment environment is generally transparent for foreigners.
There are no restrictions on capital transfers
Egypt has signed Article VIII of the IMF Articles of Agreement, thereby accepting full conversion of
capital accounts. Foreign investors can freely repatriate profits and dividends and there are no restrictions
on capital transfers in or out of Egypt.
FDI incentive schemes are clear and transparent
A number of incentives exist to attract investors into particular free economic and investment zones.
Outside the economic zones, foreign investors are subject to the same treatment as nationals. The 2005 tax
law caps the income and corporation tax rates at a rate of 20% for both nationals and foreigners. The tax
regime has been considerably simplified and rules are clear for most businesses. A separate chapter of the
BCDS deals with tax policy.
Egypt has a well-functioning investment promotion agency and one-stop shop
The government‟s efforts to promote itself as an investment destination and to co-ordinate its investment
policies benefit from the work of a national investment promotion agency (IPA). The General Authority
for Investment and Free Zones (GAFI) is not only Egypt‟s IPA, it has also implemented a significant
number of policies to facilitate and streamline procedures while acting as a one-stop shop for foreign
investors. GAFI also oversees the free economic zones. It is a well-structured institution, and benefits from
stable funding through the free economic zones. Its guidelines and strategy for investment promotion are
relatively clear and investors generally benefit from a centralised port of call when they approach the
government.
Challenges in investment policy and promotion
Despite these important achievements, Egypt must address a number of challenges if it is to maximise
its potential as an investment destination. Foreign private investment still only accounts for 25% of all
investment. Most importantly, there are still obstacles to making the overall investment policy framework
more transparent for investors, and more work could be done to optimise the investment promotion effort.
Rules for the employment of foreign nationals and for company ownership continue to act as an
impediment to investment in some sectors
Egyptian regulations stipulate a 10% ceiling on quotas of non-national employees. Moreover, foreign
nationals are prohibited from working in professional services. Foreign investors are not allowed to set up
and manage companies under the rules of sole proprietorship and simple partnership, although they may
participate in, but not manage, the latter.

Egypt’s trade regime is not entirely transparent with regard to content requirements
Egypt occasionally imposes temporary trade-related content requirements. For instance, during 2009,
additional tariffs and export and import bans were imposed, albeit temporarily, on goods such as rice,
sugar, cement, and steel. Although most of these measures were not in violation of WTO rules, they
appeared arbitrary to investors and impinged on the overall transparency and predictability of Egypt‟s trade
regime.
Access to land remains a general problem for investors
Access to and ownership of land for business purposes is a general problem facing investors, both
domestic and foreign, in Egypt. Much land is in effect off-limits, while local rules and delimitations are not
always clear. Moreover, registration remains a lengthy, cumbersome process. Finally, the government‟s
current project to create a central electronic property register is taking far longer to roll out than initially
thought, creating overlaps between the new and old systems and adding to confusion for foreign and
domestic investors.
Protection of intellectual property rights remains weak
Egypt remained on the United States Trade Representative‟s (USTR) Intellectual Property Watch List
in 2009 with nearly 60% of PC software being pirated. The USTR identifies serious concerns about weak
copyright enforcement and the US copyright industries describe the illegal copying of books, music, and
films as “virtually unchecked”. In addition, Egypt has failed to ratify a number of important international
agreements on the protection of intellectual property. Intellectual property legislation is poorly enforced
and courts remain inactive in the area. There is a backlog of pending patent applications, a lack of
protection against unfair commercial use of data generated to obtain marketing approval. Nor is there an
effective co-ordination system between Egyptian health and patent authorities to prevent the issuance of
marketing approvals for patent-infringing pharmaceutical products.
Dispute settlements can take several years
Egypt‟s courts remain slow, and dispute settlements can take several years. Moreover, even though
Egypt is a signatory to all major international arbitration treaties, domestic courts do not always enforce
awards granted to foreigners, and the process can be dragged out for years. This is a serious impediment to
the attractiveness of Egypt‟s business climate. However, GAFI has opened a centre for the resolution of
disputes with investors, and this may help speed up proceedings specifically related to investments.
Co-ordination and communication problems still exist with regard to investment promotion
Despite the general excellence of GAFI as an IPA, it is not fully efficient. There is no formal
separation of functions and powers between, on the one hand, its investment promotion and facilitating
efforts and, on the other, its regulatory and overseeing role. For inward and local investors, it remains
difficult to obtain permits at local government level. Policy co-ordination outside GAFI‟s remit is also
problematic at times, and communication between ministries occasionally appears non-existent. The
outreach capacities of GAFI also show there limits, and a general, overarching strategy for targeting key
markets or sectors is not in evidence. In addition to these lacks with regard to its investment promotion
efforts, GAFI and the Ministry of Investment do not always involve all stakeholders in their consultation
processes. Foreign investors in particular seem to be frequently excluded from consultations. The MOI and
GAFI tend to hold consultations in an ad hoc manner and the results of consultations are not routinely
summarised or made publicly available.

Recommendations for investment policy and promotion
In view of this assessment, the MENA-OECD Investment Programme recommends a number of steps
and measures to advance Egypt‟s business climate:
Foreign Direct Investment policy:
Review and lift remaining restrictions to national treatment
As part of its undertakings under the OECD Declaration on International Investment and Multinational
Enterprises, Egypt should review its whole body of investment policies in order to remove the remaining
restrictions to national treatment. Egypt should not wait for free-trade negotiations to be the impetus for
such reviews. Restrictions should be lifted progressively in sectors where Egypt falls significantly behind
OECD averages, such as construction, electricity, and transportation. Lifting the national treatment
restriction in the construction sector is likely to have an immediate, beneficial effect on inward investment
and would also send a generally positive signal to foreign investors. Lifting other restrictions, such as those
for foreigners providing professional services, and those restricting the number of foreign employees to
10% of a company‟s total workforce, would also be beneficial for the country‟s business climate. It would
be useful, in this context, to carry out a cost-and-benefit evaluation of the cost to the economy of leaving
restrictions in place.
Maximise the benefit of Egypt’s free zones
Egypt does not make the most of its free zones. First of all, there is some confusion among investors
regarding the various types of zones that exist, with some zones now directly competing for inward
investment. Incentives offered in Egypt‟s public and private free zones are considered an excessive tax
relief in terms of revenue forgone and windfall gains, and they are detracting away investments from the
newly established Investment Zones which are not based on tax incentives. The BCDS team invites the
Egyptian government to harmonise the incentives it offers in the various types of free zone programmes in
order to prevent zones from competing against each other. The focus should be on optimising the benefit
derived from the new Investment Zones. Egypt's offer to investors should be harmonised, with tax
incentives being gradually phased out and replaced with real services offered to businesses. With regard to
the Investment Zones in particular, a better targeted policy with sector-specific incentives would help
foster the development of clusters and improve the linkages with the local economy, especially the many
small-and-medium sized enterprises (SMEs) that make up the lion‟s share of the domestic economy.
In order to best target the incentives structure and assess the value-added of the various free zones,
Egypt needs to undertake regular cost-benefit assessments of the incentives offered, regardless of their
nature. The performance of companies in the free zones should be assessed against the performance of
enterprises operating outside them in order to assess the real impact of the incentives. This is especially the
case for the zones that offer tax and fiscal incentives. In addition, processes in the Investment Zones need
to be improved in order to increase their effectiveness and attractiveness within the investor community.
These processes include: land designation, establishment approval procedures, one-stop shop services,
utilities provision and industrial licensing.
Speed up property registration
Egypt must accelerate the process of registering property in the new electronic cadastre. At the
moment, there are about 24 steps to register a property. The aim should be, at the very least, to halve these.
Registration can take anything from three to 18 months. The length should be brought down to around one
month. Priority areas for registration should include urban areas and areas where foreign investors have
expressed an interest in establishing operations.

Implement and enforce international arbitration
Egypt must speed up the process of enforcing international arbitration rules and grants through its
domestic courts. Ensuring that awards by international arbitration are properly enforced by domestic courts
should be a priority. In addition, the new economic courts, which started operating during 2009, should be
given priority in the allocation of staff, training, and equipment in order to absorb the backlog of economic
and business-related cases.
Better enforce the protection of intellectual property
Priority areas for action should include removing the backlog of pending patent applications and
increasing customs inspections to prevent the transhipment of counterfeit goods through Egypt. The
government should clamp down hard on the illegal copying of software. Co-operation should be enhanced
between ministries and organisations such as the Egyptian Centre for Intellectual Property and Information
Technology in order to train law enforcement officials and develop information campaigns that raise
awareness of the negative economic effects of piracy.
Ensure that expropriation is adequately recompensed
The Egyptian government should take steps to ensure prompt, adequate, and effective compensation
for expropriation by governorates. The Ministry of Investment in particular could undertake reviews of
cases where governorates have failed to pay compensation.
Investment Promotion and Facilitation:
Enhance the effectiveness of Egypt’s investment promotion strategy
Egypt could still take several steps to significantly enhance its investment promotion strategy. A better
mapping of Egypt‟s internal investment potential would help and a better target potential investors that fit
domestic needs. First, a sector-specific analysis needs to be undertaken to i) determine where Egypt's
competitive advantages are and ii) obtain feed-back from key players in Egypt's economic sectors on where
sector-specific barriers to investment remain. Second, GAFI should then use its key policy advocacy role
to initiate the lifting of these barriers. Following these steps, detailed sector-specific action plans can be put
in motion which will help focus investment promotion campaigns. The results of such campaigns should
be carefully monitored and regular cost-benefits analyses undertaken.
To improve communication, efforts should be made to unify the many disparate elements of Egypt‟s
investment promotion strategy into a single document that can be used both internally and externally, to
communicate with potential investors. This would add a degree of coherence which is currently lacking.
Internal and external policy co-ordination would help Egypt communicate its investment offer more
effectively and, by the same token, improve the investment offer itself. In addition, internal co-ordination
appears to be lacking with regard to Egypt‟s domestic Promotion and Facilitation Framework, with
investment promotion strategies and activities between central government and the governorates not
always fully coherent.
Make GAFI a leading IPA
GAFI‟s role as an investment promoter could be optimised by a internal organisation of the
Investment Promotion function. Following a sector-specific analysis (see above), GAFI could then be
organised into departments by economic sector. This would help the follow-up work after promotion
campaigns and help guide the promotion efforts. Separately, GAFI, as an IPA, would benefit from a more
effective system for tracking foreign investor interest by region and country. Improvements to the system

should involve training staff and providing better resources, such as dedicated software. A client-relationmanagement software is being implemented, but it is unclear how efficient it is at present.
In addition, GAFI should consider customising its presentations and other promotional campaigns to
the needs of investors by country and by sector. This should be helped by carrying out such a sectorspecific analysis as suggested above. Presentations should be tailored to each sector in industry and the
services – e.g. by providing comparative information on sectors‟ market sizes, growth rates, labour costs,
productivity, and any remaining policy constraints. Furthermore, all sector-specific presentations should be
posted on the website. GAFI should adopt an internal policy of following up foreign investor inquiries
within a fixed time frame. Client management could be improved through follow-up visits and
questionnaires, while feedback should be recycled throughout the organisation. Work could also be done to
improve staff motivation and ensure complete buy-in to the process of improving Egypt‟s business climate.
Ensure the genuine separation of powers and functions within GAFI
GAFI is the regulator, the executor, and the main arbiter of Egypt‟s investment policy and promotion.
To maximise Egypt‟s investment promotion efforts and to ensure the total transparency and fairness of all
investment processes, the various functions of GAFI should be allotted to separate bodies or, at the very
least, to separate directorates. A series of “Chinese walls” should be erected inside the organisation to
ensure there is no overlapping and reduce opportunities for improper business conduct. Separate strategies
should be developed for each of these directorates, with clear mandates and strategies mapped out for each
of them.
To optimise Egypt's Investment Promotion efforts, while ensuring that GAFI fulfils its multiple roles,
it may be useful to separate out the Investment Promotion arm of GAFI. This would enable resources to be
channelled specifically to well-targeted promotion campaigns, without drawing on resources needed
elsewhere in the organisation. A unique Investment Promotion Agency would have the added advantage of
serving as a single focal point for investors who can be confused by the plethora of investment promotion
campaigns and offers conducted simultaneously by several ministries.
Figure A.1. Scores by Subdimension: Egypt
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INTRODUCTION

The benefits of private investment are widely recognised. They include the expansion of productive
capacity, job creation, income growth, technology diffusion, and enterprise development. Creating a
business environment that is conducive to all forms of investment is an important policy challenge for
emerging market economies.
The experience of OECD member governments has shown that clear legal and regulatory frameworks,
underpinned by principles of transparency and non-discrimination, are instrumental in attracting foreign
investors and enabling domestic economies to benefit from their presence. Foreign investment is unlikely
unless investors have a reasonable understanding of the environment in which they operate. Over the years,
OECD member governments have sought to develop international “rules of the game” in the treatment of
international investment by agreeing to instruments such as the Declaration and Decisions on International
Investment and Multinational Enterprises.1
The following chapter is inspired by many of the principles and elements contained in the OECD
instruments and policy tools designed to assist governments in developing and promoting stable,
transparent, and predictable business environments for international investment.
The main instruments and tools which this chapter uses to analyse investment policy include:
 the OECD Declaration on International Investment and Multinational Enterprises, the Guidelines
for Multinational Enterprises, and the National Treatment Instrument;
 the Policy Framework for Investment (PFI) and the “Investment Policy” chapter of the associated
PFI User’s Toolkit;
 the OECD Code of Liberalisation of Capital Movements;
 the Investment Reform Index (IRI) developed by the OECD Private Sector Development Division
for the countries of Southeast Europe (SEE);
 the OECD Investment Committee‟s recommendations on transparency and incentives.

INVESTMENT POLICY AND PROMOTION ASSESSMENT FRAMEWORK

This chapter covers three main areas in the field of investment:
1.

foreign direct investment (FDI) policy with a focus on the legal and regulatory framework
designed to secure stability and predictability for foreign investors;

2.

strategies and activities to promote and facilitate inward investors;

3.

the availability of codified laws and regulations and access to senior policymakers through
consultations (broadly defined as “transparency”).
Figure A.2. Assessment framework for investment policy and promotion
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Sub-Dimension 1.1.: Foreign Direct Investment Policy
FDI policy covers three policy areas critical to attracting foreign enterprises: non-discrimination,
property rights and investor protection. Non-discrimination concerns the treatment accorded to foreign
investors compared to domestic investors. The second policy area, property rights, addresses foreign
investors‟ need to be confident that their ownership of, or right to use, property is legally recognised and
protected. The third policy area, investor protection, considers the means available to foreign investors for
resolving disputes and preventing ad hoc and discriminatory actions by the host government.
1.1.1. Restrictions on National Treatment
The rules typically known as “national treatment” stipulate that a government treat investments
controlled by nationals or residents of another country similarly and no less favourably than those held by
domestic investors. One of the benefits of according national treatment is to stimulate competition between
foreign and domestic enterprises with a view to providing better products and services, improved resource
allocation, and a better diffusion of technological innovation.2 Foreign investors look for jurisdictions that
afford national treatment, as such jurisdictions demonstrate a commitment to the principle of nondiscrimination and signal predictability.
In practice, most countries maintain certain restrictions in order to protect national security and
“strategic industries. A key finding of the OECD‟s Freedom of Investment project is that any restrictions
designed to protect national security should be transparent, subject to accountability, and proportional to
the objective pursued.3
Restrictions may be trans-sectoral in nature and apply across all economic sectors, or they may be
sector-specific, applying, for instance, only in the financial services, telecommunications, or transportation
sectors. In Chile, for example, foreign investment capital, regardless of the sector, cannot be re-exported
until one year after its date of entry.4 In Denmark, licenses to operate airlines are granted only to
companies that are majority-owned by Danish nationals, which represents a sector-specific restriction to
national treatment. The OECD encourages countries to be transparent about the way they restrict national
treatment and to ensure that they are codified and clearly defined in laws and regulations relating to private
direct investment. 5
The yardsticks for assessing Egyptian restrictions to national treatment are:


whether restrictions are clearly codified and incorporated into primary and secondary legislation
governing private sector FDI;



whether the government has taken steps on a periodic basis to remove or reduce the number of
restrictions to national treatment;



whether restrictions have been removed either under the terms of bilateral or multilateral
negotiations on specific investment-related treaties or as the result of other instruments;



whether the government undertakes unilateral efforts on a periodic basis to review its national
treatment restrictions.

Egypt has three key laws governing foreign direct investment. They set out the primary legal
framework for private foreign investment (except in hydrocarbon exploration and production) and thus
codify Egypt‟s national treatment restrictions. They are: the Companies Law (159/1981); the Investment

Guarantees and Incentives Law (8/1997); and the Law on Economic Zones of a Special Nature (83/2002).
The last-mentioned law created a Special Economic Zone in the north-west of the Gulf of Suez, while
Law 8/1997 specifically identifies (through a positive-list approach) those sectors which are subject to its
provisions. Egypt is also in the process of deploying a new set of investment zones under the most recent
legal framework, Law 19/2007. In addition to these specific investment laws, foreign investment may be
subject to laws and regulations governing areas like customs, export and imports, export promotion, and
competition and fair trade.
At the time of its accession to the OECD Declaration on International Investment and Multinational
Enterprises in 2007, Egypt underwent the OECD‟s Investment Policy Review of key restrictions to
national treatment. In Egypt existing restrictions take the form of a well-defined and publicly available
negative list. They are typically either equity restrictions or operational restrictions that limit certain forms
of business activity, or place certain relatively limited restrictions on market access. In the construction
sector, foreign equity is limited to a 49% ceiling and joint ventures with a domestic partner are mandatory.
Similar equity restrictions exist in maritime transport and in the international and domestic airline sectors.6
Foreign private investment in upstream oil and gas exploration and development remains under the
authority of the Ministry of Oil and is subject to joint-venture arrangements.
The restrictions Egypt places on national treatment are generally transparent. By acceding to
multilateral organisations and instruments such as the World Trade Organisation (WTO) and the OECD
Declaration on International Investment and by negotiating regional trade arrangements like COMESA,
AGADIR, and GAFTA, which contain important investment provisions, Egypt has demonstrated an ability
to anchor important policy reforms.
However, despite these very positive results with regard to FDI policy, there is room for improvement
in easing the restrictions placed on national treatment in particular sectors. For example, Egypt‟s score in
the OECD Regulatory Restrictiveness Index (RRI) 7 is higher than the OECD average in seven out of nine
sectors: tourism, construction, distribution, business services, telecommunications, transport, and
electricity. More importantly, perhaps, its RRI is higher than the emerging market economy average in all
seven sectors except distribution, albeit to a much lesser extent. Egypt‟s average RRI for each sector is
94% higher than the OECD average and 37% higher than in other emerging market economies. Egypt‟s
average sectoral restrictiveness scores are largely explained by the high RRI score in the construction
sector. Egypt‟s overall RRI score of 0.21 is 40% higher than the OECD average, but is much better than
the average for the BRIC countries (Brazil, Russia, India, China) and South Africa.

Figure A.3. Egypt’s regulatory restrictiveness score in nine sectors of the economy

BCDS Score for Restrictions to National Treatment: 4
As part of its undertakings under the OECD Declaration on International Investment and
Multinational Enterprises, Egypt should begin a process of unilateral policy reviews to remove remaining
restrictions to national treatment. There are some expectations that this might be done as part of further
free-trade agreements (FTAs), for instance with the US. However, Egypt should not wait for FTAs to
undertake this review. It should remove restrictions unilaterally, especially in sectors where the country
falls significantly behind OECD averages, such as construction, electricity, and transport.
An internal investment policy review could begin by focusing on the construction sector, which is a
key driver of growth in Egypt and continues to remain high on the wish list of foreign investors. Lifting the
restriction on national treatment in the construction sector is likely to have an immediately beneficial effect
on inward investment and would also send a positive signal to foreign investors, especially against the
backdrop of the global economic recession which has led to tighter lending conditions and a reduction in
construction projects in many countries across the MENA region since late 2008.
1.1.2. Approval Procedures
Governments have the sovereign right to regulate the entry of foreign investors and their investments
into their jurisdictions. Entry regulation can include procedures for screening and approving all
investments or in specific sector. Indeed the OECD‟s Freedom of Investment (FOI) project recognises the
right of governments to undertake screening procedures to protect national security. The transparency (e.g.
publishing criteria for approval) and predictability of such procedures sends an important message to
potential investors about the overall attractiveness of the investment environment.
Approval procedures may involve case-by-case reviews of potential foreign investment projects by a
specialised public authority in the host country, typically the national IPA, a special investment committee,
the ministry responsible for investment, or a special ad hoc committee. In Mexico, for example, foreign
acquisitions exceeding 49% of the equity of the Mexican enterprise being acquired are subject to review if
the total value of the enterprise‟s assets exceeds USD 150 million.8
This Approval Procedures Indicator primarily tests the transparency of specific approval procedures
for foreign investors. It assesses:



whether the process and criteria for a given approval procedure are codified in laws, regulations,
or administrative procedures;



whether the process and criteria are published using the right platforms (Internet) and language
(English);



the extent to which the government takes steps to reduce discriminatory procedures over time;



and whether appeals against rejections are permitted.

Egypt screens foreign investments only in specific sectors. For instance, foreign investors entering the
upstream oil and gas sector must enter through a joint venture approved by the Ministry of Petroleum in
the form of a production-sharing agreement between the foreign investor and the ministry.9 Foreign
investors must also apply for licenses to operate in particular sectors. These include tourism and energyintensive sectors (e.g. fertiliser production, aluminium, iron, and steel).
With regard to general screening and approval procedures – outside the areas mentioned –there do not
seem to be any restrictions specific to foreign investors. Egypt‟s investment agency, the General Authority
for Investment and Free Zones (GAFI), publishes an investor‟s guide in English which contains
information on the approval of licenses and permits, while most information regarding restrictions to
national treatment is available on GAFI‟s website. However, the precise codification of the criteria for
obtaining licenses and permits is not clear on the GAFI website. Even so, private sector participants
contacted for this study appeared satisfied with the degree of transparency of approval procedures in Egypt.
As for the procedures for establishing a company,10 there is no difference between domestic and
foreign investors. The World Bank‟s Ease of Doing Business Index 2010 for Egypt also reveals that the
authorities have made progress in reducing the number of procedures required to start a business in Egypt
to six and the number of days to seven.
BCDS Score for Approval Procedures: 4
Egypt performs well with regard to the transparency of its approval procedures. However, in order to
increase the predictability and, thus, the overall attractiveness of the business climate, the relevant
authorities should be cautious about suspending, even temporarily, the issuance of licenses without prior
notice and adequate public information. In the case of tour operator licenses, the reviewers had to rely on
press reports as no information was available from the Ministry of Tourism or the Ministry of Investment.
A separate recommendation concerns the rejection of applications. Any rejections should be made
public and in writing to the investors concerned. The reasons should be set out clearly. In addition, there
should be provision for effective judiciary review and for investors to lodge appeals.
1.1.3. Admittance of Foreign Business Personnel in Support of FDI
Restricting the rights of foreign nationals to manage or work in affiliates of foreign enterprises may
discourage potential inward investors. Stipulations that nationals or residents must form a majority of
boards of directors may undermine foreign owners‟ control over their holdings and hence make them more
hesitant about investing. Similarly, if regulations restrict the employment of foreign nationals, investors
may judge that they cannot make use of the necessary expertise to make their investment worthwhile.

The Admittance of Foreign Business Personnel Indicator assesses the number of foreign nationals
who may sit on boards of directors and whether temporary entry is granted to people with special skills
(e.g. engineers, architects, accountants, etc.) in support of foreign enterprises‟ operations.
According to Egypt‟s Companies Law (159/1981) and the Investment Guarantees and Incentives Law
(8/1997), boards of directors may comprise only foreign nationals. Egypt‟s Labour Law (12/2003) permits
the entry of foreign natural persons provided they obtain a work permit. The number of foreign natural
persons employed in any enterprise, regardless of how many branches it may have, may not exceed 10% of
the total workforce. Non-Egyptian national employees may account for up to 25% of companies operating
in free zones. These ceilings may be exceeded only if an explicit exemption is received from the
government. Employment restrictions on foreign nationals do not apply to the oil and gas industry, but
most individual concession arrangements have some sort of requirement for a minimum percentage of
local employees. Some services – like insurance mediation services (e.g. brokers and agents) and
professional services (e.g. lawyers, accountants, architects, and engineers) – are reserved exclusively for
Egyptian nationals.
BCDS Score on Admittance of Foreign Business Personnel in Support of FDI: 3.5
Egyptian regulations allow foreign enterprises to select their boards of directors. In addition, with the
exception of sole proprietorship and simple partnership companies, there are no rules prohibiting full
foreign ownership of an Egyptian company. Furthermore, foreign workers may work full-time, albeit on a
temporary basis, to perform specialised tasks in most fields.
For Egypt to improve its score, however, the government should consider opening professional
services to foreign nationals. Egypt should also consider broadening the 25% maximum quota for the
employment of foreign nationals currently applied in the free economic zones to sectors and enterprises
outside the free zones (up from 10% currently). Equally, it would be useful if foreign investors were
allowed to set up and manage companies under the rules of sole proprietorship and simple partnership.
(They may be parties to, but not manage, the latter).
1.1.4. Transfer of FDI-Related Capital
The ability to transfer investment-related capital, including repatriated earnings and liquidated capital,
is important for any business if it is to make, operate, and maintain investments in another country. OECD
member countries have a long history of maintaining open, non-discriminatory, transparent regulations
toward transfers of capital. The OECD Code of Liberalisation of Capital Movements and the Code of
Liberalisation of Current Invisible Operations constitute legally binding rules that require the progressive,
non-discriminatory liberalisation of capital movements, current invisible transactions (mostly services),
and the right of establishment. Public authorities may need to limit capital transfers, but should do so only
in specific circumstances, such as balance of payments crises, tax evasion, or money laundering.
This indicator – Transfer of FDI-Related Capital Indicator – is designed to assess the implementation
of laws, regulations, and international commitments (e.g. Article VIII of the IMF Articles of Agreement) in
order to ensure the free transfer of:


FDI-related capital, such as profits, dividends, interests, or other amounts derived from foreign
investment;



proceeds from the sale of an investment;



payments resulting from expropriation;



payments resulting from international arbitration.

The indicator also reviews under what circumstances transfers may be restricted and whether such
restrictions are codified in laws and regulations and are publicly available.
Egypt‟s Investment Guarantees and Incentives Law (8/1997) guarantees the right to remit income
earned in Egypt and to repatriate capital. Furthermore, Egyptian law allows individuals and businesses to
conduct all normal foreign exchange transactions, including opening foreign exchange accounts and
transferring foreign exchange in and out of Egypt. Authorised banks may provide the full range of foreign
exchange transactions, such as accepting deposits, transferring money, and opening letters of credit. The
conversion and transfer of royalty payments are permitted when a patent, trademark, or other licensing
agreement has been approved under the Investment Incentives Law.
Egypt has a very large network of bilateral relations, having signed a total of 110 bilateral investment
treaties (BITs). These treaties allows all free transfers of all capital, including, but not limited to, free
transfers of dividends, royalties, compensation for expropriation, contract payments and proceeds from
sales. Egypt‟s Banking Law (88/2003) regulates the repatriation of profits and capital. The government has
repeatedly emphasised its commitment to maintaining its profit repatriation system in order to encourage
foreign investment in Egypt. In 2005, when Egypt agreed to Article VIII of the IMF Articles of
Agreement, the Egyptian pound became a freely convertible currency under sections 2, 3 and 4.
Private sector participants in this study did not note any difficulties in transferring capital in and out of
Egypt.
BCDS Score for Transfer of FDI-Related Capital: 5
This indicator fulfils the criteria for best practice. It is recommended that the continued good practice is
monitored regularly, for example through regular surveys of foreign investors and local banks to ensure
that capital transfers remain free of any impediments.
1.1.5. FDI Incentives
In the competition for mobile international investment, countries frequently offer various forms of
incentives to lure prospective investors. The OECD Checklist for Foreign Direct Investment Incentive
Policies defines FDI incentives in these terms:
“Measures designed to influence the size, location or industry of an FDI investment project by
affecting its relative cost, or by altering the risks attached to it through inducements that are not
available to comparable domestic investors.”
FDI incentives can take the form of fiscal incentives (e.g. reduced direct corporate tax), financial
incentives (e.g. infrastructure or job training subsidies) and regulatory incentives (e.g. relaxation of
environmental, social, or labour standards).
FDI incentives are assessed against the following yardsticks: (1) codification and disclosure of criteria
and procedures to obtain incentives; (2) whether the incentives are supported by a cost-benefit analysis; (3)
the predictability of the duration of incentives and the existence of sunset or grandfather clauses.
One of Egypt‟s strategies to attract international investment is to offer incentives for firms operating
in certain sectors11 or in designated free zones. The Investment Guarantees and Incentives Law (8/1997) is
the primary legislative act which authorises such incentives. Typical incentives for firms in free zones
include: tax breaks; exemption from customs duties on capital inputs; more relaxed labour laws; and
subsidised energy, land, and water. The special economic zone created 2002 in the north-west of the Gulf
of Suez offers a flat tax rate (income and corporation) of 10% on all activities.

Egypt is also in the process of implementing a new set of investment zones (Law 19/2007). These
zones do not provide the typical tax and duty exemptions found in the free zones and special economic
zones. What they do provide, however, is a bureaucracy-free environment that offers a one-stop shop
affiliated to GAFI and support services for licensing and incorporating companies. Investment zones may
be established across all sectors from tourism to finance and from agriculture and industry to service
projects. The Investment Zones Law introduced a special tax regime and incentive for investors in Upper
Egypt in the south of the country, one of its poorest regions. Industrial investment projects which set up
shop in Upper Egypt enjoy such additional incentives as free industrial land, employment grants and cash
credits, and an additional export development rebate.
Egypt‟s tax reform, implemented since 2005 under the Income Tax Law (Law 91/2005), eliminated
some of the tax incentives offered to businesses by the Investment Law (8/97). They are, specifically, all
corporate tax exemptions and tax holidays granted to newly established companies. The 2005 Tax Law
also repealed earlier tax deductions extended to companies listed on the stock exchange. The tax incentives
were not eliminated retroactively, however. Companies currently benefitting, therefore, will continue to do
so until the end of the period stipulated when they were established.
The types of incentives and criteria for receiving them are published in English and are readily
available on GAFI‟s website. Entry into the various zones is open to domestic and foreign enterprises and
the associated incentives are therefore offered on a non-discriminatory basis. However, Egypt‟s FDI
incentives are generally not limited by “sunset clauses” and there is little evidence to suggest periodic costbenefit analyses are performed.
BCDS Score on FDI Incentives: 3.5
To increase its BCDS ranking in this area, Egypt should undertake regular cost-benefit assessments of
its incentives, regardless of their nature. It would be useful if the performance of companies benefiting
from incentives offered in the free zones were assessed against the performance of enterprises operating
outside the zones. Such an analysis would provide Egyptian policymakers with useful insight into
measures applied to firms operating inside and outside the zones.
For example, if analysis shows that incentives offered to firms inside the zones lead to those firms
becoming more productive than their local Egyptian counterparts, then a case could be made for changing
the broader policy regime to support the latter group. In contrast, if firms operating outside the zones are
shown to be more productive than firms inside them (despite incentives), then a case can be made for
gradually eliminating the use of incentives inside the zones.
It should be noted that the Egyptian government is completing a project with the OECD to assess its
free zones and increase their effectiveness. As a result of this exercise, the OECD has suggested to the
Egyptian government that it should harmonise the incentives it offers in its various types of economic zone
programmes in order to prevent zones from competing against each other. This is especially the case for
the zones that offer tax or fiscal incentives.
1.1.6. Performance Requirements
Performance requirements are stipulations that host countries impose on foreign enterprises. In some
instances a foreign enterprise may be required to meet a performance requirement in order to benefit from
an advantage such as a subsidy or tax incentive. Typical performance requirements, which are inconsistent
with many international investment instruments, include:



those stipulating certain levels of local procurement by an enterprise – local content
requirements;



those that restrict the volume or value of imports that an enterprise can purchase or use to an
amount related to the level of products it exports, – trade balancing requirements.

In many cases performance requirements can discourage inward FDI flows.12 The primary multilateral
instrument which prohibits the imposition of certain performance requirements is the WTO Agreement on
Trade-Related Investment Measures (or TRIMs Agreement). All OECD members have eliminated their
performance requirements where they were inconsistent with the TRIMs Agreement.
The BCDS Performance Requirements Indicator examines whether performance requirements exist
and whether they are applied transparently. It also takes into account efforts to review performance
requirements through cost-benefit analysis; whether the government has sought to eliminate any
performance requirements inconsistent with multilateral and bilateral commitments; and whether the
government has taken unilateral steps to eliminate performance requirements after periodic internal policy
reviews.
Egypt‟s Investment Guarantees and Incentives Law (8/97) does not impose performance requirements
of any sort. Egypt is a member of the WTO and thus a party to its TRIMs Agreement. In 2001 Egypt
requested an extension of its transition period to 31 December 2004 in order to phase out performance
requirements inconsistent with its WTO obligations. The performance requirements in question were
incentive measures in the form of customs duty reductions to promote the establishment and development
of certain industries (Article 6 of Decree 420/2000). The reductions in customs duty, which are offered to
assembly industries, depend upon the proportion of local content and can be as high as 75% of the full
tariff rate.13
Private sector representatives interviewed for this study have indicated that Egypt does not, in general,
maintain any performance requirements inconsistent with its international obligations. However, over the
past year, Egypt has imposed several “temporary” import or export restrictions on a variety of products and
sectors, including cement, steel, rice, and sugar. In July 2009, the government removed a temporary duty
of EGP 500 per tonne imposed in January 2009 on white and refined sugar imports. The duty had been
added to an existing 10% duty on white sugar and was to last for a year. It was introduced to stabilise the
price of sugar on the local market. The import duty exemption was set to last till the end of December 2009
but has been extended to June 2010.
On 12 February 2009, the Ministry for Trade and Industry announced the imposition of an additional
10% import tariff on cold-rolled flat tin sheets. Depending on the coating, a minimum charge ranging from
USD 150 to USD 250 per tonne would be demanded. According to the ministry, this measure was imposed
to fend off imports priced below production cost. The tariff increase lay within the Egyptian bound rate for
the affected products. The measure was originally intended to remain in place until early 2010, but was
abolished in April 2009 to be replaced by a 15% subsidy of the total value added of local products.
Finally, it is worth highlighting the trade agreement Israel and Egypt signed in 2004 to benefit from
the US-sponsored Qualifying Industrial Zone (QIZ) programme. Under the programme, goods produced in
QIZs in Egypt using a specified percentage of Israeli input (around 11%) are granted duty-free access to
the US. Although, once again, this arrangement does not actually breach WTO rules, it is nonetheless a
specific content requirement and does provide a competitive advantage to companies that enter into the
QIZ programme.

BCDS Score on Performance Requirements: 4
Egypt‟s WTO obligations and responses from the private sector suggest that performance requirements
are not generally a barrier to investment in Egypt. To increase its score, however, Egypt should be more
careful about imposing temporary import or export bans. Even when they do not directly breach existing
TRIMs, they do affect the predictability of the conditions for doing business in Egypt. In addition, the
authorities should conduct a detailed review of the effectiveness of the policy of offering customs duty
reductions proportional to the use of local content.
1.1.7. Land Ownership
Secure and transferrable rights to rural, urban, and other types of land and forms of property are a
prerequisite for a healthy investment environment.14 Clearly defined ownership rights provide investors
with an incentive to undertake new investments and maintain and preserve existing ones. Circumstances
may arise where foreign investors are barred from owning certain types of land. However, such restrictions
to ownership rights should be clearly defined and codified in law. Some restrictions still exist in OECD
countries. For example, Mexico does not allow foreign-controlled enterprises to own agricultural land.15
The BCDS Land Ownership Indicator assesses whether land ownership rights are clearly defined in
law and if there is discrimination between domestic and foreign investors. The key criteria include:
whether foreign investors can own industrial real estate, residential properties, and rural land; the
complexity of procedures and the time required to register land; and the extent to which there is
preferential treatment for nationals in these procedures.
There are several restrictions on foreigners owing land in Egypt. The Land and Real Estate Law
(15/1963) prohibits foreign natural or legal persons from owning agricultural land (defined as traditional
agricultural land in the Nile Valley, Delta and oases). Law 143/1981 requires that Egyptians have a
majority share in any desert land, defined as land over two kilometres from the border of a city. This law
overrides the Investment Guarantees and Incentives Law (8/1997), which means that a joint-venture
company, formed under Law 8/1997 and wishing to engage in an activity that entails the ownership of
desert land, would require majority Egyptian ownership.
More recently, Prime Ministerial Decree No. 548/2005 lifted restrictions on foreign property
ownership in a number of tourist and new urban areas.16 As a rule, however, the ban on foreign ownership
of rural land remains in place. There are some specific exemptions for foreign ownership of land in the
Sinai, border-land zones, and along the Red Sea coast. Foreigners may acquire land there, but prior
approval is required (Law 94/2005). Foreigners may use pieces of land for real estate purposes in Sinai, but
only as concessions. They may not permanently own land there. In addition, archaeological areas and
natural reserves are also excluded from foreign ownership under the terms of Prime Ministerial
Decree 350/2007. Outside these clearly defined areas, there appear to be no restrictions on foreigners
acquiring and owning land for business and real estate.
According to the World Bank report, Doing Business 2010, Egypt‟s rank in property registration has
slipped from 84 to 87. To register a property in Egypt, an investor now has to contend with seven
procedures that take 72 days at a cost of 0.9% of the value of the property. Egypt lags behind MENA and
OECD averages with respect to the number of procedures required and the estimated number of days it
takes to register a property.

Table A.1. Egypt’s lengthy property registration procedures
Indicator
Procedures (number)
Duration (days)
Cost (% of
property value)

Egypt
7
72

MENA Region
6.1
36.1

OECD
4.7
25

0.9

5.7

4.6

Source: World Bank Doing Business, 2010

While property registration procedures do not appear to discriminate between foreign and domestic
investors, they are still inferior to the MENA regional and OECD averages.
BCDS Score on Land Ownership: 3
Access to and ownership of land for business purposes is a problem facing all investors, both domestic
and foreign, in Egypt. Much land is in effect off limits, and local rules and delimitations are not always
clear. Moreover, registration remains a lengthy, cumbersome process.
For Egypt to improve its BCDS score the government should work to clarify land ownership rules and
regulations and consider lifting some of the restrictions presently in place. In addition, Egypt‟s business
climate would benefit significantly if property registration procedures were speeded up. Although other
OECD countries also restrict the ownership of farm land, Egypt may wish to review its policy on
agricultural land ownership in the future.
In addition, and although this does not specifically relate to land ownership as such, there is another
major obstacle to international investors owning businesses in Egypt. It concerns companies that wish to
import products for sale in the domestic market. Egyptian law requires that these companies must be
exclusively (100%) Egyptian owned. Many foreign companies wishing to sell imported goods in the
domestic market must therefore use an Egyptian agent. International investors note that much uncertainty
surrounds this arrangement, especially if the foreign investor claims compensation, which requires going
through the complex Egyptian court system. The MENA-OECD Investment Programme finds that most
foreign investors must rely on personal contacts and networks, rather than rules and regulations, in order to
pursue business opportunities efficiently. Company laws should be revisited with regard to this situation to
ensure that foreign investors enjoy equal treatment.
1.1.8. Land Titling and Cadastre
A land title contains crucial legal information about a piece of land, such as the name(s) of the
registered owner(s), historical title details, and registration number. Having land titling legislation in place,
combined with a system of documented information, provides investors with added security that land
purchased is not subject to claims for restitution.
A cadastre is a comprehensive register of a country‟s real estate. It commonly includes details of
ownership, tenure, precise location, dimensions, and the value of individual parcels of land. World Bank
studies have shown that the value of rural land in Brazil, Indonesia, and Thailand increased from 43% to
81% after being properly titled.17
The Land Titling and Cadastre Indicator assesses the extent to which a system of land titling and real
estate cadastres is in place. The greater the percentage of land and property that is properly titled and
registered, the higher the ranking. Additional points are awarded if restitution processes have been
completed and information on any restitutions liens is readily available.
The Egyptian government has begun implementing a national cadastre scheme to register real estate in
Egypt electronically. The system is considered one of the most ambitious cadastre projects in the MENA

region and aims to build a national web-based system that automates the different procedures for rural and
urban property registration through a simple, user-friendly interface. However, the process has taken longer
than the government initially estimated, and registering real estate in the system is now expected to last for
several more years, especially outside Cairo and Alexandria.
The previous registration system was divided between the Egyptian Survey Authority and the Ministry
of Justice‟s Real Estate Publicity Department. The old system was paper-based and involved cumbersome
registration procedures. Foreign investors have raised concerns that tourism-related projects have not been
adequately categorised in the cadastre. There have also been reports that it still takes a long time to register
property, as the new system is not yet fully implemented and the old paper-based one still applies in many
areas.
BCDS Score on Land Titling and Cadastre: 2
Details regarding the implementation of the new property register project are unclear, although
officials in the Ministry of Local Development and the Ministry of Justice estimate that the project is 50%
complete. That progress, though, refers mainly to putting the electronic register and hardware in place, not
to actual registering. Some observers doubt that the scheme really is advancing at such a rate given the
sheer amount of work it requires.18
Egypt appears to have the necessary legislative elements in place to safeguard land and property rights.
But slow progress in implementing the national cadastre system results in a low BCDS ranking. To
improve its BCDS ranking, Egypt must accelerate the pace of registering property in the electronic
cadastre. Priority for registration should go to urban areas and to those where foreign investors have
expressed an interest in establishing operations.
1.1.9. Intellectual Property Rights
Intellectual property (IP) rights give businesses an incentive to invest in the development of new
products and services. They also give their holders the confidence to share new technologies through such
commercial arrangements as joint ventures and licensing agreements. In this way successful innovations
may be deployed within and across economies, bringing higher productivity and growth.19 There are many
legal instruments which safeguard IP rights. They include patents, trademarks, copyright, and industrial
designs. Membership of international bodies such as the World Trade Organisation (WTO) and World
Intellectual Property Organisation (WIPO) requires abiding by binding commitments to protect IP rights.
Although the OECD does not have binding requirements, it has developed guidelines on particular aspects
of IP rights, such as access to research data from public sources and the licensing of genetic inventions.20
The Intellectual Property Right Indicator assesses the existing IP protection framework within a
country. A baseline score is given where domestic IP legislation exists, covering fundamental forms of IP
rights such as protection of patents, trademarks, industrial designs, geographic indicators, and copyrights.
A mid-level score is assigned if the country complies with international rules, such as those required by the
WTO and WIPO. A high-level assessment may be obtained if there is a demonstrable commitment to the
enforcement of laws and regulations though the prosecution of IP violations, establishment of IP offices,
removal from international watch lists, enforcement of court awards, and use of information campaigns to
raise public awareness of IP protection.
Egypt‟s central piece of IP legislation is Law 82/2002 with attached Executive Regulation 1366/2003.
To clarify and improve its application Egypt has adopted several decrees since ratifying it. Law 82/2002
seeks to bring Egypt into compliance with its obligations under different international agreements. It
covers patents, integrated circuit designs, undisclosed information, trademarks, geographical indications,
trade statements, industrial designs, copyright and related rights, and protection of plant varieties. For the
most part, the law resembles the provisions of the WTO TRIPs Agreement (to which Egypt has adhered).

An Intellectual Property Rights (IPR) group, established within the Ministry of Trade and Industry
(MTI), has the following responsibilities:


Follow up and participate in negotiations held under the auspices of the WTO TRIPS Council.



Present developments in negotiations to the Subsidiary Committee of IPR. In this case, the IPR
group acts as the technical body of the committee, reporting its recommendations to the Minister
of Foreign Trade and Industry for approval.



Co-ordinate policy positions with Egypt‟s WTO negotiators.



Carry out public awareness campaigns directed at relevant stakeholders from governmental
authorities, the business community, and NGOs.

Law 82/2002 allows IPR holders whose rights have been infringed to file a complaint with the public
authorities. If the authorities find evidence of infringement, the matter is transferred to the public
prosecutor who presses charges. Unlike other legal systems, all incidents of IP infringement are deemed to
be criminal offences that may be prosecuted following a complaint by the IP holder. If convicted, the
accused may face:


a monetary fine;



imprisonment;



confiscation of goods;



closure of business for up to six months;



publication of the decision in the press;



increased fees and mandatory imprisonment sentences if a repeat offender.

With respect to trademark infringements, owners may join the criminal proceedings as civil claimants
and may present evidence of damage. Criminal actions are preferable to civil actions as they are notionally
quicker, lasting anywhere between six and 12 months.21
While there is elaborate institutional and legislative support for the protection of IPR, parties seeking
civil damages arising from IP infringement are likely to face several problems. For example, Egyptian
courts often refer IP matters to government experts, who then write their own analysis and make the
appropriate recommendations to the court. This procedure delays the judicial process and is highly prone to
influence. In addition, courts simply affirm recommendations in many cases. Courts also have a record of
awarding damages that are very low compared to the sums claimed. Furthermore, it may take up to four
years for a decision to be rendered. Executing civil judgments relating to the confiscation or destruction of
infringing goods is also problematic, as court bailiffs are often unable to implement such decisions due to a
lack of resources.
One of the priorities for the Ministry of Communication and Information Technology (MCIT) is to
support the development of the software industry, while increasing social awareness of intellectual
property issues. That involves reforming copyright law. A new intellectual property law came into effect in
June 2002, while the Intellectual Property Rights Office was established to drive the changes through and
to administer a national copyright system. Since the inception of the IPR Office there has been an increase

in the number of seminars, workshops, and training sessions carried out to stress the importance of
enforcing IP laws.
The Information Technology Industry Development Agency (ITIDA) has conducted advanced
training courses with 463 judges from various courts around the country as well as 618 general
prosecutors.22 The training is designed to familiarise judges and prosecutors with sound procedures that
support full law enforcement. ITIDA offered additional courses to over 150 law enforcement officers from
around Egypt to give them fuller understanding of the technical aspects of enforcing the law.
ITIDA works closely with the Ministry of Culture to promote copyright law and has carried out
campaigns to raise awareness of IPR and its role in sustaining economic growth and attracting direct
foreign investment. The campaigns were designed and conducted in co-operation with various government
entities, NGOs such as the Egyptian Centre of Information Technology and Intellectual Property Rights
(ECIPT), and multinational corporations working in related fields (e.g. Microsoft and Auto Desk).
As a result of its efforts, Egypt‟s record on enforcement has slowly improved. In its sixth annual
BSA23 and IDC24 Global Software Piracy Study, Egypt was found to have cut its piracy rate from 65% in
200525 to 59% in 2008. Egypt‟s piracy rate is comparable to the average for the Middle East and Africa,
but is higher than the EU‟s.
In 2009, Egypt was still on the Intellectual Property Watch List of the United States Trade
Representative (USTR). The USTR reported some improvements in IPR protection and enforcement over
the previous year, singling out ITIDA26 in the areas of entertainment and business software piracy.
Specifically, ITIDA reported on an increased number of raids, improved co-operation in enforcement
between ITIDA and US industries, and several IPR court cases that resulted in criminal convictions with
sentences of imprisonment for IPR offenders – a new trend in Egypt for IPR cases. The USTR report,
however, identifies serious concerns about weak copyright enforcement by the Ministry of Culture against
piracy of books, music, and films, which the US copyright industries describe as virtually unchecked.
In the 2009 edition of its annual progress report on the implementation of its European
Neighbourhood Policy, the European Commission noted that Egypt has ratified neither the protocol of the
Madrid Agreement Concerning the International Registration of Marks nor the Treaty on the International
Registration of Audiovisual Works, and that it should make greater efforts to ensure full implementation of
both these WIPO treaties. The report also noted weak implementation of IP legislation, while the courts‟
failure to enforce deterrent measures remained an area of concern.
Other inadequacies that should be addressed as a matter of priority were: the backlog of pending
patent applications; the lack of protection against generating data to obtain marketing approvals unfairly;
and the lack of an effective co-ordination system between Egyptian health and patent authorities to prevent
the issuance of marketing approvals for patent-infringing pharmaceutical products. The European
Commission‟s report judged that the circulation of counterfeit and pirated goods through Egypt to other
markets in the region appeared to be widespread.
BCDS Score on Intellectual Property Rights: 3
Egypt has the legislative framework in place to support IP rights and is a party to several international
agreements which protect IP. However, to increase its score, Egypt must focus on improving its record of
enforcement. Priority areas for action should include easing the backlog of pending patent applications and
increased customs inspections to prevent the transhipment of counterfeit goods through Egypt.
Although Egypt has made progress in reducing software piracy, it should focus its efforts on curbing
the piracy of cultural goods such as books, music and films. A requirement in this regard is closer

co-operation between the Ministry of Culture and organisations such as the Egyptian Centre for Intellectual
Property and Information Technology in training law enforcement officials and in running campaigns to
raise awareness of the negative economic effects of the piracy of cultural goods and of the penalties for
pirates. In the medium term Egypt should consider ratifying the Madrid Protocol and the Treaty on the
International Registration of Audiovisual Works.
1.1.10. Guarantees against Expropriation
In certain circumstances, governments may legitimately take possession of private property for public
purposes. To locate develop infrastructure like roads or power stations, for example, they may need to
acquire land. However, when a government expropriates property, it follows that there should be timely,
adequate, and effective compensation. Provisions for compensation in the event of expropriation are a
common feature both of domestic legislation in OECD countries and of investment treaties between them.
The Guarantees against Expropriation Indicator assesses whether domestic law provides
compensation for expropriation and whether it is prompt, adequate, and effective. Higher scores can be
obtained if expropriation orders are reviewed by independent authorities, international arbitration is
available, and a record of enforcing international awards exists.
The Egyptian Constitution – Article 34 of Chapter II, “Economic Constituents” – states:
“Private ownership shall be safeguarded and may not be put under sequestration except in the
cases specified in the law and with a judicial decision. It may not be expropriated except for the
general good and against a fair compensation in accordance with the law. The right of inheritance
is guaranteed in it.”
Furthermore, Article 8 of the Investment Incentives Law (8/1997) provides guarantees against
nationalisation or confiscation of investment projects. The law also provides guarantees against the seizure,
requisitioning, and freezing of assets, and against placing them under custody or sequestration. It also
offers guarantees against full or partial expropriation of real estate and investment project property.
Expropriation provisions can also be found in the Law of Economic Zones of a Special Nature
(83/2002). It stipulates that companies working in such zones “shall not be nationalised” (Article 43), nor
shall their funds be seized “without a court ruling” (Article 44). The latter provision emphasises the role of
the judiciary in limiting the powers of the government to expropriate. The more general Companies Law
(159/1981), which is applicable to all investments not covered by Law 8/1997, was silent on this issue until
its amendment by Law 95 in 2005. Since then all investments under Law 159/1981 have been explicitly
covered by the same protective provisions.
In general, the Egyptian government appears to refrain from expropriating property. Nevertheless,
there are reports of local authorities in one governorate expropriating land from a private firm. While the
governorate offered compensation, it was below the land‟s market value and has yet to be paid – more than
seven years after the expropriation.27 Private firms are able to take cases of expropriation to court, but the
judicial system is very slow and it can take several years to resolve a case. Moreover, there are no
provisions in Egyptian law against indirect expropriation – when, for instance, a change in legislation
forces a company into de facto closure or a private individual out of their property.
BCDS Score on Guarantees against Expropriation: 3
Egypt has clear domestic laws on expropriation which provide compensation and judicial reviews. In
addition, the country‟s bilateral investment treaties contain provisions on compensation for expropriation.
Interviews with private sector participants did not reveal problematic cases of expropriation by the national

government. That said, court cases take a long time to resolve and there are some indications that domestic
courts do not always enforce treaty provisions. Finally, although legislation appears to cover the case of
direct expropriation adequately, there are no provisions for indirect expropriation.
To raise its BCDS score, Egypt should take steps to ensure prompt, adequate and effective
compensation in cases where governorates have undertaken expropriations. The Ministry of Investment in
particular could undertake reviews of cases where compensation has not been paid by governorates. The
issue of compensation in cases of indirect expropriation should also be addressed. The next generation of
investment laws should address this issue specifically.
1.1.11. International Investment Agreements
International investment agreements promote cross-border investment by reducing restrictions on
sectors closed to FDI, by offering foreign investors minimum levels of protection in accordance with
international legal standards, and by making the rights and obligations of the parties more stable and
predictable.28 Although the government loses some policy flexibility, investors face reduced risks and
uncertainties, which helps mobilise additional investment. The OECD, through its Investment Committee,
is especially active in taking stock of emerging patterns in investment agreements entered into by OECD
countries and developing countries. In recent years it has explored various topics such as indirect
expropriation, transparency in investor-state dispute settlement, and definitions of investors and
investments.29
The International Investment Agreements Indicator assesses:


the number of investment agreements signed;



whether signed international investment treaties have been ratified in parliament;



the scope of signed, ratified treaties – e.g. whether a broad definition of investment is used,
whether national treatment is guaranteed at the pre- and post-establishment phases, and whether
there are provisions for investor-state dispute settlement;



whether the government reviews the operation of treaties with its treaty partners.

In July 2007, Egypt became the 40th country – and the first Arab and African nation – to sign up to
the OECD‟s Declaration on International Investment and Multinational Enterprises. It has since been
followed by Morocco which signed the agreement in November 2009.
Egypt has signed 110 investment agreements with countries in various stages of development,
including 24 OECD countries. It has ratified 69 agreements, while another 41 are still awaiting its
ratification. In addition, it is also a signatory to several agreements covering trade and investment-related
issues. Egypt joined the Common Market for Eastern and Southern Africa (COMESA) in June 1998.
In July 1999, Egypt and the United States signed a Trade and Investment Framework Agreement
(TIFA), a step toward freeing trade and increasing investment flows between the US and Egypt. In June
2001, Egypt signed an Association Agreement with the European Union (EU). Egypt‟s parliament ratified
the agreement in March 2003, and it entered into force on June 1 2004. Moreover, Egypt‟s General
Authority for Investment (GAFI) updated and reviewed the model it uses for BITs in 2008-09. The
upgraded BIT model was used to negotiate the recent bilateral agreement with Switzerland.
Egypt has worked on reaching agreements with 11 Arab League members within the framework of
the Arab Common Market Treaty. In February 2004, Egypt signed a free trade agreement with Jordan,

Morocco, and Tunisia, known as the “Agadir Agreement”. Ratification was completed and the agreement
entered into force in 2006.
Egypt‟s BITs typically:
•

Define investment broadly to accommodate new forms of foreign investment. Definitions include
tangible and intangible assets and generally apply to existing as well as new investments.

•

Encourage the entry and establishment of investors, although investment is generally subject to
national laws and regulations.

•

Provide for “fair and equitable” treatment, often qualified by more specific standards, such as those
prohibiting arbitrary or discriminatory measures or requiring the duty to observe investmentrelated commitments.

•

Grant national treatment from the post-establishment stage.

•

Allow expropriation, provided it is for a public purpose, non-discriminatory, in accordance with
due process, and accompanied by compensation.

•

Guarantee free transfers of payments related to an investment.

•

Provide dispute settlement arrangement between states.

•

Provide dispute settlement arrangements between investors and the state.

BCDS Score on International Investment Agreements: 3.5
Egypt has taken an ambitious approach to signing BITs and other regional trade and investment
arrangements. However, nearly 40% of Egypt‟s treaties have yet to be ratified at this stage. It is thought
that Egypt is considering renegotiating several treaties that have yet to be ratified, so causing significant
delays in eventual ratification.
To increase its BCDS score Egypt should speed up ratification processes and prioritise treaties with
MENA to improve regional trade flows. Renegotiating treaties can also lead to confusion in the investor
community, which should be avoided as it reduces predictability.
1.1.12. International Arbitration
Investor-state dispute settlement mechanisms embodied in most investment treaties entitle foreign
investors to seek redress for damages arising out of host governments‟ alleged breaches of investmentrelated obligations.30 One of the primary benefits of investor-state arbitration is that it seeks to de-politicise
disputes between investors and host governments by holding the dispute settlement process in a neutral
forum.
The International Arbitration Indicator examines whether a government is party to the New York
Convention on Recognition and Enforcement of Arbitral Awards (1958) and the 1965 Washington
Convention on the Settlement of Investment Disputes between States and Nationals of Other States
(ICSID). Key assessment criteria are ratification of the New York and ICSID conventions and domestic
courts‟ recognition and consistent enforcement of foreign arbitral awards.
Egypt acceded to the ICSID in 1971. The Investment Incentives Law (8/1997) recognises the right of
investors to settle disputes within the framework of bilateral agreements, ICSID, or through arbitration
before the Regional Centre for International Commercial Arbitration in Cairo, which applies the rules of
the United Nations Commissions on International Trade Law. Egyptian courts generally endorse
international arbitration awards, although there have been recent examples, quoted by private investors,
where this has not happened.

Egypt is also party to the New York Convention and the 1974 Convention on the Settlement of
Investment Disputes between the Arab States and Nationals of Other States. An award issued pursuant to
arbitration conducted outside Egypt may be enforced in Egypt if it is covered by one of the international
conventions to which Egypt is party or satisfies the conditions set out in Egypt‟s Arbitration Law
(27/1994).
Egypt‟s Dispute Settlement Law (27/1994) provides for the arbitration of trade-related domestic and
international investment disputes in the Egyptian judicial system. The law was amended in 1997 to include
disputes between public enterprises and the private sector. Reports indicate that the Egyptian judicial
system functions slowly and cases can often remain in the pipeline for years due to backlogs. The case of
two Belgian companies, Jan de Nul NV and Dredginig International which sought redress in the Egyptian
court system against the Suez Canal Authority, reportedly took 10 years.31
Arbitral awards are made in the original currency of the transaction by the competent court in Egypt –
usually the Cairo Court of Appeal – in addition to a local arbitration body, i.e. the Cairo Regional Centre
for International Commercial Arbitration (which abides by UNCITRAL rules). According to the ICSID
database, there are currently three cases pending against Egypt, while six have been settled.
It appears that arbitral awards are, in general, enforced by Egyptian courts. However, the recent case
of the Egyptian Market Authority blocking an arbitral award made by the Court of Arbitration of the
International Chamber of Commerce in favour of France Telecom is a cause for concern.
BCDS Score on International Arbitration: 3.5
Egypt needs to review the backlog of cases in its court system to ensure fresh disputes are processed
more efficiently. The country is, however, working hard to improve its facilities for dispute settlement. In
2009, GAFI established a unit, the Alternative Dispute Resolution Centre, to facilitate international
arbitration and dispute prevention and to build Egypt‟s capacity for arbitration. However, it will take some
time until the effect of the centre is widely felt and GAFI should make sure it communicates the existence
of the centre widely.

Sub-Dimension 1.2.: Investment Promotion and Facilitation (IPF)
The term “investment promotion and facilitation” (IPF) covers: investment promotion strategy, the
institution implementing the strategy (e.g. investment promotion agency), and the monitoring and
evaluation mechanisms in place to gauge progress. IPF also includes specific investment promotion
services and activities to attract and retain foreign investment. Examples of such activities may be the
forging of ties between foreign investors and local enterprises, the implementation of customer-relations
management processes, and the fine-tuning of one-stop shop assistance for foreign investors in their preestablishment phases.
1.2.1. Investment Promotion Strategy
A successful investment promotion strategy can help attract new investors and retain existing ones,
especially in smaller, more remote markets, and in those countries with a recent history of macroeconomic
and political instability.32 At its most basic level, an investment promotion strategy should identify specific
objectives (type of investment targeted; specific sectors; magnitude of FDI, among other possibilities) and
spell out the steps that should be taken to reach those objectives.
One example of such a strategy is the Czech Republic‟s six-year Enterprise and Innovation Operational
Programme (OPEI), launched in 2007 by the Ministry of Industry and Trade. The objective of OPEI is, by
end-2013, to increase the competitiveness of the Czech economy and bring the innovation performance of
its industrial and services sectors closer to performance levels leading European countries.33 Consistent
with good practice, OPEI has a time frame, sets out specific measures that CzechInvest (the Czech
Republic‟s investment promotion agency) must undertake to meet the strategy‟s objectives, and contains
indicators to measure progress.
Criteria for assessing an IPF strategy consider whether it:


has been ratified by the government;



contains key elements such as i) a clear vision for the country and its economic objectives; ii) a
clearly defined idea of where to compete; iii) a roadmap of how to compete and meet the stated
objectives;



provides for an IPA with an organisational structure (setting out the responsibilities of senior
management and implementing units), has well-defined human and financial resource needs
(budget estimates), and a review timetable to take stock of results and identify areas of
improvement;



is consistent with investment policy strategies developed at the ministry level.

In 2004 the Ministry of Investment (MOI) was created by the Egyptian government to oversee the
development of investment policy in co-ordination with other government ministries and agencies. At the
time of its creation, the MOI supervised the Capital Market Authority, the Egyptian Insurance Supervisory
Authority, the Mortgage Finance Authority (these have now been integrated into the Egyptian Financial
Supervisory Authority, EFSA, still under the MOI), the privatisation programme, and GAFI, which is also
the Special Economic Zone Authority. Since its inception in 2004 a key objective of the MOI has been to
generate new jobs through stimulating private investment, both foreign and domestic, in the economy. 34
Egypt has identified several sectors where it is seeking to promote inward FDI. These sectors include
agribusiness, ICT, education, finance, healthcare, logistics and transport, petrochemicals, renewable
energy, retail, textiles and ready-made garments, and tourism.35 Although GAFI undertakes actions to
attract inward FDI from many regions, in recent years it has focused its investment promotion activities on

attracting investments from sovereign funds (especially Gulf funds), as well as from investors from Asia,
especially China.36
As part of its policy to attract FDI to Egypt, the government offers a number of incentives through its
free zones, special economic zones, and the newly created investment zones. Broadly speaking the
incentives offered consist of less burdensome bureaucratic requirements in obtaining licenses and permits,
and the elimination of various taxes and tariffs, according to the type of zone.
BCDS Score on Investment Promotion Strategy: 4
The Ministry of Investment has identified clear policy objectives and priority sectors for its investment
promotion efforts, while focusing on specific sources of FDI. GAFI‟s internal organisation is also broad in
scope, covering several areas of activities.
However, to improve its performance and raise its BCDS score, both the MOI and GAFI should
consider the following actions:


enhance sector-specific investment promotion efforts by going into deeper levels of detail of the
individual sectors; including undertaking in-depth and sector-specific studies, for instance of
supply-chain dynamics or linkages to the local economy;



help remove policy barriers with detailed action plans, including cost-benefit analyses of leaving
the barriers in place versus removing them;



monitor results with the use of clear and transparent indicators;



follow-up with action plans for areas where indicators show no progress over time.

Additionally, although the MOI and GAFI do have considerable amounts of information available on
their public websites, efforts should be made to unify many of the elements in Egypt‟s investment
promotion strategy into one document. This would add a degree of coherency which is otherwise lacking.
1.2.2. Implementing Agency
An implementing agency, typically an investment promotion agency (IPA), is responsible for
executing the government‟s investment promotion strategy. It can have many functions, such as generating
demand (through image building, marketing, promotion, etc.) and facilitating investment (e.g. by helping
foreign investors navigate regulatory procedures). Denmark‟s IPA – Invest in Denmark – has, for example,
units dedicated to services like one-stop shops and business development and others which focus on
specific sectors of the economy that form part of the government‟s targeted sectors – such as ICT, life
sciences, renewable energies, maritime services, marketing and communications; and quality assurance. By
focusing its efforts on specific sectors and hiring staff with specialist knowledge to help foreign investors
to establish themselves in those sectors, Invest in Denmark, optimises the result of its investment
promotion efforts.
The effectiveness of an IPA can be determined by the following factors:


the IPA enjoys the formal approval and backing of the government;



its internal organisation reflects market demand;



staff are drawn from both the public and private sectors and speak multiple languages;



the annual budget is determined by a carefully defined programme of work and covers all
overheads and human resource costs;



it has an internal planning mechanism which comprises a calendar of events, statistical tracking
mechanisms, and internal rules of procedure;



a system for monitoring and evaluating results of activities, such as an established set of
indicators or a benchmark.

Egypt‟s IPA is the General Authority for Investment and Free Zones, better known as GAFI. Its
mandate was broadened to include investment promotion and facilitation (IPF) with the establishment of
the Ministry of Investment in 2004. GAFI‟s primary functions include acting as a proactive investment
promotion agency that facilitates operations for investors and operates Egypt‟s public and private free and
special zones. It has the power to grant private free zone status to individual firms which, though not
physically located in free zones, may enjoy the same benefits. In addition it acts as Egypt‟s investment
regulator, a one-stop shop and, since 2009, also provides dispute settlement services for investors.
Its operation of a number of one-stop shops throughout Egypt (the number of which is gradually being
increased) aims to offer a single window through which investors may form companies and obtain permits,
licences, and regulatory approvals.
GAFI has a chairman and three deputies, with each deputy enjoying the support of a number of
assistants and advisors. It is organised into 12 functional units.37
GAFI‟s budget comes from service fees collected from investors in the free zones, in addition to
contributions in kind from other government bodies. Enterprises in the free zones are charged 1% of their
value added, value stored, or annual revenue. Land is rented at USD 3.5 per square meter for industrial
projects and USD 7 per square meter for all other projects. In addition, an annual charge of 1% is payable
to GAFI on the CIF value of commodities entering a free zone for storage, and on manufactured and
assembled items exiting a free zone. Goods that transit a free zone are exempt from this charge, whereas
the charge for service activities is 1% of total revenues. There is also a service fee of 0.05% of the capital
cost of projects, payable annually to GAFI.
GAFI‟s board of directors regularly reviews and evaluates its performance. GAFI also conducts regular
surveys and has established a complaints department for investors. However, as not all of this information
is made public, it is difficult to know to what extent the performance review actually results in further
improvements to the GAFI‟s performance.38
BCDS Score for Implementing Agency: 4
GAFI appears to be a well structured organisation with an adequate number of representatives from the
private sector on its board of directors. GAFI‟s budget appears stable as it receives its funding from fees
charged on services in the free zones, and from fees levied on companies in the free zones.
However, GAFI‟s internal organisation could be improved. At the moment, GAFI is both the regulator,
the promoter and the main driver of the government‟s investment policies. The functions of GAFI need to
be clearly differentiated between promotion, regulation, and dispute settlement to avoid too much
overlapping of responsibilities and a true separation of powers of the internal organisation.
In addition and for greater clarity, GAFI should consider summarising the results of its investor
surveys in English and publishing its annual economic evaluation performance report in English. This
would enhance the transparency of its otherwise excellent performance.

1.2.3. Monitoring and Evaluation
Monitoring and evaluation mechanisms track an IPA‟s performance and assess whether its objectives
are being met and at what cost. Monitoring and evaluation mechanisms have several benefits: they inform
IPAs of better ways to allocate resources, to reconsider activities and services deemed ineffectual, and to
demonstrate their accountability to oversight bodies. The results of monitoring and evaluation exercises
should be made publicly available in the form of an annual report and, where possible, benchmarked
against the performance of other IPAs.
The key criteria used to assess the Monitoring and Evaluation Indicator are:


whether annual reports are publicly available;



whether annual reports and assessments of activities are based on specific factors, such as
increased inward FDI flows, job creation, and investor satisfaction; and,



whether results are benchmarked against the performance of other IPAs.

GAFI‟s performance is regularly monitored and evaluated by its board of directors using such
indicators as the number of new projects registered, volumes of inward FDI flows, and the number of jobs
created.39 GAFI‟s board meets on a bi-monthly basis to review the agency‟s performance and strategy.
GAFI has released an annual report on its website which is, however, only available in Arabic. GAFI
does however participate regularly in various international benchmarking studies of IPA performance. In
2009 Egypt participated in the World Bank‟s Global Investment Promotion Benchmarking Survey where
its performance was rated as “weak” for its poor responsiveness to investors‟ inquiries and website design.
BCDS Score on Monitoring and Evaluation: 3.5
Although GAFI does have an internal mechanism to monitor its performance, it could be more
transparent in releasing the results of its evaluation exercise. An important step which would raise its
BCDS score would be to publicly release or at least summarise its annual report in English. Furthermore,
monitoring and evaluation tools should provide more in-depth analysis and evaluation of actual linkages
between GAFI‟s promotional activities and the inflows of FDI in particular sectors to track the results of
GAFI‟s investment promotion efforts.
Such analysis, which should be carried out annually, should help identify possible policy barriers that
impede FDI and highlight the benefits of lifting such barriers in order to better target policies and measures
that enhance the business climate. This would also be helped by the acquisition of more sophisticated
analytical tools, and the training of staff, especially in the field of statistical analysis, specifically tasked
with monitoring the performance of GAFI‟s policies.
1.2.4. National and Sub-National Co-operation
In addition to a national investment promotion agency, countries may have bodies that undertake
investment promotion activities at sub-national or regional levels. Close and well-directed co-operation
between national and regional IPAs can result in promotional campaigns that target foreign investors more
closely and in more effective facilitation to help investors navigate local licensing and permit procedures.
In Spain, for example, the national IPA – Invest in Spain – co-operates closely with the country‟s 19 subnational IPAs. Invest in Spain‟s central website provides detailed regional information covering key
economic data, incentives and aid offered to investors in each region, prospective sectors of interest, and
contacts within each sub-national IPA.

The National and Sub-National Co-operation Indicator gauges the extent to which national and subnational IPAs co-operate with each other. The criteria used by the indicator are:


whether the duplication of activities is minimised;



whether there is co-operation with regard to promotional activities and exchange of good
practices;



whether national and sub-national IPAs periodically review licensing and permit procedures to
ensure that investors are not subject to unnecessary bureaucratic delays.

GAFI is the only IPA in Egypt. Although Egypt is divided into 29 governorates, GAFI so far only has
offices in Cairo (the head office), Alexandria, Ismailia and Asyut. GAFI‟s central website lists five “megaprojects” that it is trying to promote through either public-private partnerships or its new system of
investment zones.40 It is promoting two of the mega-projects – a marina in Luxor and a technology park in
Ismailia –jointly with Luxor city council and the Ismailia governorate. On the GAFI website there is also a
section which covers investment opportunities in projects sponsored by governorates in certain economic
sectors. An investor can view these opportunities by sector or by governorate. Egypt‟s nine public free
zones are located across the country, an all are administered by GAFI. The role of the governorates in
managing free zones is minimal.
BCDS Score on National and Sub-National Co-operation: 3
GAFI promotes potential investment opportunities for different governorates; these are often clearly
advertised. However, collaboration with the governorates in promotional activities could be further
extended, for instance through joint efforts and the sharing of good practices. To raise its BCDS score,
GAFI should consider instituting a regular meeting or forum with the governorates to exchange good
practices and discuss ways of improving its promotional activities, and to review local administrative
procedures for investors. GAFI may consider orienting the content of its website to improve the promotion
of governorate-based investment projects. In this regard, Invest in Spain‟s approach to regional investment
promotion could be a source of inspiration.
GAFI, however, points to the fact that a vast decentralisation programme is under way. GAFI intends
to open branches in all 29 governorates, with the process of rolling them out having already started. GAFI
aims to involve itself in local investment promotional activities in order to streamline investment policies
and the procedures that investors need to follow at local government level. This is also a way of
circumventing the bureaucracy at local authority level, which is typically where investors encounter the
most difficulties in obtaining permits and licences. This is an ambitious project by GAFI and it will require
co-ordination and consensus building with local authorities if the new GAFI-units are to become investors‟
sole port of call at both national and local level.
1.2.5. SME-FDI Linkages
Small and medium-sized enterprises (SMEs) in middle-income countries account for nearly 55% of
total employment and 40% of GDP.41 Furthermore, the OECD estimates that they represent nearly 95% of
the business population in those countries. Improving the economic performance of SMEs is, therefore, an
important facet of broader economic development. Commercial relationships or business linkages between
SMEs and FDI can be a powerful conduit for diffusing knowledge, skills and management practices.
Among OECD countries, Ireland‟s approach to stimulating linkages has been identified as an international
best practice. The Irish National Linkage Programme began by targeting the electronics sector but was
expanded to cover engineering, chemicals, pharmaceuticals, food, and consumer products. From 1985 to

1992 local sourcing in the electronics sector increased from 9% to 19%. Overall, more than 200 foreign
firms and 83 domestic firms participated in the programme.42
The SME-FDI Linkages Indicator assesses to what extent SME-FDI linkage programmes are
incorporated into the activities of an IPA. The indicator considers:


Whether there is a defined linkage strategy. In other words: have specific sectors been prioritised
and are there potential foreign and local participants?



Whether there is a basic operating structure, e.g. a unit within the IPA to run the linkage
programme.



The monitoring and evaluation mechanism to measure the programme‟s success.



The expansion phase, which includes new sectors and participants.

While GAFI provides services that help foreign investors find local suppliers, there is no general
scheme which enables foreign investors to source their inputs locally. The GAFI website, for instance,
does not provide foreign investors with a database of Egyptian suppliers. Moreover, there are no publicly
available data on the number of business linkages facilitated by GAFI.
In 2004 the Ministry of Trade and Industry (MTI) launched a National Suppliers Development
Programme (NSDP) to help upgrade local Egyptian enterprises which supply multinational corporations
operating in Egypt. The NSDP began as a pilot programme specifically targeting suppliers for General
Motors Egypt (automotive industry). The scheme was then expanded to include 37 parent companies from
a variety of industrial sectors. Companies that have participated in the programme include
Procter&Gamble (household goods, US), Unilever (household goods and food, UK/Netherlands), Cadbury
(confectionary, UK), Siemens (consumer electronics and appliances, Germany) and LG (consumer
electronics, South Korea).
Data on results of the NSDP appear scarce. Even so, the programme has been popular with the
international companies that have used it, and could serve as a blueprint for the type of activities that GAFI
or the MOI could emulate in order to increase the linkages with local SMEs and the deeper integration of
foreign investors into the local economy.
BCDS Score on SME-FDI Linkages: 4
To increase its BCDS score, GAFI and the Ministry of Investment should explore the possibility of
launching an NSDP-type programme, for instance in the GAFI-administered free zones, especially in the
new Investment Zones. Such a programme should aim to build stronger linkages between firms inside and
outside Egypt‟s free zones.
A detailed recommendation for stimulating the linkages between the Investment Zones and the local
economy is attached in a separate appendix handed directly to the Ministry of Investment as a result of this
exercise.
1.2.6. One-Stop Shop
To assist foreign investors in overcoming regulatory hurdles, an IPA may create or designate a single
port of call or a one-stop shop (OSS). The basic idea is that an investor would only have to be in contact
with a single entity to obtain all the necessary paperwork in one streamlined and co-ordinated process,
rather than having to go through a labyrinth of different government bodies. The Economic Development
Board (EDB) in Singapore, for example, provides foreign investors with nearly all approvals and

clearances required for their investment. Foreign investors need only to deal directly with a small number
of separate authorities and, even then, both agencies tend to be highly effective in ensuring co-operation.
The One-stop shop Indicator assesses to what extent foreign investors can rely on an IPA‟s one-stop
shop services. An IPA which can provide on-site approval for licenses, permits, and other steps in the
registration procedure, scores more highly than an IPA which only collects the necessary documents and
forwards them to the appropriate bodies within the government.
GAFI began implementing a one-stop shop model in 2005. It claims that, as of August 2009, its onestop shop contained 44 offices representing 24 ministries, and has the facilities to deal with work permit
approval, company registration, taxation, customs, and other post-establishment services. GAFI is obliged
to process all requirements for an application within 72 hours and assigns an employee to take
responsibility for each investor.43 The OECD‟s 2007 Investment Policy Review of Egypt (prior to Egypt‟s
signing of the Investment Declaration) underscored that numerous steps still must be completed before a
foreign investor can begin operations. At the time, the minimum number of entities that a foreign investor
was expected to deal with was eight, while the maximum number was estimated to be closer to 25,
depending on the activity.44
In the 2009 edition of the World Bank‟s annual survey, Ease of Doing Business, Egypt was identified
in the top 10 global reformers and as the top regional reformer. It made starting a business easier by
reducing the paid-in minimum capital requirement by over 80%, abolishing bar association fees, and
automating tax registration.45
Private foreign investors interviewed for this exercise indicated that GAFI‟s one-stop shop had made
life easier for investors, even though certain approvals still required a long time to be processed.
Documents which must still be sent to other ministries for approval include commercial registry
applications (to the Ministry of Trade) and background checks.46
BCDS Score on the One-Stop Shop: 4.5
GAFI has made significant progress in deploying its one-stop shop and securing most investment
approvals. To improve even further, GAFI should consider the possibility of providing space within its
Cairo headquarters for officials from the ministries of trade, finance, and investment. In this way it would
house the key outstanding approval procedures that it does not manage through its one-stop shop.
Moreover, there remain several problems with obtaining local licences and permits, a fact which was
highlighted by private investors who attended the workshops organised by the MENA-OECD Investment
Programme in connection with the BCDS review exercise.
1.2.7. Customer Relationship Management
A process for customer relationship management (CRM) enables an IPA to actively manage relations
with foreign investors in an organised, strategic manner. In practice, that means developing methodologies,
internal operations, and software and Internet capabilities to be able to better address foreign investor
needs. Using a CRM-based system, the IPA can keep track of such key foreign investor information as
contacts, correspondence, meetings, and location preferences.
A CRM-based system goes beyond recording basic corporate information about potential foreign
investors. IPAs can analyse the data from CRM-based processes to identify their most likely foreign
investors, enrich and individualise presentations and marketing campaigns, and serve wider geographical
regions.
The CRM Indicator considers:


the IPA‟s system for tracking and managing a foreign investor‟s corporate information and its
correspondence and meetings with the investor, and recording the investor‟s location preferences;



timely follow-up of investor inquiries;



whether the CRM database is well structured, comprehensive, regularly updated, user friendly,
and easily accessible;



whether the IPA uses information gathered from its CRM system to tailor promotional material to
investors.

GAFI has indicated that its promotion section is building a CRM strategy, whereby country officers in
the Investor Relations Department are allotted to tracking investors by region and by country. Each country
officer is responsible for preparing a country file including basic information about their allotted country, a
list of targeted companies, and profiles of companies with which contact has been established (through a
mission, an event such as a conference, or an inquiry). GAFI‟s Promotion Section centralises inquiries
from investors, while the Research and Market Intelligence Department prepares responses.
GAFI is in the process of initiating the use of a specific CRM-oriented software system to track
inquiries by foreign investors, although this will not be fully operational until late 2010 at the earliest.
Members of the private sector interviewed for the BCDS indicated that GAFI does not at present use
sophisticated CRM software and presentations to investors still tended to be generic in nature, rather than
addressing specific needs or concerns (by sector, for instance).
BCDS Score on Customer Relationship Management: 3
Although GAFI has assigned personnel to track foreign investor interest by region and country, the
system is not yet using dedicated software and GAFI has yet to customise its presentations and other
promotional campaigns to meet investors‟ needs. GAFI has indicated that this is being implemented, but
owing to resource constraints, it will still be some time until a fully-fledged customer relationship
management programme is in place in GAFI.
To raise its BCDS score, GAFI should increase the resources dedicated to upgrading and enhancing its
existing software and other electronic tools. In addition, it should adopt an internal policy of following up
foreign investor inquiries within a fixed time frame. Lastly, presentations should be tailored to investors by
industry and service sector – e.g. by providing comparative information on sectors‟ market size and
growth, labour costs, productivity, and remaining policy constraints. GAFI would also gain from posting
all presentations produced for investors on its website.
1.2.8. Policy Advocacy
Policy advocacy refers to the ability of an IPA to shape legal, regulatory and administrative practices
as they apply to foreign investment. Given its close relationship with the foreign investor community, an
IPA is well positioned to bring key policy constraints to the attention of policy makers. In order to be
effective, the policy advocacy function of the IPA should be officially recognised within government and
included in the IPA‟s success measures. Further, once policy constraints have been identified, the IPA
should actively contribute to reviews of existing and to the development of new investment measures as
they relate to foreign investors.
The Policy Advocacy Indicator examines


whether a specific unit exists within the IPA to undertake policy advocacy activities;



whether regular consultations are held with foreign investors;



whether annual assessments of the impact of FDI are undertaken;



whether the unit has a specific role in the development of investment policy.

According to GAFI, a policy department was established in 2005. Its mandate is to study policy
barriers that face investment in Egypt (as approved by GAFI„s board), analyse national and international
investment reports, and suggest policies to eliminate policy barriers in order to improve Egypt‟s
competitiveness.
The policy department is staffed with five managers, including experts with two PhDs, and 13
researchers with a work programme approved by GAFI‟s board. The new department has produced various
policy papers with recommendations on eliminating barriers to investment in certain economic activities,
e.g. financial leasing, renewable energy, and the development of technologies linked to the Clean
Development Mechanism. The department has co-operated with UNCTAD in the past to assess the impact
of FDI on local employment within Egypt. According to private sector representatives interviewed, GAFI‟s
policy advocacy unit should consult them more systematically when preparing policy recommendations.
GAFI‟s policy advocacy unit appears sufficiently staffed and has a mandate from GAFI‟s board of
directors.
The unit has undertaken policy assessment studies, though any impact they may have had on
regulatory reforms is unclear. The unit‟s approach to conducting ad hoc consultations with investors may
also temper its potential to affect regulatory reform.
It should be acknowledged that although the Policy Advocacy Indicator primarily refers to the policy
advocacy efforts of GAFI, the Ministry of Investment and the minister‟s personal commitment have been
significant in driving investment-related reforms in Egypt.
BCDS Score on Policy Advocacy: 4
To further improve its score, GAFI‟s board should revise the policy sector‟s mandate to include annual
consultations with the foreign investor community on the state of Egypt‟s investment climate. These
consultations could be held in concert with GAFI‟s facilitation and aftercare department which apparently
has more regular contact with foreign investors in Egypt. The policy department should also consider
posting its policy studies, or at least summaries of them, on GAFI‟s website under “research and
publications.”
1.2.9. Aftercare Services
Aftercare services that IPAs provide to foreign investors are intended to retain them or support their
expansion. Aftercare services can range from assisting foreign investors with administrative procedures,
such as obtaining building permits and licenses, to more advanced services like identifying local suppliers.
Austria‟s IPA, ABA-Invest in Austria, provides a suite of aftercare services for interested foreign
investors which include: identification and selection of appropriate sites, office locations and commercial
properties; practical support in the initial phases of start-up; and identification of potential Austrian
investment partners and suppliers.
This indicator assesses the type of aftercare services an IPA provides and whether responses to investor
inquiries are provided within a given timeframe. Progressively higher scores are given if the IPA provides
aftercare services of an administrative nature (e.g. assistance with obtaining licenses and permits) and an
operational nature (such as finding local suppliers), and if it guarantees response times to investors‟
inquiries.
GAFI‟s promotion sector has an aftercare department. The services it provides range from resolving
administrative issues to co-ordinating meetings with other ministries and assisting in obtaining approvals
for licenses and permits. Local suppliers may be identified through a matchmaking programme within the
unit. GAFI performs regular surveys of investors and has a complaints department.

In the most recent World Bank Global Investment Benchmarking Report,47 GAFI was rated as “weak”
in its ability to handle investor inquiries and website design. Private sector participants interviewed for this
study also revealed that GAFI officials did not commit to responding to their inquiries within a fixed
timeframe.
BCDS Score on Aftercare Services: 3
GAFI still has scope for progress with regard to its aftercare services. The BCDS review clearly
indicates that GAFI‟s strengths are focused in the pre-establishment and establishment phases of the
investment cycle, but that the follow-up services still need to be improved.
To improve its BCDS score, GAFI should launch an internal review of its aftercare services
programme to identify where particular bottlenecks appear, for instance when responding to questions
from foreign investors. If not already included in its annual survey of investors, GAFI should ask investors
to prioritise those specific areas of aftercare that they would like to see improved. As an internal procedure,
GAFI should start adopting guidelines for responding to investors. At the very least, an investor should be
informed that a preliminary response to his or her inquiry will be given by a certain date, with a more
detailed response to follow.

Sub-Dimension 1.3. Transparency
Transparency remains one of the overriding concerns of investors worldwide. It can be improved
significantly, and business risks and anxieties concomitantly eased by:


codifying and publishing primary and subordinate laws and making them publicly available;



giving interested parties and stakeholders prior notification of investment policy reform and
consulting them ahead of reform;



ensuring transparency in administrative procedures and the uniform application of investment
laws and regulations.48

In 2003, the OECD produced its Framework for Investment Policy Transparency to assist OECD and
non-OECD governments in addressing concerns over transparency and to improve the transparency of their
laws, regulations and procedures. The following indicators have drawn inspiration from the OECD
framework in assessing three areas: publication avenues and tools; prior notification and consultations; and
procedural transparency.
1.3.1. Publication Avenues and Tools
The OECD‟s good regulatory practices include the codification of primary legislation and laws, the
publication of the consolidated registers of all subordinate (or secondary) legislation, and the provision of
public access via the Internet. Most OECD countries whose national language is not English also publish
their legislation or descriptions of their policies in English.
The Publication Avenues and Tools Indicator assesses the extent to which laws and regulations are
codified and made publicly available on the Internet, and whether English translations are provided free of
charge or at a limited cost.
Egypt has made significant progress in codifying its foreign investment laws and regulations and in
making them publicly available. The MOI has posted core laws on its website (in Arabic). They include the
Companies Law (159/1981), the Investment Guarantees and Incentives Law (8/1997), and the Law of
Economic Zones of a Special Nature (83/2002). GAFI has posted English summaries of the same laws, as
well as others covering business, trade, and financial activities. Private sector participants have also
confirmed that Egypt has made improvements in making its foreign investment laws and regulations
publicly available.
BCDS Score on Publication Avenues and Tools: 3.5
Egypt has made significant strides with regard to publication avenues and tools, with websites having
improved significantly in recent years. Even so, too much information is still available in Arabic only. For
instance, all the core laws should be translated into and published in English. To help investors, the
government should, at the very least, indicate on either the MOI or GAFI websites where investors may
obtain certified English translations of these laws and at what cost. Moreover, while the Ministry of
Investment has made huge progress, especially in the look and feel of its website, many other ministries
that are also of relevance to investors still need to improve public access to the information they contain.
1.3.2. Prior Notification and Stakeholder Consultations
Prior notification and consultation with interested parties are integral parts of OECD good practices
towards public sector transparency. Involving foreign investors and other stakeholders in the process of

relevant regulatory changes can contribute to the legitimacy and effectiveness of new regulatory
investment measures. Furthermore, the feedback generated by prior notification and consultation ahead of
actual decisions can help public authorities develop better regulations and build support for compliance.
The Prior Notification and Stakeholder Consultations Indicator assesses the extent to which
governments give prior notification to interested parties of new or revised investment laws and regulations.
Scores are higher if governments periodically hold face-to-face consultations with a broad range of
interested parties and release summaries or transcripts of such consultations.
The MOI publishes changes to laws and regulations in advance. GAFI has a two-step process
regarding consultations on investment policy issues. An initial round of consultation brings together
GAFI‟s board of directors (some 12 directors representing a broad cross-section of Egypt‟s business
community), the Federation of Egyptian Industries, and business associations. The second phase of
consultations takes place between GAFI, businesses organisations, consumer protection groups, think
tanks, academics, and the Egyptian Junior Business Association. Surprisingly, foreign investors appear to
be frequently excluded from consultations.49 The MOI and GAFI tend to hold consultations in an ad hoc
manner and results are not summarised or made publicly available.
BCDS Score on Prior Notification and Stakeholder Consultations: 3
To raise its BCDS score, the first step Egypt should take is to make publicly available the names of the
individuals and enterprises consulted on a particular investment policy issue. Second, when consultations
have taken place, transcripts or summaries of issues discussed should be released. Third, Egypt should
consider instituting a periodic consultation cycle, with GAFI, for example, holding a yearly event on the
publication of its annual report. Such an event could be used to share information and gauge feedback from
interested third parties on upcoming regulatory changes or shifts in investment policy.
1.3.3. Procedural Transparency
Registration, authorisation, and permit formalities can cost businesses time and money. They may also
lead to abuse of administrative discretion, red tape, and corruption, so it is crucial that they be administered
in a transparent, formal, impartial, and reasonably speedy manner. Procedural transparency includes the
provision of legal mechanisms enabling investors to appeal denials of investment projects. It also allows
for prompt, impartial reviews.
The Procedural Transparency Indicator assesses the transparency of procedures for admitting inward
investment or granting permits and licenses. Key criteria used to evaluate the government‟s performance
include: i) whether the conditions for admitting an investor or approving a license or a permit are clear and
publicly available; ii) whether approval processes have a fixed timeline; iii) whether an investor is
informed of the reasons for any denial of investment, license or permit; and iv) whether there are
provisions for appealing negative decisions.
Egypt does not use a horizontal screening mechanism to approve inward foreign investment. As
regards the upstream oil and gas sector, however, production-sharing arrangements are typically made
between inward investors and the Ministry of Oil. Such arrangements are codified in laws for each
investment.50 In addition, foreign investors must apply for licenses to provide services in the tourism and
banking sectors. The government has indicated that there are time limits on approvals of licenses and that
the silence-is-consent rule applies.
Investors may lodge complaints and appeals with the Inter Ministerial Resolution Committee against
rejections of investment projects. There is also provision for judicial review, although Egypt‟s judicial
system is backlogged with cases and review tends to be a slow process.51

BCDS Score on Procedural Transparency: 4
Egypt‟s level of procedural transparency is satisfactory. It sets out codified requirements for processing
and approving operating license applications. Should approval be denied in specific sectors, investors are
supplied with the reasons. In addition, investors may appeal negative decisions through the legal
procedures and mechanisms that are in place.
Egypt needs, however, to increase the efficacy of its judicial system to review cases of denied licenses
and permits. This, however, is a long-term goal. Private-sector participants interviewed for this study did
not specify any particular problems in the review process. Egyptian authorities should, however, question
foreign chambers of commerce in Egypt to learn if their members have experienced any particular
problems in obtaining operating licenses and permits or in seeking judicial reviews of decisions to refuse a
license or permit.

CONCLUSION

Egypt has made impressive strides in its Investment Policy and Promotion. This is the area that
received the highest score in the OECD‟s Business Climate Strategy Development assessment. Led by
decisive action from the Ministry of Investment and Egypt‟s investment promotion agency, GAFI, the
country‟s investment policies are in line with many of the OECD‟s good practices, and Egypt has
consistently been in the World Bank‟s Doing Business list of “top reformers” over the past five years.
Particularly positive aspects of Egypt‟s policies towards foreign investors are the fact that there are few
restrictions to national treatment and that those that do exist are generally well defined and transparent.
Investors can freely transfer capital and there are few ownership restrictions. Egypt benefits from a large
array of bilateral investment treatments, is a member of the WTO, and has also signed most international
arbitration agreements, which enables foreign investors to have potential disputes settled outside Egypt‟s
courts, should they so wish.
In the General Authority For Investment and Free Zones (better known as GAFI), Egypt has a well
functioning investment promotion agency, which also acts as a one-stop shop, facilitating arrival and
establishment procedures for new investors, helping co-ordinate and collate permits and licences, and
generally streamlining bureaucratic procedures.
That said, there is still scope for improvement in some areas. Particularly effective would be the lifting
of remaining restrictions to national treatment, including those affecting land ownership. Many areas
remain, in effect, off limits to foreign investors, e.g. the Red Sea, the Sinai and border areas. Furthermore,
the cumbersome property registration process needs to be more efficient and the number of procedures
reduced. The questions of repeated business inspections also continues to dog Egypt's business climate.
With regard to arbitration and dispute settlements, Egypt has improved its record in recent years, but
cases still take a long time to wend their way through Egypt‟s courts. It is as yet too early to feel the impact
of the new "economic" courts. Moreover, domestic courts do not always enforce international arbitration
awards and settlements. This is costly not only for investors, but also for the Egyptian government.
Another area where Egypt still needs to make progress is in the protection of intellectual property
rights. Piracy and trafficking are rife in Egypt, and enforcement remains lax.
Finally, although GAFI is a well functioning institution, more could be done to enhance its capacity to
serve Egypt‟s investment promotion needs. Communication through GAFI‟s website still appears slightly
ad hoc, with some important documents and laws not always available, and not always in English.
Decisions and awards need to be made public, as do rejections of applications. Moreover, Egypt's overall
promotion strategy could be better targeted through a better definition of GAFI's internal structures and
possibly separating out the promotion function from GAFI's other activities.
There remains some overlap of the investment promotion function between GAFI and the Ministry of
Trade and Industry (and other ministries). Better co-ordination between ministries and across sectors
would considerably enhance Egypt‟s ability to market itself on the international market. Egypt would also
be better marketed if GAFI‟s promotional campaigns and advertorial material were more targeted to
specific countries or specific industries and sectors. This material could then be made available in
brochures and on GAFI‟s website.

Finally, GAFI would benefit from introducing better follow-up and monitoring procedures. Specialised
software could be introduced and staff trained to take full advantage of GAFI‟s already important position
and wide recognition in the region. Client management and aftercare services would also benefit from a
dedicated programme to monitor and follow up on agreements. A client-relations management system is
currently being implemented by GAFI, but it remains to be seen how effectively this is used in establishing
good practices for the investment promotional activities.
Overall, however, Egypt‟s Investment Policy and Promotion dimension ranks number one in the
MENA-OECD BCDS assessment, thanks to a well-defined, overarching policy framework. The fact that
Egypt is a signatory to the OECD‟s Declaration on International Investment and Multinational Enterprises
and, as such, will continue to undertake regular reviews of its investment policies, is also a positive factor
for the ongoing improvement of the attractiveness of its overall business climate. This is because being a
signatory entails that Egypt will continue to align its policies with the OECD‟s well-established good
practices.
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A1. ASSESSOR INFORMATION
Name:

Organisation/Ministry/Agency:

Title/Position:

E-mail:

Phone:

Fax:
Mailing Address:

Date of Assessment:
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A2. KEY DATA

FDI inflows
(USD, million)
Total stock of
Inward FDI,
calendar year
FDI by sector
(top 5, does not
sum to 100%)

FDI into
greenfield
investments &
expansions
(USD, million, %)
FDI into
Acquisitions
(USD, million, %)
FDI into the
petroleum sector 1
(USD, million, %)

FY 2006/07

FY 2007/08

FY 2008/09

11 053

13 236

8 113

50 503

59 998

(2007, UNCTAD)

(2008, UNCTAD)

n.a.

Sector
Petroleum
Financial
Services
CIT
Industry

Value
37.5%
17.7%
14.7%
8.1%

Tourism
3.3%
5 228

Sector
Petroleum
Financial
Services
Industry
Services
Construction
6 366

Value
45.5%
12.3%

Sector
Petroleum
Industry

8.6%
5.2%

CIT
5.7%
Financial
3.4%
Services
Services
2,2%
2 312

2.4%

47.3%

48.1%

28.5%

2 089

2 343

357

18.9%

17.7%

4.4%

3 017

4 130

5 355

27.3%

31.2%

66.0%

Sources: Ministry of Investment, Central Bank of Egypt and UNCTAD

1

Value
75.3%
6.6%

May include greenfield investments or acquisitions.
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A3. GENERAL OBSERVATIONS
To be filled in by assessor:
Please use this space to include any additional observations regarding the assessment of this policy
dimension.
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A4. OVERVIEW OF SCORES
I-1 INVESTMENT POLICY AND PROMOTION
1.1
1.1.1
1.1.2
1.1.3
1.1.4
1.1.5
1.1.6
1.1.7
1.1.8
1.1.9
1.1.10
1.1.11
1.1.12
1.2
1.2.1
1.2.2
1.2.3
1.2.4
1.2.5
1.2.6
1.2.7
1.2.8
1.2.9
1.3
1.3.1
1.3.2
1.3.3

SCORE

FDI Policy
Restrictions to national treatment
Approval procedures
Admittance of foreign business personnel in support of FDI
Transfer of FDI-Related Capital
FDI Incentives
Performance Requirements
Land Ownership
Land Titling and Cadastre
Intellectual Property Rights
Guarantees against Expropriation
International Investment Agreements
International Arbitration

4
4
3.5
5
3.5
4
3
2
3
3
3.5
3.5

Investment Promotion and Facilitation
Investment Promotion Strategy
Implementing Agency
Monitoring and Evaluation
National and Sub-national Co-operation
FDI-SME linkages
One-stop Shop
Customer Relationship Management
Policy Advocacy
Aftercare Services

4
4
3.5
3
4
4.5
3
4
3

Transparency
Publication Avenues and Tools
Prior Notification and Stakeholder Consultations
Procedural Transparency
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3.5
3
4

A5. ASSESSMENT FRAMEWORK
A5.1. Introduction
This note explains the evaluation framework for the investment policy and promotion component to be
used for the MENA-OECD Investment Programme‟s Business Climate Development Strategy in the
Middle East North Africa (MENA) region.
The evaluation framework in this chapter expands on the 2006 Investment Reform Index (IRI)52
investment policy and investment promotion and facilitation chapters, which were themselves inspired by
the OECD‟s Policy Framework for Investment (PFI).53 The PFI was developed as a non-prescriptive
checklist of issues for consideration by any interested governments engaged in domestic reform, regional
co-operation, or international policy dialogue aimed at creating an environment that is attractive to
domestic and foreign investors and enhances the benefits of investment to society.
A5.2. Objective and Scope of the Investment Policy and Promotion Assessment Framework
The objective of this assessment framework is three-fold: i) provide comprehensive coverage of critical
investment policy issues and promotion activities; ii) develop a coherent approach to analysis; and, iii)
present the assessment in a cogent format. The result is a holistic approach to investment policy and
investment promotion.
Global competition for foreign investment is fierce, and successful jurisdictions reform their
investment laws and regulations while promoting their advantages simultaneously. The Investment Policy
and Promotion assessment framework recognises this and provides policymakers with a single window to
assess their progress in that regard. Additional investment policy and promotion assessment tools are
outlined in Section A6 of this annex.
The investment policy and promotion assessment framework illustrated in Figure A1.1 divides
Investment Policy and Promotion into three components, or sub-dimensions: I) Foreign Direct Investment
(FDI) policy; II) Investment Promotion and Facilitation; III) Transparency. Each sub-dimension contains a
fixed number of policy indicators. These indicators are then used to score policy reform in ascending
order – “1” being the weakest, “5” the strongest.
Section A5.3, “Measurement”, defines each indicator and provides a rationale for its inclusion. In
addition, each reform level – from “1” through “5” – states precisely what measures, actions, or policies
need to be in place for a country to improve its score.
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Figure A.5 Assessment framework for Investment Policy and Promotion
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The three sub-dimensions are designed to assess the following:
1. Foreign Direct Investment (FDI) policy
Three themes are covered in this sub-dimension. The first is the principle of non-discrimination. Nondiscrimination concerns the notion of “national treatment” which provides that a government treat
investments controlled by nationals or residents of another country no less favourably than domestic
investors in like situations.
The second theme covers property rights. Foreign investors need to be confident that their ownership
of, or right to use, property is legally recognised and protected.
The third theme covers investor protection. Investor protection provides foreign investors with a means
to resolve disputes and prevent ad hoc, discriminatory action by the host government.
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2. Investment Promotion and Facilitation (IPF)
This sub-dimension evaluates two broad themes. The first is the overall IPF framework which
examines the guiding strategy underpinning IPF activities, the institution implementing the strategy
(investment promotion agency), and the monitoring and evaluation mechanisms in place to gauge progress.
The second theme examines the specific investment promotion services and activities implemented to
attract and retain foreign investment. These activities include forging links between foreign investors and
local enterprises, implementing customer relationship management processes, and fine-tuning one-stop
shop assistance for foreign investors in their pre-establishment phases.
3. Transparency
Transparency remains one of the overriding concerns of investors worldwide.54 The indicators in this
sub-dimension assess the progress governments have made in: codifying and publishing primary and
subordinate laws and making them publicly available; prior notification and consultation with interested
parties and stakeholders ahead of reforms to investment policies; and, procedural transparency in dealings
with government offices and the application of investment laws and regulations.
Data Collection
The data for assessing progress in Dimension I-1, “Investment Policy and Promotion”, is collected through
questionnaire responses by participating governments and follow-up interviews by OECD staff with
government officials and private sector participants. To cross-check responses given by government
officials, OECD staff will review, where appropriate, commitments made by countries in international
agreements (e.g. OECD commitments, WTO GATS schedules, regional and/or bilateral investment
treaties) and surveys or studies conducted by other international bodies (e.g. World Bank, World Economic
Forum, Economist Intelligence Unit).
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A5.3. Measurement

A5.3.1. FDI Policy Indicators
Non-discrimination


Restrictions on national treatment



Approval procedures



Admittance of business personnel in support of FDI



Transfer of FDI-related capital



FDI incentives



Performance requirements

Protection of property


Land ownership



Land titling and cadastre



Intellectual property rights

Investor Protection


Guarantees against expropriation



International investment agreements



International arbitration

Restrictions on National Treatment
In the PFI “national treatment” is defined as the commitment of a government to treat investments
controlled by the nationals or residents of another country no less favourably than domestic investments in
like circumstances. Foreign investors look for jurisdictions offering national treatment as it demonstrates a
commitment to non-discrimination and signals a degree of predictability. As noted in the PFI User’s
Toolkit for Investment Policy, no country unequivocally applies national treatment.55 However, where
exceptions exist and, therefore, circumscribe the scope of national treatment, these exceptions should be
transparent and defined in law. The PFI User’s Toolkit identifies three types of exceptions or restrictions to
national treatment: general exceptions (e.g. protection of national security);56 subject-specific exceptions
(e.g. intellectual property, taxation provisions in bilateral tax treaties); and country-specific exceptions
(e.g. specific industries, such as financial services and transportation).
Questions
Has the government incorporated the principle of national treatment into the main investment laws and
into primary and secondary legislation?

56

Does the government maintain restrictions in its laws, regulations, and administrative procedures to
national treatment at the pre and post-establishment stages?
Can a foreign investor obtain from the government clearly defined restrictions to national treatment in the
form of general exceptions (e.g. national security), subject specific exceptions (e.g. intellectual property,
taxation), and country-specific exceptions (e.g. specific industries such as financial services and
transportation)?
Does the government refrain from introducing new restrictions?
Has the government reduced the number of exceptions to national treatment? If so, is this commitment
incorporated into bilateral or multilateral investment agreements or is it done on the basis of unilateral
reviews of investment policies?
Table A5.1. Restrictions on National Treatment

Level 1

Level 2

Level 3

Level 4

Level 5

Primary and secondary
private FDI legislation
does not incorporate
national treatment.
Discriminatory
treatment of foreign
investors compared to
national investors in
like circumstances is
exercised on the basis
of discretionary power.

The government is
in the process of
incorporating
“national treatment”
into primary and
secondary
legislation on
private FDI flows
and is clearly
identifying
restrictions to
national treatment in
the form of
exceptions.

Primary and secondary
legislation incorporate
national treatment. The
discrimination that does
occurs is on the basis of:
clearly defined general
exceptions to national
treatment; subject-specific
exceptions; and countryspecific exceptions.
While exceptions are clearly
defined, the government does
not refrain from introducing
new ones.

Level 3 plus the
government refrains
from introducing new
exceptions.
The lifting of
restrictions to national
treatment is motivated
by reciprocal
commitments made
through bilateral,
regional, or multilateral
agreements.

Level 4 plus the
government
undertakes
unilateral efforts to
reduce restrictions
to national
treatment on the
basis of periodic
reviews of overall
foreign investment
policy.

Approval Procedures
Governments have the sovereign right to regulate the entry of foreign investors and their investments
into their jurisdictions. Entry regulation may include procedures for screening and approving all
investments or sector-specific investments. The transparency and predictability of these procedures sends
an important message to potential investors about the overall attractiveness of the investment environment.
Approval procedures may involve case-by-case reviews of potential foreign investment projects by a
specialised public authority in the host country – the investment promotion agency, a special investment
committee, or the Ministry responsible for investment. Should the public authority deny entry, a foreign
investor should have the opportunity to appeal the decision. The OECD‟s FDI Regulatory Restrictiveness
Index cautions that obligatory screening and other discriminatory approval procedures may limit inward
FDI flows.
Questions
Is FDI subject to approval procedures that discriminate between foreign and local investors?
Are these approval procedures defined in laws, regulations and procedures?
Are approval procedures and entry criteria published?
Is FDI approval assessed on a case-by-case basis?
Has the government reduced the number of approval procedures?
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Are approval procedures applied across all sectors or only specific ones?
Does the foreign investor have the right to appeal a decision by the reviewing authority?
Table A5.2. Approval Procedures

Level 1

Level 2

Level 3

The majority of
approval procedures
are not defined in
laws, regulations or
administrative
procedures and are
applied in an ad hoc
manner. The
majority of approval
procedures for FDI
discriminate in
favour of domestic
investors.

The majority of
approval procedures
are defined in laws,
regulations or
administrative
procedures and are
applied in accordance
with specific criteria
on a case by case
basis.
The majority of
approval procedures
for FDI discriminate in
favour of domestic
investors.

The government is
undertaking a process to
review all FDI approval
procedures to reduce
discrimination against
FDI. All approval
procedures are defined in
laws, regulations or
administrative procedures
and are applied in
accordance with specific
criteria on a case by case
basis. Appeals against
decisions not permitted.

Level 4

Level 5

Level 3 plus the
government has
eliminated some
discriminatory
FDI approval
procedures,
while retaining
others in
specific sectors.

Level 4 plus the
government
undertakes periodic
reviews and
continues to reduce
discriminatory FDI
approval procedures,
while retaining some
in specific sectors. In
the event of nonapproval, appeals
are permitted.

Admittance of Foreign Business Personnel in Support of FDI
Regulatory measures that can discourage FDI include constraints on foreign nationals either managing
or working in affiliates of foreign companies.57 Stipulations that nationals or residents must form a
majority of boards of directors may undermine foreign owners‟ control over their holdings and so make
them more hesitant about investing. Similarly, if regulations restrict the employment of foreign nationals,
investors may judge that they cannot make use of the necessary expertise to make their investment
worthwhile.
Questions
Does the government impose senior management quotas on foreign enterprises? If so, what are they?
Is temporary entry granted to personnel with specialised knowledge in support of foreign enterprises
active in noted sectors?
Table A5.3. Admittance of Foreign Business Personal in Support of FDI

Level 1

All members of
board of directors
must be nationals of
host country.
Temporary entry is
not granted to
personnel with
specialised
knowledge in support
of FDI.

Level 2

A simple majority of
members of board
of directors must be
nationals of the host
country. Temporary
entry is not granted
to personnel with
specialised
knowledge in
support of FDI.

Level 3

Level 4

Level 5

No more than 51% of
members of board of
directors can be
foreign nationals.
Temporary entry is
granted to personnel
with specialised
knowledge in support
of FDI within the limits
of a set quota.

The majority of
members on a board
of directors can be
foreign nationals.
However a limited
number must be
nationals of the hostcountry. Temporary
entry is granted to
personnel with
specialised knowledge
in support of FDI. No
quota is applied.

No restriction on
nationality of
members of board
of directors and the
host country grants
temporary entry to
personnel with
specialised
knowledge in
support of FDI.
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Transfer of FDI-Related Capital
The ability to transfer investment-related capital, including repatriated earnings and liquidated capital,
is important for any firm if it is to make, operate, and maintain investments in another country.58
Governments may need to limit such economic freedoms in the event of unforeseen macroeconomic
problems, such as a balance of payment crises. Where appropriate, governments should periodically review
measures designed to restrict the transfer of FDI-related capital so as not to adversely affect inflows of
international investment, deter domestic companies from accessing international capital markets, or
encourage inefficient and non-transparent practices such as transfer pricing. Undertaking international
commitments, such as accepting the IMF Articles of Agreement (specifically Article VIII), 59 demonstrates
the government‟s commitment to liberalising transfers of FDI-related capital.
Question
Has the government implemented a law providing for the free transfer of: FDI-related capital such as
profits, dividends, interests or other amounts; proceeds from the sale of an investment; payments resulting
from expropriation; payments resulting from international arbitration?
Under what circumstances are international transfers restricted? Are these restrictions codified in laws
and regulations and are they publicly available?
Has the government reviewed restrictions affecting the free transfer of capital and profits and their effect
on attracting international investment?
Has the government accepted Article VIII of the IMF?
Table A5.4. Transfer of FDI-Related Capital

Level 1

Transfers of capital
in support of FDI
are prohibited and
systematically
subject to
government
approval.

Level 2

Preparation
of draft law to
liberalise
transfers of
capital in
support of
FDI.

Level 3
The government has adopted
laws and regulations that provide
for transfers (in and out of the
host country) of capital in
support of FDI, which include:
guaranteeing transfers of profits;
dividends; interests or other
amounts derived from the
investment; proceeds from the
sale of the investment; payments
resulting from expropriation;
payments resulting from
international arbitration.

Level 4

Level 5

Level 3 plus
the government
has undertaken
international
commitments
such as
accepting
Article VIII of
IMF Articles of
Agreement.

Level 4 plus the
government has codified
in law narrow restrictions
to transfers of capital in
support of FDI. Such
restrictions may be
bankruptcy or insolvency;
dealing in securities;
criminal reports of
transfers of currency; or
enforcement of court
rulings. All restrictions are
clear and publicly
available.

FDI Incentives
The OECD Checklist for Foreign Direct Investment Incentive Policies defines FDI incentives as:
“Measures designed to influence the size, location or industry of a FDI investment project by affecting
its relative cost or by altering the risks attached to it through inducements that are not available to
comparable domestic investors.”
FDI incentives can take the form of fiscal incentives (e.g. reduced direct corporate tax), financial
incentives (e.g. infrastructure or job training subsidies) and regulatory incentives (e.g. relaxation of
environmental, social, or labour standards).
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NB: Specific incentives that relate to taxation are covered in the chapter on tax policy.
Questions
Does the government grant incentives to attract FDI in a non-discriminatory, open, transparent manner?
Are the goals of the FDI incentive programme, as well as the criteria and procedures for obtaining them,
publicly available?
Have FDI incentives undergone a cost-benefits analysis and do they contain sunset clauses?
Table A5.5. FDI Incentives

Level 1

Level 2

Level 3

Level 4

FDI incentives are
applied in an ad hoc
manner. The goals
of the FDI incentives,
as well as the criteria
and procedures for
obtaining them are
not publicly
disclosed. There are
no sunset or
grandfather clauses
and no cost-benefit
analysis has been
undertaken.

FDI incentives are
provided on a nondiscriminatory basis.
Criteria and procedures
for obtaining incentives
are not publicly
available. FDI
incentives have not
undergone a costbenefit analysis and do
not contain sunset
clauses.

Level 2 plus criteria
and procedures for
obtaining incentives
are publicly
available. FDI
incentives have not
undergone a costbenefit analysis and
do not contain
sunset clauses.

Level 3 plus FDI
incentives have
undergone a costbenefit analysis, but
do not contain
sunset clauses.

Level 5

Level 4 plus
incentives contain
sunset clauses.

Performance Requirements
Performance requirements are conditions that host countries may impose on foreign investments.
These include local content requirements, minimum levels of exports, trade balancing between imports and
exports or foreign exchange inflows, and obligatory technology transfers. In some instances a foreign
investment may be required to meet a performance requirement in order to secure a subsidy or tax
incentive. Performance requirements inconsistent with the WTO TRIMS Agreement include those
requiring particular levels of local procurement by an enterprise (“local content requirements”) or those
which restrict the volume or value of imports an enterprise can purchase or use to an amount related to the
level of products it exports (“trade balancing requirements”). The OECD‟s FDI Regulatory Restrictiveness
Index identifies domestic content requirements as a factor in discouraging inward FDI flows.
Questions
Does the government apply any performance requirements to FDI? Are these performance requirements
codified in laws and regulations and are they publicly available and notified to any international bodies,
such as the WTO?
Does the government periodically review and benchmark the effect of performance requirements on
inward FDI flows against the effects of comparable performance requirements applied in similar
economies?
Does the review process include a cost-benefit and regulatory impact analysis to assess whether the
performance requirements are meeting their intended policy objectives?
Does the government refrain from placing new performance requirements on foreign investors?
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Does the government eliminate or reduce existing performance requirements when it enters into reciprocal
commitments under the terms of bilateral, regional, or multilateral agreements (e.g. bilateral investment
treaties, FTAs, WTO negotiation) or unilateral investment policy reviews?
Table A5.6. Performance Requirements

Level 1

Foreign investors are
required to comply
with performance
requirements, but
performance
requirements are not
codified and they are
applied in an ad hoc
and discretionary
manner.

Level 2
Foreign investors
are required to
comply with
performance
requirements but
performance
requirements are
codified in laws
and regulations
that are publicly
available and
notified to
international
bodies (e.g. the
WTO) where
appropriate.

Level 3
Level 2 plus the
government carries out
periodic reviews to
benchmark the effect of
performance
requirements on inward
FDI flows with
comparable performance
requirements in similar
economies. The review
process includes a costbenefit and regulatory
impact analysis to
assess whether the
performance
requirements meet their
intended policy objective.

Level 4
Level 3 plus the
government refrains
from placing new
performance
requirements on
foreign investors.
Existing performance
requirements are
eliminated and
reduced as a result of
reciprocal
commitments within
bilateral, regional, or
multilateral
agreements
(e.g. bilateral
investment treaties,
FTAs, WTO
negotiation).

Level 5

Level 4 plus the
government
undertakes
unilateral action to
reduce the use of
performance
requirements
through periodic
investment policy
reviews.

Land Ownership
Investors need to be safe in the knowledge that their ownership of, or right to use, property is legally
recognised and protected.60 Secure, verifiable, and transferable rights including land registers and cadastral
information relating to agricultural and other types of land and forms of property give investors and
entrepreneurs incentive to move into the formal economy. They also entitle the investor to share in any
profits that may accrue from an investment and reduce the risk of fraud in transactions.
Questions
Are land ownership rights granted by national laws and do land registration institutions exist?
Do foreign investors and their investments have the same rights as nationals to own and register land? If
not, do the restrictions depend on the type of land (e.g. rural, residential property or industrial real estate)
or its intended use?
Are the administrative and compliance procedures for foreigners more burdensome or costly than for
nationals?
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Table A5.7. Land Ownership

Level 1

Land ownership
rights not clearly
granted by national
laws. Foreign
investors do not
have the right to own
real estate.

Level 2

Land ownership rights
granted by national
laws, however, limited
property rights for
foreign investors.
Corporate access to
real estate through
term leasing contracts.

Level 3

Level 4

Level 5

No restriction on
foreign corporate
ownership of
industrial real
estate, but
restrictions on rural
land and residential
properties.

Level 3 plus
restrictions on
foreign ownership of
rural land.
Administrative
procedures for
acquisition of land
by foreign owners
are still more
burdensome than
procedures for
national investors.

No restriction on
foreign ownership
and registration.
Administrative
procedures, including
registration, for
foreign owners are no
less expeditious than
procedures for
national investors.

Land Titling and Cadastre
This indicator is a corollary to land ownership. A land title contains legal information about a parcel of
land, such as the name(s) of the registered owner(s), historical title details, and registration number. Having
land titling legislation in place, combined with a system of documented information, provides investors
with added security that land purchased is not subject to claims for restitution. A cadastre is a
comprehensive register of a country‟s real estate. It commonly includes details of ownership, tenure,
precise location, dimensions, and the value of individual parcels of land. A foreign investor will seek
cadastre information prior to undertaking investment in a new jurisdiction.
Questions
Is titling legislation in place?
Are there backlogs of pending court cases over property titles?
Has titling been completed for urban and rural land?
Have restitution processes been completed?
Are nationalisation rights clearly defined including compensation at fair market value?
Is there a land cadastre and register of liens?
Has cadastre updating been completed?
Is cadastre and lien information easily available at limited cost?
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Table A5.8. Land Titling and Cadastre

Level 1

Titling legislation
incomplete and
inconsistent. Long
backlog of court
cases over property
titles. Land cadastre
and register of liens
on movable goods
not properly
functioning.

Level 2

Level 3

Level 4

Titling legislation in
place. Titling under
way, but not fully
completed. Information
about cadastres and
registers of liens not
easily accessible.

Titling of properties
within urban areas
largely completed.
Property restitution
process well under
way. Cadastre
updating largely
completed. Register
of liens in place.

Titling completed,
including rural
areas. Restitution
process largely
completed.
Nationalisation
rights clearly
defined. Cadastre
updating completed.

Level 5

Titling legislation
transparent.
Nationalisation
possible under strict
conditions with fair
compensation.
Cadastre and lien
information easily
available at limited
cost.

Intellectual Property Rights
As noted in the PFI User’s Toolkit, intellectual property (IP) rights give businesses an incentive to invest in
research and development, fostering the creation of innovative products and processes. 61 They also give their holders
the confidence to share new technologies through joint ventures, licensing agreements, etc. In this way, successful
innovations are in time diffused within and across economies, bringing higher productivity and growth. The main
formal IP instruments are patents, trademarks, copyright, new varieties of plant, industrial designs and geographic
indications.
Questions
Has the government implemented laws and regulations for the protection of intellectual property rights?
What is covered by the IP law?
What international agreements regarding IP does the government adhere (e.g. WIPO or WTO)?
How does the government enforce its IP laws?
Are there criminal procedures and penalties for cases of counterfeiting, piracy, patent infringement, etc?
Is there an IP office to register intellectual property?
Do civil and other mechanisms exist to settle IP disputes?
Are all cases of IP violation are reviewed and investigated by the authorities?
Do officials responsible for enforcement and the judiciary receive specialised training to properly enforce IP laws?
Does the government use information campaigns to raise awareness of penalties for IP infringement?
If a judicial body issues an award on the basis of a violation of IP laws is it always enforced?
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Table A5.9. Intellectual property rights

Level 1

No legislation on
intellectual property
in place.
Systematic violation
of IP rights.

Level 2

Legislation on
intellectual
property
under
preparation.

Level 3
IP rights legislation approved
and ratified for registering and
protecting such IP as: patents;
trademarks, industrial designs
and geographical indications;
copyright, new varieties of
plants, and related rights.
IP legislation is consistent with
WIPO agreements and WTO
TRIPs Agreement.
Enforcement of IP laws and
regulations is weak, as
evidenced by a lack of criminal
procedures and penalties for
cases of counterfeiting, piracy,
patent infringement. No IP
office.
Country appears on various
watch lists and receives poor
peer reviews.

Level 4

Level 5

Level 3 plus the
government has
made efforts to
improve its record
of enforcement.
This includes IP
infringement a
criminal offence;
creating a national
IP office; and
providing civil
procedures and
mechanisms for
settling IP disputes.
Awards are not
consistently
enforced.
Country has been
downgraded or
removed from
various IP watch
lists and receives
improved peer
reviews.

Level 4 plus all
cases of IP violation
are reviewed and
investigated.
Awards are
enforced. Officials
responsible for
enforcement and the
judiciary receive
specialised training
to properly enforce
IP laws.
Government uses
information
campaigns to raise
awareness of the
penalties for IP
infringement.

Guarantees against Expropriation
In certain circumstances, governments may legitimately need to take private property for public
purposes.62 In environmental emergencies, they may need to resettle people whose property is located in
irreparably contaminated areas. To develop and locate infrastructure, such as roads and power stations,
governments may need to acquire land. However, when a government expropriates property, the natural
corollary to the protection of property rights is timely, adequate, and effective compensation. The right to
fair compensation and due process is incontestable. It is also reflected in international customary law and
international investment agreements. Foreign investors actively seek those jurisdictions that offer prompt,
adequate, and effective compensation.
Questions
Does the government maintain a policy of timely, adequate, and effective compensation for expropriation?
Is the compensation based on a fair market assessment of the expropriated investment?
What explicit and clearly defined limits has the government placed on its power to expropriate?
What independent channels exist for reviewing the exercise of this power or for contesting it?
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Table A5.10. Guarantees against Expropriation

Level 1

No national
law or
constitutional
provision for
guarantees
against
expropriation.
No recourse
for foreign
investors.

Level 2

Preparation of
draft law or
constitutional
amendment to
regulate
expropriation
and provide for
prompt,
adequate and
effective
compensation.

Level 3

Law or constitutional
amendment providing
guarantees against
expropriation approved.
Expropriation and regulatory
expropriation are possible only
in strictly defined circumstances
and followed by prompt,
adequate, and effective
compensation.

Level 4

Level 5

Any expropriation order
is reviewed by an
independent body to
ensure the public
interest, due process
and fair compensation.
If international arbitration
is available,
expropriation rulings and
arbitral awards are
regularly enforced.

Clear legal and
administrative
guarantees against
expropriation.
Due process,
public interest
motivation and fair
market
compensation
have always been
adhered to during
expropriations.
International
awards have been
enforced.

International Investment Agreements
International investment agreements promote cross-border investment by reducing restrictions on
sectors closed to FDI, offering foreign investors minimum levels of protection based on international legal
standards (e.g. against expropriation), and by making the rights and obligations of the parties more stable
and predictable.63 Although the government loses some policy flexibility, risks and uncertainties faced by
investors are reduced, helping to mobilise additional investment. Wider country coverage of international
investment agreements is thus one of the elements underpinning an attractive investment environment.64
Question
Does the government pursue international investment agreements as part of a targeted strategy to attract
FDI?
Has the government signed and ratified investment agreements?
Is there a model bilateral investment treaty (BIT) that the government uses to negotiate and is it publicly
available?
Can the government describe the key provisions of its BITs (e.g. broad “asset-based” definition of
investment65, MFN and national treatment in the pre- and post-establishment phases with limited
exceptions, treatment provisions, and investor-state dispute settlement procedures)?
Does the government meet periodically with its treaty partners to review the operation and implementation
of its international investment agreements?
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Table A5.11. International Investment Agreements

Level 1

Has not signed
and does not
pursue investment
treaties with major
trading partners as
part of a targeted
strategy to attract
FDI.

Level 2

Level 3

Level 4

Level 5

Investment treaties
have been
negotiated and
signed with trading
partners as part of
a targeted strategy
to attract FDI.
However,
investment treaties
have not been
ratified.

Level 2 plus majority
of signed treaties have
been ratified.
Investment
agreements contain
inter alia narrow
definition of
investment; provide
MFN and national
treatment at the postestablishment phase
with minimal
exceptions; provisions
on protection of
property; and investorstate dispute
settlement provisions.

Level 3 plus all signed
treaties have been
ratified by the
government and are in
force. Treaties contain
inter alia broad “assetbased” definition of
investment; provide
MFN and national
treatment at the pre
and post-establishment
phases with minimal
exceptions; provisions
on protection of
property, and investorstate dispute
settlement.

Level 4 plus the
government meets
periodically with its
treaty partners to
review the operation
and implementation
of its international
investment
agreements.
The model bilateral
investment treaty the
government uses as
a basis for
negotiation is publicly
available.

International Arbitration
Investor-state dispute settlement mechanisms embodied in most investment treaties entitle foreign
investors to seek redress for damages arising out of host governments‟ alleged breaches of investmentrelated obligations. The system of investment dispute settlement has borrowed its main elements from the
system of commercial arbitration despite the fact that investor-state disputes often raise public interest
issues which are usually absent from international commercial arbitration. Investment arbitration has
expanded in the past decade thanks in part to the more than 2300 bilateral investment treaties (BITs) now
in force around the world. Investor-state arbitration de-politicises a potential dispute between an investor
and host government as the dispute settlement process is undertaken in a neutral forum. Furthermore, an
aggrieved investor assumes the entire burden of pursuing a claim. The investor does not have to ask the
home country government to adopt its claim, thereby saving that government from expending its own
resources and political capital to help the investor.
Questions
Has the government signed and ratified the New York and ICSID conventions?
Does the government allow foreign investors a wide range of choice in international investor-state
arbitration?
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Table A5.11. I International Arbitration

Level 1

Not party to New York
Convention on Recognition
and Enforcement of Arbitral
Awards (1958) or to the
1965 Washington
Convention on the
Settlement of Investment
Disputes between States
and National of Other
States (ICSID).

Level 2

New York and ICSID
conventions signed, but
not ratified.

Level 3

Level 4

Level 5

New York and ICSID
Convention ratified.
Implementing
legislation and
regulations on the
enforcement of arbitral
awards approved.

Foreign arbitral
awards are
generally
recognised and
enforced by local
courts, although in
a limited number
of cases some
problems have
arisen.

Arbitral
awards are
regularly and
systematically
enforced by
the courts.

A5.3.2. Investment Promotion and Facilitation Indicators
Framework


Investment Promotion Strategy



Implementing Agency



Monitoring and Evaluation



National and Sub-national Cooperation

Investment Promotion Services and Activities


FDI-SME linkages



One stop shop



Customer Relationship Management



Policy advocacy



Aftercare services

Investment Promotion Strategy
The 2006 Investment Reform Index identified three important elements that should be contained in an
IPF strategy: i) a vision for the country; ii) a precise definition of where to compete; iii) a roadmap of how
to compete and meet objectives.66
The “vision” should contain national development objectives (e.g. building a competitive market
economy) and indicate how those objectives will be met (e.g. through maximising scale and scope of
private foreign and domestic investment).
A precise definition of “where to compete” includes identifying specific sectors (e.g. IT, tourism),
geographic locations (e.g. neighbouring regions), customer types (e.g. new investors, old ones looking to
expand existing operations) and measures to improve the business climate (e.g. local skills development).
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A roadmap of “how to compete” identifies the ideas behind activities to generate greater inward flows
(e.g. linkage programmes), services to be provided to foreign investors to facilitate their establishment and
operation (e.g. one stop shops), and mechanisms to continuously improve the business environment
(e.g. policy advocacy).
In addition, IPF strategies should provide a blueprint for implementation such as identifying an
organisational structure (e.g. responsibilities of senior management and implementing units) and necessary
human resources (e.g. skill sets) and financial requirements (e.g. budget estimates) to implement the
strategy.67 Lastly the strategy should contain a timetable for a comprehensive review to take stock of
accomplishments and areas of improvement.
Question
Does the government have an IPF strategy supported by a strategic plan?
Does the strategic plan contain a clear vision for the country, precise definition of where to compete, and a
roadmap of how to meet objectives?
Does the strategy provide a blueprint for implementation such as identifying an organisational structure,
human resource needs and financial requirements?
Does the strategy contain a timetable for a comprehensive review?
Table A5.12. Investment Promotion Strategy

Level 1

No investment
promotion and
facilitation (IPF)
strategic plan.

Level 2

IPF strategic
plan in
development
phase.

Level 3

Level 4

IPF strategic plan
approved by government
and contains clear vision
for the country; precise
definition of where to
compete; and roadmap of
how to compete and meet
objectives.
The strategy does not
contain key operational
mechanisms nor the
notions of services it will
provide.

Level 3 plus the IPF
strategy contains a
blueprint for an
organisational structure
to implement priorities
and meet objectives.
Organisational structure
delineates
responsibilities from
senior management to
implementing units.

Level 5

Level 4 plus the
strategy provides
details of specific
human resource
needs and financial
requirements. The
strategy contains a
timetable for a
comprehensive
review.

Implementing Agency
The IPA is responsible for executing the IPF strategy. It has many functions including that of demand
generator (e.g. image building, marketing and promotion) and investment facilitator (e.g. helping foreign
investors navigate through regulatory procedures). Specific activities and programmes run out of the IPA
will be evaluated in subsequent indicators covering SME-FDI linkages, one-stop shops, customer relations
management, policy advocacy, and aftercare services.
A non-political and non-governmental IPA provides stability and continuity as it is less affected by
periodic changes in government. The IPA should be a separate body that reports to a board of directors
appointed by the government. The board should be chaired by a private sector appointee and include
representatives from key ministries (e.g. Economy, Foreign Affairs, Finance, Justice, Regional
Development) and domestic and international private companies. IPA staff should have specific language
skills and knowledge concerning business issues, legal affairs and industry sectors. The IPA should also
benefit from stable financial resources in order to execute the investment promotion strategy.
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Question
Has the government set up an IPA to implement the IPF strategic plan?
Does the IPA have the support of key public and private sector decision makers?
Has the IPA received a formal mandate to implement the investment promotion strategy?
What structure does the IPA have? Does the IPA have a set internal organisation (e.g. senior management,
private sector CEO and functional units)?
Are IPA staff a mix of private and public sector employees with ability to communicate in multiple
languages?
Does the IPA have a stable budget to cover all overhead and salary costs?
Does the IPA have an internal planning mechanism (e.g. calendar of events and deadlines, statistical
tracking mechanisms, internal rules and procedures for staff, and adequate IT resources) to support its
operational effectiveness?
Table A5.13. Implementing Agency

Level 1

No IPA.
Investment
promotion activities
undertaken in
uncoordinated
manner across
different government
ministries.

Level 2

IPA is authorised by
government with
backing of key public
and private sector
decision makers.
The IPA structure is
decided and the IPA
receives a formal
mandate to implement
the investment
promotion strategy.

Level 3

Level 2 plus the
IPA’s internal
structure is
determined.
The IPA is staffed
with a mix of private
and public sector
employees who
speak multiple
languages.

Level 4

Level 5

Level 3 plus IPA is
given an annual
budget to cover
typical overhead
costs, salaries of all
employees, travel
costs, IT
expenditures, etc.

Level 4 plus the IPA
has an internal
planning mechanism
that supports the
agency’s operational
effectiveness. The
mechanism consists
of a calendar of
events and
deadlines, statistical
tracking
mechanisms, internal
rules and procedures
for staff, and
adequate IT
resources.

Monitoring and Evaluation
Monitoring and evaluation mechanisms track the IPA‟s progress against goals defined in the strategic
plan and assess whether objectives are being met and at what cost. Monitoring and evaluation mechanisms
allow IPAs to change programme activities if deemed ineffectual while demonstrating accountability to
oversight bodies. The results of monitoring and evaluation should be benchmarked against the performance
of other IPAs and made publicly available. The FIAS toolkit created by the Foreign Investment Advisory
Service (FIAS) and the FDI Promotion Centre provides key elements in the design of a monitoring and
evaluation instrument which have been adapted to this indicator.68
Question
Does the investment promotion institution have a regular monitoring and evaluation structure or is it done
on an ad hoc basis?
How long has the monitoring and evaluation mechanism been in place?
Are all of the IPAs activities subject to monitoring and evaluation?
Are results of monitoring and evaluation benchmarked and publicly available?
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Table A5.14. Monitoring and Evaluation

Level 1

No monitoring or
evaluation
mechanisms exist.

Level 2

IPA has begun to
design a monitoring and
evaluation mechanism.
Full implementation of
monitoring and
evaluation mechanism
still not completed.

Level 3
IPA has
implemented a
monitoring and
evaluation
mechanism. All IPA
activities undergo
evaluation, including
cost effectiveness
and investment
attraction and
retention.
Results are kept
within the IPA and
are not
benchmarked
against other
jurisdictions nor
publicly released.

Level 4

Level 3 plus results
are benchmarked
against
performance of
other IPAs, but are
not publicly
released.

Level 5

Level 4 plus results
are benchmarked
against other IPAs
and are publicly
available.

National and Sub-National Co-operation
In addition to a national investment promotion agency, countries may have bodies that undertake
investment promotion activities at sub-national or regional levels. The division of responsibilities between
these agencies should be clear so as not to confuse potential investors. Where possible, the national and
sub-national agencies should avoid unnecessary duplication of activities so as to maximise the
effectiveness of resources devoted to attracting and retaining new investors. In addition, national and subnational agencies should periodically review approval procedures to ensure investors are not being
subjected to unnecessary delays.
Question
Do the national and sub-national investment promotion agencies have clear divisions of responsibility and
competency?
Do national and sub-national investment promotion agencies co-operate and co-ordinate their investment
promotion activities?
Do national and sub-national investment promotion agencies periodically review their respective approval
procedures to ensure investors are not being subjected to unnecessary bureaucratic barriers or delays?
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Table A5.15. National and Sub-national Co-operation

Level 1

The division of
competencies
between national
and sub-national
investment
promotion agencies
is unclear.
Sub-national and
national IPAs do not
co-ordinate activities
with a view to better
targeting investment
projects.

Level 2

National and subnational IPAs have
initiated
consultations on
finding ways and
means of clarifying
their respective
competencies and
improving the
co-ordination of
investment
promotion activities.

Level 3
National and subnational IPAs have
prepared detailed
proposals for
policymakers to clarify
their respective
competencies.
In addition, national
and sub-national IPAs
have agreed to
co-operate and
co-ordinate their
investment promotion
activities so as to avoid
the unnecessary
duplication of efforts
where appropriate.

Level 4

Level 5

National and subnational IPAs have
clear competencies
that do not overlap.
National and subnational IPAs have
begun to
co-ordinate activities
with a view to both
attracting and
retaining investment
projects.

Level 4 plus the
national and subnational investment
promotion agencies
periodically review
their respective
approval procedures
to ensure investors
are not being
subjected to
unnecessary
bureaucratic hurdles
or delays.

FDI-SME Linkages
OECD member governments actively seek to support the development of small and medium-sized
enterprises (SME). In 2005 the OECD Investment Committee issued a policy statement expressing the
committee‟s views on good policy practices to enhance linkages between foreign investors (FDI) and
SMEs. A linkage programme between SMEs and foreign FDI should adopt a structured approach which
foreign and local enterprises can use to support each others‟ economic performance. An SME-FDI linkage
programme should have a defined linkage strategy (e.g. prioritised sectors, clearly identified foreign and
local participants, and a designated pilot sector); a basic operating structure (e.g. a co-ordination committee
and project team); a launch phase (e.g. selected companies are invited to participate, strategic audits are
conducted, and marketing campaigns initiated); a monitoring and evaluation mechanism (measuring
quality and quantity of linkages); and a programme of sustaining linkages (e.g. business networks and
clusters).
Questions
Does the IPA have a programme of supporting linkages between local SMEs and foreign investors?
Have sectors been prioritised for a SME-FDI linkage programme?
Has a pilot sector been selected?
Has the organisational structure for SME-FDI linkages been put in place?
Has the pilot programme been launched and is it being monitored and evaluated?
Has the pilot programme been expanded and are the SME-FDI linkages being sustained?
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Table A5.16. SME-FDI Linkage Programmes

Level 1

No activities
supporting SME
linkages with foreign
investors.
The IPA is in the
process of defining a
linkage strategy.

Level 2

Level 3

Level 4

Level 5

IPA in the process of
setting up the
programme’s basic
operating structure.
This includes
designating a
co-ordination
committee with key
stakeholders;
detailing a budget
and planning cycle;
hiring staff;
establishing a
monitoring system;
and creating an FDI
database to track
interested foreign
investors.

Level 2 plus the IPA
launches the
programme in a pilot
sector. This entails
approaching local
SMEs and conducting
strategic audits to
assess their capacity
for participating in the
linkage programme;
defining a development
plan with each
participating SME;
timing media and
promotional campaigns
to generate interest
from foreign
enterprises; and
developing databases
to track communication
with SMEs and foreign
investors.

Level 3 plus the
IPA monitors the
degree and depth of
linkages being
created and
considers
expanding the
programme into
new sectors where
appropriate.

Level 4 plus new
means of sustaining
linkages beyond the
initial programme are
explored, e.g. such
as fostering business
networks.

One-Stop Shop
In order to assist foreign investors in overcoming regulatory hurdles an IPA may create or designate a
single point of contact or a one-stop shop (OSS). The basic idea is that an investor would only have to be
in contact with one single entity to obtain all the necessary paperwork in one streamlined and co-ordinated
process, rather than having to go through a labyrinth of different government bodies.69 Two examples of
high-level OSS systems are the Economic Development Board (EDB) in Singapore and the Industrial
Development Authority (IDA) in Ireland. In both cases, foreign investors can rely on the agencies to
provide nearly all approvals and clearances required for their investment, such that foreign investors need
only to deal directly with a small number of separate authorities, and even then both agencies tend to be
highly effective in ensuring co-operation.70
Question
Does the IPA have a designated investment facilitation unit or one-stop shop?
Does the OSS have the authority to approve all regulatory and procedural requirements necessary to
establish a foreign enterprise?
If not, what proportion of regulatory and procedural requirements is the OSS responsible for
approving?
Does the OSS provide assistance to foreign investors when they are required to deal with separate
approval authorities?
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Table A5.17. One-Stop Shop

Level 1

Level 2

Level 3

The notion of
offering OSS
services is not
defined in the
investment
promotion strategic
plan.
No OSS unit exists
within the IPA.
Foreign investors
are left to navigate
approval, screening,
and other regulatory
services by
themselves.

OSS is defined in the
investment promotion
strategic plan.
The IPA offers a limited
OSS service whereby
foreign investors only
deliver necessary
paperwork to the OSS
for onward transmission
to other regulatory
bodies.
Foreign investors must
co-operate with other
regulatory bodies to
implement their
projects.

The IPA offers
expanded OSS
services. The OSS
has a mandate to
approve some, but
not most, regulatory
approvals and
registration
procedures
necessary for
foreign investment
projects in the host
country.

Level 4

Level 5

OSS is responsible
for providing the
majority of
regulatory approvals
and registration
procedures
necessary for
establishing a
foreign business in
the host country.

OSS is directly
responsible for
providing nearly all
regulatory approvals
and registration
procedures
necessary for the
establishment of
foreign businesses in
the host country.
OSS is main port of
call for foreign
investors.

Customer Relationship Management (CRM)
A CRM process enables an IPA to actively manage relations with foreign investors in an organised,
strategic manner. In practice that means developing methodologies, internal operations, software and
Internet capabilities to be able to better address foreign investor needs and, as a result, increase the
likelihood that the foreign investor will enter the host country.
Using a CRM-based system, the IPA can keep track of key foreign investor information such as
contacts, correspondence and meetings, and geographic location preferences with a view to matching
foreign investors‟ needs with what the host country offers.
The CRM-based system goes beyond recording basic corporate information about the potential foreign
investor. IPAs can analyse the data from CRM-based processes to identify their most likely foreign
investors, enrich and individualise foreign investor contact, manage marketing campaigns, and serve wider
geographical regions.
Questions
Does the IPA have a CRM-based process in place?
What kind of foreign investor information does the IPA track through its CRM process?
Does the IPA use a specific type of CRM software system?
Does the IPA undertake follow-up conversations and meetings with interested foreign investors?
Does the IPA tailor specific investment promotion campaigns as a result of its CRM process?
Does the IPAs CRM strategy target foreign investors across a broad geographic spectrum?
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Table A5.18. Customer Relationship Management

Level 1

The IPA does not
follow a CRMbased strategy.
The IPA does not
track
communication
with interested
foreign investors
and inquiries are
not followed up.

Level 2

Level 3

Level 4

Level 5

The IPA is committed
to a limited CRMbased approach.
The IPA only tracks
basic corporate
information about
interested foreign
investors and does not
follow-up initial
enquiries.
The IPA’s limited
CRM-based approach
results in generic
marketing campaigns
targeting foreign
investors located in a
narrow geographic
region.

IPA has expanded its
CRM strategy.
In addition to basic
corporate information,
IPA tracks all
communication
exchanges and
meetings, and
geographic preferences
expressed by foreign
investors.
IPA undertakes follow-up
conversations with
foreign investors, but
presentations and
campaigns remain
generic.
IPA’s CRM strategy
remains targeted on
foreign investors located
in a narrow geographic
region.

Level 3 plus the
IPA always
undertakes followup conversations
and meetings, with
campaigns tailored
to the foreign
investor.
The IPA uses
sophisticated CRM
software packages
such as ARC to
manage its CRM
strategy.
The IPA’s CRM
strategy remains
targeted on foreign
investors located in
a narrow
geographic region.

Level 4 plus the
IPA’s CRM strategy
targets potential
foreign investors
across a broad
geographic
spectrum.

Policy Advocacy
Policy advocacy refers to the degree to which the IPA can shape and/or remove legal, regulatory and
administrative practices as they apply to FDI. The IPA should have an advocacy role vis-à-vis the investor
community and its government counterparts. Policy advocacy functions should be agreed upon by the IPA
and relevant government ministries and agencies. Staff from the IPA should contribute to policy reviews of
existing measures as they relate to FDI and design of new ones. Results of strong policy advocacy can be
seen in the greater liberalisation of investment laws and increased flows of inward FDI.
Questions
Is policy advocacy defined in the investment promotion strategic plan and does the IPA have a policy
advocacy unit staffed by experts in the field of investment policy?
Does the policy advocacy unit hold regular, pre-announced consultations with foreign investors to
gauge their views on the regulatory environment concerning foreign investment? Does it communicate the
results of these consultations to officials responsible for developing foreign investment regulations?
Does the policy advocacy unit undertake annual assessments of the impact of FDI?
Does the IPA have defined policy advocacy role when it comes to the liberalisation and design of
measures directed at FDI?
What results can the IPA showcase as a result of its policy advocacy efforts?
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Table A5.19. Policy Advocacy

Level 1

Level 2

Level 3

Level 4

Level 5

Policy advocacy is
not defined in the
investment
promotion strategic
plan.
The IPA does not
have a policy
advocacy function or
unit.
It does not
communicate foreign
investor concerns to
ministries or
agencies responsible
for investment policy.

Policy advocacy is
defined in the
investment promotion
strategic plan.
However, the IPA does
not have a defined
policy advocacy unit
with staff.
The IPA consults with
foreign investors on an
ad hoc basis and
communicates their
concerns on the
regulatory and
administrative
environment to
ministries and agencies
responsible for
investment policy only
occasionally.

Level 2 plus a
designated unit
within the IPA exits.
The unit holds
regular, preannounced
consultations with
foreign investors to
get their views on
the host country’s
regulatory
environment
concerning foreign
investment.
Results of
consultations are
relayed to
government
officials.

Level 3 plus the
policy advocacy unit
undertakes annual
assessments of the
economic impact of
FDI which are
relayed to
government
officials.
It does not have a
role in policy
discussions aimed
at liberalising
foreign investment
laws and
regulations.

Level 4 plus the
policy advocacy unit
has a role in policy
discussions aimed at
liberalising foreign
investment laws and
regulations.
As a result of policy
advocacy activities,
the government has
liberalised national
laws covering foreign
investment.

Aftercare Services
Aftercare services in the investment promotion context are equivalent to “after-sales services” in the
retail sector. They are intended to enhance customer satisfaction and encourage “repeat purchases”.71 In
this context, the aftercare services that an IPA provides to a foreign investor are intended to retain a
particular foreign investor in a location or support its expansion.
Aftercare services can range from assisting foreign investors with administrative procedures, such as
obtaining building permits and licenses, to more advanced services such as identifying local suppliers.
Questions
Does the IPA provide aftercare services to foreign investors?
What is the range of aftercare services that an IPA provides to foreign investors? Do these services
include administrative services (e.g. obtaining permits, licenses visas) and operational services
(e.g. support for training and identifying local suppliers)?
Does the IPA provide the foreign investor with customer responsiveness guarantees (i.e. providing a
response within a given timeframe?)
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Table A5.20. Aftercare Services

Level 1

The IPA does not
offer any aftercare
services.

Level 2

Level 3

Level 4

Level 5

The notion of aftercare
services is defined in
the investment
promotion strategic
plan.
The IPA is in the
process of defining the
precise types of
aftercare services it will
offer to established
foreign investors.

The IPA has begun
to offer limited
aftercare services of
an administrative
nature to the foreign
investor, such as
obtaining business
licenses, work
permits, and finding
housing for
expatriates.
Responses to
foreign investors are
not within a given
timeframe.

Level 3 plus the IPA
provides operational
services such as
finding local
suppliers for foreign
investors.
The IPA has begun
to implement
customer
responsiveness
guarantees
(i.e. responding
within a given
timeframe).

Level 4 plus the IPA
always follows up
investor queries
within a specific
timeframe.

A5.3.3. Transparency Indicators


Publication Avenues and Tools



Prior Notification and Consultation



Procedural Transparency

Publication Avenues and Tools
OECD good regulatory practices include the codification of primary legislation and laws, the
publication of the consolidated registers of all subordinate (or secondary) legislation, and the provision of
public access via the Internet. Most OECD countries whose national language is not English publish their
legislation or descriptions of their policies in English.
Questions
Has the government codified and published all primary and subordinate investment laws?
Can foreign investors readily obtain written copies of national legislation, amendments, regulations and
procedures covering foreign investment? Are laws and regulations electronically available over the
internet?
Can the foreign investors obtain certified English translations (or in other languages) of laws and
regulations free of charge or at a nominal cost?
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Table A5.21. Publication Avenues and Tools

Level 1

Level 2

Level 3

Primary and
secondary
legislation, including
regulations and
administrative
procedures
governing the
treatment of foreign
investment, is not
codified.

Primary and secondary
legislation, including
regulations and
administrative
procedures governing
the treatment of foreign
investment, is codified
and available through
the host country’s
official gazette.
But available only in
official language of host
country.

All legislation,
including
amendments and
regulations
governing treatment
of foreign
investment, is
publicly available in
written form.
Some, but not all,
laws and regulations
are electronically
available on the
Internet.

Level 4

Level 3 plus all
laws and
regulations
available over the
internet.
Certified English
translations not
available.

Level 5

Level 4 plus certified
English translations
can be obtained free
of charge or at a
small cost.

Prior Notification and Consultation
Prior notification and consultation with interested parties are integral parts of OECD good practices in
furtherance of public sector transparency. A number of OECD countries have general laws requiring prior
notification of proposed legislative changes and many require consultations with interested parties as part
of the legislative process.72
Involving foreign investors and other stakeholders in the process of relevant regulatory changes can
contribute to the legitimacy and effectiveness of the new regulatory investment measures. Moreover,
fostering feedback through prior notification and consultation ahead of actual decisions can help public the
authorities to devise better regulations and build support for compliance.73
Question
Does the government announce in advance or give prior notification of changes to investment laws,
regulations and policies?
Does the government provide stakeholders with an opportunity to send written comments on proposed
legislative, regulatory or policy changes?
Does the government actively consult interested stakeholders when considering changes to legislative
or policy frameworks that affect foreign investment?
Can the government describe its process for consultations?
Which stakeholders are included in consultations?
Are the consultations held periodically or on an ad hoc basis? Are the outcomes of the consultations
(e.g. transcripts) publicly released?
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Table A5.22. Prior Notification and Stakeholder Consultations

Level 1
The government
does not give prior
notification of
changes to
investment laws,
regulations and
policies.
Nor does it
undertake
consultations with
interested
stakeholders
(e.g. private sector,
foreign investors,
NGOs, civil society)
in the area of
investment policy.

Level 2

Level 3

Level 4

Level 5

The government gives
prior notification of
intended changes to
investment laws,
regulations, and
policies.
It allows interested
stakeholders to provide
written comments.
The government does
not undertake or
organise face-to-face
consultations with
interested
stakeholders.

Level 2 plus the
government
undertakes limited
face-to-face
consultations with a
narrow selection of
stakeholders
(e.g. only domestic
businesses).
Consultations are
held on an ad hoc
basis.

Level 3 plus the
government
includes a broad
cross-section of
stakeholders in its
consultations
(e.g. private sector,
foreign investors,
NGOs, civil society,
academia).
Consultations
remain on an ad
hoc basis.

Level 4 plus the
consultations are held
periodically
and results
(e.g. transcripts) are
released for public
consumption.

Procedural Transparency
Registration, authorisation, and permit formalities can cost businesses time and money.74 They may
also lead to abuse of administrative discretion, red tape, and corruption, so it is crucial that they be
administered in a transparent, formal, impartial, and reasonably speedy manner.75 Procedural transparency
includes the provision of legal mechanisms enabling investors to appeal denials of investment projects. It
also allows for prompt, impartial reviews and should provide clear descriptions or explanations of
administrative requirements and statutory delays for rendering decisions, and allow plaintiffs to present
additional facts and arguments. Programmes to simplify and cut down red tape, one-stop shops, and new
technology may be additional ways to enhance procedural transparency.
Questions
Does the government subject investment projects to an approval or screening process? Can the
government describe the approval/screening process and under what terms an investment project would be
subject to approval or screening (e.g. size of investment, entry into a sensitive sector)?
Does the government make publicly available in written form and on the Internet all guidelines and
criteria used to evaluate investment projects?
Does the government notify investors if their investment projects have been approved or rejected? In the
case of approval is the silence-is-consent rule used? In the case of rejection is notification given in written
form with an explanation?
Does the government place strict time limits on the duration of the approval/selection process?
Does the government commit to protecting commercially sensitive information submitted by the investor as
part of the approval/screening process?
What are the investors’ legal rights with regard to administrative approval decisions? Is the investor
entitled to appeal a decision by the reviewing authority that rejects the investment project? Does this
include a right to a prompt and impartial review of the authority’s decision, including a judicial review?
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Table A5.23. Procedural Transparency

Level 1

Level 2

Level 3

Level 4

Level 5

The government requires
that investment projects be
subject to an
approval/screening process
if they are a certain size or in
sensitive sectors.
The government makes
publicly available through
either written or electronic
formats the thresholds and
sectors that trigger approval
and screening processes.
However, the government
does not make publicly
available in either written or
electronic formats the
criteria and guidelines used
to evaluate the investment
projects.

Level 1 plus all
guidelines and
criteria used to
evaluate investment
projects are publicly
available in either
written or electronic
format.
The government
provides investors
with written
notification if their
projects have been
approved or rejected.
In the case of
rejection, however,
no explanation is
given.
The investor cannot
appeal a rejection.

Level 2 plus
the government
places firm
time limits on
the length of
the approval
and screening
process and
adopts the
silence-isconsent” rule
for approvals
and
screenings.
Investors
cannot appeal
rejections.

Level 3 plus the
investor receives in
writing an
explanation as to
why the reviewing
authority rejected
the investment
project.
The government
commits to
protecting
commercially
sensitive
information
submitted by the
investor as part of
the approval and
screening process.

Level 4 plus the
investor has a right
to complain or
appeal a decision by
the reviewing
authority that rejects
investment project.
This includes the
right to a prompt and
impartial review of
the authority’s
decision, including a
judicial review.

A6. Other Assessment Tools
PFI User’s Toolkit
The OECD Policy Framework for Investment supplies a User’s Toolkit that relates to the laws,
regulations, and practices in countries which directly enable or discourage investment, and those which
enhance public benefit from investment. They cover, for instance, policies for the transparent and nondiscriminatory treatment of investors, expropriation and compensation laws, and dispute settlement
practices.
The chapter on investment policy in the User’s Toolkit identifies through eight questions the most
important issues for judging the effectiveness of a country‟s investment policies and practices. The focus is
often on the specific needs of foreign investors, but the issues apply in most instances to domestic investors
as well. The chapter supplies the PFI user with additional detail as to why such investment policy questions
are important and offers specific guidance on issues to scrutinise in order to form an opinion of how well a
country‟s investment policies perform against the benchmark of good practices. The eight key PFI
questions on investment policy relate to:


laws and regulations



effective ownership registration



intellectual property rights



contract enforcement and dispute resolution



expropriation laws and review processes



equal treatment for national and international investors



international co-operation and periodic review



international arbitration instruments.
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FDI Regulatory Restrictiveness Index
The OECD‟s FDI Regulatory Restrictiveness Index calculates a summary measure of restrictiveness
for OECD members and extends the approach to 13 other non-member countries. It covers three broad
categories of restrictions: limitations on foreign ownership; special screening and notification procedures
that apply only to foreign investors; and post-entry management and operational restrictions. It also
examines nine sectors and eleven subsectors.
The objective of the index is to capture statutory deviations from national treatment rather than the
general institutional environment. The strength of the index is that it provides policymakers with a means
of cross-country comparison and, in combination with other factors, explains variations between countries
in attracting FDI. Among its limitations, however, is the fact that it does not identify non-policy-related
institutional or informal restrictions. Furthermore, it excludes primary sectors such as agriculture and
natural resource extraction which, for developing and transition countries, may account for a larger share
of inward FDI flows than in OECD member states.
Ease of Doing Business
The World Bank Group‟s Ease of Doing Business Index examines the cost, length and complexity of
various aspects of the investment climate and provides a score of how long it takes in each country for a
business to complete key regulatory tasks. The index compares scores from 178 countries. A nation„s
ranking on the index is based on the average from 10 sub-indices.
The index is built on the study of laws and regulations, with input from and verification by more than
5 000 government officials, lawyers, business consultants, accountants and other professionals who
routinely advise on or administer legal and regulatory requirements. The sheer number of countries
assessed and the approach of comparing statutory requirements with the actual time required to meet those
requirements is one advantage of the Doing Business methodology.
The World Bank acknowledges that the Ease of Doing Business Index also has its limitations –
e.g. data refers to businesses operating in the country‟s most populous city, assessment is based on limited
liability businesses, and measures of time involve an element of judgment by expert respondents.76 An
additional limitation is that regulatory transparency is not assessed – e.g.: Do businesses have access to
codified laws and regulations? Are businesses consulted in the development of new policies? Can
businesses appeal the rulings of reviewing authorities.77
FIAS Pilot Project
The World Bank‟s Foreign Investment Advisory Service (FIAS) is running a pilot project on
developing FDI indicators measuring the ease of establishing and operating a foreign-owned business. The
project aims to compare the quality of investment climates across countries with a view to stimulating
investment policy reforms. The project will combine an evaluation of the quality of laws and policies, and
their implementation and enforcement in practice, in essence mirroring the approach taken for the Doing
Business index. The indicators to be covered include: foreign ownership restrictions78; pre-establishment
procedures; access to land; currency convertibility and repatriation; expropriation; and investment
promotion. At the time of writing this explanatory note the project will have moved from a 20-country
pilot phase to an initial operational phase for 80-100 countries. Results are expected to be published in the
spring/summer of 2009.
MIGA Investment Promotion Performance Review
In 2006 the World Bank‟s Multilateral Investment Guarantee Agency (MIGA) released its inaugural
Investment Promotion Performance Review. The review benchmarked the performance of IPAs in
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providing information to investors engaged in their initial screening, or “long listing”, of project locations.
It used a provisional framework for assessing operational aspects of IPA customer service that MIGA
created in 2005 after conducting a pilot study. The 2006 publication evaluated the web sites and inquiryhandling practices of 114 developing-economy and 11 developed-economy IPAs. The website assessment
evaluated four dimensions: information architecture; design; content; and promotional effectiveness. The
inquiry-handling assessment evaluated: availability and contactibility; responsiveness and handling;
response; and customer care.
A novel aspect of MIGA‟s approach is that results are presented by region79 and benchmarked against
best-practice IPAs from developed countries. Among the limitations of the review are that individual
country comparisons cannot be made and that other investment promotion themes, such as linkage
programmes between foreign investors and local enterprises, post-establishment aftercare services, and
policy advocacy activities undertaken by IPAs are not covered. At time of writing this explanatory note a
2007 edition of the review had yet to be released.
Other Indices and Rankings
A number of international indices and rankings based on a combination of hard data and executive
surveys allow for cross-country comparisons and long-term trend analysis. These rankings, however, fail to
factor into their analysis the actual quality of laws, regulations, and procedures affecting inward FDI and
the means by which policy reforms are undertaken and implemented. For example, many do not provide
measures for evaluating progress in the implementation of policies geared toward non-discrimination and
transparency.

Some Publications that Supply Indices and Ranks
IMD‟s World Competitiveness Yearbook: it examines 55 economies, based on four broad themes –
economic performance; government efficiency; business efficiency; and infrastructure. The focus is
primarily on hard data from international, regional, and national sources, and survey data from its annual
Executive Opinion Survey.
World Economic Forum‟s Global Competitiveness Report: covers 131 major and emerging economies.
It is made up of over 90 variables, of which two-thirds come from the Executive Opinion Survey, and onethird from publicly available sources. The variables are organised into 12 pillars of competitiveness:
institutions, infrastructure, macroeconomic stability, health and primary education, higher education and
training, goods market efficiency, labour market efficiency, financial market sophistication, technological
readiness, market size, business sophistication, and innovation.
Fraser Institute‟s Economic Freedom of the World: a report that measures the degree to which the
policies and institutions of countries are supportive of economic freedom. Forty-two data points are used to
construct a summary index and to measure the degree of economic freedom in five broad areas: size of
government; legal structure and security of property rights; access to sound money; freedom to trade
internationally; and regulation of credit, labour and business. The 2007 index ranked 141 nations and
included a number of new components based on the World Bank‟s Ease of Doing Business ratings.
Country-Specific Publications
Individual country reports, reviews, and outlooks prepared by the OECD, WTO, UNCTAD and the
Economist Intelligence Unit are good sources of statistical data on investment flows, while offering
analyses of regulatory policy development and trends. Such reports explore in-depth issues of special
relevance to a particular country. They can, for example, assess a specific economic sector in detail or
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focus on a particular aspect of investment policy. The limitation of the reports, however, is that crosscountry or regional comparisons become extremely difficult in the absence of standardised themes or
analytical approaches.
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NOTES TO APPENDIX OF DIMENSION I-1, INVESTMENT POLICY AND PROMOTION

52

The Investment Reform Index (IRI) is a practical tool developed by the OECD‟s Investment Compact to measure and
communicate progress made by South East European countries in improving their investment climate.
http://www.investmentcompact.org/pages/0,3417,en_35424885_35425116_1_1_1_1_1,00.html
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On 11 May 2006, the OECD Council adopted and declassified the final report by the Investment Committee on the Policy
Framework for Investment (PFI). It was then endorsed during the OECD Ministerial meeting on 23-4 May 2006.
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OECD (2003), A Framework for Investment Policy Transparency.
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OECD PFI: User‟s Toolkit on Investment Policy:
//www.oecd.org/document/10/0,3343,en_39048427_39049329_39631818_1_1_1_1,00.html
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The OECD Investment Committee‟s project on “Freedom of Investment, National Security and Strategic Industries” has, since
early 2006, provided a forum for intergovernmental dialogue on how governments can reconcile the need to preserve and
expand an open international investment environment with their duty to safeguard essential national security interests.
Discussions so far have revealed strong support for three principles for investment policy measures addressing essential security
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