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Chapter 2

Protecting jobs, enhancing flexibility:
A new look at employment

protection legislation

This chapter describes the employment protection legislation (EPL) currently in force
in OECD countries and selected emerging economies (including all G20 countries). It
also presents the latest quantitative estimates of the degree of stringency of EPL,
which can be compared across countries. These estimates are the result of a
comprehensive effort to update the OECD EPL indicators based on a more accurate
collection methodology and taking into account the relevant legislation, collective
agreements and case law. This effort has also led to a significant revision of
historical time series of these indicators. The chapter also characterises different
models of employment protection across OECD countries. In addition, it points to a
clear tendency towards reductions of the degree of stringency of employment
protection over the past five years, mostly focused on regulations governing
individual and collective dismissals.

The statistical data for Israel are supplied by and under the responsibility of the relevant Israeli
authorities. The use of such data by the OECD is without prejudice to the status of the Golan Heights,
East Jerusalem and Israeli settlements in the West Bank under the terms of international law.
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Key findings
Adjusting the level and composition of the workforce to adapt to changing demand

conditions and technology is vital for effective businesses operation and therefore for

productivity and economic growth. But job displacement entails significant costs for the

workers concerned in terms of earning losses and the possible obsolescence of their

job-specific skills and experience. Social costs are also important. For example, greater

financial distress associated with job loss may entail health problems. To minimise these

costs, public policies such as unemployment benefits, job-search assistance and active

labour market programmes are put in place by governments. But these policies are

financed by the society through higher taxes. Striking an adequate balance between

allowing an efficient reallocation of labour resources and the need to protect employees is

therefore a key priority for policy makers.

Historically, employment protection legislation (EPL), that is the rules governing the

hiring and firing of workers, has been typically designed to protect jobs and increase job

stability, by reducing job destruction, with the aim of preserving the individual worker and

society from some of the above-mentioned costs. However, in some cases, constraints

imposed to firms might be excessive, thereby discouraging job creation and needed

reallocation. From both a research and policy perspective, it is important to accurately

measure EPL in order to determine its labour market impacts, identify best practices and

assess reform progress. Since the early 1990s, the OECD has sought to accurately measure

regulations concerning the dismissal of regular employees and hiring of workers on

temporary contracts. This chapter presents the latest estimates for OECD countries and

selected emerging economies (including all G20 countries). They are the result of a

comprehensive effort to update the OECD indicators, based on a more accurate collection

methodology and taking account not only of legislation but also of national or branch-level

collective agreements and case law, where relevant. This effort has also led to a significant

revision of historical time series.

Three facts stand out from the comparative analysis of firing regulations across countries.

First, countries with the strictest regulations as regards notification, negotiation and

authorisation requirements before notice of termination of employment can be served tend to

have also restrictive provisions in at least some other areas (e.g. severance pay or the definition

and costs of unfair dismissals). Second, two alternative models of employment protection

emerge. In a number of countries the definition of unfair dismissal is very narrow but workers

are usually compensated, no matter whether termination was fair or wrongful. By contrast, in

the other group of countries, ordinary compensation tends to be low or zero, but the definition

of unfair dismissal is large and the compensation for unfair dismissal high. Third, with the

main exception of a number of emerging economies, there seems to be a consensus among

policy makers that mass dismissals have a particularly negative effect on social well-being and

stricter protection is needed, so that the cross-country variation of the stringency of regulation

on collective redundancies is smaller than that of individual dismissals.
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Greater cross-country variation can be observed as regards regulations for temporary

employment, partially due to the fact that those countries that intensively regulate

standard fixed-term contracts typically take a restrictive stance as regards other forms of

temporary contracts such as temporary-work-agency employment. By contrast, no clear,

simple relationship emerges between regulations for permanent and temporary contracts.

Instead, two country clusters emerge. On the one hand, common-law countries are

typically characterised by unrestrictive regulations as regards temporary contracts and

weak to intermediate protection against individual dismissal. On the other hand, the other

countries are characterised by intermediate to high regulation of both temporary contracts

and individual dismissals.

Although not included in the OECD indicators, the efficiency of the process of dispute

resolution is another key determinant of the costs and effectiveness of employment

protection. For employers, costly, complex or time-consuming legal processes can add

significantly to the cost of hiring and especially dismissing workers. But equally, if it is

difficult or costly for employees to pursue cases of unfair dismissal, they might be exposed

to arbitrary actions from employers. More than half of OECD countries have specialised

courts or procedures to handle unfair dismissal cases, making courts more accessible,

reducing the time taken to deal with cases and improving satisfaction with outcomes. In

addition, alternative dispute resolution mechanisms are often in place. Resolving disputes

early (either through pre-court dispute resolution mechanisms or pre-trial conciliation)

saves time and money compared with waiting for a court decision. More research is needed

concerning the design of effective and efficient conciliation processes, although they are

typically popular with both parties to the disputes.

A clear tendency towards reducing the strictness of employment protection is

observable over the past decade, mostly focussed on regulations governing individual and

collective dismissals. Between 2008 and 2013, in particular, more than one-third of OECD

countries undertook some relaxation of these regulations, with reforms concentrated in

countries with the most stringent provisions at the beginning of the period. Moreover, the

main policy interventions since 2008 have consisted of the limitation of the possibility of

reinstatement in the case of unfair dismissal and the extension of the duration of the trial

period, which have typically been found in the empirical literature to be those aspects of

EPL most affecting gross worker flows, in general, and job-to-job transitions, in particular.

By contrast, only limited action has occurred as regards temporary contracts. This is in

marked contrast with developments during the 1990s, whereby in many countries hiring

on temporary contracts was largely deregulated while maintaining stringent restrictions

on regular contracts, with the consequent strengthening of dualism in labour markets

where outsiders tend to move from one temporary contract to another while insiders enjoy

high protection and greater job stability.

To the extent that the empirical literature has clearly pointed out the negative

consequences of dual labour markets, in both efficiency and equity terms, this evidence

suggests that policy makers are increasingly aware of the danger of facilitating workforce

adjustments only through temporary contracts and governments now strive to find a new

balance between flexibility requirements and the need for employment security. There is

evidence that, on average, workers benefit from a dynamic labour market, brought about

by flexibility-enhancing, but duality-reducing, reforms. This occurs because in the process

workers have greater opportunities to find jobs that better match their skills and needs and

can more easily progress in their career and pay. However, not all workers gain from these
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reforms in the same way. In particular, certain workers are likely to lose their jobs as a

consequence of these reforms, thereby experiencing significant income losses. This

suggests that for equity and political-economy reasons, governments should consider

addressing these individual losses by coupling EPL reforms with adequate unemployment

benefits, properly enforced job-search requirements and effective re-employment services.

Introduction
Market-based economies are characterised by a continuous reallocation of labour

resources. New firms are created; existing firms expand, contract or shut down. In the

process, large numbers of jobs are created and destroyed. At the same time many individuals

enter the market and fill new job vacancies, while others change jobs or leave employment.

Job displacement represents a non-negligible proportion of these flows in many countries

(see OECD, 2009a). When a firm dismisses a worker, the worker loses income, tenure-related

fringe benefits and, potentially, accumulated job-specific skills and experience. If it takes a

long time to find another job, the worker may experience depreciation of human capital and

the negative health effects associated with prolonged unemployment. Society as a whole

also bears some of the costs of labour turnover, as displaced workers are often eligible to

unemployment or social assistance payments, job-search assistance and active labour

market programmes (see also Chapters 3 and 4). Even when these workers are not eligible

for government-funded programmes, their greater financial distress could bring about other

social problems, including greater crime rates (e.g. Raphael and Winter-Ebmer, 2001; Machin

and Meghir, 2004; Bignon et al., 2011), thereby entailing other social costs. EPL – the rules

governing the hiring and firing of workers – can be justified by the need to ensure that firms

internalise some of the social costs of labour turnover as well as protecting workers from

arbitrary actions by their employers. Nevertheless, by restricting labour turnover, EPL also

constrains firms’ ability to respond quickly to changes in technology or consumer demand

and efficiently reallocate labour resources. Recent research on the labour market impact of

employment protection has found that overly strict regulations can reduce job flows, have a

negative impact on employment of outsiders, encourage labour market duality and hinder

productivity and economic growth (e.g. Martin and Scarpetta, 2012; OECD, 2004, 2007a, 2010).

Striking an adequate equilibrium between the need of protecting employees and

efficiently allocating labour is a key priority for policy makers. EPL represents one of the

key policy instruments in this respect. From both a research and policy perspective, it is

vital to be able to accurately measure EPL in order to determine its labour market impacts,

identify best practices and assess reform progress. The OECD has published estimates of

the strictness of employment protection in member countries since the early 1990s (Grubb

and Wells, 1993; OECD, 1994, 1999, 2004; Venn, 2009). This chapter presents the latest

estimates for OECD and selected emerging economies (including all G20 countries). They

are the result of a comprehensive effort to update the indicators, based on a more accurate

collection methodology and taking due account not only of legislation but also of national

or branch-level collective agreements and case law, where relevant. This effort also led to a

significant revision of historical time series at the disaggregate level, which is detailed in

the chapter. By contrast, a comprehensive re-assessment of the impact of employment

protection on labour market outcomes is beyond the scope of this chapter.

The chapter is organised as follows. Section 1 provides a brief survey of theoretical and

empirical studies on the effect of EPL on labour market performance. Section 2 presents

the latest data on EPL in OECD and G20 countries and discusses cross-country differences.
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Section 3 looks at recent and historical trends concerning policy reform in this area.

Section 4 examines existing procedures for dispute resolution and their likely impact on

the cost and effectiveness of employment protection, even though these dimensions are

not included in quantitative OECD indicators at the moment. The chapter concludes with

some brief remarks about the need to accompany employment protection reform with

adequate employment assistance to workers affected by the reform.

1. Employment protection and labour market performance: A brief literature
review

Predictions of theoretical models

As suggested by Pissarides (2010) among others, firing restrictions may be rationalised

in the presence of financial market imperfections that limit the ability of risk-averse

workers to get insurance against dismissal. However, by imposing implicit and explicit

costs on the firm’s ability to adjust its workforce to optimal levels, inefficient statutory

dismissal protection may inhibit efficient job separations and, indirectly, reduce efficient

job creation (e.g. Mortensen and Pissarides, 1994). In principle, inefficiencies implied by job

security provisions could be offset by wage adjustments, private payments or the design of

efficient contracts (Lazear, 1990). However, wage rigidities, financial market imperfections

or uncertainty about the future of the firm may prevent these channels from operating.

Nickell (1978), Bentolila and Bertola (1990) and Bertola (1990) analyse firms’ dynamic

behaviour in the presence of positive firing costs, showing that the optimal strategy for

firms is to reduce both hiring and firing, with an ambiguous effect on average employment

over the business cycle. Regardless, stricter employment protection implies a slower speed

of adjustment of employment towards its equilibrium level (Blanchard and Wolfers, 2000).

Labour market equilibrium models such as Garibaldi (1998) and Mortensen and Pissarides

(1999) come to similar conclusions about job mobility being negatively affected by EPL.

The theoretical analysis of the effect of regulation on fixed-term contracts is more

straightforward. If the use of fixed-term contracts is liberalised while maintaining strict

EP regulations for open-ended contracts, firms will react by substituting temporary for

regular workers, with no long-run effect on employment, due to the smaller cost involved

with the termination of the employment relationship at the end of a fixed-term contract (see

e.g. Boeri and Garibaldi, 2007; Bentolila et al., 2008). In addition, a large asymmetry between

the job protection provisions (and, sometimes, tax wedge) applying to the two types of

contracts will reduce the conversion rate of fixed-term contracts into permanent ones,

thereby transforming fixed-term contracts into a trap rather than a stepping stone into more

stable employment (Boeri, 2011). It has also been argued that in a setting where extensive

employment protection for workers with open-ended contracts coexists with lighter

regulation for fixed-term contracts, wage pressure and therefore unemployment may

increase (Bentolila and Dolado, 1994). The argument behind this is that “insiders” on

permanent contracts can raise their wage claims without much risk of job losses as any

resulting negative effects on employment will be borne mainly by the “outsiders” who work

on fixed-term contracts (often youth and other workers with little work experience or fewer

skills). More generally, these observations imply that the effect of regulations on fixed-term

contracts cannot be seen in isolation, but it is conditional on the degree of stringency of EP

for regular contracts. Countries with highly protective regulations for permanent contracts

could see the emergence of a “dual” labour market: in the presence of protected insiders,

those under fixed-term contracts (often youths and other disadvantaged groups) will bear
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the main burden of employment adjustment (Saint Paul, 1996). This has led many academics

to suggest that it would be preferable to replace existing regular and temporary contracts

with a unique permanent labour contract, with workers’ protections increasing with job

tenure (e.g. Blanchard and Tirole, 2003; Dolado et al., 2009). However, some caution is

required here insofar as temporary contracts often respond to specific temporary company

needs and excessively restricting them might result in an overwhelming burden for

employers, while not solving all inequality issues such as those concerning access to credit

and housing, notably in the case of youth (see e.g. Lepage-Saucier et al., 2013). In particular,

certain types of temporary-work-agency contracts – that is contractual relationships in

which workers are hired by an agency and temporarily assigned for work into a user firm –

provide workers with a degree of protection which is close to that of regular workers while,

at the same time, offering enough flexibility to user firms as regards the performance of

temporary tasks outside their main business activities (see Section 2).

Employment protection is also likely to affect significantly productivity and growth

performances. On the one hand, to the extent that EPL raises the costs of workforce

adjustments and/or distorts the optimal composition of employment between temporary

and regular workers, it is likely to have a negative impact on the efficient allocation of

labour and, ultimately, on productivity growth. In this context, in a general equilibrium

framework, Hopenhayn and Rogerson (1993) show how the distortion induced by firing

restrictions pushes firms to use resources less efficiently. As a result, employment levels

adjust at a lower speed and productivity is reduced. Bertola (1994) presents a growth model

where job security provisions decrease returns to investment and capital accumulation.

Samaniego (2006) emphasises the role played by industry composition. In a vintage-capital

model firms optimally reduce their workforce as they fall behind the technological frontier.

As a consequence, firing restrictions are more costly in industries characterised by rapid

technological change such as ICT. Countries where regulations are more stringent will

therefore tend to specialise in industries where the rate of technical change is sluggish.

Poschke (2009) emphasises the role of firing costs in the selection of the most efficient

firms and the exit decision of low-productivity firms. Another channel through which EPL

may affect productivity growth is by influencing the risk level that firms are willing to

accept. Saint-Paul (2002) argues that high firing costs may induce secondary innovation

that improves existing products rather than introducing riskier ones with larger

productivity growth potential. Similarly, Bartelsman et al. (2004) suggest that stringent

layoff regulations might discourage firms from experimenting with new technologies,

characterised by higher mean returns but also higher variance, in order to avoid the risk of

paying high firing costs. On the other hand, as argued by Koeniger (2005), layoff regulations

could spur productivity-enhancing investments by incumbent firms in order to avoid

downsizing. The net effect on aggregate innovation and productivity growth is however

unclear, as strict regulations may also deter entry of innovative firms. Belot et al. (2007)

propose a framework where, by providing additional job security, protection against

dismissal may increase incentives for workers to invest in firm-specific human capital,

therefore enhancing productivity growth (see also Fella, 2005). However, there is a trade-off

between the positive effects induced by this channel and the burden implied by firing costs

to be paid upon dismissals. As a consequence, it is possible to identify a strictly positive

optimal level of employment protection which may depend on other institutions

regulating wage settings and redistributive patterns. Under this framework, the gain from

labour market deregulation may be larger for stricter levels of EPL.1
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Empirical evidence

From an empirical viewpoint, the first generation of studies on the effects of EPL focussed

on its potential impact on aggregate employment, identified through cross-country/

time-series variation (see OECD, 2006; Howell et al., 2007; and Boeri, 2011, for surveys). Many of

these studies found no significant effects of EPL on both aggregate employment and

unemployment. Notable exceptions are the seminal paper by Lazear (1990), as well as

Scarpetta (1996), Elmeskov et al. (1998) and Di Tella and McCulloch (2005), who find that stricter

regulations reduce employment and/or increase unemployment, and Amable et al. (2011), who

find that the effect of EPL stringency on joblessness is negative for the average OECD country.2

More recently, some studies have exploited the fact that certain EPL reforms were targeted on

specific groups of workers or firms or were undertaken at different times in different states or

regions, thereby generating quasi-natural experiments. For example, there is a growing

literature looking at the labour market effects of increasingly frequent exceptions to the

employment-at-will doctrine in the United States, which were adopted in different years by

courts of different states. These studies typically find small but often significant negative

effects of stricter rules on aggregate employment (Miles, 2000; Kugler and Saint-Paul, 2004;

Autor et al., 2004, 2006). Similarly, Kugler et al. (2005) exploit the fact that the 1997 Spanish

reform of dismissal costs applied only to certain demographic groups to study the effects of

contract regulations on employment levels and worker flows. Using data from the Spanish

Labour Force Survey, they show that the reduction of dismissal costs increased the

employment of young and older men on permanent contracts. In the same vein, Behaghel

et al. (2008) exploit a French legislative change in 1992 that reduced employment protection for

workers who were hired after age 50.They found that following this change, the transition rate

from unemployment to employment increased by at least one-third for workers over 50

compared to workers under 50. However, the implications for overall employment levels are

unclear insofar as substitution effects might be at work. Indeed, available empirical evidence

typically suggests that, when targeting employment protection on a specific group of workers,

legislation usually induces substitution across groups as regards hiring (see e.g. Acemoglu and

Angrist, 2001; Fernandez-Kranz and Rodriguez-Planas, 2011).

Standard aggregate cross-country/time-series studies also tend to suggest that

employment protection slows down adjustment to economic shocks. Blanchard and

Wolfers (2000) and Nickell et al. (2005) find that EPL makes employment adjustment less

resilient, particularly as regards negative shocks. Burgess et al. (2000) and Caballero et al.

(2004) find that countries with stricter EPL have slower rates of adjustment of productivity

to long-run levels. Recent OECD work, identifying the effect of dismissal restrictions on

employment through the likely heterogeneity of its effects across industries or firm types,

find that these regulations reduce employment resilience to output shocks (e.g. OECD,

2011a; Bassanini, 2012), which helps explaining the limited employment elasticity of the

recent recession (Gal et al., 2012; OECD, 2012a).

There is a much larger literature looking at the impact of EPL reforms on job and worker

flows. Using Italian firm-level data, Boeri and Jimeno (2005) exploit exemption clauses

exonerating small firms from job security provisions within a difference-in-differences

approach. Their estimates confirm a significant effect of employment protection on job

turnover and job destruction in particular. Similar findings are obtained by Schivardi and

Torrini (2008), using an Italian matched employer-employee dataset, and by Kugler and Pica

(2008), who exploit an Italian reform that in 1990 increased firing restrictions for small firms.

Marinescu (2009) exploits a 1999 British reform that reduced the trial period for new hires
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from 24 to 12 months, thereby directly affecting only employees within this window. She

finds that the firing hazard for these employees decreased by 26% with respect to that of

workers with 2-4 years of tenure. Moreover, the risk of job loss of new hires with less

than one year of tenure also decreased by 19%, which is consistent with more selective

recruitment practices. Finally, Venn (2013) analyses the impact on hiring of a recent Turkish

reform of dismissal costs that applies differently to small and large firms, and reports large

negative effects, especially for workers in the formal sector. By contrast, insignificant effects

are found by Bauer et al. (2007), who look at changes of small-firm exemption thresholds on

worker turnover using German matched employer-employee data. Similarly, Venn (2013)

looks at the effect of a recent threshold increase for small firms in Australia and finds no

impact on hiring, firing or working hours, possibly because employment protection rules in

Australia were already among the least strict in the OECD prior to the reform. The small

economic significance of certain specific exemptions perhaps could also explain why

exemptions from procedural requirements for dismissal have not been found to have a

significant effect on hiring or firing in exempted firms in Portugal (Martins, 2009) and

Sweden (von Below and Thoursie, 2010).

A number of cross-country studies have also looked at the impact of dismissal

regulations on job and worker flows. In particular, Micco and Pages (2006), OECD (2010),

Cingano et al. (2010) and Haltiwanger et al. (2013) use a difference-in-differences estimator

on a cross-section of industry-level data for several countries. They all find that the

negative relationship between layoff costs and job or worker flows is more negative in

industries where reallocation rates are larger, that is where it can be expected that EPL

effects are, if any, stronger. Using a similar methodology on a large number of industries

and OECD countries, Bassanini and Garnero (2013) show that the more restrictive the

regulations, the smaller is the rate of within-industry job-to-job transitions, while no

significant effect is detected as regards job-to-job transitions involving an industry change

and/or job-to-jobless transitions. They interpret their findings as suggesting that those

displaced workers that would not have been displaced in the absence of labour market

deregulation tend to find another job relatively quickly. In addition, they find that the

extent of reinstatement in the case of unfair dismissal is the most important regulatory

determinant of gross worker flows, in general, and within-industry job-to-job transitions,

in particular. They also find that the length of the trial period is also a key determinant of

hiring although not of separations. There is also evidence that countries with lower EPL

have not only higher dismissal rates but also greater rates of voluntary quits (Gielen and

Tatsiramos, 2012). By contrast, the impact of EPL on firm growth appears to be, at best,

small (Boeri and Jimeno, 2005; Schivardi and Torrini, 2008).

There is less – albeit more consensual – evidence on the effects of regulation for fixed-

term contracts, perhaps because its effects are more straightforward.3 Kahn (2010) uses

longitudinal microdata for nine European countries and finds that recent policy reforms

making it easier to create fixed-term jobs on average raised the probability that a worker

will be on a fixed-term contract. However, he finds no evidence that such reforms

increased employment: instead they appear to have encouraged substitution of temporary

for permanent work. In a similar vein, several studies focus on major Spanish reforms in

the early 1980s that liberalised fixed-term contracts without changing dismissal costs for

regular contracts and find, in general, that this led to a very large increase of fixed-term

contracts and a reduction in employment on permanent contracts (see e.g. Bentolila et al.,

2008; Aguirregabiria and Alonso-Borrego, 2009). Evidence from Spain also suggests that,
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when the regulatory gap between permanent and temporary employment is large,

transition rates across these two states are low (e.g. Güell and Petrongolo, 2007), thereby

confirming the “duality” theory: outsiders tend to move from one temporary contract to

another while insiders enjoy high protection and protracted stability. Finally, several

papers find that the difference in the cost of adjusting the stock of workers on different

types of contract explains both the share of workers on fixed-term contracts and their

relative volatility (see, for example, Goux et al., 2001). Overall, this evidence suggests that,

ceteris paribus, stringent regulation on regular contracts tends to encourage the use of

temporary contracts (see e.g. Boeri and Van Ours, 2008; Boeri, 2011), a prediction which is

confirmed by the empirical literature (see e.g. OECD, 2004; Pierre and Scarpetta, 2004;

Bassanini and Garnero, 2013; Hijzen et al., 2013).

Recent empirical evidence has also clearly indicated that stringent dismissal

regulations tend to reduce multi-factor productivity growth (see in particular Autor et al.,

2007; Bassanini et al., 2009; Van Schaik and Van de Klundert, 2013). Evidence from several

Spanish labour market reforms implemented in the past 20 years also suggests that the

gap between restrictions for open-ended and temporary contracts depresses multi-factor

productivity growth (Dolado et al., 2012). More generally, cross-country/time-series

evidence suggests that countries that implemented partial reforms of EPL, whereby

regulations on temporary contracts were weakened while maintaining stringent

restrictions on regular contracts, have indeed experienced slower productivity growth

(Bassanini et al., 2009). By contrast, the empirical relationship between firing restrictions

and innovation appears more complex. For example, Griffith and Macartney (2013) look at

patenting behaviour of multinational enterprises and find that, controlling for firm and

country effects, these companies tend to locate incremental development activity in

countries with stringent dismissal legislation but research geared towards radical

innovation in countries with more permissive regulations.

A related issue is how EPL affects wage levels and growth. Leonardi and Pica (2013)

analyse the effect of monetary compensation for unfair dismissal on male wages by

exploiting an Italian reform that introduced this type of compensation for establishments

with less than fifteen employees. They find that the reform had no impact on entry wages,

although returns to tenure decreased, consistent with the model of Lazear (1990). By

contrast, Van der Wiel (2010) identifies intra-firm effects of employment protection by

exploiting a 1999 Dutch reform, which eliminated age-based terms-of-notice rules but

implied the coexistence within the same firm of workers under different rules for a

transitory period. She finds that those covered by more stringent rules received higher

wages. From a cross-country/time-series perspective, OECD (2012b) suggests that reforms

relaxing employment protection do boost productivity growth in high-reallocation

industries, but the impact on real wages in these industries is limited. However, the

productivity effect of relaxing dismissal regulations is by and large reflected in lower

growth of output prices, once adjustments for quality are made, thereby suggesting that

the benefits of the reform-induced productivity boost are reaped by workers as consumers.

This might raise equity concerns because workers in more volatile industries experience

greater job insecurity while gains are shared among all consumers, including those

workers employed in sectors that are less concerned by the reforms. Similarly, OECD (2010)

shows that the wage premium to voluntary job changes is smaller where dismissal

legislation is more stringent. However, that study also finds evidence that involuntary job
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loss is less frequent in that case, so that the overall impact of these regulations on wage

premia to job changes is ambiguous, in particular if account is taken for the fact that

significant earnings losses following displacement are found in the literature.4

The empirical relationship between EPL and job insecurity is, however, complex.

Postel-Vinay and Saint-Martin (2005) and Clark and Postel-Vinay (2009), using

cross-country microdata from the European Community Household Panel and the

International Social Survey Programme, find that employed workers are less satisfied with

their job security in countries with stricter EPL. By contrast Caroli and Godard (2013), using

individual data from 22 countries drawn from the European Working Conditions Survey,

estimate that in countries with more constraining dismissal rules workers perceive they

have a smaller probability of being displaced, particularly in industries with greater layoff

propensity. These two findings can be reconciled by noticing that, on the one hand, stricter

dismissal rules reduce dismissal hazards for incumbent workers but, on the other hand, by

reducing the probability of hiring after displacement and increasing the risk of long

unemployment spells, stricter regulations increase the expected individual welfare loss

associated with displacement.

2. Comparing employment protection across OECD and key emerging
economies

The OECD indicators of the strictness of employment protection legislation (EPL)

The OECD employment protection indicators are compiled from 21 sub-components

quantifying, for employers, the costs and procedures involved in dismissing individuals – or

groups of employees – or hiring workers on fixed-term or temporary-work-agency contracts,

as in force on the 1st of January of each year. By contrast, the effectiveness of legislation in

protecting workers might not be well captured by these indicators. Therefore, care must be

exerted when not using these indicators as measures of legislation-induced costs for

employers making staffing changes. The focus on these costs in the construction of the

indicators reflects the dominant approach taken in the empirical and theoretical literature

examining the labour market impact of employment protection discussed in the previous

section.

Two summary indicators of EPL are key for policy analysis, one concerning the regulations

governing individual and collective dismissals of workers with regular, open-ended contracts

(EPRC hereafter), and another for the regulation of temporary contracts (EPT). These are made

up of four sub-indicators quantifying different aspects of employment protection that, in turn,

are decomposed in 21 components:

● Regulation of individual dismissal of workers with regular contracts (EPR hereafter): this

incorporates three aspects of dismissal protection: i) procedural inconveniences that

employers face when starting the dismissal process, such as notification and consultation

requirements; ii) notice periods and severance pay, which typically vary by tenure of the

employee; and iii) difficulty of dismissal, as determined by the circumstances in which it

is possible to dismiss workers, as well as the repercussions for the employer if a dismissal

is found to be unfair (such as compensation and reinstatement).

● Additional restrictions for collective dismissals (EPC hereafter): most countries impose

additional delays, costs or notification procedures when an employer dismisses a large

number of workers at one time. This measure includes only additional costs which go
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beyond those applicable for individual dismissal. It does not reflect the overall strictness

of regulation of collective dismissals, which is the sum of costs for individual dismissals

and any additional cost of collective dismissals.

● Regulation of standard fixed-term contracts (EPFTC hereafter): this quantifies the regulations

governing hiring of workers on fixed-term contracts. It concerns the types of work for

which these contracts are allowed and their renewal and cumulative duration.

● Regulation of temporary work agency employment (EPTWA hereafter): this quantifies the

regulation for temporary-work-agency employment with respect to the types of jobs for

which these contracts are allowed and the renewal and cumulative duration of

assignments at the user firm. This measure also includes some of the regulations

governing the establishment and operation of temporary work agencies and

requirements for agency workers to receive the same pay and/or working conditions as

equivalent workers in the user firm, which can increase the cost of using temporary

agency workers relative to hiring workers on other types of contracts.

The OECD Secretariat also used to compile an overall summary index of the strictness

of EPL, which was widely used in first-generation macroeconomic studies of institutions

and employment/unemployment (see the previous section). This indicator was obtained as

a weighted average of EPRC and EPT, with weights 7/12 and 5/12. However, as discussed in

the previous section, increasing the flexibility of the labour market by relaxing firing

regulations for regular contracts or hiring restrictions on fixed-term contracts is not

neutral. In fact, different reforms tend to have significantly different effects, and a few of

them appears more desirable than others. For this reason, this chapter does not focus on

this summary indicator.

While most of the sub-components used to calculate the indicators refer to national

and/or regional legislation, employment protection provided through collective bargaining

has been incorporated, in cases where agreements provide widespread additional

employment protection and collective bargaining takes place at the industry, regional or

national levels.5 Similarly, court rulings play an important role in the indicators, notably as

regards the compensation payable if a dismissal is found to be unfair by a court and the

likelihood of reinstatement under the same circumstances, and the likelihood that a court

will convert temporary contracts to open-ended contracts after a number of renewals.

However, court rulings play an important role also in common law and in Nordic countries,

as well as in cases in which the letter of the law is traditionally interpreted in a more

restrictive way by courts.6

A key novelty of this update is that the data-collection methodology has been modified.

The new methodology relies more intensively on a direct reading and interpretation of

legislation, collective bargaining agreements, and case law under the responsibility of

the OECD Secretariat. Moreover, collective agreements and case law have been more

systematically included, and a greater effort has been made to ensure that the same scoring

criteria are applied to all countries (see Box 2.1 for details). The implementation of the new

data-collection and harmonisation procedures led to a number of revisions in historical data

for the detailed components. Finally, three new countries have been added to the database

(Argentina, Latvia and Saudi Arabia), which now covers all G20 countries among others.7
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Box 2.1. Specific methodological features of the 2013 update round
and the revision of published indicators

In previous updates, the key information used for the construction of the OECD EPL
database and related indicators was collected from a detailed questionnaire completed by
government authorities of OECD member and accession countries. In these questionnaires
the latest available information from previous updates was typically verified and updated
by government officials. This information was then integrated through national and
international secondary sources (see, for example, Grubb and Wells, 1993, Annex 1; OECD,
1999, Annex 2.A). Labour legislation was used as the main source of information only in
the case of the few non-member countries (see Venn, 2009, Section 2) or in specific cases
whose interpretation was particularly difficult (see OECD, 2004).

The increasing use of the 21 disaggregate indicators for policy advice (see for example
OECD, 2007b, 2009b, 2011b, 2012c, 2012d, and recent OECD country surveys), suggests that
this method of collection, while parsimonious in resource use on the part of the OECD
Secretariat, cannot guarantee an adequate degree of cross-country comparability of the
indicators, on which policy advice can be meaningfully based. Moreover, until this update,
collective agreements and case law were only occasionally incorporated into the database.
To minimise these problems for the latest update, the OECD Secretariat undertook a
systematic effort of verification and comparison of country responses with prevailing
legislation, national and branch collective agreements and relevant court rulings. This
effort, conducted in co-operation with government authorities of member countries, led to
a substantial revision of disaggregate indicators (on average, in the latest previously
available year, 23% of these indicators has been modified, see Annex 2.A1). Further actions
were also taken to ensure the consistency of disaggregate time series over time. However,
in most cases, the revisions offset each other as regards their impact on the most aggregate
indicators. For example, for the latest published year (2009 for France and Portugal, 2008 for
all other countries), the revision to the value of the overall summary EPL indicator is
greater than 0.2 points (that is less than 10% of the OECD average) in only ten countries
(see the figure below) with a maximum revision of 0.32 points. Similar results emerge as
regards the synthetic indicator of employment protection for regular workers, including
additional provisions for collective dismissals (EPRC), and the synthetic indicator on
regulation for temporary workers (EPT). This is reassuring as regards the empirical
evidence, since only synthetic indicators are typically used in macro-econometric analyses
(see Section 1), with the sole partial exception of Bassanini and Garnero (2013).

A few additional harmonisation actions were systematically undertaken in order to
ensure a consistent scoring of country components. The most notable among these are the
following. First, when regulations differ between large and small firms, scores are normally
based on regulations prevailing for large firms (with the partial exception of the definition
of collective dismissal, where the lowest threshold is taken into account), including in
countries with a large share of small firms and significant differences in dismissal
restrictions by firm size (such as Australia, Italy, Portugal and Turkey). The rationale behind
this choice is that firm size is endogenous to regulations. Applying consistently this scoring
rule to all countries led to a number of revisions of previously published figures, notably in
Spain. Second, normally only regulations concerning dismissal for redundancy or personal
reasons but without fault are considered for the computation of the scores. This choice is
justified by the fact that procedures for dismissal for fault are usually faster. However, this
standard was not always applied in the previous updates. Correcting this lack of
harmonisation has led to several revisions of scores in many countries. Third, whenever
employers can avoid enforcement of reinstatement orders by simply paying compensation
or can choose between compensation and reinstatement, a score equal to 0 is normally
attributed to the indicator measuring the extent of reinstatement. The reason is that, in
this case, the possibility of reinstatement does not represent an additional constraint for
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Box 2.1. Specific methodological features of the 2013 update round
and the revision of published indicators (cont.)

Impact of the revision of disaggregate indicators
on the OECD summary EPL indicator for 2008

Note: Only countries with a revision of the score larger than 0.2 points are identified. “Published” refers to
scores as published in Venn (2009). The summary indicator is obtained as a weighted average of EPRC and EPT,
with weights 7/12 and 5/12.The data refer to 2009 in the case of France and Portugal.
Source: OECD Employment Protection Database, 2013 update; and Venn, D. (2009).

1 2 http://dx.doi.org/10.1787/888932852884

employers but rather a larger menu of choices. Applying uniformly this criterion across
countries resulted in significant revisions in, notably, Luxembourg and Sweden. Fourth, in
most countries, the maximum time period for filing an unfair dismissal complaint is
measured from the effective date of dismissal. In some countries, however, previously
published indicators took the date of notification as the start of this period. Applying
uniformly the same standard to all countries resulted in several downward revisions in
the corresponding indicator (notably in Austria, Hungary, Portugal, Norway, Slovenia,
Switzerland and Turkey). Fifth, the scores of the indicators concerning limitations on
renewals or the total duration of temporary-work-agency (TWA) employment were
previously based on assignments at user firms in about two-thirds of the countries and on
contracts between the worker and the agency in the remaining countries. Revised indicators
are now consistently based on assignments only. The justification is that limitations on
assignments are more constraining for user firms. Sixth, when TWAs are illegal, indicators
of administrative procedures and equal treatment take maximum scores rather than being
missing. This is done to improve cross-country comparability of the synthetic indicator
concerning TWA employment, and resulted in significant revisions in a couple of countries
(Mexico and Turkey). Seventh, individual delays and individual notice periods are normally
deducted in the computation of the score for additional delays in the case of collective
dismissals, when the latter do not add up to individual delays but run simultaneously or
substitute for individual notice periods. Applying rigorously this principle resulted in a
number of significant revisions (notably in Sweden, where the score fell from 6 to 1). Finally,
and perhaps more important, the revised scores take much more systematically into
account national or branch collective agreements and, where relevant, court rulings.

Source: OECD Employment Protection Database, 2013 update; and Venn, D. (2009), “Legislation, Collective
Bargaining and Enforcement: Updating the OECD Employment Protection Indicators”, OECD Social, Employment
and Migration Working Papers, No. 89, OECD Publishing, Paris, http://dx.doi.org/10.1787/223334316804.
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Employment protection for regular workers in 2013

Advance notice and severance pay

The first attempts to measure employment protection legislation focussed on

mandatory periods of advance notice and severance pay in the case of justified/fair

dismissal with no fault. This is due to the fact that, from a quantitative point of view, they

can be easily measured. The seminal work of Lazear (1990) used severance pay and notice

periods at ten years of job tenure. However, the tenure profile of severance pay and notice

periods also matters, with progressive profiles typically considered as providing better

incentives for workers’ investments in their job and having a less negative impact on firm

experimentation and hiring (e.g. Blanchard and Tirole, 2003; Pries and Rogerson, 2005;

Andrés et al., 2009; Bentolila et al., 2012; Boeri et al., 2012). For this reason, OECD (1993)

reported minimum and maximum severance pay and notice periods, expressed in number

of months of the last wage. Since Grubb and Wells (1993), OECD indicators have been based

on mandatory payments at three levels of job tenure (9 months, 4 years and 20 years),

which since OECD (1999) are then mapped into discrete indicators with scores varying

between 0 and 6 from the least costly to the most costly regulation for employers and

averaged using approximately homogeneous weights. The scoring algorithm used to map

values into indicators is somewhat arbitrary, but was implemented as a reasonable

compromise between allowing the score to rise proportionally with the underlying

measure (e.g. with months of severance pay) and respecting natural break points in the

data (i.e. clusters in country practices prevailing in the 1990s).8 Similar considerations

apply to all other sub-indicators discussed in this section.

Figure 2.1 presents OECD indicators for severance pay and notice periods in the case of

no-fault individual dismissal for 2013.9 Many indicators in the figure are composite values

of different situations, e.g. for blue-collar and white-collar workers, or for dismissals for

Figure 2.1. Protection of permanent workers against individual dismissal:
Notice and severance pay for no-fault individual dismissal

Note: Data refer to 2013 for OECD countries and Latvia, 2012 for other countries. The figure presents the contribution of different
subcomponents to the indicator for mandatory notice periods and severance pay. The height of the bar represents the value of the
indicator for notice and severance pay.
Source: OECD Employment Protection Database, 2013 update, http://dx.doi.org/10.1787/lfs-epl-data-en.

1 2 http://dx.doi.org/10.1787/888932852637
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personal reasons and for redundancy. Where there are differences between these

categories, notice periods and severance payments tend to be more costly for employers in

the case of white-collars and for redundancies. All OECD countries, apart from Mexico and

the United States, enforce minimum notice periods, but only two-thirds provide for

ordinary severance pay for employees with long job tenure. With few exceptions, there is

also a tendency for countries with high severance-pay requirements to mandate short or

no notice periods, and vice versa, with the notable exception of the United States.10

Countries that have overall stringent regulations on legislated severance pay and

notice periods are typically characterised either by much higher than average legislated

severance pay for medium and long-service employees (Chile, Israel, Portugal and Turkey,

as well as, among non-OECD countries, Argentina, China and Indonesia) or by long notice

periods, particularly at low job tenure (Belgium and the Czech Republic).11 In particular, in

Israel and Turkey minimum mandatory severance payments are one month of wage per

year of service, thereby resulting in 20 months at 20 years,12 against an OECD average of

about 4.2 months (6.2 months if countries with no mandatory payments are excluded).

One needs to be somewhat cautious, however, in interpreting these patterns. In

the United States, employers firing workers find their future contribution to the

unemployment-insurance fund increased through a mechanism of experience-rating (see

e.g. Fath and Fuest, 2005), which might increase employers’ caution and selectivity in

hiring and reduce their propensity to dismiss their employees even if no severance

payment is made to the workers concerned. In a number of countries (such as Austria,

Chile, Norway, Sweden and Brazil), legislation or collective agreements provide for

fee-based insurance schemes or individual saving accounts, with employers’ contributions

payable as a percentage of payroll and which can be accessed by workers upon dismissal.13

In a similar way, in Ireland, employers are reimbursed 15% of their severance costs by a

redundancy fund financed by ordinary employer and employee social security

contributions. These schemes have the advantage of inducing no disincentives for

dismissals or voluntary separations, while insuring workers against dismissal. For these

reasons, they can be considered best practices in this area. Consistently, the payment the

worker receives from these funds upon separation is not taken into account in the OECD

indicators. In other countries (notably Italy, Korea, Indonesia and, to a limited extent,

Switzerland and Saudi Arabia), there is a tenure-dependent separation indemnity, which is

paid by the employer upon separation whatever the reason. Again, these provisions are not

included in OECD indicators insofar as they correspond more clearly to a deferred wage

which will be paid with certainty at the end of the employment relationship. In expected

terms, therefore, these provisions have the same impact on employers’ hiring decisions as

higher social security contributions. Moreover, to the extent that future payments are not

set aside every month in a separate fund but remain on the balance sheet of employers,

these amounts represent a forced loan from workers to their employer, often at

advantageous conditions for the latter. For the same reason, however, separations of long-

service employees can result in a significant short-term reduction in cash flow at the time

of separation and this might somewhat distort the distribution of dismissals across

workers with different tenure.

Procedural inconvenience

Advance notice and severance pay do not represent the only possible cost for

employers, even when dismissal is based on fair grounds according to statutory or
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customary law. In most countries, specific procedures must be followed. These procedures

have been typically justified with by need to give workers the means of defending

themselves against wrongful dismissals. However, they can sometimes be complex and

constraining and the non-respect of the procedures must be established and sanctioned by

courts. As a result, they might lead to long, costly and uncertain judicial battles, whose

results often depend on the subjective appraisal of the randomly assigned judge (see

e.g. Fischman, 2011a, 2011b; Ichino and Pinotti, 2012).

In almost all countries, notification of individual dismissal to the worker must be in

writing, often reporting the reasons for dismissal.14 The only partial exception to this

pattern is represented by the United States, where in most states there is no specific

notification requirement, except if differently provided by employment contracts and

firm-level collective agreements. At the opposite side of the spectrum, in India, legislation

stipulates that, for establishments with 100 or more workers, the employer must also

obtain permission from a government authority before dismissals can take place (except in

the case of disciplinary action). In Germany, Indonesia and, in the case of unionised

workers only, Slovenia and Latvia, if the works council or union representatives are

opposed to the dismissal, the latter cannot be effective without authorisation of the

relevant authority or a court judgement. In the Netherlands, dismissal law is governed by

a “dual system”. On the one hand, an employer can dismiss a worker without severance

payments, provided that the employer has received prior permission from a public

administrative body – the Employee Insurance Agency (UWV Werkbedrijf) – to do so. On

the other hand, since the 1970s, an employer can file a request to a sub-district court to

dissolve an employment contract under the provisions of the Civil Code (referring to

“compelling grounds” or “changed circumstances”). This is more expensive in terms of

compensation but is shorter and administratively less onerous. Finally, in a number of

other countries, it is compulsory to notify dismissals to the relevant employees’

representatives or works councils and/or the public employment service or other

government authority.

These procedures might involve substantial delays before notice can effectively start.

In addition, in a number of countries good-faith negotiations with unions are required

before a final decision on dismissal is taken, particularly in the case of redundancy,

sometimes even in the case of individual dismissal. Moreover, in a few countries, notice

can start only at fixed dates. For example in the Czech Republic, Iceland, Norway,

Switzerland and, for white collars only, Denmark, notice can start only at the beginning (or

end) of the month, thereby adding, on average, 15 days to standard notice periods. Delays

before the start of individual notice, however, vary widely across countries (Figure 2.2). In

India and Indonesia, the countries where they are the longest, two months or more are

required to obtain the required administrative authorisation or preliminary court

judgements. These delays are much shorter in other countries, being estimated to be close

to three/four weeks in only four countries (the Czech Republic, Korea, the Netherlands and

Portugal) and shorter in the others.15 At the opposite side of the range, notification

procedures do not entail significantly longer delays, beyond ordinary advance notice, in at

least ten countries. Overall, procedural inconveniences appear particularly cumbersome in

the Czech Republic, Germany, the Netherlands and Portugal as well as, among non-OECD

economies, India, Indonesia and Latvia (Figure 2.2). By contrast, they appear the lightest in

Canada, Japan, Hungary, Mexico, the United Kingdom and the United States, as well as

Brazil and Saudi Arabia.
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Difficulty of dismissal

Almost all OECD and G20 countries have legislated remedies for unfair individual

dismissals.16 However, the way statutory or customary law defines fair or unfair dismissal

differs markedly across countries. Stricter definitions may greatly restrict the operation of

firms and reduce the predictability of dismissal costs, thereby creating strong disincentives

to hiring and firing. For example, in countries such as Chile or Indonesia, dismissal for bad

individual performance or unsuitability is unfair for ordinary employees, except in the case

of serious fault. In Mexico and the Russian Federation, dismissal for unsuitability is

possible but severely restricted to permanent physical or mental disability.17 In Spain,

worker capability is sufficient ground for dismissal only in cases of unfitness or lack of

adaptation to technological changes. In Norway, the law allows dismissals for personal

motives, but courts have restricted these reasons mainly to cases of material breach of the

employment contract (disloyalty, persistent absenteeism, etc.). In the case of economic

redundancy, dismissals are often considered unfair if the redundant worker could have

been retained on another job within the same company in many countries (e.g. Australia,

Estonia, France, Germany, Italy, Norway and Sweden). By contrast, worker capability and

redundancy are fair grounds for dismissal with no or limited substantive additional

conditions in almost one half of OECD countries. Moreover, in a number of countries, and

notably most common-law countries, courts are inclined to consider redundancies as fair

provided that they do not hide disguised personal reasons and procedural requirements

are respected.

In a number of countries, if the dismissal is ruled to be unfair by the court, the judge

can order that the worker be reinstated. In addition, the reinstated employee is typically

entitled to wage arrears and social security contributions must be paid as if he/she had

never been dismissed. This is likely to create strong disincentives not only to firing, but

also to hiring and firm growth (see the previous section). Indeed, Bassanini and Garnero

Figure 2.2. Protection of permanent workers against individual dismissal:
Procedural inconvenience

Note: Data refer to 2013 for OECD countries and Latvia, 2012 for other countries. The figure presents the contribution of different
subcomponents to the indicator for procedural inconvenience. The height of the bar represents the value of the indicator for procedural
inconvenience.
Source: OECD Employment Protection Database, 2013 update, http://dx.doi.org/10.1787/lfs-epl-data-en.

1 2 http://dx.doi.org/10.1787/888932852656
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(2013) show that one half of the cross-country variation in labour reallocation can be

accounted for by the likelihood of reinstatement, with similar impacts on both hiring and

separations. If dismissal is recognised as unfair, reinstatement is almost always granted or

offered to the worker in Austria, the Czech Republic, Korea and, except in the case of

procedural irregularity, Portugal. Moreover, reinstatement orders, in the case of unfair

dismissal, loom large in non-OECD countries (such as China, India, Indonesia, Latvia and

the Russian Federation). By contrast, except in the case of dismissal based on explicitly

prohibited grounds, such as discrimination, reinstatement is never offered to workers – or

employers can choose compensation instead of reinstatement – in Belgium, Estonia,

France, Luxembourg, Spain, Switzerland, Turkey and the Nordic countries, with the

exceptions of Denmark and Norway.

Adequately high and predictable compensation orders in the case of unfair dismissal

– over and above the amounts due for notice periods and as ordinary severance pay – are

probably as effective in protecting workers against arbitrary behaviours as reinstatement

orders.At the same time, a preference of courts for compensation in their choice of remedies

guarantees a minimum certainty to employers about potential costs.18 Among OECD and key

emerging economies, the highest typical compensation (in terms of months of former pay)

for unfair dismissal of an employee with 20 years of job tenure can be found in Sweden

(32 months), Italy (estimated at 21 months), China (20 months), Portugal (17.5 months) and

France (16 months).19 These amounts appear particularly high if compared with the OECD

average, which is close to six months. By contrast, very low compensation, beyond ordinary

severance pay and/or advance notice, is typically ordered in Estonia and Poland as well as

Brazil and Saudi Arabia.

Essentially all countries, however, grant a period of exemption from these rules at the

beginning of the employment relationship. Theoretical and empirical work (e.g. Pries and

Rogerson, 2005; Marinescu, 2009) has shown that the longer these exemptions, the greater is

the propensity of firms to hire and experiment with new workers and activities. Statutory

law, collective agreements and/or customary norms typically define the maximum or

standard duration of these exemptions for probationary purposes if specified in the

employment contract. Often these limits vary between different groups of workers with

usually longer probationary periods allowed for high-skilled workers.20 In countries where

small firms are not generally exempted from EPL provisions (see above), probationary

periods may vary widely according to firm size (e.g. in Australia and Spain). The average

length of trial periods is about five months in OECD countries. At the top of the range, claims

under unfair dismissal legislation are not normally possible until the worker’s job tenure has

reached 24 months in the United Kingdom. At the other end of the distribution, no

exemption period from unfair dismissal rules is granted in Chile, while in Austria

probationary periods are usually as short as one month.21

Finally, the legal prescription for unfair dismissal claims is another key element that

affects the uncertainty of dismissal costs. The median maximum time for lodging a claim

is two months from the effective date of dismissal in OECD countries. However, in a

number of countries (Austria, Denmark, Hungary, Slovenia, Switzerland and Turkey) the

maximum time period for lodging a complaint is so short that, in practice, claims must be

filed immediately after dismissal notification and before dismissal takes effect. At the

other extreme, legal prescription is typically longer than one year in Finland, Iceland,

Israel, Japan and, in the case of dismissal for personal reasons, France. By contrast, in the

United States statutes of limitations vary widely by state and according to the act that is
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violated (from one month to several years). More generally, the maximum time for a claim

tends to be shorter the more radical are the remedies that are ordered when dismissal is

found unfair by a court.22

These different cost components related to the protection against wrongful individual

dismissals are summarised in the indicator of difficulty of dismissal (Figure 2.3).23 Beyond

procedural requirements and ordinary costs, as measured by indicators presented in

Figures 2.1 and 2.2, individual dismissals appear easiest in Canada, Denmark, Poland,

Switzerland, Turkey, the United Kingdom and the United States, where the indicator is at

least one standard deviation below the OECD average.24 By contrast, they appear more

difficult or uncertain in Chile, Finland, France, Italy, Mexico, Norway and Portugal. Among

other G20 countries, China, India, Indonesia and the Russian Federation stand out as

countries where dismissal is particularly difficult.25

Procedural inconvenience, notice and severance pay as well as difficulty of dismissal

are summarised in the indicator of the strictness of employment protection of workers

with regular contracts against individual dismissal (EPR).26 Not surprisingly, the

United States stands out as the least regulated country in this area (Figure 2.4). Most other

English-speaking common-law countries (Canada, New Zealand and the United Kingdom)

as well as Hungary also appear to have unrestrictive regulations for individual dismissals.

By contrast, with an EPR indicator that is at least one standard deviation above the OECD

average, the Czech Republic, France, Germany, the Netherlands and Portugal have

regulations for individual dismissals that are far stricter than in the average country.27

Similar considerations apply for many non-OECD countries selected for this study,

including China, India, Indonesia and the Russian Federation.

Figure 2.3. Protection of permanent workers against individual dismissal: Difficulty of dismissal

Note: Data refer to 2013 for OECD countries and Latvia, 2012 for other countries. The figure presents the contribution of different
subcomponents to the indicator for difficulty of dismissal. The height of the bar represents the value of the indicator for difficulty of
dismissal. For the sole purpose of calculating the indicator of difficulty of dismissal, missing values of specific subcomponents are set
equal to the average of other non-missing subcomponents for the same country, excluding the maximum time for claim.
Source: OECD Employment Protection Database, 2013 update, http://dx.doi.org/10.1787/lfs-epl-data-en.
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Interestingly, all three components are positively correlated, suggesting that countries

with more stringent regulation tend to offer their workers greater protection in all areas

(Figure 2.4). However, the correlation between the indicators of difficulty of dismissals and

notice/severance pay is insignificant and becomes even negative if the three outliers, China,

Indonesia and the United States, are excluded from the sample. This suggests that the large

majority of countries tend to choose among two alternative protection models: one where

the definition of wrongful dismissal is very narrow but workers are compensated for job loss

no matter the reason; and another one in which ordinary compensation is low or zero, but

the definition of unfair dismissal is wide and the compensation for unfair dismissal is high.

Additional provisions for collective dismissals

Most countries, nevertheless, grant additional protection in the case of collective

redundancies (Figure 2.5). Exceptions are New Zealand as well as a number of emerging

economies (Chile, Indonesia, Saudi Arabia and, except in the case of plant closure, India)

where there are no specific regulations for collective dismissals. When collective redundancy

is defined as the dismissal of few workers in a relatively long period of time, these

procedures may add a significant burden to the expected cost of dismissal. For example, in

Mexico, the Federal Labour Law does not precisely define collective dismissals, so that

additional restrictions tend to apply to any redundancy originating from a permanent

reduction of the level of production of a business unit, at least if it involves a minimum of two

workers. More frequently, however, different definitions exist depending on the size of the

firm or business unit. In Portugal, for example, specific provisions apply from the dismissal

of two employees in the case of very small companies (employing up to nine employees), and

of five employees for larger firms, over a period of 90 days.28 In no other country, however, is

a collective dismissal defined at less than five employees over a specified period. Moreover,

firms below a certain size threshold are typically exempted from requirements on collective

dismissals. For example, in Italy, firms with at least 15 employees, terminating the contract

Figure 2.4. Protection of permanent workers against individual dismissal

Note: Data refer to 2013 for OECD countries and Latvia, 2012 for other countries. The figure presents the contribution of different
subcomponents to the indicator for employment protection for regular workers against individual dismissal (EPR). The height of the bar
represents the value of the EPR indicator.
Source: OECD Employment Protection Database, 2013 update, http://dx.doi.org/10.1787/lfs-epl-data-en.

1 2 http://dx.doi.org/10.1787/888932852694
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of at least five workers in the same location within 120 days, are subject to specific

procedures for collective dismissal,29 while other companies are exempted. In most

countries, however, a shorter, and therefore less-constraining, reference period is typically

used in calculating the threshold of termination involving collective dismissal procedures

(one month being a typical reference period).30 Finally, at the other end of the spectrum, in

the United States, collective dismissal can be defined – quite unrestrictively – as the

dismissal of 100 or more full-time workers within a one-month period – except in the case of

plant closure or workforce reduction larger than one-third of the establishment’s size, in

which case the threshold is lowered to 50 full-time workers.

Typically, provisions for collective dismissals require notification to third parties (most

often workers’ representatives and public employment services) and/or good-faith

negotiations with trade unions, even when this is not required for individual dismissals.

For example both additional provisions are found in Australia, Belgium, Hungary, Iceland,

Ireland, Japan, Mexico, Sweden, Switzerland, the United States and in a number of

Canadian jurisdictions, even though no notification to third parties is required in the case

of individual redundancy. Often, these notification/consultation requirements involve

additional delays before notice can be served, in particular to allow reasonable time for

negotiations. For example, these extra delays can be longer than two months for French

firms with more than 50 employees if their works councils make the request of being

assisted by an accounting expert in the negotiations.31 Moreover, the legislation of many

countries requires longer notice periods in the case of collective redundancies and/or

imposes minimum notice when this requirement is not prescribed for individual

dismissals. This is notably the case in the United States, where a 60-day notice period is set

by legislation for all involved workers, with the exception of layoffs due to risk of

Figure 2.5. Additional provisions for collective dismissals

Note: Data refer to 2013 for OECD countries and Latvia, 2012 for other countries. The figure presents the contribution of different
subcomponents to the indicator for additional provisions for collective dismissals (EPC). The height of the bar represents the value of the
EPC indicator. This indicator quantifies only additional restrictions, over and above those for individual dismissals. For the sole purpose
of calculating the EPC indicator, missing values of specific subcomponents are set equal to the average of other non-missing
subcomponents for the same country.
Source: OECD Employment Protection Database, 2013 update, http://dx.doi.org/10.1787/lfs-epl-data-en.
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bankruptcy, unforeseen circumstances, or ending of a temporary business activity.

Moreover, about one-third of OECD countries require the establishment of a social plan,

detailing measures of reemployment, retraining, outplacement and, in some cases, extra

monetary compensation for affected workers. And in those countries where there is no

obligation of establishing a social plan, the law may require additional severance pay

(e.g. in Italy).

These different provisions are summarised in the indicator of additional restrictions

for collective dismissals (EPC). As shown in Figure 2.6, additional regulations tend to be

more restrictive in countries where constraints for individual dismissals are lighter, in

particular among countries that have specific provisions for collective redundancies.

Indeed, the correlation coefficient between the EPR and EPC indicators is -0.27. This

negative correlation is in part explained by the fact that the EPC indicator only captures

additional restrictions, while there seems to be greater consensus among policy makers

that mass dismissals have a particularly negative effect on social well-being and stricter

protection is needed, so that the cross-country variation of the stringency of regulation on

collective redundancies is smaller than that of individual dismissals. Nevertheless, this

consideration does not fully explain the observed patterns. Indeed, if the indicators for

procedural inconvenience, notice and severance pay and difficulty of dismissal are

separately correlated with the EPC indicator, difficulty of dismissal is negatively correlated

with EPC, despite the fact that the method of construction of the indicators has no bearing

on the relationship between these two variables.32 Since the additional protection against

collective redundancies that is measured by the EPC indicator is granted no matter

whether terminations are wrongful or fair, this result provides an even more striking

example of the fact that countries tend to choose alternative models of employment

protection (see above).

Figure 2.6. Protection of permanent workers against individual and collective dismissal

Note: Data refer to 2013 for OECD countries and Latvia, 2012 for other countries. The figure presents the contribution of employment
protection for regular workers against individual dismissal (EPR) and additional provisions for collective dismissal (EPRC) to the indicator
of employment protection for regular workers against individual and collective dismissal (EPRC). The height of the bar represents the
value of the EPRC indicator.
Source: OECD Employment Protection Database, 2013 update, http://dx.doi.org/10.1787/lfs-epl-data-en.
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Considering both individual and collective dismissals, Germany, Belgium and the

Netherlands appear to be the countries with the most stringent restrictions within the

OECD. The indicator of employment protection for regular workers against individual and

collective dismissal (EPRC) is at least one standard deviation above the OECD average also

in France and Italy, despite the recent reforms in the latter country (see below). China is by

and large the country with the tightest regulations among those considered, while the

EPRC indicator is also far above the OECD average in Argentina, Indonesia and Latvia.

Interestingly, at the bottom of the distribution, New Zealand and Saudi Arabia appear to

have laxer regulations than the United States, even though the relative ranking of these

three countries is heavily dependent on the relative weight given to EPC with respect to EPR

in the aggregation.33 Canada, the United Kingdom and Brazil also have relatively light

regulations for individual and collective dismissals of regular workers.

Regulation on temporary contracts in 2013

Employees on regular open-ended contracts are far from representing the totality of

dependent employment. In 2011, 12% of OECD employees were on fixed-term contracts,

but in certain countries their share was as large as 27% (in Poland). These figures are much

higher among youth. One quarter of employees aged between 15 and 24 years is on a

fixed-term contract in the OECD area. But temporary employees represented more than

one half of dependent employment among youth in at least eight countries in 2011 and up

to 75% in Slovenia (see the Statistical annex of this publication). Moreover, in countries

with rigid regulations on permanent contracts, hiring of temporary workers and

termination of fixed-term contracts represent an overwhelming share of gross worker

flows. For example, in France, 78% of hires and 71% of separations in 2011 were due to the

start or end of a fixed-term contract, and these figures appear stable across age classes

(Paraire, 2012). Collecting standardised information on regulations concerning different

types of temporary contracts is, however, complex due to the wide variety of atypical

contracts that exist in OECD countries. For this reason, OECD indicators cover, at the

moment, only certain aspects of regulations concerning standard fixed-term contracts

(FTCs hereafter) and temporary work agencies (TWAs hereafter).34

Standard fixed-term contracts

In a limited number of OECD countries, although FTCs are permitted, their use must

be rigorously justified on the basis of an “objective” or “material situation”, for example to

perform a task which itself is of fixed duration, such as seasonal work, or in response to a

temporary increase of workload. This is the case in Turkey – as well as Brazil and Indonesia

among other G20 countries – and, with limited derogations, in Estonia, France, Greece,

Luxembourg, Mexico and Norway (Figure 2.7). In contrast, in a number of other countries,

derogations concerning specific employer and employee needs are typically possible. And

in more than one-half of OECD countries, no justification is required to hire a worker on a

FTC, at least for the first contract.

It should be stressed, however, that the letter of legislation, collective agreements and

court rulings does not often correspond to the real difficulty for employers to hire workers on

FTCs. In fact, enforcement issues are not taken into account in this chapter and they might be

particularly problematic as regards hiring regulations. This is because enforcement of EPL is

mainly dependent on individuals who consider themselves as victims and lodge a

complaint. While potential plaintiffs are well identified and able to react in the case of
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dismissals, it is more difficult for individuals to assess whether they have been victims of

breaches of legislation restricting hiring under a specific contract (see e.g. Bassanini and

Garnero, 2013).35 Complaints in this area are, therefore, likely to be rarer. Indeed, Bassanini

et al. (2010) show that the predictive power of indicators of employment protection for

temporary contracts on the share of workers under these contracts increases greatly when

they are interacted with indicators on enforcement of legislation and/or those countries with

the poorest enforcement records are excluded from the sample.

In many countries there are restrictions on the number of renewals or successive FTCs

under which a worker can be employed by the same firm without interruption.36 No legal

restrictions on the number of successive contracts or renewals – within the maximum

cumulative duration – exist in about two thirds of OECD countries. However, in a few

countries, even if there are no legal restrictions on the number of renewals and/or

successive contracts, it is not unlikely that courts consider a succession of contracts as

sham FTCs hiding a permanent employment relationship (notably in Australia, Denmark,

Finland, Japan, New Zealand, Norway and Switzerland). The consequences in these cases

could vary from paying damages to the employee concerned to ordering conversion of the

contract into an open-ended one. Conversely, the maximum duration of successive

contracts is very short in Chile and France, while no substantial limits are found in about

one-third of OECD countries37 as well as in India and South Africa (see Figure 2.7). In

Belgium, Ireland, Italy, the Netherlands and Saudi Arabia, there is no limitation for the first

contract, but cumulative time limits step in when a renewal occur, or a new contract

between the same employer and employee is signed.

Figure 2.7. Regulation on standard fixed-term contracts

Note: Data refer to 2013 for OECD countries and Latvia, 2012 for other countries. The figure presents the contribution of different
subcomponents to the indicator of regulation for standard fixed-term contracts (EPFTC). A standard fixed-term contract is defined here
as a generic employment contract with a precisely specified end date (in the form of day, month and year at which the employment
relationship is set to end, if the contract is not renewed). The height of the bar represents the value of the EPFTC indicator.
Source: OECD Employment Protection Database, 2013 update, http://dx.doi.org/10.1787/lfs-epl-data-en.
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Temporary-work-agency employment

TWA employment is based on a specific type of contractual relationship. In this case,

workers are hired by an agency and temporarily assigned for work into a user firm,

typically to perform temporary tasks outside the “core” business of the user firm or to

enable it to cope with short-term increases in workload. With respect to standard

fixed-term contracts, workers with TWA contracts often receive more training and are

typically assisted in finding assignments (see e.g. Autor, 2001). By contrast, workers on

standard temporary contracts are typically provided no or little training (see e.g. Bassanini

et al., 2007) and, at the end of their contract, they are left searching for new jobs alone. In

addition, in some cases, TWA workers are employed by the agency under an open-ended

contract and often, within this contractual relationship, are paid between fixed-term

assignments, although sometimes at a low level (this is the case, for example, in Austria,

Italy, Slovenia and Sweden). In fact, open-ended contracts between the agency and the

worker are the dominant contractual form of TWA employment in at least eight European

countries (Table 2.1). For all these reasons, TWA employment is often very valuable to

workers in terms of the opportunities offered to them and the possibility to gain

experience, thereby representing a stepping stone into stable, regular employment (Jahn

and Rosholm, 2012; Von Simson, 2012). At the same time, it can be seen as a useful

Table 2.1. Permanent and fixed-term contracts
with a temporary employment agency

Percentage of all employees, average 2006-10

Permanent contract Fixed-term contract

Not with a temporary
employment agency

With a temporary
employment agency

Not with a temporary
employment agency

With a temporary
employment agency

Austria 89.3 1.6 8.8 0.2

Belgium 91.8 0.0 6.5 1.7

Czech Republic 90.7 0.8 8.3 0.2

Denmark 90.4 0.9 8.3 0.4

Estonia 97.2 0.1 2.6 0.0

Finland 84.3 0.7 14.6 0.5

France 85.2 0.0 12.6 2.2

Germany 83.8 1.6 13.9 0.7

Greece 88.3 0.2 11.4 0.1

Hungary 91.5 0.4 7.8 0.3

Ireland 91.3 0.5 7.9 0.2

Italy 87.0 0.1 12.5 0.5

Luxembourg 92.9 0.5 6.2 0.5

Netherlands 81.6 0.5 15.0 3.0

Norway 91.4 0.0 8.4 0.1

Poland 72.7 0.0 26.7 0.6

Portugal 76.7 0.7 21.2 1.4

Slovak Republic 94.3 0.7 4.5 0.5

Slovenia 82.1 0.5 12.2 5.2

Spain 69.1 1.8 27.1 1.9

Sweden 82.9 0.7 16.0 0.4

Switzerland 86.3 0.5 12.9 0.3

Turkey 88.5 0.0 11.5 0.0

Note: 2008-10 for Belgium, Finland, Norway and Portugal.
Source: OECD calculations based on EULFS microdata and OECD Labour Force Statistics Database, http://dx.doi.org/
10.1787/data-00296-en.

1 2 http://dx.doi.org/10.1787/888932853378
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instrument of flexibility in the labour market.38 On the other hand, TWA employment

might be used in some cases as a cheap way to by-pass employment protection on regular

employment, as well as a means to weaken trade unions and avoid constraints imposed by

collective agreements, when TWA assignees do not enjoy the same pay and working

conditions as other workers regularly employed by their user firm (see e.g. Autor, 2003;

Böheim and Zweimüller, 2013).

Most countries put some – albeit often limited – restrictions on the type of work for

which TWA employment is allowed. As shown in Figure 2.8, except in English-speaking

common-law countries as well as Denmark, Hungary, Iceland, Israel, Switzerland and,

among non-OECD economies, Latvia and the Russian Federation, all countries put some

limitations to the use of TWA employment.39 Two clear patterns emerge from the

comparison of Figures 2.7 and 2.8. On the one hand, among those countries that limit the

type of work for which FTCs are allowed, TWA employment is typically treated no better.

Indeed the rank correlation of the cross-country distributions of the indicators of valid

cases for use of FTCs or TWA employment is extremely high, particularly if restricted to

OECD countries where some limitation is enforced for FTCs.40 Mexico is the only

significant exception to this tendency. While the use of FTCs is severely restricted in this

country and requires clear objective reasons (see above), after the liberalisation of TWAs in

November 2012 the use of TWA employment should simply concern activities that are

normally not performed in the user establishment – although it remains in principle

forbidden if workers’ contracts are transferred from the user firm to the agency with the

aim of reducing labour rights. Second, in a number of countries, the law sets specific

limitations to TWA employment while there are no such limitations for FTCs. In particular,

Figure 2.8. Regulation on temporary-work-agency employment

Note: Data refer to 2013 for OECD countries and Latvia, 2012 for other countries. The figure presents the contribution of different
subcomponents to the indicator of regulation for TWA employment (EPTWA). TWA employment is defined here as the employment of
workers with a contract under which the employer (i.e. the agency), within the framework of its business or professional practice, places
the employee at the disposal of a third party (i.e. the user firm) in order to perform work (i.e. the assignment) under supervision and
direction of that user firm by virtue of an agreement for the provision of services between the user firm and the agency. The height of the
bar represents the value of the EPTWA indicator.
Source: OECD Employment Protection Database, 2013 update, http://dx.doi.org/10.1787/lfs-epl-data-en.

1 2 http://dx.doi.org/10.1787/888932852770
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in Argentina, Brazil, Belgium, Chile, Estonia, France, Luxembourg, Norway, Poland, the

Slovak Republic and, except in few narrowly defined occupations, Korea, the use of TWA

employment must be justified unambiguously on the basis of objective reasons.

Less than one-third of the countries provide for restrictions on the number of renewals

and/or successive assignments of the same worker in the same user firm (Figure 2.8). In a

few other countries (Austria, Finland, the Netherlands and New Zealand), regulation in this

area focuses only on the employment contract. In fact, while in these countries the number

of renewals of assignments is not constrained, legislation, collective agreements or court

practices limit the number of renewals of fixed-term contracts between the agency and the

worker. Insofar as open-ended contracts between the agency and the worker are not

forbidden – and actually encouraged – in these countries, restrictions on contracts only

are likely to induce fewer constraints on user firms’ practices and, therefore, are not

considered in the indicators reported in Figure 2.8. By contrast, there are more frequent

limitations on the cumulative duration of assignments, which are found in more than half

of OECD countries. The maximum duration of assignments is particularly restrictive, if

compared with regulations prevailing in other OECD countries, in Chile (three months, or

six months on specific projects), Israel (nine months, except if special permission is

granted by the government), Belgium (between three and 18 months, depending on the

reason for using TWA employment) and Korea (six months, except in the few occupations

where justification of use is not required).41

The operation of TWAs is also strictly controlled in many countries. In about half of OECD

countries, TWAs must obtain a license from the relevant government authority, with the

provision of sufficient financial guarantees being a typical prerequisite for obtaining the

license. In addition, in order to keep the license over time, TWAs are also usually subject to

regular reporting obligations, often to prove that they comply with existing regulations.

Similarly, pay and working conditions are strictly framed in many countries. In fact, a large

majority of countries guarantee equal pay and working conditions between regular workers in

the user firm and TWA workers on assignment at that user firm. The number of countries

guaranteeing equal treatment has also increased recently, particularly in European Union

countries, after the approval of the EU Directive on Temporary Agency Work42 (see the next

section). However, in a few countries, equal treatment rules typically apply only for

assignments longer than a given duration. For example, in the United Kingdom, equal

treatment must be applied only after a qualifying period of 12 weeks; In Germany, in the initial

months of assignments the collective agreements in the metalworking sector and the

chemical industry guarantee TWA workers only a percentage of pay supplements received by

regular employees in the user firm, but this percentage rises with job tenure; in the

Netherlands, the collective labour agreement for temporary agency workers stipulates that

deviations from the principle of equal treatment concerning wages are possible in the first

26 weeks of an assignment; similar provisions are found in Hungary for the first six months of

assignment. In a few other countries (notably Australia, Iceland, Japan and Switzerland),

legislation and collective agreements guarantee equality only as regards minimum standards,

such as branch-specific minimum wages and basic working conditions. By contrast, in Chile

and a few common-law countries (Canada, New Zealand, the United States and South Africa),

there is no specific provision concerning equal pay and working conditions.

The indicators of regulation for FTCs and for TWA employment (EPFTC and EPTWA,

respectively) summarise the rigidity of these regulations from the point of view of the

employer or user firm (for FTCs and TWA employment, respectively). The average of these
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two indicators then provides the summary indicator of the strictness of regulation on

temporary contracts (EPT; Figure 2.9). These indicators are meant to measure how easily

firms can resort to these alternative types of contracts to second their needs of flexibility and

lessen the constraints imposed by regulations on regular, open-ended contracts. Besides

issues of enforcement (see above), two remarks are in order, however. First, there are other

aspects of regulation on temporary contracts that are likely to affect the relative costs of

different types of contracts and that are, at the moment, not measured by these indicators.

For example, this is the case of the required duration of the interval between two FTCs or

TWA assignments for those arrangements not to be considered successive and thus not

covered by the statutory limitations on their number or maximum duration. Moreover,

whether severance pay must be disbursed or there is protection against unfair termination

at the end of the contract and whether contracts can be terminated before the end date, with

or without notice, clearly matters as regards the relative costs associated with different

contracts. These are also key issues as regards labour market duality (see Section 1 above, as

well as Bentolila et al., 2012; and Lepage-Saucier et al., 2013). Second, standard fixed-term

contracts and TWA employment represent only an – albeit important – fraction of temporary

employment. A number of atypical contracts exist in OECD countries (such as casual, on-call

and project-work contracts, see e.g. Venn, 2009). In addition, changing labour markets and

the need to increase adaptation and flexibility have led to a blurring of the boundaries

between dependent employment and self-employment. Many countries have seen a rising

share of independent contractors who depend on a single employer for their income but are

legally self-employed and their relationship with their employer is regulated by commercial

law. Certain countries have legal instruments to avoid that misuse of false contracts for

services in fact masks a true employment relationship. However, all these aspects of

regulation are not, at the moment, included in the indicators presented here, which suggests

some caution, in particular when looking at country rankings.

Figure 2.9. Regulation on temporary contracts

Note: Data refer to 2013 for OECD countries and Latvia, 2012 for other countries. The figure presents the contribution of the indicator of
regulation for standard fixed-term contracts (EPFTC) and the indicator of regulation for TWA employment (EPTWA) to the indicator of
regulation on temporary contracts (EPT). The height of the bar represents the value of the EPT indicator.
Source: OECD Employment Protection Database, 2013 update, http://dx.doi.org/10.1787/lfs-epl-data-en.
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Unsurprisingly, there is a close correlation between the stringency of regulations on

FTCs and that on TWAs, with Saudi Arabia, Korea and Israel, on the one hand, and

Indonesia, on the other, being the main exceptions. The correlation coefficient between

these two cross-country distributions is 0.41 (0.51 if restricted to OECD countries only),

statistically significant at conventional levels (Figure 2.9). Canada, the United Kingdom, the

United States and South Africa are the countries with the lightest regulations on

temporary contracts, while Turkey and Brazil stand out as the countries where temporary

working arrangements are more difficult.

A second stylised fact also emerges from the comparison of Figure 2.9 with Figure 2.4. As

already noted in the literature (see e.g. OECD, 2004), there is a positive correlation between the

stringency of regulation on temporary contracts and that of employment protection against

individual dismissals, as measured by the EPT and EPR indicators, respectively. Indeed, the

correlation coefficient of these distributions (0.33) is significant at the 5% statistical level, if all

countries are considered, and at the 1% level, if only OECD countries are compared. But these

correlations appear entirely due to the institutional settings of those countries where the

principles of common law prevail (Australia, Canada, Ireland, Israel, New Zealand, the

United Kingdom, the United States and South Africa) in comparison with other countries. In

fact, common-law countries are typically characterised by unrestrictive regulations as regards

temporary contracts and weak-to-intermediate protection against individual dismissal. By

contrast, all other countries are characterised by intermediate-to-strict regulations on both

temporary contracts and individual dismissals. Once common-law countries are excluded, no

clear relationship emerges between EPR and EPT.43

3. Recent EPL reforms
Historically, the first examples of statutory employment protection date back to the

early twentieth century. In most countries, however, the principle of freedom of contracts

continued to dominate until the early 1960s (see e.g. Sigeman, 2002; Deakin and Wilkinson,

2005; Autor et al., 2007). Indeed, most of employment protection norms in the modern form

were developed through legislation, collective agreements or court rulings between 1960

and 1980 (see also OECD, 1999). The process of increasingly regulating hiring and firing

progressively came to a halt and, essentially, a relative regulatory stability characterised

the 1980s and, as regards dismissal regulations, the 1990s (see below).

By contrast, a clearer tendency towards deregulation is observable in the past

five years (Figure 2.10) and largely since the onset of the financial crisis. In this period,

more than one-third of OECD countries undertook some relaxation of regulations on either

individual or collective dismissals. Moreover, in at least five countries, other reforms in this

area have been approved since the beginning of 2013 – and are therefore not reflected in

the indicators reported in this chapter – or are in the process of being approved (see

Box 2.2), thereby reinforcing the pattern shown in the figure. Interestingly, policy action in

this respect was more intense in OECD countries that had the most stringent legislation

before the onset of the crisis, notably in Portugal, Italy and Greece, suggesting some policy

convergence across the OECD area. In particular, three main reforms were undertaken in

Portugal in 2009, 2011 and 2012, which significantly shortened notice periods – while

making them dependent on job tenure – and reduced the generosity of severance pay

– although preserving entitlements accrued under the old rules to avoid the risk of

short-run adverse employment effects in the current difficult economic juncture. In

addition, dismissal for personal reasons was made easier – by including the case of
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continued reduction of productivity in the definition of valid grounds for termination and

limiting possible remedies in the case of simple breaches of procedural requirements to

monetary compensation at a reduced rate. Moreover, individual dismissals for reasons of

job redundancy no longer need to follow a pre-defined seniority order and the requirement

of trying to arrange a transfer to another position within the company prior to dismissal

was lifted. In Greece, a reform in 2010, followed by an additional adjustment in 2012,

significantly reduced notice periods and severance pay. Finally, in Italy, one of the main

changes introduced by the reform of July 2012 consisted in restricting the number of cases

in which reinstatement can be ordered by a court to the more severe cases of unlawful

dismissal (e.g. discrimination).44

Other significant liberalisation reforms, entailing a reduction in the EPRC indicator

larger than 0.2 points, occurred in Estonia, the Slovak Republic and Spain. In Estonia, the new

Labour Code enforced in July 2009, radically changed the menu of remedies available to

courts in the case of unfair dismissals, by making the possibility of reinstatement

conditional on the agreement of both parties – except in certain discrimination cases – and

halving the amount of compensation that should be paid to the worker. In addition,

notification requirements for individual dismissals were simplified and notice periods and

severance pay schedules made more progressive with respect to job tenure and, on average,

somewhat smaller. In the Slovak Republic, the reform of the Labour Code of September 2011

reduced notice periods, suppressed severance pay conditional on observing notice and lifted

the obligation of negotiating with government authorities in the case of collective dismissals.

The reference period to identify a collective redundancy was also shortened from 90 to

30 days, even if the size threshold was also reduced from 20 to 10 dismissed workers. These

reforms were only partially reversed with the 2012 reform of the Labour Code (enforced on

1 January 2013), which reintroduced severance pay, although at a lower level and with a

Figure 2.10. Change in protection of regular workers against individual
and collective dismissals, 2008-13

Note: Countries are ranked by ascending order of the index of protection of regular workers against individual and collective dismissals
(EPRC) in 2008. Data refer to 2012 instead of 2013 for Brazil, China, India, Indonesia, the Russian Federation, Saudi Arabia and South Africa.
Source: OECD Employment Protection Database, 2013 update, http://dx.doi.org/10.1787/lfs-epl-data-en.
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Box 2.2. Recent and on-going reforms in France, the Netherlands, Portugal, Slovenia
and the United Kingdom

A number of countries have undertaken, or are planning, reforms of EPL in 2013. In the United Kingdom, an
amendment of the Trade Union and Labour Relations (Consolidation) Act 1992 was approved early in 2013. It
stipulates that fixed-term contracts not terminating for reasons of redundancy are no longer included in the
provisions on collective dismissals. More importantly, the minimum number of days that must elapse before
the first dismissal can take effect – in order to allow for good-faith consultations with unions – was reduced
from 90 to 45 days, when the employer is proposing to dismiss 100 or more employees within a period of
90 days or less. This reduces the gap in protection between individual and collective dismissals, bringing it
more in line with the OECD average. The new legislation came into effect on 6 April 2013.

In France, a reform of the labour code was approved by Parliament in May 2013. The key policy provision
is to allow social partners, in times of serious company difficulties, to negotiate a firm-level agreement
concerning temporary wage and working-time reductions in exchange for a guarantee of job preservation.
Once such an agreement is signed by workers’ representatives, a worker who refuses its application can be
fairly dismissed for economic reasons, which represents a derogation from the labour code that is currently
in force. The new legislation also reduces, for termination cases, the length of the period in which a
complaint can be filed (which however remains much longer than the OECD average, in particular in the
case of dismissal for personal reasons) and shortens and simplifies the procedures in the case of collective
dismissals. Finally, a specific schedule for worker compensation is set for pre-trial conciliation settlements,
which is lower than standard levels of compensation awarded by courts when the judge rules that the
dismissal is unfair. Finally, a non-conversion tax – in the form of greater employer social security
contributions – is introduced as regards fixed-term contracts if they are not transformed into open-ended
ones at the end of the fixed term. While this reform clearly relaxes the legislation for regular contracts, it is
nonetheless impossible, at the moment, to estimate its impact on the EPL indicators.

In the Netherlands, the government concluded an agreement with the social partners in April 2013, which
includes proposals for a comprehensive EPL reform, with the aim of improving the current “dual system”
(see Section 2). The main novelty is that, in the case of personal reasons, the only possible route to
dismissal would be by filing a request to a sub-district court to dissolve an employment contract. By
contrast economic dismissals would be possible only subject to approval of the Employee Insurance Agency
(UWV). In the case of a negative decision by UWV, the employer would be able to ask the court to dissolve
the contract. Moreover, under the new proposed rules, compensation for unfair dismissals could be at most
one half of a month’s salary for each year of service, with a ceiling of EUR 75 000. The opinion expressed by
UWV would be key element in determining the fairness of the termination. Overall, however, it is still
unclear whether the reform would effectively reduce dismissal costs for permanent contracts. Protection
for employees on fixed-term contracts would also be considerably increased.

In Portugal, following consultation with the social partners, a new schedule for severance payments was
agreed. Newly hired workers will be entitled to 12 days per year of service upon dismissal instead of the
20 days as in the 2012 reform (and down from the 30 days before). By contrast, incumbent workers will
receive, in the case of layoff, 18 days per year of service for the first three years of service and 12 days for
the remaining years. The 12-month cap remains in place. This reform is planned to be implemented in
November 2013 and will result in a further – albeit limited – reduction of the EPRC indicator.

Finally, a new Employment Relations Act was approved by the Slovenian parliament in March 2013 and
entered in force on 12 April 2013. The proposed reform reduces notice periods, making them more dependent
on service duration. A few amendments were also made to severance pay. Moreover, the reform suppresses
the requirement that employers provide the proof of having attempted redeployment within the company
before making redundancies. In addition, the negative opinion of the trade unions can no longer affect the
date of dismissal. By contrast, the reform is far more radical as regards temporary contracts. In particular,
employers are now forbidden to hire different workers on the same post using fixed-term contracts for more
than two consecutive years. In addition a maximum quota is imposed to TWA employment in the user firm.
Overall, the reform results in a significant reduction of the EPRC indicator for Slovenia.
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schedule more dependent on job tenure. In Spain, the reform of February 2012 halved notice

periods, significantly curbed monetary compensation for unfair dismissal – although

preserving workers’ rights acquired before 12 February 2012 – and greatly simplified

procedures for collective redundancy – by suppressing administrative authorisation and

shortening delays before notice can start.45 By contrast, significant re-regulation occurred in

Australia in 2009 with the adoption of the Fair Work Act.46 This act introduced a new

provision preventing employers from dismissing a worker on the basis of redundancy

without first considering opportunities for redeployment within the company or an

associated entity of the company. Moreover, the size threshold for exemption from the main

EPL provisions was reduced from 100 to 15 workers.

Overall, the main areas where a loosening of employment protection took place

since 2008 were the limitation of the possibility of reinstatement in the case of unfair

dismissal and the extension of the duration of the trial period (Figure 2.11). These

developments are particularly welcome insofar as the extent of reinstatement and the

length of the trial period are the aspects of EPL that have been found in the empirical

literature to be those most affecting labour reallocation – and therefore productivity – and, in

particular, job-to-job transitions (see Section 1 above). The literature also suggests that

reforms affecting new hires are also easier to implement (e.g. Saint-Paul, 1996; Boeri, 2011),

which can partly explain policy action as regards the trial period. However, following the

same argument, one would have expected more action concerning hiring regulations for

temporary contracts. By contrast only limited policy interventions occurred in this area in

the past five years (Figure 2.12). In this period, the only significant reforms making less

restrictive the regulation of temporary contracts were the liberalisation of TWA employment

Figure 2.11. Average change in protection of regular workers against individual
and collective dismissals, by component, 2008-13

Note: Each bar in the figure represents the average change of each component. Averages are computed across OECD and G20 countries.
Data refer to 2012 instead of 2013 for Brazil, China, India, Indonesia, the Russian Federation, Saudi Arabia and South Africa.
Source: OECD Employment Protection Database, 2013 update, http://dx.doi.org/10.1787/lfs-epl-data-en.

1 2 http://dx.doi.org/10.1787/888932852827

0.20

0.10

0

-0.10

-0.20

-0.30

-0.40

Noti
fic

ati
on

pro
ce

du
re

Dela
y i

nv
olv

ed
 be

for
e

no
tic

e c
an

 st
art

Le
ng

th 
of 

the
 no

tic
e

pe
rio

d (
av

era
ge

)

Sev
era

nc
e p

ay
 (a

ve
rag

e)

Defi
nit

ion
 of

 ju
sti

fie
d

or 
un

fai
r d

ism
iss

al

Le
ng

th 
of 

tri
al 

pe
rio

d

Com
pe

ns
ati

on
 fo

llo
wing

un
fai

r d
ism

iss
al

Pos
sib

ilit
y o

f r
ein

sta
tem

en
t

fol
low

ing
 un

fai
r d

ism
iss

al

Max
im

um
 tim

e f
or 

cla
im

Defi
nit

ion
 of

co
lle

cti
ve

 di
sm

iss
al

Add
itio

na
l n

oti
fic

ati
on

req
uir

em
en

ts

Add
itio

na
l d

ela
ys

 in
vo

lve
d

Othe
r s

pe
cia

l c
os

ts

to 
em

plo
ye

rs

Additional requirements
for collective dismissals

Individual dismissals

http://dx.doi.org/10.1787/lfs-epl-data-en
http://dx.doi.org/10.1787/888932852827


2. PROTECTING JOBS, ENHANCING FLEXIBILITY: A NEW LOOK AT EMPLOYMENT PROTECTION LEGISLATION

OECD EMPLOYMENT OUTLOOK 2013 © OECD 2013 97

in Mexico and more limited interventions lengthening maximum duration of fixed-term

contracts and TWA assignments in Greece and Spain. By contrast, policy makers in other

countries have rather tended to make regulations for temporary contracts more restrictive

even though in most cases by simply enforcing more rigorous applications of the principle of

equal treatment between regular employees and TWA workers (in Australia, Germany,

Greece, Ireland, Norway, Sweden, the Slovak Republic and the United Kingdom). Overall, this

tendency suggests some form of convergence between protections for regular and temporary

contracts – although simply obtained by reducing protections on open-ended contracts –

that can be expected to reduce labour market dualism in the near future (see e.g. Boeri, 2011;

Bentolila et al., 2012; Lepage-Saucier et al., 2013).

The pattern of policy reform observed since the onset of the crisis, however, seems to

have simply reinforced a trend that was already in motion there since the early 2000s.

Between 2003 and 2008, about one-fourth of OECD countries made some reform aiming at

relaxing regulation for individual or collective dismissals, while a substantial stability

stands out as regards temporary contracts – particularly if a couple of countries that made

large interventions in this area are set aside.

The large reform activity of the past ten years – aimed at making the labour market

more flexible by facilitating firm-level staff adjustment through dismissals – is in marked

contrast with the reform pattern of the previous decade – where governments often tried

to achieve the required degree of flexibility by liberalising temporary contracts while

maintaining unaltered protections on regular employees. Between 1993 and 2003, 11 OECD

countries made some reform reducing the EPT indicator. By contrast, only eight countries

made some action affecting the EPR indicator,47 and most often reforms in this area were

minor. Available evidence suggests that this tendency is likely to have contributed to the

rising share of workers on fixed-term contracts in OECD countries (see Box 2.3).

Figure 2.12. Change in regulation for temporary contracts, 2008-13

Note: Countries are ranked by ascending order of the index of regulation for temporary contracts (EPT) in 2008. Data refer to 2012 instead
of 2013 for Brazil, China, India, Indonesia, the Russian Federation, Saudi Arabia and South Africa.
Source: OECD Employment Protection Database, 2013 update, http://dx.doi.org/10.1787/lfs-epl-data-en.
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Box 2.3. Partial EPL reforms and the growth of fixed-term contracts

The share of fixed-term contracts has grown significantly in the past two decades (see
the figure below). Are the partial reforms of EPL in the 1990s – whereby hiring on
temporary contracts was largely deregulated while maintaining stringent restrictions on
regular contracts – responsible for this expansion of non-permanent – and often
precarious – forms of employment? Identifying a significant relationship between changes
in regulations and the stock of workers on fixed-term contracts is typically difficult (see
e.g. OECD, 2004, 2010), in particular because substitution across types of contracts is likely
to occur only over time through the process of hiring and separations (see e.g. Boeri, 2011).
Moreover, the growth of fixed-term contracts obeys first and foremost to convergence
across OECD countries, as shown by the extremely high negative correlation between the
levels and changes of this share in this period – the correlation coefficient between the
level of this share in 1993 and its change over 1993-2011 being -0.63. This suggests that
technological transformations of OECD economies, their greater integration and
increasing needs of adapting to change are the likely main drivers of the recent surge in
the share of fixed-term contracts.

Incidence of fixed-term contracts, 1993, 2003 and 2011
Employees with fixed-term contracts as a percentage of total employees

Note: Instead of 1993, data refer to 1994 for the Slovak Republic; 1995 for Austria, Mexico and the
United States; 1996 for Norway; 1997 for Canada, Finland, Hungary and Sweden; 1998 for Switzerland. Data
refer to the average 2001-05 instead of 2003 for the United States.
Source: OECD Database on Labour Force Statistics, http://dx.doi.org/10.1787/lfs-lms-data-en.

1 2 http://dx.doi.org/10.1787/888932852903

However, the fact that most deregulation of fixed-term contracts occurred in the 1990s,
while regulations remained fairly stable in the subsequent years, is likely to make it easier
to identify the role of deregulation since a longer post-deregulation period is observable. In
fact, conditional on the share of fixed-term contracts in 1993, there appears to be a
significant association between changes in this share and changes in the EPT indicator
between 1993 and 2011, independently from controlling or not for changes in regulation
for permanent contracts. Correlating changes in the incidence of fixed-term employment
and in the EPT indicator over the period 1993-2011 one obtains a correlation coefficient
of -0.24, insignificant at conventional levels. However, in a regression setting with robust
standard errors, controlling for the initial incidence yields a coefficient on the change in
the EPT indicator of -1.18 (with t-stat equal to 2.4). If the change in the EPR indicator is
further included, the estimated coefficient of the change in the EPT indicator
becomes -1.11 (with t-stat equal to 2.18). Although one needs to be cautious in interpreting
these results, which cannot rigorously be interpreted as causality, there is also some
limited evidence from cross-country/time-series regressions that, conditional on
employment protection for regular workers, relaxing restrictions on temporary contracts
led to a greater share of temporary workers in new jobs (Lepage-Saucier et al., 2013).
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4. Resolving disputes about dismissal
The discussion of employment protection to this point relates to regulation that should

apply under prevailing legislation and collective agreements.48 However, the efficiency of

the process of dispute resolution is also a key determinant of the costs and effectiveness of

employment protection. For employers, costly, complex or time-consuming legal processes

can add significantly to the cost of hiring and especially dismissing workers. But equally, if

it is difficult or costly for employees to pursue cases of unfair dismissal, the law may be less

strictly adhered to by employers. This section will focus mainly on dispute-resolution

procedures concerning unfair dismissal claims as this is one of the key areas where the

interpretation of the law leaves room for disagreement among the parties, often leading to

protracted legal proceedings to establish whether a dismissal was fair or not. However,

many of these procedures (workplace-based dispute resolution mechanisms, mediation,

labour courts, etc.) apply equally to disputes about other aspects of employment protection

regulation (e.g. temporary contracts).49

Rules for individual dismissals are typically enforced by an employee making a

complaint that his/her dismissal was unfair or did not follow proper procedures after the

dismissal has taken place. Table 2.2 outlines the procedures involved in resolving

non-discriminatory unfair dismissal cases in OECD countries. Most have pre-court

dispute-resolution procedures set out in legislation and/or collective agreements designed

to help parties resolve disputes before an official complaint is made. In several countries,

attempting pre-court dispute resolution is an official prerequisite to lodging a complaint

with a court or tribunal (e.g. Chile, Italy, New Zealand, Spain, Sweden) or the court/tribunal

takes pre-court negotiation attempts into consideration when making a decision on unfair

dismissal cases.

If parties cannot resolve a dispute themselves, the employee can make a complaint of

unfair dismissal to a court or tribunal. Many courts and tribunals waive court costs (such

as administrative, witness and sitting fees) for parties in labour disputes. However, in order

to discourage frivolous legal action, the losing party must pay the other party’s legal

costs (and any applicable court costs) in much more than half of OECD countries. Legal aid

– either direct advice and representation or reimbursement of costs – is available in most

countries, although typically only to parties with limited financial resources to fund legal

action. Trade unions and employer organisations often provide legal advice and assistance

to their members in such situations.

In most OECD countries, the first stage of court or tribunal proceedings involves

conciliation or mediation to encourage the parties to resolve the dispute through

negotiation. Parties can generally opt out of conciliation, although participation is

mandatory (or near mandatory) in Chile, France, Germany, Hungary, Italy, Spain and

Switzerland. In a number of countries, an agreement reached in the conciliation phase is

legally binding (or becomes legally binding after verification by the court). The final

decision of a court or tribunal can be appealed almost everywhere, except in a number of

Nordic countries. Most appeals are heard by higher-level ordinary courts, although some

countries have higher-level labour courts for hearing appeals.

The employer has the burden of proof in dismissal cases in most countries. This is

usually justified on several grounds. One key reason is access to evidence. Often employers

have control on the documentation justifying (or not) termination, while workers or their

legal representatives cannot easily access it. Another reason is the legal structure of



2.
PR

O
T

EC
T

IN
G

JO
B

S,EN
H

A
N

C
IN

G
FLEX

IB
ILIT

Y
:A

N
EW

LO
O

K
A

T
EM

PLO
Y

M
EN

T
PR

O
T

EC
T

IO
N

LEG
ISLA

T
IO

N

O
EC

D
EM

PLO
Y

M
EN

T
O

U
T

LO
O

K
2013

©
O

EC
D

2013
100

Table 2.2. Remedial procedures for resolving non-discriminatory unfair dismissal disputes

Pre-court dispute resolution Court or tribunal

Regulated
through

Required/
considered

by court

Govt-
funded

C/M
Type of court/tribunal

Type
of judges

Pre-trial
C/M

C/M
outcome

enforceable

Simplified
procedure

Mandatory
legal rep.

Burden
of proof

Court
charges
costs

Losing
party pays

costs
Legal aid

Appeal
court/tribunal

Australia CA, Leg. No Yes Labour tribunal L, P V Yes Yes No Employer Some Vex. No Specialised/ordinary

Austria None No No Special branch L, P V .. No No Employer No No Yes Specialised

Belgium CA No No Labour tribunal L, P V No Yes No Employer Yes Yes Yes Specialised

Canada Legislation Yes Yes Labour adjudicator/tribunal L None .. Yes No Employer No No Yes (Quebec) Ordinary (limited)

Chile Leg. Yes Yes Labour tribunal P M Yes Yes Yes Employer Yes Vex. Yes Ordinary

Czech Republic CA, Leg. Yes Yes Ordinary court L, P V Yes No No Claimant Yes Yes Yes Ordinary

Denmark CA Yes Yes Labour tribunal L, P V Yes Yes No Claimant Yes Yes No None

Finland CA Yes No Ordinary court P V Yes No No Employer Yes Yes Yes Ordinary

France None No No Labour tribunal L M No Yes No Employer .. No No Ordinary

Germany CA Some .. Labour court L, P M Yes Yes No Employer Yes Yes Yes Specialised

Greece Leg. No Yes Ordinary court P None No Yes No Employer Yes Yes Yes Ordinary

Hungary None No No Labour court L, P M Yes Yes No Claimant No Yes Yes Ordinary

Iceland .. No .. Labour court L, P .. .. Yes No Employer .. No Yes None

Ireland Leg. Yes Yes Labour tribunal L, P None .. Yes No Employer No Vex. No Ordinary

Israel CA Yes Yes Labour court L, P V Yes Yes No Claimant Yes Yes No Specialised

Italy CA, Leg. Yes Yes Special branch P M Yes Yes Yes Employer No Yes Yes Specialised

Japan Leg. No Yes Labour tribunal/ordinary court L, P V Yes Yes No Employer Yes No Yes Ordinary

Korea None No No Labour tribunal/ordinary court L, P V Yes Yes No Employer Yes Yes Yes Ordinary

Luxembourg Leg. No Yes Labour tribunal L, P .. No Yes No Employer No .. Yes Ordinary

Mexico Leg. No Yes Labour tribunal L V Yes Yes No Employer No No Yes Ordinary

Netherlands Int. proc. Some No Ordinary court P V No No No Employer Yes Yes Yes Ordinary

New Zealand Leg. Yes Yes Labour tribunal L V Yes Yes No Employer Yes No Yes Specialised

Norway .. Some No Ordinary court L, P V Yes No No Employer No Yes Yes Ordinary

Poland Leg. No .. Special branch L, P V Yes Yes No Claimant No Some Yes Ordinary

Portugal None .. .. Labour court P V .. Yes No Employer Yes Yes Yes Ordinary
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Slovak Republic None Yes .. Ordinary court P V No No No Claimant Yes Yes Yes Ordinary

Slovenia CA, Leg. No No Labour court L, P V Yes No No Employer Yes Vex Yes Specialised

Spain CA, Leg. Yes Yes Labour court P M Yes Yes No Employer No No Yes Specialised

Sweden CA, Leg. Yes No Labour court/ordinary court L, P V Some Yes No Employer No Yes Yes Specialised

Switzerland CA, Leg. Yes No Labour court/ordinary court L, P M Yes Yes No Claimant Yes Yes Yes Ordinary

Turkey Leg. No No Labour court P V .. Yes No Employer No Yes No Ordinary

United Kingdom Leg. No Yes Labour tribunal L, P V Yes Yes No Employer No Vex. No Specialised

United States CA, other contract
or none

Depends No Ordinary court P Depends Depends No Not for
claimant

Claimant Depends Depends No Ordinary

Note: Latest available years.
See Annex 2.A2 for the country notes to the table.
..: Information not available.
CA: Collective agreement.
C/M: Conciliation and/or mediation.
Int. proc.: Internal procedures in some firms.
L: Lay judges;
Leg.: Legislation.
M: Mandatory.
P: Professional judges.
V: Voluntary.
Vex.: Loser only pays costs if the case was vexatiously or irresponsibly brought.
Source: 2013 OECD Questionnaire on Employment Protection Legislation; and Venn, D. (2009), “Legislation, Collective Bargaining and Enforcement: Updating the OECD Employment
Protection Indicators”, OECD Social, Employment and Migration Working Papers, No. 89, OECD Publishing, Paris, http://dx.doi.org/10.1787/223334316804.

Table 2.2. Remedial procedures for resolving non-discriminatory unfair dismissal disputes (cont.)

Pre-court dispute resolution Court or tribunal

Regulated
through

Required/
considered

by court

Govt-
funded

C/M
Type of court/tribunal

Type
of judges

Pre-trial
C/M

C/M
outcome

enforceable

Simplified
procedure

Mandatory
legal rep.

Burden
of proof

Court
charges
costs

Losing
party pays

costs
Legal aid

Appeal
court/tribunal

http://dx.doi.org/10.1787/223334316804
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unfair-dismissal legislation. Typically, the employer is allowed to dismiss employees only

with a justified reason and in compliance with a due process. This means that where a

dismissal occurs, the employer must have the primary burden to prove that he/she had a

justified cause and that he/she complied with the prescribed procedural requirements.

Are specialised courts better?

More than half of OECD countries have specialised courts or tribunals to hear labour

disputes, while in the remainder disputes are heard by ordinary civil courts (in Austria,

Italy and Poland, there are special branches of the ordinary civil court system to hear

first-instance labour disputes). Moreover, in an effort to make enforcement of labour law

quicker and more accessible, most OECD countries have simplified procedures for dealing

with labour law cases in courts and tribunals compared with ordinary civil cases. Even

among those countries that use ordinary civil courts, most have simplified procedures for

hearing labour law cases. For example, evidence may be taken orally and proceedings are

much less formal than in ordinary civil cases. Many countries have lay judges with

expertise in labour matters and nominated by employer and employee representatives

serving alongside, or instead of, professional judges (see Table 2.2).

The degree of specialisation of courts hearing termination cases appears to be an

important determinant of enforcement costs and effectiveness in labour law and dismissal

cases. An indicator of the degree of specialisation can be constructed using information

from Table 2.2, where the degree of specialisation (ranging from 0 for least to 1 for most

specialised) increases when specialised rather than ordinary courts hear disputes, where

lay judges are involved, where simplified procedures are in place for labour and/or

dismissal cases and where appeals are heard by specialised rather than ordinary courts.50

The evidence based on this indicator and court outcomes shows that specialisation is

associated with faster proceedings and fewer appeals (Figure 2.13). This is consistent with

Figure 2.13. Court specialisation and outcomes

Note: Latest available years.
** statistically significant at the 5% level.
Source: 2013 OECD Questionnaire on Employment Protection Legislation; and Venn, D. (2009), “Legislation, Collective
Bargaining and Enforcement: Updating the OECD Employment Protection Indicators”, OECD Social, Employment and
Migration Working Papers, No. 89, OECD Publishing, Paris, http://dx.doi.org/10.1787/223334316804.

1 2 http://dx.doi.org/10.1787/888932852865
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evidence from Djankov et al. (2003), who find that, in simple civil court cases, more

formalised procedures have been associated with longer court proceedings, less

consistency, less fairness and more corruption. However, specialised courts and

procedures may also be more accessible to the interested parties as a means of resolving

disputes, which might increase the incentive to lodge a complaint (Venn, 2009).

Reducing the cost of resolving dismissal disputes

Resolving disputes early saves time and money

Early resolution of disputes saves time and money compared with waiting for a court

or tribunal decision. In most OECD countries, employers are required to pay employees for

the length of time between an unfair dismissal and a court ruling. Early settlement can

therefore reduce this cost component for employers. Equally, longer and more legalistic

proceedings increase legal and other costs for both parties. For example, UK employment

tribunal cases resolved by a full tribunal hearing cost, on average, more than twice as much

for employers and almost three times as much for employees than cases resolved at the

conciliation stage (Knight and Latreille, 2000). Three quarters of UK employers who made a

settlement offer for a case before the employment tribunal did so to save time or money

(Hayward et al., 2004). Likewise, Mexican dismissal disputes that go to court typically cost

firms 50% more than those that are resolved informally (Rojas and Santamaria, 2007). A

survey of New Zealand employers found that labour disputes resolved in-house cost up to

20 times less (including legal, compensation, investigation and replacement staff costs)

and took one fifth of the time of disputes resolved by formal mediation (New Zealand

Department of Labour, 2008).51

As well as saving on monetary costs, resolving disputes early can reduce stress and

improve the odds that employment relationships can be repaired and continued.

Employment disputes generally cause stress to those involved, may reduce workplace

productivity and sometimes increase the use of sick leave. These effects are multiplied

when disputes are protracted or adversarial (Armstrong and Coats, 2007). Less formal

dispute-resolution processes can result in non-monetary outcomes, such as an apology,

reference or changes to workplace practices (Seargeant, 2005). Resolving disputes before

they escalate can also reduce the volume of cases appearing before courts and tribunals,

reducing public expenditure and leaving judges to focus on more complex cases.

The probability that a case will be settled (rather than proceeding to a court or tribunal

ruling) depends on the parties’ probability of success in the court or tribunal hearing, the

amount of compensation awarded if the dismissal is found to be unfair, the cost of

pursuing the case and the parties’ relative tastes for risk. An examination of the extensive

literature on civil litigation shows that pre-trial settlement is more likely where the costs

of proceeding to trial are high, where the loser pays litigation costs, where the defendant

(in this case the employer) is relatively more optimistic about the outcome of the trial than

the plaintiff (employee) or where the potential payout resulting from a trial is more

uncertain (Kessler and Rubinfield, 2007).

Knight and Latreille (2000) report that workers with little bargaining power (women,

low-skilled, part-time or low-paid workers) are more likely to settle employment tribunal

cases at the conciliation or pre-tribunal phase than proceed to a hearing, possibly at the

cost of an inferior settlement. This could be because such workers are more risk-averse

(and so more willing to accept a lower certain payment than a higher uncertain payment)

or because of the high cost of pursuing a case decided by the tribunal. Kaplan et al. (2008)
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examine settlements in labour cases in Mexico and find that employees who exaggerate

their claims – i.e. those with unrealistic expectations about the likelihood of success – are

less likely to settle and end up with lower awards at trial.

Keeping cases out of courts

As shown in Table 2.2, many OECD countries have institutionalised procedures

to encourage parties to resolve dismissal disputes before they reach the court. Where

pre-court dispute resolution is regulated through collective agreements rather than

legislation, uncovered employees may have few formal avenues to resolve disputes other

than lodging a complaint with a court or tribunal. However, in countries where collective

agreements are the only source of formal dispute-settlement procedures, collective

bargaining coverage is often high so it is likely that most disputes are channelled through

the dispute settlement process outlined in these agreements. Of course, employees and

employers in all countries can resolve many disputes informally, regardless of the

prevailing institutional arrangements.

While mandating dispute-settlement procedures in legislation may seem attractive to

encourage parties to avoid going to the court, care should be taken to avoid simply adding

another administrative step to the dispute settlement process. For example, the

United Kingdom introduced regulations in 2004 making it mandatory for employees and

employers to follow a three-step procedure when taking disciplinary action (including

dismissal) or making a complaint about a workplace grievance. If a dismissal case was

subsequently taken to an employment tribunal, there is an automatic finding of unfair

dismissal by the tribunal if the procedures had not been followed. The regulations were

designed to ease pressure on the employment tribunal system by encouraging parties to

resolve disputes as early as possible. However, an independent review found that the

regulations, while initially reducing the number of disputes heard by the employment

tribunal, had unnecessarily formalised the process of dealing with workplace disputes

(Gibbons, 2007). In response, the 2008 Employment Act replaced the regulations with a

code of practice alongside measures intended to encourage the use of informal dispute

resolution. To maintain incentives for resolving disputes at an early stage, the employment

tribunal is able to adjust compensation awards to take into account prior dispute-

resolution attempts in line with the code of practice. Such adjustments were automatic

under the previous regulations, but are now at the discretion of the employment tribunal.

There is evidence that where unfair-dismissal disputes are settled prior to a complaint

being made to a court or tribunal, by far the most likely outcome is the employee accepting

the dismissal in return for an additional payment (Venn, 2009). This practice for keeping

disputes out of court has been institutionalised in several countries. For example, in

Germany, in the case of dismissal for economic reasons, the employee can trade its right to

contest the dismissal in court against a guaranteed minimum severance payment (and

the right to claim unemployment benefits). France introduced a formalised scheme of

termination by mutual agreement in 2008 (the rupture conventionnelle). The agreement must

be approved by the Labour Ministry and is subject to a cooling-off period, after which the

employee is at least entitled to standard severance pay and unemployment benefits.

However, in contrast to the German case, neither the agreement nor its official approval

prevent the employee from subsequently taking a case to court alleging that the agreement

was not made voluntarily (see, for example, the case law review in Grumbach and Serverin,

2011), notably in the case of previous conflicts between the employer and the employee.52
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Nonetheless, there is evidence that this type of termination is increasingly a substitute for

dismissals (see e.g. Paraire, 2012), even though recent court rulings might modify this

pattern in the future.

Pre-trial mediation and conciliation

The most widespread use of alternative dispute-resolution procedures occurs after a

complaint has been made to a court or tribunal. In almost every OECD country, courts and

tribunals attempt to broker a compromise solution between the parties at the start of

formal legal proceedings. Typically, half to three quarters of cases lodged with courts and

tribunals are resolved without recourse to a court decision (Venn, 2009). However, despite

the widespread use of pre-court conciliation in labour law cases, there is little empirical

evidence on its effectiveness. Latreille (2007) finds that conciliation in the UK employment

tribunal increases both the probability that an employer makes a settlement offer and the

likelihood that an employee accepts the offer, possibly by helping parties to tone down

their expectations about the outcomes of a tribunal ruling. A key question when examining

the efficiency of pre-trial conciliation is whether cases resolved in conciliation are those

that would have been settled out-of-court anyway. Almost uniformly high settlement rates

across OECD economies, along with a lack of correlation between the existence of pre-trial

mediation and conciliation rates, suggest that formal conciliation may play only a minor

role in promoting settlement. Clearly, more evaluation of the impacts of pre-trial

conciliation in labour law cases is needed.

How can pre-trial conciliation be designed to increase the likelihood of dispute

settlement? Mandatory conciliation is unlikely to be constructive if parties are particularly

hostile, but mandating an initial conciliation meeting at least provides an opportunity for

parties to meet outside court in a non-adversarial environment and may add pressure to

resolve disputes amicably. Zack (2006) argues that maintaining confidentiality (by not

reporting back to the court on what is said during conciliation) is important to encourage

frankness. To this end, having the same judge presiding over conciliation and trial

proceedings is less preferable than maintaining a separate conciliation service, either

within or external to the court, or at the least having different judges preside over

conciliation and the trial. On the other hand, if potential gains for parties are high in the

case of winning the court case, and if court rulings cannot be sufficiently predictable in

advance, considering the behaviour of parties during the conciliation stage in court

proceedings might facilitate settlements.

Reducing the cost of participating in court or tribunal proceedings

When disputes proceed to a court or tribunal hearing, there are a number of ways to

reduce parties’ costs of participating. One of the major costs for the parties is hiring a

lawyer or advocate. Parties can usually represent themselves or be represented by a trade

union, employer organisation or other advocate. Trade unions and employer organisations

often provide free or subsidised advice and legal representation to members and legal aid

may also be available for parties with few financial resources, and when legal

representation in mandatory, legal aid is always offered (see Table 2.2).

Simplified procedures make it easier and less daunting for parties to represent

themselves. Nevertheless, many employees and employers appearing in dismissal cases

are represented by a lawyer. The limited empirical evidence available suggests that legal

representation has little impact on court outcomes in labour disputes. Latreille (2007) finds
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that employers with legal representation are more likely to make a settlement offer in

UK employment tribunal cases, possibly because legal advice reduces excess optimism

about the likelihood of succeeding at trial. However, there is no impact of representation on

the likelihood that employees will accept a settlement offer. Harcourt (2000) finds that

hiring a lawyer in Canadian arbitration and labour board cases only helps an employee to

win the case if the employer does not hire a lawyer. For employers, hiring a lawyer only

prevents an employee from winning when they have hired a lawyer, but has no impact on

the likelihood of winning if the employee has not hired a lawyer. If the main benefit of legal

representation is in improving information to inform settlement decisions, courts and

tribunals could help reduce costs by providing accurate information to parties about the

likelihood and outcome of succeeding at trial to help parties make better decisions about

pre-trial settlement without resorting to costly legal advice.

Kritzer (2008) examines the use of lawyers in civil (including employment) cases

in seven countries (Australia, Canada, England and Wales, Japan, the Netherlands,

New Zealand, and the United States). He finds very little evidence that the probability of

using a lawyer increases with income, suggesting that reasons other than affordability play

a role in determining representation. Far fewer parties use a lawyer in employment

disputes than in other civil disputes (e.g. divorce, housing), which may indicate that the

simplified procedures adopted in labour disputes in most countries make it easier for

parties to appear unrepresented.

In around half of OECD countries, the losing party pays court and/or legal costs for the

winning party. Such arrangements can reduce the workload of courts or tribunals by

discouraging frivolous cases and encouraging early settlement (Kessler and Rubinfield,

2007). The rise in lawfulness and availability of contingent-fee arrangements (where

lawyers are only paid if there is a payout made in the case) has raised concern about an

increase in labour law complaints, but research is inconclusive on this issue. On the one

hand, a study by the New Zealand Department of Labour found no evidence that

contingent-fee arrangements have lead to a dramatic increase in disputes, although they

might slightly delay settlement in cases that use them. Lawyers are reluctant to commit

much effort to meritless claims and contingent-fee arrangements play an important role in

providing legal representation to low-income employees (New Zealand Department of

Labour, 2008). Contingent-fee cases are more common in UK employment tribunal cases

where employees do not have trade union representation, or in high-value cases. In

contrast to New Zealand, contingent-fee cases in the United Kingdom are more likely to be

settled than pursued to a full hearing (Hammersley et al., 2004). On the other hand, there

is some evidence, based on US-Canada comparisons, that the “loser pays” system of

awarding trial costs is more efficient in discouraging unfounded lawsuits than contingency

fees (Nielsen, 1999).

Conclusions
This chapter has presented a review of employment protection legislation – including

provisions established by national or branch-level collective agreements and case law –

across OECD countries and selected emerging economies, relying on updated and revised

EPL indicators for 2013 (2012 for non-OECD G20 countries). One clear fact that emerges from

the chapter is that, since the onset of the recent economic crisis, a large number of countries

with relatively strict EPL undertook some action to relax their regulations on individual or

collective dismissals, thereby reducing the gap in the stringency of regulations affecting
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permanent and temporary contracts. In some cases, notably in Estonia, Greece, Italy,

Portugal, the Slovak Republic and Spain, the breadth of reforms was significant. These

developments reinforce a tendency that emerged since the beginning of this century and is

in marked contrast with the typical trend of the 1990s, whereby a number of countries

implemented partial reforms of employment protection legislation, in which regulations on

temporary contracts were loosened while maintaining stringent restrictions on regular

contracts, thereby contributing, in many cases, to the emergence of dual labour markets.

Based on a large theoretical and empirical literature, summarised in the chapter, it can be

expected that this new wave of reforms will increase labour reallocation and yields dividends

in terms of job creation as well as efficiency and productivity growth in the near future. This

should also help reducing labour market duality and provide more opportunities to outsiders

to get into career job paths. In addition, the evidence also suggests that a number of workers

will benefit from these reforms because greater job creation will allow better matches and

higher wage premia to job change.

However, not all workers are likely to gain from these reforms in the same way. In

particular, the evidence also suggests that reforms involving the relaxation of overly strict

regulatory provisions on individual and collective dismissals are likely to increase the number

of dismissed workers. Even if the evidence suggests that, in normal times those who lose their

jobs in the aftermath of these reforms – but would have not lost their job otherwise – are likely

to find another job relatively quickly, these workers are nonetheless likely to experience

income losses both during their search for another job and at re-employment (see Chapter 4).

Moreover, in the current context as of mid 2013 with labour demand remaining weak in many

OECD countries, finding a job is likely to be harder, due to labour market congestion, and wage

penalties at re-employment larger. For equity and political-economy reasons, therefore, it is

important that governments consider putting in place a comprehensive policy mix to reduce

these individual losses, including adequate unemployment-benefit schemes – where,

however, eligibility is conditional on strictly enforced work-availability conditions – coupled

with effective re-employment services for jobseekers.

Notes

1. Similar considerations are suggested by Soskice (1997) and Hall and Soskice (2001) when comparing
innovation patterns in Germany with those in the United Kingdom and the United States. While
Germany mainly specialises in incremental innovation, the United Kingdom and the United States
specialise in emerging radically new technologies. These two models require different types of
labour market regulations, with stable and co-operative relationships between employers and
employees supporting the incremental path. However, as suggested by Wasmer (2006), by inducing
substitution of specific for general skills, firing restrictions may have a negative effect on
productivity in the presence of major shocks, when workers need to be reallocated across industries,
thereby making industry-specific skills useless.

2. This result, however, is based on an estimator (the Fixed Effect Vector Decomposition – FEVD)
whose validity has been seriously questioned in the econometric literature (Greene, 2010).

3. The academic literature typically does not distinguish between standard fixed-term contracts and
temporary-work-agency employment. As the share of workers on standard fixed-term contracts is
much larger than that of temporary-work-agency employment (see the subsection on “Regulation
of temporary contracts in 2013” in Section 2 below), the empirical findings reviewed here are
likely to hold for fixed-term contracts, while no firm conclusion can be drawn as regards
temporary-work-agency employment.

4. See e.g. Neal (1995), Gregory and Jukes (2001), Kletzer and Fairlie (2003), von Wachter and Bender
(2006), Schmieder et al. (2012) and Chapter 4.
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5. By contrast, additional employment protection provided by firm-level collective agreements or
individual contracts is not taken into account, because this is viewed as the result of unconstrained
negotiation among parties.

6. Country notes describing prevailing regulations in each country and the details concerning
measurement of sub-components and the procedure used to aggregate the indicators are available
at www.oecd.org/employment/protection.

7. While, the OECD Secretariat retains the whole responsibility for the revised database, the
contribution of Alexander Muravyev for the revision and update of EPL data concerning the
Russian Federation is gratefully acknowledged. Qualitative information on a number of other
countries, although limited to statutory law, can be found on the ILO EPLex website.

8. This scoring algorithm can be criticised for not giving enough weight to the real burden that each
component represents for employers. Indeed, the arbitrariness of this procedure led a few
researchers to try to measure dismissal costs directly, mostly based on quantifying the mandatory
payments and notice periods as a percentage of labour costs (see, for example, Heckman and
Pages, 2004). The drawback of this alternative method is that it is highly data-intensive, generates
somewhat endogenous indicators and can hardly be extended to all components that represent a
cost for employers. Moreover, evidence suggests that the cross-country rank correlation between
OECD indicators and indicators obtained with this method is very high (see Venn, 2009). A
re-assessment of the scoring grid for each component, as well as of the weights used to aggregate
them, is probably warranted but it is left for future work.

9. This section focuses only on regulations in force on 1 January 2013. See the next section for
reforms enacted in 2013.

10. Excluding the United States, there is a significant negative correlation between average indicators of
notice periods and severance pay (correlation coefficients are -0.41 on the whole country sample
and -0.36 if it is restricted to OECD countries).This correlation is stronger for long-service employees,
while notice and severance pay are substantially orthogonal at nine months of job tenure.

11. The cases of Belgium and the Czech Republic are somewhat different, however. While for white-collar
workers Belgium is characterised by high statutory notice periods that are nonetheless steeply
increasing with tenure, in the Czech Republic a flat period of notice of two months is imposed for all
dismissals. If this is below the OECD average at high tenure, it represents a very high value at low
tenure. A similar length of the mandatory notice period before one completed year of service can be
found in only three other OECD countries (Belgium, Luxembourg and, because of collective
agreements, Iceland).

12. China also has similar regulations.

13. In Chile, the scheme accounts for only about 20% of the amount due by the employer upon fair
dismissal. In Brazil, dismissal can be with or without justified reason (com justa causa or sem justa
causa). The latter covers all possible grounds for dismissal (including no reason) except misconduct
and force majeure, and typically accounts for an overwhelming share of all dismissals (see
e.g. DIEESE, 2011). The balance in their individual account scheme can be accessed by workers in
the case of unjustified dismissal but employers must top it up by an additional 40%. Moreover, in
this case, employers must pay as social security contributions an additional 10% of the total
amount deposited in the fund.

14. In a limited number of countries (e.g. Japan, Switzerland, the United Kingdom and some
United States), notification of dismissal can be oral but a written statement stating the reasons for
dismissal must be provided to the worker upon request.

15. In most countries, however, previous warning is required in the case of dismissal for personal
reasons. Since often no information is available to assess how much time after such a warning
notice can be served, the previous warning requirement is evaluated at six days in the indicators,
even though delays involved are often longer. As a result, the figures on additional delays before
notice can start presented here are somewhat underestimated.

16. The United States, Argentina, Brazil and most Canadian provinces are the only partial exceptions. In
these countries or provinces, the principle that an employment relationship can be terminated even
for no reason dominates (the so-called employment-at-will doctrine). However, individual and
collective labour contracts can restrict the reasons for which dismissal is admissible in these
countries. Moreover, in the United States, case law exceptions have eroded the employment-at-will
doctrine (see the previous section). Finally, protection against discrimination and/or violation of civil
right legislation is in all cases granted in these countries.

http://www.oecd.org/employment/protection
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17. In the Russian Federation, a worker can also be fired in the case of insufficient skills, but this needs
to be proved by an internal certification. The latter requires establishing a special internal regulation
on the certification procedure, informing the workers concerned that a certification regarding them
will be issued, and establishing an attestation committee that includes a trade union member (if a
union organisation exists in the firm). Even if a worker is found not suitable for a job at the end of
this procedure, the employer has to offer him another job before he/she can be dismissed.

18. Indeed, Bassanini and Garnero (2013) find that the contribution of compensation for unfair
dismissal to the cross-country distribution of gross worker flows is close to nil.

19. These figures refer to estimated typical compensation at 20 years of tenure. Ordinary severance
pay and payments in lieu of notice periods, if any, must be added to them.

20. There are, however, exceptions to this pattern. In Denmark, for example, collective agreements
typically specify up to a nine-month probationary period for blue collars, while for white collars
the trial period is three months.

21. In Poland, there is no exemption period on regular contracts. However, an open-ended
employment relationship is customarily preceded by a non-renewable employment contract for a
trial period (umowa o prac na okres próbny) for a duration of no more than three months, which, in
contrast with other types of fixed-term contracts, can be terminated with notice before the end
date even if no special provision is added in the contract.

22. Once three outliers (China, India and Indonesia) among non-OECD member countries are
excluded, the correlation coefficient among indicators for reinstatement and the length of the
period in which a claim is possible is -0.39, statistically significant at the 5% level.

23. In Figure 2.3, for the sole purpose of calculating the indicator of difficulty of dismissal, missing
values of specific subcomponents are set equal to the average of other non-missing
subcomponents for the same country, excluding the maximum time for claim insofar as the latter
indicator is typically not or negatively correlated with the other indicators (see above).

24. Among OECD countries, the cross-country average of the indicator of difficulty of dismissal is 2.31
(with standard deviation equal to 0.76).

25. Note, however, that the indicator of difficulty of dismissal does not take into account enforcement
considerations, such as institutions affecting the duration of court proceedings and the number of
cases that end up in the courts, which inevitably co-determine dismissal costs and the effectiveness
of workers’ protection (see Section 4).

26. This indicator is obtained as the simple average of the three intermediate indicators of:
i) procedural inconveniences; ii) notice and severance pay; and iii) difficulty of dismissal.

27. The OECD average of EPR is 2.04 and its standard deviation 0.56.

28. However, in Portugal, the only additional, effective burden in the case of collective dismissals is
represented by the notification requirement to the labour authority and the stricter obligations
concerning negotiations whith trade unions.

29. However, while redundancy procedures are more cumbersome in the case of collective dismissals
in Italy, collective dismissals are less likely to be considered substantively unfair. In fact, while
judges typically examine the validity of the economic justification for redundancy in the case of
individual dismissal, in the case of collective dismissals, it is an established court practice that
judges verify only that the procedure has been respected, except in cases of hidden personal
reasons (see Cass. 6/7/2000, No. 9045; Trib. Vallo della Lucania, 1/2/2011, est. de Angelis; as well as
Cass. 11/03/2011, No. 5888 and references therein). As a consequence, while possibly higher on
average, dismissal costs are more predictable in the case of collective dismissals.

30. For example, in all the other countries where the lowest threshold is at five workers or more, the
reference period is 30 days (Austria, Estonia, Germany, Ireland and Latvia), except in Sweden
where collective-dismissal procedures apply for the simultaneous dismissal of five workers or
dismissal of 20 workers within 90 days.

31. However, social partners signed a framework agreement in January 2013, which envisages a
significant reduction in these delays. This agreement will be extended by law during the course
of 2013 (see Section 3 below).

32. The correlation coefficient is -0.27 (-0.36 if countries with no additional restrictions are excluded),
significant at the 10% statistical level.
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33. Although, in general, country rankings have been shown to be little dependent on the weights
given to each component (see e.g. Venn, 2009), it can be argued that the weight of EPC is too high
and in some cases can produce counter-intuitive results. Consider, for example, the case of a
hypothetical country where notifications to public employment services and trade unions are
required, even if only one worker is concerned. Consider then a reform in which these notification
requirements are lifted and a simple notification to the worker is left for individual dismissal,
while procedures remain unchanged for collective dismissals. There is no doubt that this would
represent a relaxation of employment protection against individual dismissals, albeit perhaps very
weak. It would also increase the number of additional restrictions on collective dismissals (with
respect to individual dismissals). The overall stringency of employment protection for regular
workers should however go down (or at best remain unchanged). Consistently, the EPR indicator
would go down by one third of a point, while the EPC indicator would go up by 1.5 points. But
inconsistently, the EPRC indicator would go up by almost 0.2 points. If relative weights were
slightly modified so as to neutralise this inconsistency, the ranking of countries would remain
essentially the same (the Spearman rank correlation coefficient between the two distributions
is 0.96), but the United States would be, by far, the country at the bottom of the distribution.

34. For the purpose of this chapter, a FTC is defined as a generic employment contract with a precisely
specified end date (in the form of day, month and year at which the employment relationship is set
to end, if the contract is not renewed). By contrast, TWA employment is defined here as the
employment of workers with a contract under which the employer (i.e. the agency), within the
framework of its business or professional practice, places the employee at the disposal of a third
party (i.e. the user firm) in order to perform work (i.e. the assignment) under supervision and
direction of that user firm by virtue of an agreement for the provision of services between the
user firm and the agency. The extension of indicators to cover regulations for other temporary and
atypical contracts is instead left for future research.

35. As regards legislation concerning regular contracts, enforcement issues are more frequently
relevant in low-income and emerging economies. For example, a study of labour tribunal cases in
Mexico finds that 60% of monetary awards made to employees in unfair dismissal cases are not
collected. The process of enforcing payment is time-consuming. The winning employee must
accompany a court clerk to the firm’s place of business to serve notice. If payment is still not made,
an additional hearing is required to seize the firm’s assets in order to pay the award. Workers with
large payouts (based on long tenure) compared with the fixed costs of enforcement are more likely
to successfully collect their compensation (Kaplan and Sadka, 2011). Similarly, in Chile, according
to a survey conducted in the early 2000s, only 44% of the unemployed dismissed for economic
reasons claimed that they had received some form of compensation. Among those who should
have received a payment but did not, 22% said that they had reached an agreement with their
employer, while 44% stated that the employer had simply refused to pay (Sehnbruch, 2006). For a
general discussion concerning enforcement issues in OECD countries, see Bertola et al. (2000).

36. In some instances, these restrictions apply only in the case of successive contracts for the same job.
For example, in France, a worker can be employed repeatedly by the same company on a standard
fixed-term contract if this is done on different posts each time. In other cases, it is possible to
derogate from restrictions imposed by regulations if the justification of the fixed-term contract
changes. For instance, in Sweden, the two-year maximum cumulative duration of contracts
applies for each type of contract, so that one worker can be employed on fixed-term contracts for
more than two years by changing the reason for a fixed-term contract, provided that these reasons
can be successfully defended in courts (see Engblom, 2008).

37. In Japan, however, even if there are no limits for the cumulative duration of FTCs, each contract
cannot be concluded for a term exceeding three years, except if concluded for the completion of a
specified project (Labour Standards Act – – Article 14).

38. According to Boston Consulting Group and CIETT (2012), when questioned about the added value
of agency work, user firms make reference to both a higher degree of flexibility (76%) and a much
faster hiring process (47%) compared with fixed-term contracts.

39. In Turkey, Saudi Arabia and, until the 2012 reform, Mexico, TWA employment is even illegal, in the
sense that the tripartite relationship – characterised by an employment contract between the
worker and the agency and a commercial contract between the agency and the user firm that
places the worker under the direct supervision of the user firm – is not recognised by the law and
the user firm is considered, in terms of all legal implications, the employer of the worker.

40. The Spearman rank correlation coefficient, in this case, is 0.79.
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41. Among other emerging economies, regulations are also particularly restrictive in Brazil, where the
maximum duration of assignments is limited to three months, except with special government
permission.

42. EU Directive 2008/104/EC.

43. Similar considerations also apply as regards the comparison of the cross-country distributions of
the EPT and EPRC indicators.

44. Reinstatement can now be ordered only in three cases: i) when dismissal is based on
discrimination; ii) when it is based on reasons for which it is explicitly forbidden in collective
agreements; or iii) when the facts adduced by the employer to justify the dismissal are manifestly
false. In addition, the Italian reform also touched other aspects of regulation that are not
considered in OECD indicators, such as the introduction of a lighter and faster procedure for
dispute resolution; the suppression of the right of employers to terminate certain atypical
contracts at will; and the enforcement of legal tests for the presumption of an employment
relationship in order to identify cases of sham self-employment.

45. In addition, a new type of employment contract was created in 2012, the Permanent Employment
Contract to Support Entrepreneurs available exclusively to firms with less than 50 employees that
did not make unfair or collective dismissals in the six months preceding hiring. This contract sets
the duration of the trial period to 12 months.

46. China also significantly raised the degree of stringency of EPL in 2008 by lengthening the
maximum time to file a complaint on unfair dismissal from 2 to 12 months. Moreover, some
Brazilian regional courts have recently handed down rulings in which, for large mass dismissals,
employers have been required to make additional severance payments in the absence of
consultations with trade unions before dismissals (see e.g. Muller, 2011). The best known of these
cases was overturned by a subsequent Superior Labour Court decision in 2009. Yet, the Court
established, for future cases, that negotiations among social partners must precede a mass
dismissal (see e.g. Superior Labour Court decision TST-RODC 309/2009-000-15-00.4).

47. Information on regulation for collective dismissals is not available in this period.

48. This section draws heavily from Venn (2009), although underlying data have been revised and
updated.

49. While this chapter focuses mainly on the costs of procedures of dispute resolution, corruption and
evasion mean that laws are not always adequately enforced, regardless of the cost. This problem is
likely to be more acute in lower-income countries lacking adequate enforcement resources (see
e.g. Venn, 2009).

50. The specialisation index is the unweighted average of the following indicators from Table 2.2:
Court: equal to 0 if dismissal cases are heard in ordinary civil court; 0.5 if heard in a special branch
of ordinary court; 1 if heard in a specialised court. Judges: equal to 0 if only professional judges
hear dismissal cases; 1 if lay judges participate. Procedures: equal to 0 if ordinary civil procedures;
1 if simplified procedures for dismissal cases. Appeals: equal to 0 if appeals are heard in ordinary
court; 1 if heard in specialised court.

51. None of the studies mentioned, however, controls for unobservable characteristics that affect both
the likelihood that cases be included in a study and the likelihood that they be resolved early.

52. See, for example, Cass.soc., 30 January 2013, No. 11-22332.
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ANNEX 2.A1

Revisions of the EPL indexes

Table 2.A1.1. Revision of the EPL indexes, 2008

Item number Item name Published score Revised score

Australia 1 Notification procedures 2 1

8 Possibility of reinstatement following unfair dismissal 3 2

Austria 9 Maximum time for claim 1 0

13 Types of work for which TWA employment is legal 1.5 0.75

Belgium 1 Notification procedures 1 2

2 Delay involved before notice can start 1 2

7 Compensation following unfair dismissal 3 0

10 Valid cases for use of fixed-term contracts 1 0

20 Additional delays involved in case of collective dismissals 3 4

21 Other special costs to employers in case of collective dismissals 3 6

Canada 6 Length of trial period 4 ..

16 TWA: Authorisation and reporting obligations 0.6 0.52

18 Definition of collective dismissal 1.5 2.745

19 Additional notification requirements in case of collective dismissals 6 4.29

20 Additional delays involved in case of collective dismissals 3 4

21 Other special costs to employers in case of collective dismissals 0 0.84

Chile 4 Severance pay at 4 years tenure 6 5

4 Severance pay at 20 years tenure 4 3

8 Possibility of reinstatement following unfair dismissal 0 1

12 Maximum cumulated duration of successive fixed-term contracts 3 4

14 Restrictions on the number of renewals of TWA assignments 2 4

16 TWA: Authorisation and reporting obligations 0 1

Czech Republic 15 Maximum cumulated duration of TWA assignments 2 4

Denmark 1 Notification procedures 2 4

2 Delay involved before notice can start 1 2

6 Length of trial period 2 3

7 Compensation following unfair dismissal 2 1

11 Maximum number of successive fixed-term contracts 5 4

12 Maximum cumulated duration of successive fixed-term contracts 2 3

20 Additional delays involved in case of collective dismissals 2 1

Estonia 1 Notification procedures 2 4

3 Length of the notice period at 9 months tenure 5 4

12 Maximum cumulated duration of successive fixed-term contracts 0 1

19 Additional notification requirements in case of collective dismissals 6 0

Finland 10 Valid cases for use of fixed-term contracts 4 2

13 Types of work for which TWA employment is legal 0 0.75

15 Maximum cumulated duration of TWA assignments 0 1

19 Additional notification requirements in case of collective dismissals 3 0
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France 4 Severance pay at 20 years tenure 3 2

9 Maximum time for claim 5 6

19 Additional notification requirements in case of collective dismissals 0 3

20 Additional delays involved in case of collective dismissals 1 3

Germany 4 Severance pay at 4 years tenure 2 1

4 Severance pay at 20 years tenure 2 1

14 Restrictions on the number of renewals of TWA assignments 4 2

17 Equal treatment of TWA workers 6 3

20 Additional delays involved in case of collective dismissals 3 1

21 Other special costs to employers in case of collective dismissals 3 4.5

Greece 2 Delay involved before notice can start 0 1

6 Length of trial period 5 6

7 Compensation following unfair dismissal 1 ..

10 Valid cases for use of fixed-term contracts 6 4

11 Maximum number of successive fixed-term contracts 2 3

Hungary 7 Compensation following unfair dismissal 2 3

9 Maximum time for claim 1 0

14 Restrictions on the number of renewals of TWA assignments 4 2

20 Additional delays involved in case of collective dismissals 1 3

Iceland 17 Equal treatment of TWA workers 6 3

Ireland 1 Notification procedures 3 2

7 Compensation following unfair dismissal 4 2

18 Definition of collective dismissal 4.5 6

19 Additional notification requirements in case of collective dismissals 3 6

Israel 1 Notification procedures 3 4

Italy 2 Delay involved before notice can start 0 2

3 Length of the notice period at 9 months tenure 1 4

3 Length of the notice period at 4 years tenure 2 3

3 Length of the notice period at 20 years tenure 1 2

5 Definition of justified or unfair dismissal 0 4

6 Length of trial period 6 4

7 Compensation following unfair dismissal 3 4

8 Possibility of reinstatement following unfair dismissal 4 6

16 TWA: Authorisation and reporting obligations 4 6

21 Other special costs to employers in case of collective dismissals 6 3

Japan 1 Notification procedures 3 2

8 Possibility of reinstatement following unfair dismissal 6 2

10 Valid cases for use of fixed-term contracts 1 0

11 Maximum number of successive fixed-term contracts 0 1

17 Equal treatment of TWA workers 3 1.5

19 Additional notification requirements in case of collective dismissals 3 6

20 Additional delays involved in case of collective dismissals 0 1

21 Other special costs to employers in case of collective dismissals 0 3

Korea 1 Notification procedures 3.5 3

6 Length of trial period .. 4

13 Types of work for which TWA employment is legal 2.25 3

14 Restrictions on the number of renewals of TWA assignments 2 4

15 Maximum cumulated duration of TWA assignments 2 4

Luxembourg 8 Possibility of reinstatement following unfair dismissal 6 0

16 TWA: Authorisation and reporting obligations 3 2

18 Definition of collective dismissal 4.5 6

19 Additional notification requirements in case of collective dismissals 0 3

20 Additional delays involved in case of collective dismissals 5 2

21 Other special costs to employers in case of collective dismissals 6 4.5

Table 2.A1.1. Revision of the EPL indexes, 2008 (cont.)

Item number Item name Published score Revised score
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Mexico 4 Severance pay at 9 months tenure 6 2

5 Definition of justified or unfair dismissal 6 5

6 Length of trial period .. 6

8 Possibility of reinstatement following unfair dismissal 2 3

9 Maximum time for claim .. 2

16 TWA: Authorisation and reporting obligations .. 6

17 Equal treatment of TWA workers .. 6

20 Additional delays involved in case of collective dismissals 0 1

21 Other special costs to employers in case of collective dismissals 3 4.5

Netherlands 1 Notification procedures 4 5

4 Severance pay at 4 years tenure 4 3

4 Severance pay at 20 years tenure 3 4

12 Maximum cumulated duration of successive fixed-term contracts 0 1

14 Restrictions on the number of renewals of TWA assignments 4 2

15 Maximum cumulated duration of TWA assignments 1 0

17 Equal treatment of TWA workers 6 4.5

New Zealand 14 Restrictions on the number of renewals of TWA assignments 4 2

19 Additional notification requirements in case of collective dismissals 1.5 0

Norway 1 Notification procedures 2 3

6 Length of trial period 4 3

9 Maximum time for claim 3 2

14 Restrictions on the number of renewals of TWA assignments 4 3

17 Equal treatment of TWA workers 0 1.5

19 Additional notification requirements in case of collective dismissals 6 4.5

Poland 4 Severance pay at 9 months tenure 0 1

4 Severance pay at 4 years tenure 0 2

4 Severance pay at 20 years tenure 0 1

6 Length of trial period 5 4

21 Other special costs to employers in case of collective dismissals 6 3

Portugal 2 Delay involved before notice can start 2 3

3 Length of the notice period at 9 months tenure 2 6

3 Length of the notice period at 4 years tenure 2 4

5 Definition of justified or unfair dismissal 4 5

7 Compensation following unfair dismissal 3 4

8 Possibility of reinstatement following unfair dismissal 4 6

9 Maximum time for claim 2 1

13 Types of work for which TWA employment is legal 3 2.25

17 Equal treatment of TWA workers 6 4.5

Slovak Republic 4 Severance pay at 9 months tenure 4 2

4 Severance pay at 4 years tenure 3 2

7 Compensation following unfair dismissal 2 1

11 Maximum number of successive fixed-term contracts 0 4

13 Types of work for which TWA employment is legal 0 3

Slovenia 1 Notification procedures 6 4.5

2 Delay involved before notice can start 2 1

7 Compensation following unfair dismissal 3 2

9 Maximum time for claim 1 0

12 Maximum cumulated duration of successive fixed-term contracts 2 3

13 Types of work for which TWA employment is legal 1.5 0.75

20 Additional delays involved in case of collective dismissals 1 3

Table 2.A1.1. Revision of the EPL indexes, 2008 (cont.)

Item number Item name Published score Revised score
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Spain 1 Notification procedures 4 3

4 Severance pay at 9 months tenure 2 1

4 Severance pay at 4 years tenure 5 4

4 Severance pay at 20 years tenure 5 4

5 Definition of justified or unfair dismissal 2 4

6 Length of trial period 5 4

7 Compensation following unfair dismissal 2 4

15 Maximum cumulated duration of TWA assignments 6 2

19 Additional notification requirements in case of collective dismissals 3 4.5

20 Additional delays involved in case of collective dismissals 2 3

Sweden 6 Length of trial period 4 3

8 Possibility of reinstatement following unfair dismissal 2 0

13 Types of work for which TWA employment is legal 0 0.75

15 Maximum cumulated duration of TWA assignments 2 0

17 Equal treatment of TWA workers 0 1.5

20 Additional delays involved in case of collective dismissals 6 1

Switzerland 1 Notification procedures 1 2

2 Delay involved before notice can start 0 2

4 Severance pay at 20 years tenure 1 0

9 Maximum time for claim 2 0

17 Equal treatment of TWA workers 4.5 3

20 Additional delays involved in case of collective dismissals 2 1

Turkey 7 Compensation following unfair dismissal 5 2

9 Maximum time for claim 1 0

16 TWA: Authorisation and reporting obligations .. 6

17 Equal treatment of TWA workers .. 6

19 Additional notification requirements in case of collective dismissals 0 3

United Kingdom 1 Notification procedures 2 2.5

17 Equal treatment of TWA workers 0 1.5

United States 1 Notification procedures 0 0.54

Brazil 1 Notification procedures 0 2

3 Length of the notice period at 9 months tenure 3 2

4 Severance pay at 9 months tenure 0 1

4 Severance pay at 4 years tenure 0 3

4 Severance pay at 20 years tenure 0 3

5 Definition of justified or unfair dismissal 6 0

7 Compensation following unfair dismissal 1 0

8 Possibility of reinstatement following unfair dismissal 2 1

9 Maximum time for claim 5 6

17 Equal treatment of TWA workers 3 4.5

China 4 Severance pay at 20 years tenure 4 6

7 Compensation following unfair dismissal 6 4

9 Maximum time for claim 5 2

11 Maximum number of successive fixed-term contracts 4 6

13 Types of work for which TWA employment is legal 3 1.5

15 Maximum cumulated duration of TWA assignments 1 0

17 Equal treatment of TWA workers 6 3

India 1 Notification procedures 4 5

7 Compensation following unfair dismissal 6 1

13 Types of work for which TWA employment is legal 3 2.25

18 Definition of collective dismissal 0 0.75

20 Additional delays involved in case of collective dismissals 0 1

Table 2.A1.1. Revision of the EPL indexes, 2008 (cont.)

Item number Item name Published score Revised score
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Indonesia 1 Notification procedures 6 5

13 Types of work for which TWA employment is legal 3 1.5

17 Equal treatment of TWA workers 0 3

Russian Federation 1 Notification procedures 3 4

2 Delay involved before notice can start 1 2

3 Length of the notice period at 9 months tenure 6 3

3 Length of the notice period at 4 years tenure 4 2

4 Severance pay at 9 months tenure 4 3

5 Definition of justified or unfair dismissal 4 5

11 Maximum number of successive fixed-term contracts 0 1

13 Types of work for which TWA employment is legal 1.5 0

14 Restrictions on the number of renewals of TWA assignments 2 3

17 Equal treatment of TWA workers 0 3

18 Definition of collective dismissal 1.5 3

19 Additional notification requirements in case of collective dismissals 1.5 0

South Africa 5 Definition of justified or unfair dismissal 0 1

Note: 2009 instead of 2008 for France and Portugal. Published scores refer to scores as published in Venn (2009).
Source: OECD Employment Protection Database, 2013 update; and Venn, D. (2009), “Legislation, Collective Bargaining and Enforcement:
Updating the OECD Employment Protection Indicators”, OECD Social, Employment and Migration Working Papers, No. 89, OECD Publishing,
http://dx.doi.org/10.1787/223334316804.

Table 2.A1.1. Revision of the EPL indexes, 2008 (cont.)

Item number Item name Published score Revised score

http://dx.doi.org/10.1787/223334316804
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ANNEX 2.A2

Country notes for Table 2.2

Australia: Refers to cases heard in the Fair Work Australia (FWA). About 2% of cases are

heard in federal courts. Appeals are heard by a full bench of the FWA. Higher appeals are

heard by the specialised tribunal for the first appeal, then by the ordinary courts for higher

appeals. Among finalised cases in FWA during 2011-12, 81% were finalised at, or before,

conciliation, 15% were finalised thereafter without requiring a decision of the tribunal, and

4% were finalised by a decision (FWA Annual Report, 2011-12). In 2011-12, 90% of

applications were conciliated within 36 days and half were conciliated within 28 days (FWA

Annual Report, 2011-12).

Austria: Vienna has a specialised labour and social security court. In cases of dismissal

by reason of discrimination for disabled people there is a mandatory pre-trial conciliation

and the outcome is enforceable. In cases of unfair dismissal for legally inadmissible

motives (trade union or works council activity) the burden of proof is on the employee.

Canada: Only three jurisdictions provide a remedy for unjust dismissals. Federal:

complaints of unjust dismissal can be filed with the Labour Program of Human Resources

and Skill Development Canada. If mediation is unsuccessful, the Minister of Labour is to

appoint an adjudicator. Quebec: complaints can be filed with the Commission des Normes

du Travail, which may appoint a mediator. If the complaint is not settled, it is referred to

the Commission des Relations du Travail. Free legal assistance is provided in Quebec.

Complainants are expected to make use of lawyers provided by the Commission des

Normes du Travail. Nova Scotia: complaints can be filed with the Director of Labour

Standards for investigation and mediation. The director may make an order for

compensation and/or reinstatement. Decisions of the director may be appealed to the

Labour Board. Appeals: in all three jurisdictions, judicial review by ordinary courts is

possible in limited circumstances.

Chile: When lodging a lawsuit before the labour court, conciliation under the Labour

Inspector is mandatory. And the court usually considers the official meeting records in the

conciliation procedure admissible evidence. In the case the employee challenges the

termination before the court for wrongful dismissal, the employer has the burden of proof

of the truthfulness of the facts stated in the termination letter, not being allowed to claim

any different facts supporting his/her dismissal decision. In the case of dismissal violating

employee´s fundamental rights at work, the judge may put the burden of proof on the

employer if the preliminary evidence submitted by the employee provides sufficient

indication that such violation occurred.
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Czech Republic: Act on mediation entered into force on 9 January 2012. The mediation

agreement is legally binding. But to be enforceable, it has to be included in a notary or

execution act with consent to execution or be part of the conciliation process promoted by

the court. The court may offer to the parties the possibility to contact a registered mediator

and try to solve their dispute in a mediation agreement.

Denmark: Apart from the Labour Tribunal, special dismissal bodies have been set up

by social partners for unfair dismissal cases for parties covered by collective agreements.

The decision can be appealed to ordinary courts. Unfair dismissal cases involving

employees not covered by collective agreements are heard in ordinary civil courts. The

burden of proof can lie with the employer in special cases.

Finland: Labour courts also exist, but only hear disputes relating to collective

agreements. All civil courts in Finland have simplified procedures.

France: Professional judges only adjudicate a judgement when lay judges are split

evenly. The Labour Code – Article L1235-1 – states that both parties should provide proofs of

their arguments – in particular, for the employer, proof of misconduct or proof of economic

reasons for dismissal – and that, if a doubt remains, courts must rule in favour of the worker.

Germany: The losing party pays court costs, but not the other party’s legal costs. If the

case is resolved in conciliation, court costs other than the initial filing fee are usually waived.

Greece: Disputes about dismissal are subject to the special labour disputes procedure

in the magistrates or court of first instance with a single judge, depending on the amount

involved. Parties can request that the Labour Inspectorate mediate the dispute at no cost.

Hungary: Most court costs are borne by the state. Only a few large firms have

workplace-level dispute resolution processes in place. The labour cases can be solved

through court proceeding or out-of court proceeding – both before the competent court.

The Hungarian Labour Mediation and Arbitration Service (MKDSZ) deals with pre-court

and pre-trial conciliation, and gave advice in 37 cases in 2011. The average time for

decision in labour cases in local courts was 234 days. In cases where the court of second

instance was involved it was 586 days (in 2011). In 2011, 24 704 labour cases were brought

before the local court and 3 633 before the court of second instance. The number of labour

cases per 1 000 workers was 6.0 in 2011.

Iceland: Decisions of the labour court can only be appealed to the Supreme Court in

exceptional circumstances (e.g. disputes about Labour Court jurisdiction).

Ireland: Pre-court dispute resolution refers to Rights Commissioners. Court/tribunal refers

to the Employment Appeals Tribunal. The burden of proof is on the employee (complainant) in

case of claims for “constructive” unfair dismissal. In 2012, 80% of determinations in the

Employment Appeals Tribunal were issued within ten weeks of a hearing.

Israel: If it is addressed by consent to Alternative Dispute Resolution (ADR) processes,

it is forbidden to use their proceedings in the Labour Courts. In cases of discrimination, the

burden of proof shifts to the employer, if the worker proved an allegedly discrimination.

Appeals from the District Labour Court will be addressed to the National Labour Court.

Italy: In the case of redundancy parties must attend pre-trial conciliation organised by

the Provincial Labour Office or through dispute settlement procedures set out in collective

agreements. If no settlement is reached, the behaviour of parties in the conciliation stage

is considered in court rulings.
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Japan: Parties can submit their claim to a Labour Tribunal (LT) in a district court for

mediation. If mediation fails, the LT will make a decision, which can be appealed to the

district court. Parties can also file a complaint directly with the district court without using

the LT procedure. The lay judges participate in the LT procedure only. Simplified procedures

are applicable only in LT complaints. In principle, the employer has the burden of proof with

respect to facts regarding termination of a labour contract. Usually, a defeated party has to

pay court/tribunal costs in a civil litigation proceeding, but each party bears his/her own

costs in a LT proceeding.

Korea: Labour tribunal refers to the Labor Relations Commission (LRC). Disputes can

also be filed in civil courts, but most are heard in the LRC because it is quicker and less

costly. In unfair dismissal lawsuits, employers have to prove that dismissal is justifiable.

Costs may be charged only in court procedures, not in LRC procedures.

Luxembourg: The parties may apply to the Standing Committee on Employment

within the Labour Inspectorate to conciliate an individual labour dispute. If the parties

agree to the conciliated recommendation, this ends the dispute.

Mexico: An employee can make a complaint to the Public Labor Defender’s Office,

which will give advice and attempt to resolve the dispute amicably. If the dispute is not

resolved, it can be dealt with by the Conciliation and Arbitration Boards.

Netherlands: An employee can challenge a dismissal authorised by the Employee

Insurance Agency (UWV) or a summary dismissal in the civil courts. There is no legally

required mediation, but courts may refuse to give a verdict if they think that the parties

have not done enough to resolve the problem themselves.

New Zealand: Mediation by the government (the Department of Labour was merged

into the Ministry of Business, Innovation and Employment on 1 July 2012) is possible. If an

agreement is not reached during the mediation, parties can agree to let the mediator

determine the outcome, which is legally binding. Otherwise, the dispute can be referred to

the Employment Relations Authority (ERA). Parties may attend mediation voluntarily

before applying to the ERA to make a determination on a matter. Reviews by the

Employment Court are not appeals, but involve full judicial hearing of the original dispute.

The settlement rate for all mediation services completed in 2011 was 80%.

Poland: The employee can request that a matter be heard by the workplace conciliation

committee. If no agreement can be reached, the matter is referred to the district court. Pre-trial

mediation is on voluntary basis, but the court may direct the parties to mediation by order.The

employee/complainant has the burden of proof except for the cases of discrimination. The

ratio of settlement by mediation is about 0.1% of the entire labour cases in 2011.

Portugal: Judicial reviews on the regularity and lawfulness of dismissals are special

proceedings, which are considered of urgent nature by the Code of Labour Procedure.

Slovak Republic: The parties must attempt to settle the dispute at the workplace prior

to making a complaint to the district court, but there is no institutionalised process. There

is a pilot project in selected courts whereby the court will suggest mediation as an

alternative to using the court.

Slovenia: Pre-court arbitration and mediation are regulated by the Arbitration Act

(9.8.2008) and Mediation in Civil and Commercial Matters Act (21.6.2008), respectively. All

Alternative Dispute Resolution (ADR) proceedings are confidential, unless the parties agree

otherwise. As regards pre-trial mediation/conciliation, the Act on ADR in Judicial Matters
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was adopted in 2009. It is applied in all disputes arising from commercial, labour, family

and other civil relationships. The employer has to cover the costs of the procedure,

irrespective of its outcome, except in the case of frivolous lawsuits or unconstructive

behaviour during the procedure.

Spain: Administrative conciliation is compulsory before filing a claim in court and
collective agreements often contain procedures for resolving disputes. The losing party
pays court/tribunal costs only in appeals.

Sweden: Individual disputes concerning employees who are covered by a collective
agreement are dealt with by the Labour Court in the first instance. Where an employee is not
covered by a collective agreement or the union does not want to pursue the claim in the Labour
Court, the dispute must be heard in the district court in the first instance. Disputes can only be
referred to a Labour Court if there has been an attempt at negotiating a resolution at the
workplace level, and, if that fails, at the national or branch level. If the case is first heard by a
district court, the judgment of the district court may be appealed to the Labour Court.

Switzerland: Conciliation is mandatory in principle, but only after the filing of the
action and optional when the amount in dispute is less than CHF 100 000 (new Federal
Code of Civil Procedure as of 1 January 2011). Thirteen out of 26 cantons have Labour
Courts which hear all labour disputes, or labour disputes concerning amounts up to around
CHF 30 000. In the remainder (and in cantons where labour courts can only hear small
claims), individual labour disputes are heard by ordinary civil courts. Labour courts
generally have both lay and professional judges, except in Geneva where the court has only
professional judges; ordinary courts have professional judges. There are simplified
procedures. Court costs are exempted in case of dispute with an amount not exceeding
CHF 30 000 and the cantons may provide fee waivers for larger amount (e.g. Geneva, free up
to a value in dispute of CHF 75 000 or more).

Turkey: Disputes about unfair dismissals can be resolved in arbitration if the parties
agree or if outlined in a collective agreement.

United Kingdom: Unfair dismissal cases can also be resolved using private arbitration.
In doing so, parties waive their rights to be heard in the Employment Tribunal (ET). The
government funds conciliation provided by Acas (Advisory, Conciliation and Arbitration
Service). From summer 2013, all prospective claimants will first submit their details to
Acas before being able to lodge an ET claim. Acas will then offer parties the opportunity to
conciliate. If they decline, or the conciliation fails, the matter will then be taken to tribunal.
The tribunal will have no regard into conciliation proceedings, other than to make sure
that the obligation to contact Acas was complied with. Fees will also be introduced for all
stages of the conciliation process. The share of tribunal cases resolved in pre-court and
pre-trial conciliation/mediation was 60% in 2011-12.

United States: There is no standard procedure for dispute resolution in the United States.
In the employment context, a collective bargaining agreement or a contract may set forth a
grievance procedure. An agreement may require arbitration as the “exclusive, final and
binding” method of resolving workplace disputes under the contract and therefore, if an
employee covered by that agreement files a lawsuit over a purported violation of the
agreement, the judge would likely dismiss the suit. With few exceptions, the terms of the
agreement govern. Unless an agreement states otherwise, mediation or arbitration may take
place prior to filing the complaint or after filing a complaint, depending on the situation.
Procedures vary depending on in which court an individual files a complaint, the specific claim
and the terms of an agreement if any, among other factors.


