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By this letter, CCSI , IISD and ISLP submit their comments on the latest version of the guiding 

principles for durable contracts. 

We have been asked to comment on Principle 7 specifically so we are providing our edits here 

below. We stress that this does not mean that we support the phrasing and contents of the rest 

of the principles and comments. When reformulating Principle 7, we have worked under the 

assumption that Principle 7 doesn’t address fiscal issues as discussed in Paris. The text below 

clearly and unambiguously express that an economic equilibrium clause on matters related to 

the public interest is not acceptable as it goes against well-established standards of international 

law and best practices.  It also contradicts the very nature of the principles as Guiding for 

sovereigns as it institutionalizes an approach which is against the internationally recognized right 

of the state to regulate and therefore patently against the interests of our sovereign members. 

 

Principle  VII. Durable extractive contracts must be consistent with applicable laws, and 

anticipate that host governments may introduce laws, regulations or policies.  

Comments 

37. Durable contracts recognise that regulatory regimes evolve over time, and so do the 
expectations and requirements that extractive projects must meet for the protection of public 
health, safety, security and the environment, etc.. In line with the OECD Guidelines for 
Multinational Enterprises, investors “should refrain from seeking or accepting exemptions not 
contemplated in the statutory or regulatory framework related to human rights, environmental, 
health, safety, labour, taxation, financial incentives, or other issues”.   
  
38. Durable contracts recognize the police powers doctrine, a longstanding norm that reflects the 
principle that government regulation in the public interest generally does not require 
compensation. This principle benefits from wide support in international law - from state 
practice, decisions of courts and arbitral tribunals, and other sources.  
 

39. A bona fide measure of a government that is designed and applied to protect or enhance 
legitimate public welfare objectives, such as public health, safety and the environment, does not 
constitute an expropriation.  

40. Mitigation of regulatory risk related to changes in fiscal laws to cope with fluctuations in 
market conditions (mainly prices) is addressed in Principle VIII and its commentary.  
 

Second we’d like to express our discomfort with the ambiguity surrounding the ownership of the 

principles. We do understand that neither CONNEX, following their withdrawal, nor OECD is 

willing to take ownership of the Guiding Principles. However, we consider it problematic to 

transfer the ownership of the Principles to the Friends of the Negotiation Support Forum for the 

following reasons: 
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-          its members have never been officially identified  

-          we were not alerted that participating in the consultation of the forum would entail 

sharing the ownership of the principles 

-          its members have contradicting interests and positions and they would be unwilling 

to stand by principles that could compromise certain of their positions 

-          the announcement in the draft agenda for the next NR-PD plenary meeting that the 

next consultations will move to a select and private meeting, not open to all, and that the 

comments from the public consultation will not be publicly shared, adds many more 

levels of concern with the evolution of this process.  

Given the above, the increased lack of clarity with this process needs to be resolved. At a 

minimum the process to date has been transparent and accessible. It would be entirely 

inappropriate and unfortunate if this element were in any fashion diminished at this time.  The 

increasing lack of clarity on ownership of the principles combined with a loss in transparency in 

the process are moving the principles in the wrong direction in our view. Clarification of precisely 

who bears the responsibility should these principles continue to be developed is an essential 

feature of a transparent and legitimate process, as are transparent and inclusive discussion of all 

the public inputs and for all aspects of the future development of the principles.  

After many months of constructive engagement with this process, we look forward to your reply 

both as to the issues related to Principle 7 and to the process issues raised above.  

 

Best regards, 

 CCSI, IISD , ISLP 

 
 

 


