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Foreword

This report examines Denmark’s foreign direct investment policies. It is the
result of an examination held in June 1994 by an OECD Work'ing Group made up
- of representatives of the Committee on Capital Movements and Invisible Trans-
actions (CMIT) and the Committee on International Investment and Multinational
Enterprises (CIME). These committees, whose members are officials from minis-
tries of finance, foreign affairs, commerce and industry, and from centrai banks,
promote liberal, non-discriminatory investment policies through the OECD Code
of Liberalisation of Capital Movements and the National Treatment Instrument.

. Following the Working Group examination, this report was reviewed and
adopted by the CMIT and CIME. Factual updating has been made through
October 1994. The report was approved and derestricted by the OECD Council
on 22 February 1995. ' ' '
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Chapter 1

Introduction and summary

As in other OECD countries, Denmark’s FDI inflows and outflows grew in
the late 1980s. Foreign direct investment into Denmark has been rather low when
compared to other OECD countries of comparable size, however, both in the
aggregate and in relation to GDP. The Danish authorities would welcome more
FDI into the country, particularly for the technology and competition they hope it
would bring to the Danish economy, but thcy are not comcmplatmg any special
incentives for foreign investors.

Denmark’s FDI laws and policies are generally characterised by openness
and non-discrimination. There are no general screening provisions for inward
direct investment, the activities where foreign direct investment is restricted are
limited, and foreign investors are treated like national firms in most areas of
economic activity. Denmark’s investment restrictions based on public order and
national security, which are limited to the manufacture of war equipment, have
been further narrowed by a 1990 law which allows limited foreign participation
in firms manufacturing war equipment.

Still, in a number of sectors or activities, investors from outside the EC may
be treated differently than those from inside the EC. There are reciprocity provi-
sions for non-EC investors in banking and financial services and insurance, for
example. Liberalisation which has taken place‘in the air transport, and commer-
cial fishing sectors — motivated largely by EC directives — has not been extended
to all OECD countries. Moreover, reciprocity may be applied to non-EC inves-
tors in activities being liberalised under EC Directives on electricity and natural
gas, or according to the EC Directive on rights for oil and gas prlomtmn and
dcvdopmcnt



A number of other market access issues that affect foreign direct investment
~are being addressed by the Danish govcrﬁmem, largely through the sale of shares’
in statc enterprises, démonopolisation and improving competition' law and
practice, | |

While Denmark's public sector is one of the largest in the OECD,' the
~state’s direct involvement in the commercial sector has been rather small. The
Danish authorities recognise, however, that there are still a number of areas
where market access has been limited and where further liberalisation could lead
to greater efficiency. Privatisations have already taken place in insurance, the
Copenhagen airport, the postal bank, a data processing company and the state
telecommunications company. In the most important single privatisation, that of
Tele Danmark, the Danish Government is keeping S1 per cent of the company’s
shares, with the remaining 49 per cent sold in Europe, the United States and -
locally. Tele Danmark’s privatisation may be important as an example for other
telecommunications privatisations which have been announced by smaller Euro-
‘pean countries. - | ' |

~ On demonopolisation, the government is also making progress, motivated in
part by EC rules on liberalisation of the internal market. The impact of these
liberalisations on non-EC investors remains uncertain, however, as reciprocity
may be app\iéd to non-EC applicants wishing to participate in newly-liberalised,
EC-regulated activities such as electricity and natural gas, and oil and gas explo-
ration and production. -

The Danish Government has already repealed DANGAS’ sole right to
import natural gas, and under an EC proposed Council directive it would appear
‘that DANGAS may also have to surrender its exclusive rights to sell, transport
and store natural gas as well. Indeed this decision has already been taken in
principle, and would be implemented in the context of EC negotiations on the
single market for natural gas. In the event DANGAS’ exclusive rights are
surrendered, it is envisaged that non-discriminatory rules would apply, and that
Danish and non-Danish investors would be treated equally. Authorisation for
exploration and development of hydrocarbons may also be liberalised, according
to a proposed EC Directive. In telecommunications the Danish Government
intends 1o liberalise the resale of leased line capacity for voice'telephonc services.
Some postal services are also likely to be opened to more private participation.



Competition law and practice is being reviewed and strengthened in
Denmark, as a number of important activities remain shiclded from competition
or are relatively unexposed to market . pressures. In the professional services,
| transportation, construction and distribution sectors, anti-competitive agreements
may in some cases still exist, taking the form of price lists, price-setting rules and
discount allowances. Increasing competition in the Danish market is an important
economic policy objective, and the governinent is currently working to remove
entry regulations that have stifled competition in construction, transportation and
trade. A new Competition Act was enacted in 1990 which strengthened the legal
framework governing competition among businesses, and gave the competition
authorities wide-ranging powers to obtain and disclose information about restric-
tive business powers. The Danish Competition Council is working to prohibit
horizontal agreements on prices and market sharing, and its actions have been
confirmed in appeals before the Competition Appeals Tribunal. |

The Danish government is also addressing structural and institutional factors
that are important to private sector growth, including direct investment growth,
and in 1993 announced an industrial policy for that purpose Direct subsidies to
firms will remain low, but more emphasis will go to support for a number of

“‘strongholds™ that have been identified as potentially lmportant to industrial -
competitiveness, as well as support for large established firms and new start-up
firms. Foreign direct investment is one part of the industrial policy, where it is
hoped that more foreign investment will flow into stronghold areas such as -
telecommunications, food processing and bio-technology.

9



Chapter 2

The role of foreign direct investment
in Denmark’s economy

A. Data, methodological and definitional issues |

In Denmark, data on direct investment flows is collected by Danmarks
- Nationalbank as part of the statistics on payments between Denmark and foreign
countries used for the compilation of balance of payments data. Data is published
on a quarterly basis by the Bank in a special direct investment report and in the
quarterly. Monetary Review and the Bank’s Annual Report.? The basis for the
Nationalbank’s statistics is the 1988 Executive Order on Foreign Exchange
Regulations.? | |

Direct investment is defined as an investment conducted with a view to
establishing a lasting (i.e. the intention of not less than five years) financial
relationship between the investor and the enterprise concerned. The investor must
‘also through the investment obtain, maintain or expand access to the exertion of
significant influence on the management of the enterprise. In practice, a share of
ownership of over 10 per cent is normally regarded as a direct investment.

Direct investment may take the form of the contribution or acquisition of
equity capital in a commercial enterprise, or the contribution of funds to a branch.
However the stationing of agents or the establishment of representative offices
which typically conduct preparatory, auxiliary or contract-furthering activities for
~the company at home are not registered as direct investment nor are international
activities such as licensing, franchising, management contracts and similar under-
takings likely to include the transfer of equity capital.

Until 1992, the definition used on direct investment deviated from the
OECD/IMF Benchmark definition* as inter-company loans and reinvested earn-

I



ings were not included in the published figures. As from 1992 inter-company
“loans and acquisition of real property for non-commercial purposes are included
it the flow figures. The current account figures include an estimate of reinvested
‘carnings but they lack the necessary details to be included in the foreign invest-
ment figures. The lack of information on inter-company loans up to and including
1991 may to some extent explain the relatively low level of foreign direct
investment. '

"A survey on direct investment stock figures has recently been completed.”
The stock figures are compiled in accordance with the Benchmark definition,
including information on reinvested earnings. | |

Denmarks Nationalbank also published data on the industry breakdown of
FDI flows. However, the classification is by industry of affiliates, i.e. the com-
pany in which the investment is made and not the industry of the investor. This
needs to be taken into account in assessing the data.

B. FDI inflows, home countries and sectors

Denmark is a small economy of 5 million people dominated by small and .
medium sized enterprises operating in traditional industries. Its dependence on
the outside world has remained, however, below the levels normally observed n
economies of its size and this is particularly apparent with respect to Denmark’s
exposure to international direct investment which, until a recent past, has been
one of lowest among OECD countries (see Annex 4., Table 2).

FDI into Denmark nevertheless took off in the second half of the 1980s after
several years of flat growth (Table 1. Chart 1). This took place even though the
economy was undergoing a period of macro-economic adjustment and slow
growth. Average annual inflows experienced a tenfold increase between
1981-1987 and 1988-1993, adding some USS$7 hillion to the foreign equity stock
in Denmark in the latter period. The stock of FDI has recently been estimated
around US$14.7 billion at the end of 1991. The data shows, however, sharp
fluctuations because of the influence of single large transactions on any given
year.

This favourable trend also shows itself in the FDI contribution to GDP and
Gross Fixed Capital Formation (GFCF). While FDI inflows barely exceeded the



Tuhlg" 1. Dirent investment flows, 1975-1993!
USS million

i Inward - Quiward
1975 267 79
1976 ~190 6
1977 . 76 161
1978 : ' 89 33
1979 103 - . -
1980 106 : 197
1981 \ 100 141
1982 136 77
1983 64 159
1984 9 93
1985 _ . 109 , 303
1986 161 646
1987 . g8 618
1988 : S04 _ 719
1989 1 084 2027
1990 : 1 133 1 509
1991 1 530 1 851
1992 1 015 2228
1993 1 669 1 261

I. . Balance of payments statistics.
Source: Danmarks Natienalbank.

Chart 1. Foreign direct investment flows to and from Denmark, 1975-1993

USS million . ‘ USS million
. /\ 1
2000 - NG /N 2000
& “ 1
1000 b - 1000
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Source: OECD/DAF ~ Balance of payments data.
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levels of 0.1-0.2 per cent of GDP and 1 per cent of GFCF during 1981-1987, they
accounted for over | per cent of GDP and 5 per cent of GFCF between 1988 and
1993. These percentages reached a peak of 1.2 and 8.3 respectively in 1993
(Table 2, Chart 2). A significant portion of these investments were in the form of
mergers and acquisitions as opposed to greenfield investments, which was facili-
tated by the small average size of Danish firms (see Annex 3, Table 1).

Europe has provided the bulk of FDI into Denmark and this became even
more pronounced after the adoption of the Single Market programme when
Nordic countries, and more particularly Sweden, started to use Denmark as a
more active platform for their operations in the EEC. While EEC countries
represented 43 per cent of inward direct investment since 1988, Nordic countries
accounted for 40 per cent of the total and Sweden alone for 22 per cent (Table 3,
Chart 3). | | |

Germany (11 per cent), Netherlands (10 per cent), the United Kingdom

(8 per cent) were the other major single source countries. Forty per cent of FDI
inflows were recorded as originating from Belgium-Luxembourg but to a large

Chart2. FDIinflows as a percentage of GDPNand GFCF, 1982-1993

USS$ million ) ' ’ Percentage
2000 ' ‘ 10
5 B FO! inflows , ‘ .
. e Percentage ot Gross Domestic Product ' :
----- Percentage of Gross Fixed Capital Formation

1500

1000

500

1982 83 84 85 86 87 88 89 80 91 92 93

Source: OECD/DAF.
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Chart 3. Foreign direct investment flows to Denmark

Breakdown by country

1982-1987 average

Germany

1988-1993 average

Netherlands
9.9%

Nordic

countries 12.8%
Nordic countries 39.5% )
Non-
USA | OECD;
.............. 1.1% |
Other OECD
............ Other
OECD
16.7 %
Non-OECD
: USA
. (0.5) 0 0.5 1 1.5 87% .
DK billion
Breakdown by industry
1982-1987 average 1988-1993 average
Other manufacturing
Trade 16.9% 15.7% .
Mechanical Elﬁ?r;;:?s
equipment Trade ’
14.3% 27.3%
) o Chremicals
Electronics 6.9%
o 2.5% .
£ Other 0.9%
Other
15.7%
Finance,
Tg‘;g‘:/"" insurance
. (]
27.9% Transport
8.5% Finance, insurance 14%

' Source: OECD/DAF.




extent, they were the investments of foreign multinational enterprises based in
~ this country. Switzerland (6 per cent) started to reinvest again after a retreat
during in the first half of the decade. German and Dutch investments have
become particularly strong since 1990.

North American investments (notably US investments) were modest in the
second half of the 1980’s (9 per cent), their relative share dropping from the level
registered in the early 1980’s (40 per cent of the total in 1982). Japan invested
very little in both periods. Latin America and South East Asia, however, made a
noticeable contribution in 1992 (6 per cent and 4 per cent) as well as central and
eastern European countries in 1993 (5 per cent).

This pattern is confirmed by Denmark’s FDI position at the end of 1991
~ (EC, 45 per cent, Nordic countries 37 per cent, United States, 12 per cent and
Japan 0.6 per cent) . The country FDI distribution is also largely similar to that of
trade since Germany, Sweden, United Kingdom, France, Norway and the United
States were both Denmark’s main trading partners (Annex 3, Table 2).

The sectoral breakdown provides further indication on how foreign firms
have exploited Denmark’s as well as their own comparativé advantages. From
1982 to 1987, secondary industry attracted 30 per cent of total FDI and tertiary,
86 per cent while the primary sector experienced a net decline, in part as a result
of divestment in the oil sector. The corresponding distribution for 1988-1993 was
34 per cent for the secondary sector, 60 per cent for the tertiary sector and 5.5 per
cent for the primary sector (Table 4, Chart 4). The prominence of services is a
reflection of the relative importance of this area of activity in the Danish econ-
omy, which is also above OECD average. The relative strength of manufacturing
is an indicator of the adaptability and productivity of the Danish economy.

Evidence of this is found in the electric and electronic equipment and
chemical products which became the main recipients of FDI in the secondary
sector (12 per cent and 7 per cent of total FDI in 1987-1993) while in the fist halt
of the 1980’s the sums attracted were much more modest. At the same time, the
share of mechanical equipment dropped from 14.3 per cent to 4.2 of FDI inflows
between the two periods. In tertiary, the most spectacular gains were in wholesale
and retail trade (27 per cent of the total) which eroded somewhat the leading
position of finance, insurance and business services (14 per cent instead of 28 per
cent) and transport and storage (8 per cent against 32 per cent previously).’
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Chart 4. Direct investment flows abroad

Breakdown by country
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Geography, economic complementaritics and the performance of Danish
~economic agents have therefore been strong inducements for increased foreign
~investment in Denmark in recent years. The efforts recently deployed by the
Danish government to improve the business environment and the growth pros-
pects of the economy?® suggest that the trend could be sustained in the foreseeable
future. It remains to be seen how the entry of Finland, Norway and Sweden into
the European Union will affect their investment patterns since the mid-1980°s.
The Danish authorities are confident that Denmark could become an even more
attractive place to invest particularly as the integration between Scandinavia, the
new markets around the Baltic sea and other European countries continue
develop toward their full potential.

C. FDI outflows, host countries and sectors

Except for 1993, Denmark outgoing direct investment has exceeded ingoing
direct investment since the early 1980°s. The gap widened significantly when
FDI outflows started to rise sharply in 1985, three years before the upturn
recorded on the inflows side. Outward flows averaged US$1.2 billion between
1985-1993 against US$100 million between 1975-1984 and the imbalance
between inflows and outflows grew from US$105 million to US$520 million
between the two periods. Since the mid-1980's, outward direct investment has
averaged one per cent of GDP. The percentage for 1992 (1 .6 per cent) was one of
the highest in the OECD area. The accumulated outward stock at the end of 1991
(91 billion Danish Kroners — DKr) had, as a result, slightly surpassed the
accumulated inward stock (87 billion DKr) (Annex 3, Table 3). While this can be
attributed to geographical and sectoral considerations to be described below. it
has also been a consequence of Denmark’s high saving ratio which has provided
a capital surplus for investment abroad.

The patterns for country and sectoral destination is quite. similar to that
-already noted for inward direct investment and trade relations which suggests the
‘existence of significant synergies and a fair degree of stability in Denmark’s
external economic relations. Europe generally (78 per cent in 1985-1992) and the
EC in particular (61 per cent in 1985-1992) were the main recipients of
Denmark’s FDI and the EC pull became even stronger in the second half the 80°s
(in 1984, the EC share was only 31 per cent) (Table §). This is also reflected in
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the stock ﬁgures at the end of 1991 (Europe 75 per cent, EEC 57 per cent - see
Annex 3, Table 2).

During the 1985-1992 period, the main deétihations for Danish investment
abroad were the United Kingdom (21 per cent), Nordic countries (15 per cent)
and notably (Sweden 11 per cent), France and the Netherlands (10 per cent each),
and Germany (7 per cent). In 1993 however, outflows to Germany, France and
Belgium-Luxembourg slipped considerably as a result of recessionary -economic -
conditions in these countries (see Table 5). |

In addition, Danish firms participated in the US inward investment boom in
the second half of the eighties. The United States accounted for 13 per cent of
Denmark’s outward flows between 1985 and ‘19.93 and 8 per cent of Denmark’s
outward stock at the end of 1991 (see Annex 3, Table 2). A record high was set
in 1986 (36 per cent). The United States remained, however, the only major non-
European destination of Danish outward direct investment. Some fresh invest-
ments were made in Central and Eastern Europe although at a still modest scale
(0.7 per cent between 1985 and 1993).

As with inward direct investment, most outward direct investment from
1985-1993 related to the services sector (68 per cent) (Table 6), and in particular
finance, insurance and business services (31 per cent), wholesale and retail trade
(22 per cent) and transport and storage (5 per cent). The increased presence of
Danish banks abroad is to be viewed against the continuing foreign borrowing
requirements of Danish firms and their desire to takc advantage of the single
market. Some of these investments proved to be not very profitabie, however, and
were repatriated in 1993,

Manufacturing was also a significant outlet (27 per cent) during the same
period. This was mainly attributed to food, beverages and tobacco (10 per cent)
which comprise some of Denmark’s largest industrial groups including Carl-
sberg, Danisco and the East Asian Company. Chemical products (5 per cent) and
partly the medical firm Novo-Nordisk, also made significant inroads abroad.
Large sums were invested in mechanical equipment (9 per cent) in 1992-1993.
But only 4 per cent of the total was invested in the'foreign primary sector.

Food, bevemge and tobacco and services appear among thé strongholds of
the Danish economy that have recently identified by the Danish government.’
Another indicator of Denmark’s international competitive position are the
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changes in the gross industry balance of outward direct investment to be
observed between 1982-1987 and 1988-1993 périods (see Tables 4 and 6). Food
and beverage, finance and chemicals also come out favourably from this compar-
ison. Electric and electronic equipment, non-metallic products and transport and
storage. are clearly net recipients of international direct investment.



~Chapter 3

Denmark’s policies toward foreign direct
investment

Denmark’s receptivity to overseas private direct investment is part of its
tradition of non-intervention in the business sector, where it has preferred to
‘leave the allocation of resources mostly to market forces. Economic policy has
aimed at improving macroeconomic performance and instituting structural
reforms that would facilitate overall growth. There has been a recognition in
recent years, however, that although macroeconomic and structural policies have
been important in improving Denmark’s competitive position, the Danish
“economy’s capacity to create jobs and improve competitiveness also depends on
the business environment. The Danish government is therefore supplementing
macroeconomic and structural policies with an industrial policy.'?

The new industrial policy will affect the business climaie generally, but may
also have implications for foreign investors. For example, the government intends
to play a more active role in fostering competitive advantage in certain *‘national

strongholds’*, where it is felt Danish firms are internationally competitive, but -

where the: government would like to see more foreign investment because of the
new technologies and know-how that foreign firms can bring. Any improvement
in the framework conditions benefits that result from the strongholds policy will
therefore be made available to foreign investors on the same basis as Danish
firms, but there will be no spccml mcennves for foreign investors.

A number of market access issues are also being addressed that will attut
the investment environment in Denmark. including the sale of shares in public
enterprises, demonopolisation and improving competition law and practice. On
demonopolisation, the government is motivated in part by EC rules on liberalisa-



tion of the internal market. The impact of these liberalisations on non-EC inves-
tors remains uncertain, however, as reciprocity may be applied to non-EC appli-
cants wishing to participate in newly-liberalised activities such as electricity and
natural gas, and oil and gas explora[iovn and production. Liberalisations in recent
years in the air and road transport sectors and in commercial fishing have also
increased EC investors' access to these activities. Improvements in competition
policy should make it casier for new firms, including foreign firms, to enter
markets in accounting, law, advertising, construction, transportation and trade,
where competition has so far been limited.

A. Denmark’s industrial policy and its impact on foreign
investment

i) Historical overview

Denmark has traditionally not had what could be called an industrial policy.
Economic policy has aimed at improving overall macroeconomic performance
and instituting structural reforms that would facilitate overall growth. Efforts to
improve competition policy and practice and the functioning of the labour mar-
kets have been particularly important elements in structural reform policies,
although rigidities in these two areas may still impede industrial development and
uncmployment remains a persistent problem.

Nevertheless, significant macroeconomic and structural improvements have
‘been made in recent years which have allowed the Danish authorities to focus
more specifically on industrial policy. In the past, improvements in the business
environment was not an explicit policy objective, and direct support to industry
remains very modest. In fact, government support to industry in Denmark is low
by. EC and international standards. The overall amount of state aid going to
business is about | per cent of GDP,!" and from 1988-1990 government support
amounted to about 2 per cent of value-added in manufacturing. Except for public
transportation, fishing and shipbuilding, virtually no direct support is given to the
business sector. | |
Denmark has mostly avoided subsidising select industries, partly because 1t
has relatively few of the traditional industries, such as automobiles and basic
metals, where pressures to protect domestic firms are greatest. Support to individ-



ual firms — either to promote growth and improve competitiveness .or to restruc-
ture enterprises that are troubled — is limited in Denmark. Indeed, when
Denmark’s dominant company in the Danish computer and microelectronics
industry needed financial restructuring in the mid-1980s, the government pre-
ferred to let foreign competitors take over most of the company rather than to
inject public funds. Shipbuilding and fishing are the only industries receiving
substantial direct government support, although there are also a number of impor-
tant subsidies in the housing market. "

Most support has concentrated on improving the general conditions for
business growth through policies or programmes aimed at improving infrastruc-
ture and exports, promoting R&D and stimulating risk-taking. In 1992 about .
30 per cent of government support for business went to export support, almost
25 per cent went to R&D, and 16 per cent went to specific sectors. Local
government authorities have assumed a relatively active role in supporting vari-
ous business activities, but this has involved little budgetary cost.

Most export support has focused on govérnment guarantees for credits to
buyers of Danish exports, advice and assistance. In recent years this support has
been extended to support sales and investment in Central and Eastern Europe.
Export guarantees and assistance are available to all firms, not just Danish
companies.

Research and development support has been small compared to other OECD
countries, and government financing for private sector R&D is among the lowest
in the OECD. Moreover, most government-sponsored R&D programm_es require
the beneficiary to pay back some of the support funds if the scheme is commer-
cially successful. Denmark’s R&D support has traditionally gone to providing
technological infrastructure and programme-related services to individual compa-
nies for initiatives in favoured fields, which have included energy conservation,
the environment, construction, material technologies and technologies related to
food and beverages. The government has also tried to help small and medium
sized companies develop and use new technologies through a network of techno-
logical institutes, and has also subsidised the creation of *‘industrial networks™ to
encourage firms to engage in joint projects.. Some 2 000 to 2 500 companies are
estimated 10 have been involved in these networks, although many were engaged
in exports and marketing rather than R&D.
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ii) Denmark’s industrial poliéy

The Danish government has reexamined its business support measures in the
context of a broader approach to industrial development. The Danish authorities
feel that macroeconomic stability now needs to be supplemented by market-
~ oriented industrial policy.' This industrial policy, which has been outlined in the
1993 business policy report, Erhvervsredegorelse, is broadly defined to include
infrastructure, market efficiency, education and public-private interaction.
Beyond these general areas, the new industrial policy has also identified five
other areas where government support will concentrate. Policy measures that
enhance framework conditions in those areas can be exploited by loans, grants-
and tax incentives, which will be offered to established foreign-controlled enter-
prises on the same terms and conditions as Danish and-European investors. The
policy does not envisage increasing the present low level of state aid to industry,
however. The five areas targeted for special attention by the Danish government
are: | |

a) foreign direct investment;

b) ‘‘national strongholds’’;

"¢) large firms engaged in exporting;

d) selected service industries;

e) new and small firms.

Foreign direct investment support

Denmark’s positioh' as home and host to foreign direct investment is
characterised by the relatively small amounts of direct investment going in and
out of the country. Notwithstanding the increases in inward FDI in recent years,
Denmark has received relatively little foreign direct investment, both in the
aggregate and in relation to GDP as compared to OECD countries of comparable
size. This has led to concerns that Denmark has been slow to take advantage of
the international dispersion of capital, technology and management expertise that
FDI facilitates. The Danish authorities have therefore identified FDI ‘promot_ion as
an important element in their new industrial policy. No special incentives will be
offered to foreign investors, however, as the Danish government feels that macro-
economic stability, and Denmark’s resource base are sufficient inducements for
foreign investors. Moreover, efforts have been made to deregulate markets and
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make them more competitive, providing greater opportunitics for foreign
investors.

A key element of FDI promotion is to improve the Danish business environ-
ment in general — also the overriding objective of the entire industnal policy.
Efforts to improve education, training and entrepreneurial skills are particularly
important, as are efforts to enhance the competitive environment by opening
restricted activities to more competition, including foreign competition.

_ Another central task of FDI promotion under the new industrial policy is to

inform. investors about specific business areas in Denmark. These areas may
include some of the *‘stronghold areas™, including sea transport, health/medical. -
food processing, woods and furniture, where foreign investors can benefit from
special knowledge and skills in the Danish market. Indeed, the Invest in Denmark
programme is entering a new, more focused phase. Rather than launching general
public image campaigns, the government is placing more emphasis on analysing
which kinds of foreign investment will benefit most from the Danish business
environment and contribute most to its improvement. Danish embassies and
consulates coordinate investment promotion abroad, holding seminars, interviews
and meetings with companies, and emphasising competitive sectors in Denmark
and in the home country. '

, A programme to promote foreign investment in Denmark has been in place
since 1989, but it has not met with as much success as the Danish authorities
would have liked. It targeted high-tech industries in the United States and Japan.
and today has expanded to other countries, notably the United Kingdom and
France. The new campaign is trying to attract to Denmark a share of the large
investment projects that multinational firms are expected to place in Europe
following the completion of the internal market. :

A ‘‘one stop shop'' for foreign investors is currently under construction. In
close cooperation with local government, organisations and Danish companies.
the one stop shop is supposed to provide the best possible service for visiting
companies. Pilot projects in sectors that are important to Denmark’s competitive
position are also being launched in coopermion with the Danish business commu-
nity. The aim is to attract foreign companies in industries that are important
suppliers to competitive Danish firms and build links between the companies and
the suppliers. ' '



Corporate taxation has been reduced to OECD averages in recent years, but
personal income taxes remain high. One incentive recently adopted gives expatri-
ates working in Denmark the possibility of a 30 per cent income tax under certain
conditions. No other special tax incentives exist for foreign investors, as existing
‘incentives apply equally to both Danish and foreign-owned companies.

Support for national strongholds

The Danish authorities have identified ‘‘stronghold’’ areas where they feel
Danish firms hold internationally competitive positions as evidenced by high
productivity and profits, growing market shares and extensive foreign operations.
The basis for identifying these strongholds is an analysis by the Danish Agency
for the Development of Trade and Industry, where *‘resource fields’’ were named
that were seen to deserve special attention, and where a number of mutually-
supportive firms had accumulated specialised knowledge. The resource fields
from which strongholds are likely to be identified are food and food processing,
housing and construction, health and medicine, transport and communications,
consumer goods, tourism and leisure, ehergy and environment and services.

Maintaining and strengthening these ‘‘strongholds’ is an important aspect
of the new approach to industrial policy. The Government plans to increase
support for public infrastructure — including transportation, communications,
education and research — in order to help the national strongholds that have been
identified. In addition, the Danish government feels that national strongholds
must be provided with general conditions which are at least as good as those of
foreign competitors, but is not prepared to offer matching subsidies.

The Danish authorities distinguish between targeting competitive
strongholds and ‘‘picking winners’’ by saying the former is based on past
performance while the latter involves assessing various industries’ future pros-
pects. Denmark's support for ‘‘stronghold’’ industries suggests a more active and
interventionist approach to industrial development, and there are concerns about
the inherent resource-distorting risks associated with this approach. Moreover, it
‘is suggested that further improvements in economic policies governing the job
market, taxation and competition policy would do more to sfrengthen Denmark’s
economy than targeting stronghold areas for government attention and support.

The stronghold approach is also likely to involve more extensive and direct
public involvement in rescarch and product development in select areas. Incen-
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tives are available, for example, for the use of wind energy and solar energy, and
the government offers a 30 per cent discount on the purchase of solar energy
equipment. This incentive scheme, which has promoted the development of new
technologies, makes no distinction between the manufacturing firms’ ownership.
In addition, Denmark participates in a number of European technology pro-
grammes. Currently, more than 250 private companies and public research insti-
tutes in Denmark participate in European technology programmes such as
ESPRIT, EUREKA, BRITE and RACE, with participation from non-European-
owned companies like AT&T and Motorola.

Support for large firms engaged in exporting

Denmark has relatively few large companies, even for a country its size.
There are only about 30 companies in Denmark which employ over 2 000 people
and have a foreign turnover greater than 1 billion DKr. One study found that
‘among the Nordic countries in 1992 no Danish corporation was in the top 15 in
terms of sales and employment.'? The Danish government has stated that a
desirable objective of industrial policy would be to increase the number of large
firms in Denmark, in part because of their potential contribution to employment
and wealth creation, and because of their favourable effect on subcontractors and
other suppliers. Moreover, ‘a substantial share of private research and develop-
raent in Denmark is carried out by large firms, and the Danish authorities would
like to see more R&D undertaken there. |

Notwithstanding the desire to bring in more large companies, the Danish
authorities see the small number of large firms as offering some advantages. For
example, a small number of firms offers good opportunities for close cooperation
between business and government. As part of the industrial policy, the Govern-
ment is establishing a business-government dialogue to discuss public infrastruc-
ture, research, education and other matters of concern to business: The idea is to
~ design support services in a way that is favourable to enterprises without engag-
ing in favouritism. Some concern has been expressed about how the Danish
‘Government intends to cooperate with the few large firms already in Denmark,
and in particular, whether there is a possible risk of favouring already-established
firms at the expense of those wishing to enter the Danish market. The Danish
authorities have explained that cooperation will take the form of a dialogue only.
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and that no special incentives or other benefits will be given as a result of the
dialogue. ‘

Another element in the effort to help develop more, better and bigger firms
is public procurement policies, where the government will try to raise the quality
of companies’ products by acting as a quality-minded customer. New technolo-
gies will also be promoted through government development contracts, where
public sector suppliers will be required to develop new products that can be sold
on the market. Indeed, the government will strategically contract public sector
tasks and products which can be exploited commercially. Finally, the public
sector itself will enter into'export joint ventures with private firms in fields where
it possesses specific know-how, as in social services activities.

Support to service industries

Denmark exports services — mostly business services — that correspond to
around 10 per cent of its GDP, which is high even for an OECD country. The
Danish authorities would nevertheless like to see service exports expand, and are
trying to improve the business environment for services industries. More particu-
larly, it is hoped that a number of service companies, many of which are related
to the welfare system, will be able to expand their exports, partly in cooperation
with the public sector. The Danish authorities believe that the public sector has
accumulated a great deal of knowledge of potential commercial value, especially
in welfare -activities like hospitals, education, etc., and that the commercial
potential can best be exploited through public-private cooperation in these areas.

Local governmental authorities have taken a rather active role in supporting
various business activities. In fact, local authorities’ business development activi-
ties have contrasted with the central government’s tradition of non-intervention-
ism, and a number of local officials have promoted special categories of business
activity (for example, tourism) as well as exports and contacts with EC Members.
Regulations restricting local authorities’ ability to participate in business activi-
ties have been relaxed recently, so that they can now, for example, invest in firms
that commercialise their expertise, as in old age homes, kindergartens or hospi-
tals. There is neither the intention nor the political will, however, to privatise
welfare activities, but rather a Willingness to make these services available on a
profit-making basis to customers in other countries, particularly in the Baltic
states. ’
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Support for new and small firms

Denmark’s private sector has a high proportion of small and medium-sized
firms compared with many other European countries. The business sector's
contribution to total value-added and employment in Denmark is lower than in
most OECD countries, which has been the source of some concern. The low rate
of new business formation and the high rate of start-up failures has been a related
concern. Some of the biggest problems impeding new business creation in Den-
mark, according to the Danish authorities, have been the scarce supply of venture
capital, the small size of the Danish market and the need for managerial expertise
in new companies. To address the financing problem, the Danish government
offers guarantees to private financial institutions for up to 50 per cent of loans
committed to new companies or activities. Financial institutions and pension
funds may also establish venture capital institutes which will be eligible for
government guarantees of up to 50 per cent of capital committed to small and
medium-sized enterprises. And the government will also subsidise the cost of
legal advice, accounting, and market information services for potential
entrepreneurs. ' '

It has been pomted out that while these are all important in addressing the
financing shortfall for small and medium-sized enterprises, a number of other
measures could be taken that would facilitate the flow of capital to nascent
enterprises and enhance the rate of new business start-ups. Removing the restric-
tions on lending to companies not listed on the Copenhagen stock exchange, for
example, may reduce impediments to small business financing. |

B. Privatisation

The Danish Government has been directly involved in some commercial
activities, but most government equity holdings in incorporated companies have
related to public utilities in the energy and transport sectors. In comparison to
some other Scandinavian neighbour governments, several of which have exten-
sive holdings in steel, automoblle and aircraft companies, for example,
Denmark’s state ownership in the commercial sector has been small. The Danish
authorities have recognised, however, that although the government’s role in the -
productive economy has not been large, there are still a number of areas where
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market access is limited and where further liberalisation could lead to greater
efficiency. Starting in 1990 several state enterprises (which are mainly in the
girobank, telecommunications, transport and energy sectors) have been trans-
formed into limited liability companies in order to increase management effi-
ciency. And a number of privatisations have already taken place or are in
progress. ' |

Privatisation in Denmark has attracted considerable political attention since
the mid-1980s. The former conservative government embarked on a wide-rang-
ing privatisation programme that was regarded as beneficial in its own right. The
government wanted to reduce the state's financial commitments in the companies
being privatised, raise capital to strengthen the state’s budgetary. position, and
improve the efficiency of firms being sold. Privatisation was seen as the most
effective way to do this. Not all of Denmark’s political parties have been in
favour of the privatisation concept, however. The new government that took
office in' January 1992 did not consider privatisation as a comprehensive process,
and its pohcy has been to consider selling state assets on a case-by-case basis.
The major motivations underlymg the new government’s ‘‘rescheduling’ or
“‘corporatisation’’ of state enterprises in Denmark has been to improve their
competitiveness by allowing them to operate on a more commercial basis. The
new government is not planning wholesale privatisation of its assets. Mogens
Lykketoft, the Minister of Finance, has said that ‘‘the Danish state is not planning
to sell the majority of the shares’’ in utilities or other state scrvices that have been
set up as limited companies. There remains the possibility, however, that some
activities might be further opened to private participation, as in local bus and
ferry transportation, and certain postal services. '

The Ministry of Finance is the co-ordinator of the detailed planning and
execution of privatisations in Denmark. The sale of shares in government-owned.
companies is carried out either as a public offering or as a private placement.
Sometimes the entire share capital is sold, while at other times the government
retains a majority or minority holding in the company. As a rule there are no
limitations on the number of shares each investor may hold in a state-owned
company, although it is possible to incorporate specific provisions in the law
which limit the number of shares an individual investor may hold after the
privatisation, and/or preventing certain investors from acquiring shares in the
company.
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The Danish authorities have elected to keep a majority share ownership in a
number of privatisations that have occurred, rather than maintaining a **golden
- share”” or selecting **core shareholders,”” as in some other OECD countries. The
reason has been a desire to maintain control over important strategic decisions
which could affect basic infrastructure and services. The Danish authorities,
maintain, however, that privatised firms will have operational independence, and
that the state will act commercially in its decisions as majority shareholder.

The first major privatisation to take place in Denmark was the sale of the
State Life Insurance Company (now Danica) to the Baltica Insurance Company, a
Danish firm, in 1990."* After a public offering with announcements in the interna-
tional financial press, the government negociated with five or six conforms before
selecting the buyer. The sale was made as a private placement in which the entire
share capital was acquired by Baltica after negotiations between a limited number
of bidders. Between 1990 and 1992 a number of other state enterprises were
transformed into 100 per cent state-owned public limited companies, some of
whose shares were then offered publicly. Among these were the Copenhagen
airport, the telephone companies, an export credit insurance company (EKR), the
postal bank (GiroBank), and the state data company (DataCentralen). Fifty per
cent of the shares in Dan Computer Management, a subsidiary of DataCentralen
were sold to a strategic partner, Maersk Data, an affiliate of the large Danish
shipping company. The sale of 51 per cent of the shares in GiroBank was made
through a public offering on the Copenhagen stock exchange. |

In recent months the state has sold some of“its interests in the Copenhagen
airports and in Tele Danmark, the state telecommunications company. In the
Copenhagen airports sale, which includes Copenhagen’s international Kastrup ‘
airport and the Tune airport between the capital and the nearby town of Roskilde,
the state sold a 25 per cent share of its 100 per cent ho!dings by public interna-
tional offering. No discrimination was made between investors.in Denmark and
~elsewhere.

The Tele Danmark privatisation is particularly important. Tele Danmark is
the first in a succession of planned telecommunications privatisations in the
European Community, and its success will therefore have a bearing on others. It
is the largest share offering ever made on the Copenhagen exchange and globally
has attracted very significant attention from both local and international investors.
Indeed, many foreign investors who had not invested in Danish shares before
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may now look anew to the Danish market. Unusually for a telecommunications
privatisation, nearly all of the net proceeds will go to the company, not to the
government (out of a total revenue of 19 billion DKr, the government secured
0.9 billion DKr). ' -

‘Tele Danmark is the principal provider of domestic and international tele-
phone services in Denmark, and the sole provider of leased lines there. In
- addition, it is one of two operators of public mobile telephone services and is also
engaged in the supply and service of telecommunications equipment, data com-
munications services and cable television. Tele Danmark operates vnder a con-
cession from the Danish government granting it an exclusive right to provide in
Denmark the following:

- — Telephone services, text and data communication services, permanent
leased lines, mobile communication and satellite services, and broad-
casting through the telecommunications network of radio and television
programmes. - | | |

—~ Tele Danmark also has an exclusive right on the telecommunications
infrastructure, which includes infrastructure and services exclusively for
its own use. Further, this exclusive right is extended by Executive Order
to internal networks.

The Danish government will retain a controlling 51 per cent stake in Tele
Danmark, but the company will have operational independence. Indeed, a major
motivation behind the decision to privatise was to enable the company to stay
competitive in the face of increasing competition. Tele Danmark’s chief execu-
tive, Hans Wurzen, has said privatisation would enable the company ‘‘to move
away from political control in the face of competition in an open market in
Europe’’.!> The company’s articles of association stipulate that no shareholder
except the state may own more than 7.5 per cent of the share capital, but that in
certain circumstances the board of directors may accept a higher level of owner-
ship, e.g. to a strategic partner. The sale of shares has been divided into different
tranches, with some 41 per cent going to thc American market, 20 per cent to the
Nordic market, 16 per cent to the United Kingdom, 14 per cent to the rest of
Europe and 9 per cent to the rest of the world. Employees of the company and its
subsidiaries were also given the right to purchase shares at a favourable price,
and part of the Nordic trariche was offered to Danish retail investors prior to the
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global offer. Otherwise, no discrimination was made between investors in
Denmark and in the rest of the world.

C. Liberalisation of concessions and monopolies

A number of public regulations have distorted competitive forces in several
sectors in Denmark, as in other OECD countries, and the Danish authorities are
taking steps to remove or reduce barriers to entry and operation in several of
these areas. Legal barriers to competition have been reduced, for example, in
telecommunications and postal services, and the Giro bank’s statutcry monopoly
on handling state payments has been abolished. Entry barriers are still present in
the operation of telecom-network and exchange station operations, letter mail
services, rail traffic, electricity network 'opérations and the sale and transportation
of natural gas. Concessions are required for energy and water distribution and
waste disposal, and authorisations for-entry are used extensively in health ser-
vices and the professional services.

There is no single policy governing the way concessions are granted to
engage in various sectors and activities in Denmark. Each ministry sets.its own
guidelines according to legal and technical crieria applicable to the activity for
which the concession is being granted, and in accordance with EC laws. As a
genefal rule, however, concessions are granted on a non-discriminatory basis to
domestic and foreign investors, and EC and non-EC investors are treated alike.
Concessions may be granted to incorporated firms and to branches, and investors
are generally free to choose the form of establishment.

i) Telecommunications

The Danish Ministry for Communications and Tourism has responsibility
for the regulation of the telecommunications sector in Denmark. The Minister has
delegated most regulatory functions to Telestyrelsen, following the 1994 amend-
ment to the Telecommunications Act of 1990. Regulation of Denmark’s telecom-
munications sector is governed by two basic laws: the Telegraphs and Tele-
phones Act of 1897, as amended, and the 1990 Act, as modified most recently by
the 1994 Amendment. This legislation (and the related 1990 Political Agree-
ment), the Concession, and certain other executive orders and guidelines issued
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by the Minister for Communications and Tourism make up the basic elements of
the telecommunications regulatory framework in Denmark.'® The regulatory
regime must comply with European Union legislation.

In June 1993 and February 1994, two supplements to the 1990 Political
Agreement were adopted that set forth a plan for further liberalising the telecom-
munications sector in Denmark. On 9 February 1994, a Bill to implement the
Political Agreement and amend the Telecommunications Act 1990 was intro-
- duced, which authorized the Minister to liberalize some telecommunications
“services. This authorization has been applied for the liberalization of data com-
munication services, provision of services in the premium rate series, and provi-
sion of public pay-phone services. The telecommunications infrastructure will be
liberalized when the European Commission’s Green Paper on infrastructure has
been finalized. ’

Telecommunications services liberalisation will effectively widen the
network’s field of application, and will be organized as follows: '

— during the first six months of 1994, rules governing access to permanent
leased lines for telephony will be relaxed: This liberalization will come
into effect by way of an qmendment of the Te\ecommumcahons Act

1990:; .

— in 1994 competition will be introduced for the digital public paging
service, ERMES, and for use of DECT technology in public telecommu-
nications services. Separate legislation will be prepared to cover liberal-
isation of these fields;

—~ in 1994 competition will be introduced for salelhte services. Existing
legislation will be used for this liberalisation;

— further liberalization is planned between now and 1 March 1997, Wthh
will be subjcct,to a;:rccment. between the political parties to the above-
mentioned political agreement of 22 June 1990.

" The liberalisation described above will effectively curtail the state’s exclu-
sive right of telephony services. This means that service providers other than Tele
Danmark will gain access to permanent leased lines and be able to provide
services to third parties. Moreover, the introduction of separate legislation cover-
ing ERMES and DECT will lead to a curtailment of the concession held by Tele

- Danmark. Licenses for mobile and digitql telecommunications services will be
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limited, but foreign firms, both those inside and outSide the EC. will be given the
same access to licenses as Danish enterprises. Some foreign firms already partici-
pate in alternative telecommunications services in Denmark: the US telecommu-
nications company, Bell South, owns 30 per cent of a competing firm engaged in
mobile services in Denmark, for example. | ‘

The liberalisation of telecommunications services has been given high prior-
ity in Denmark. The Danish authorities believe that by preserving the public
telecommunications infrastructure as a reserved area, service providers in the
newly-liberalized area will be ensured equal and uniform conditions for using the -
public telecommunica‘ions infrastructure. Foreign firms will be given the same
opportunity to access permanent leased lines as Danish companies, and EC and
non-EC firms will be treated alike. In fact, American Telephone and Télegraph
(AT&T) and British Telecommunications (BT) have already bid for access to the
leased line network.

it) Energy

Electricity

Electricity supply activities in- Denmark are regulated according to the
Electricity Supply Act of 25 February 1976. According to this Act. electricity
supply activities from production plants with a capacity of more than 25 mega-
watt or from transmission or distribution plants constructed for tensions over
100 kV may be operated only by authorisation granted by the Ministry of Energy.
Such authorisation cannot be granted for a shorter pertod than 20 years [arti-
cle 3(1)). Electricity supplying undertakings which only distribute electricity do
not need an authorisation [article 3(2)].

Natural | Guas

According to the Natural Gas Supply Act of 10 June 1972, natural gas may
be imported, sold, transported or stored only in accordance with an authorization
or concession from the Ministry of Energy, which is granted in the form of a sole
“rights concession (article 1). The state-owned company, DANGAS, obtained the
authorization as a sole rights concession in 1979. The distribution is carried out
by five regional companies owned by the municipalities. |
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On 24 February 1992 the European Commission forwarded to the Council
proposals for Council Directives concerning common rules for the internal mar-
ket in electricity and natural gas. The opinion of the Parliament was delivered on
17 November 1993, and in December 1993 the Commission presented amended
proposals for Council Directives. These proposals would open up the energy
market, make greater integration of the gas and electricity markets in the
Community, and create greater competitiveness among Community companies.

The proposal concerning common rules for the internal market in natural gas
is intended to establish common rules for storage, transmission and distribution |
of natural gas. It lays down the organisational and operating arrangements for the
natural gas sector, access to the market, criteria an procedures applicable to the
granting of licences for transmission, storage, distribution and supply of natural
gas, and for system operation. ' '

DANGAS has already given up its sole right to import natural gas, and
under an EC proposed Council directive it would appear that DANGAS may also
have to surrender its exclusive rights to sell, transport and store natural gas as
well. Indeed, this decision has already been taken in principle, and would be
implemented in the context of EC negotiations on the single market for natural
gas. In the event DANGAS® exclusive rights are surrendered, it is envisaged that
non-discriminatory rules would apply, and that Danish and non-Danish investors
would be treated equally. '

'The Danish Government is exploring the need for changes in the Danish
energy sector in the light of the negotiations on an internal energy market.

oanoa

Oil and gas exploration and production

Exploration and production of oil and gas in Denmark can only be carried
out in accordance with 2a license issued by the Ministry of Energy. A license
may be granted in the form of a non-exclusive permit to perform specific types of
initial surveys, or as exclusive concessions to explore and produce hydrocarbons.
Permits and concessions are issued pursuant to the Subsoil Act of 10 June 1981,
and are granted on the basis of non-discriminatory criteria published in the public
call for applications. Exclusive concessions are a precondition for achieving
private financing of exploration and production of oil and gas.

On 11 May 1992 the European Commission proposed a Council Directive
on the conditions for granting and using authorisations for the prospection,
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exploration and production of hydrocarbons. On 22 December 1993 the Council ‘
- adopted a common position on the proposal, which is scheduled to come into
force by July 1995. Article 8 of the Directive contains a reciprocity provision in
which the Commission may seek a negotiating mandate from the Council to
obtain comparable competitive opportunities for Community entities that are not
receiving from third countries treatment comparable to that which the Commu-
nity grants entities from that third country.

The Danish authorities are encouraging direct foreign investment in the oil
and gas exploration sector, and do not intend to press for reciprocity when
granting concessions in this sector. There is no discrimination on granting a
license but non-EC companies are required to establish a branch or a subsidiary
in Denmark, primarily for tax purposes. |

iti) Postal services

The Post Office, which is owned and operated by the Danish State, 1s under
the competence of the Minister for Communication and Tourism, and is managed
by a Director General who 1s in charge of operatiohs and new installations.’In a
formal sense, the Post Office was not established as a state enterprise but it has
obligations normally associated with state enterprises. For example, it is under
obligation to maintain a universal service that provides the public with day-to-
‘day delivery of ordinary postal items at affordable and uniform prices.

The Post Office has an exclusive right to collect, transmit and deliver
addressed letters (reserved service). This applies to both inland letters and letters
to and from abroad. The Post Office may also offer other services, too, by a
provision Wthh allows it greater flexibility to pursue commercial activities.

Developments in the EC are causing national administrations to gradually
adapt to changing circumstances in postal services. The EC Green Paper and
Council Resolution on the liberalisation of European postal services suggest that
- postal services liberalisation will be undertaken in the future. There is agreement
" at the EC level, however, that some degree of exclusive right (reserved service)
should be reserved in return for maintaining universal service. Further, it is likely
that the EC will require regulatory and operational functions to be separate.
These new rules on postal services in the EC will necessitate far-reaching amend-
ments of the Post Office Act.
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The Danish authorities ’fee'l that it is necessary that the Post Office be given
more commercial freedom to introduce new services as customers’ demands
change, and more operational flexibility may be needed to compete with private
undertakings. ‘

It is expected that the State’s exclusive right of transmission of addressed
letters will be maintained in return for uphb]ding.the state’s obligation to transmit
‘universally. Moreover, it is assumed that the Minister for Communicaticns and
Tourism will be authorised to stipulate the extent of reserved and universal
services by fixing weight limits, price limits and physical measurements. Further,
the Minister will be given the possibility of setting service obdjectives and criteria
for postal services. No position has yet been taken as to what kind of organisation
-the Post Office would need in order to fulfil the above requirements.

'D. Other market access issues

i) Competition policy and private practices

The Danish authorities recognise the importance of competitive markets in
maximising economic welfare, and have taken steps to strengthen the legal
framework governing competition among businesses. Competition law and prac-
tice is being reviewed and strengthened in Denmark, as a number of important
activities remain shielded from competition or are relatively unexposed to market
pressures. In the professional services, transportation, construction and distribu-
tion sectors, anti-competitive agreements may still exist, taking the form of price
lists, price-setting rules and discount allowances. These agreements may seri-
ously weaken competition and lead to less dynamic markets. Indeed, the Danish
authorities have recognised this problem, and dismantling anti-competitive agree-
ments has been high on the competition authorities’ list of priorities in recent
years. Efforts here have met with some success. o

Indeed, increasing competition in the Danish market is an important eco-
nomic policy objective, and the government is currently working to remove entry
regulations that have stifled competition in construction, transportation and trade.
A new Competition Act was enacted in 1990 which strengthened the legal
framework governing com'peytition among businesses, and gave the competition
authorities wide-ranging powers to obtain and disclose information about restric-
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tive business powers. The Danish Competition Council is working to prohibit
horizontal agreements on' prices and market sharing. and its actions have been
confirmed in appeals before the Competition Appeals Tribunal. A special com-
mittee is also studying the advantages and disadvantages of changing to the
prohibition principle in Danish competition law, under which collusive arrange-
ments are prohibited. A report will be made to the Minister of Industry by
April 1995. |

In addition to impediments resulting from competition law ‘and practice.
shareholding arrangements for some types of companies in Denmark may impede
foreign access to those companies. These restrictive measures, which are sanc-
tioned under Danish law, apply equally to Danish and non-Danish investors. .
There are two types of companies with limited liability that are regulated by law:
aktieselskaber andanpartsselskaber, which are respectively very similar to the
German Aktiengesellschaft (AG) and Gesellschaft mit beschriinkter Haftung
(GmbH). The “‘shares’” in the anpartsselskab cannot be offered to the public in
general, but this restriction applies both to Danish and foreign investors. More-
over, the acts concerning aktieselskaberand anpartsselskaber do not distinguish-
between Danish and foreign investors. -

It is possible to have prior approval clauses and pre-emption pacts if these
clauses are contained in the articles of association and the shares are nominal
- shares. As regards pre-emption pacts concerning the right for the company to
acquire shares, the board can be authorized by the general meeting to acquire up
to 10 per cent of the company’s shares. It is not possible, however, for the board
to have a general authorization to acquire company shares. -

An aktieselskab company is allowed to acquire up to 10 per cent of its own
issued shares, but this must be authorised in a general meeting. There may be
instances, however, in order ‘‘to avoid serious and threatening harm,”” where the
company may acquire its own shares without authorization by a general meeting.
The board must in that case inform the next general meeting. The company is not
allowed to subscribe to its own shares. There are legal restrictions concerning e
regulation of votes in aktieselskaber. All shares must be given a vote, but the
voting rights of an individual shareholder may be limited.

Regarding anpartsselskaber there are no limitations in the Private Compa-
nies Act as to individual shareholder’s voting rights, it is not obligatory to give
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all shares a vote, and the amount of votes exercised by the individual shareholder
.— regardless of the size of his stock of shares in the company — may be limited.

These kinds of private practices are accepted in Denmark, and are used to
ensure stability in the composition of shareholders. Discrimination against for-
eign investors is not permitted, however. Direct investment prospects, for both
foreign and Danish investors, could be improved then if more firms listed on the
Copenhagen stock exchange. At present, many Danish firms prefer not to list on
the stock exchange because they do not like the disclosure rules that listing
requires, and Danish companies’ reliance on loan financing is one of the highest
in the OECD. This disincentive to list on the stock exchange may act as an
impediment to foreign direct investment, as buying equity through the purchase
of stocks is clearly an important means by Wthh to invest in a country, including
merger or takeover.

ii) Public order and national security

Denmark has no ‘‘catch-all’” measure that could be broadly applied to
restrict foreign investment for reasons of public order and national security. A’
very narrow list, which excludes equipment having no civilian application, has
been established to clearly delineate the specific activities where foreign invest-
ment is limited for public order and national security reasons. Moreover, Den-
mark liberalised in 1990 foreign investment in war manufacturing enterprises. In
short, Denmark’s FDI restrictions in the national security area are very limited
and have recently bec.ome even more limited.

Denmark’s FDI restrictions based on pubhc order and national secunty
concerns are limited to the manufacture of war equipment. The 1990 War Equip-
ment Act (No. 400) applies to the following:

~ Equipment designed for military use and having no civilian application.

‘— Arms, apart from arms 9pecmlly deslgned for use in hunting, sports, or

like.

—  Ammunition which may be used for military purposu

—~  Gunpowder and explosives.

—~  Components and parts designed for use in equipment, etc., as mentioned

above, and having no civilian application, '

46



The rules on restriction of foreign influence in Danish enterprises apply to
all states, including EC-countries., EEA-countries and the OECD-community. |
The Act does not apply to foodstuffs nor to know-how or similar intellectual
property. The manufacture of war equipment is only. allowed with the permission
of the Minister of Justice, and all steps in the manufacturing process are included
in this provision. However, war equipment repairs and the like do not require
~ permission. Enterprises whose war equipment work is of minor importance, or
which manufacture gunpowder or explosives only, may obtain exemption from
the provisions of the Act on foreign influence.

Privately-owned enterprises may obtain permission to manufacture war
equipment if the proprietor is a Danish citizen. For limited companies. coopera-
tive societies or the like, the legal entity must be domiciled in Denmark. Further-
more, managers and persons authorised to sign for enterprises manufacturing war
equipment are Danish citizens, and at least 80 per cent of the members of the
board of directors must be Danish citizens. - |

With regard to the Cdpltd] requirements of the enterpmes at least 60 per
cent of the company capital must be in Danish hands, and foreigners™ total share
of the company capital may not exceed more than 20 per cent of the voting
rights. Foreigners may not, through the possession of capital or in any other way,
exert a dominant influence on an enterprise manufacturing war equipment. Enter-
prises manufacturing war equipment may only raise forcign loans or loans with a
foreign guarantee if the enterprlse has obtained consent from the Minister of
Justice. '

Under the prevmus Act (Act No. 139 of 7 May 1937 on supervmon of the
preparation of war equipment, ctc., cf. Consolidated Act No. 626 of 15 Septem-
ber 1986), only enterprises that were wholly Danish-owned could get permission
to manufacture war equipment, and all of the directors had to be Danish citizens.
The present rules allow for limited foreign influence on war equipment manufac-
turing enterprises, because the Danish authorities want to improve Danish enter-
prises’ access in the development and manufacture of war equipment, both in a
NATO context and among the European NATO countries.
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The rules on restriction of foreign influence in Danish enterprises apply to
all states, including EC-countries, EEA-countries and the OECD-community.
The: Act does not apply to foodstuffs nor to know-how or similar intellectual
property. The manufacture of war equipment is only allowed with the permission
of the Minister of Justice, and all steps in the manufacturing process are included
in this provision. However, war equipment repairs and the like do not require
permission. Enterprises whose war equipment work is of minor importance. or
which manufacture gunpowder or explosives only, may obtam exemption from
the provmom of the Act on foreign influence.
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foreign guarantee if the enterprise has obtained consent from the Minister of
Justice.
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47



E. Sectoral measures

i) Banking and financial services

The establishment of subsidiaries in Denmark from foreign banks originat-
ing from countries outside the EEA-area will be governed by the Second Banking
Co-Ordination Directive (89/646). According to this directive (Articles 8 and 9).
the Danish competent authorities can suspend their decisions regarding requests
for authorizations to credit institutions which directly or indirectly are owned by
companies domiciled in a third country. The Danish Act on Banks and Savings
Banks refers directly to the provisions in the Second Banking Co-Ordination
Directive. '

Denmark has long pursued very liberal policy and practices in welcoming
inward direct investment in subsidiaries (and branches) from banks abroad. In
fact an application for setting up a subsidiary (or branch) in Denmark has never
been rejected on reciprocity grounds. |

Branches from non-EEA countries and the treatment of such branches are
left to purely national competence. In December 1990 Danish laws and practices
in this area were adapted so that no reciprocity criteria regarding branches from
OECD-countries would be applied. '

ii) Insurance

According to the EC life insurance and non-life insurance directives, estab-
lishment of insurance companies originating in non-EC member countries may
be subject to a reciprocity fequire_ment. The reciprocity provision is included in
the Danish Act on insurance. The Act is unchanged and the Danish authorities
feel that they cannot yet give up the potential use of this provision. However, the
administrative practice for granting authorizations is liberal and for several years
no application for authorization has been turned down.

iii) Air transport

The right of establishment in air transport in Denmark is governed by EC
Council Regulation No. 2407/92 of 23 July 1992 on licensing of air carriers, just
as in the rest of the European Community. According to this regulation, EC
undertakings meeting certain requirecments are entitled to receive operating
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licenses to carry out carriage by air passengers, mail and/or cargo for remunera-
tion or hire within the European Community. The EC Council Regulation on
licensing is one of three EC Council Regulations in the so-called *‘third pack-
age™" of liberalisation which came into effect from | January 1993,

The purpose of the EC regulations is to make criteria granting licenses (o
Community air carriers uniform in all Member States. Restrictions on cross-
border investment have been removed with the entry into force of the third
package, and Member States may no longer favour certain flag carriers by issuing
licenses on a discretionary basis, at least insofar as EC carriers are concerned. -
Any airline which meets uniform financial safety and nationality requirements is
entitled to an operating licence in any Member State where it is based.

One of the requirements is that the undertaking shall be continuously
owned, directly or through majority ownership. by Member States and/or nation-
als of Member States. The undertaking shall be effectively controlled by such
States or such nationals at all times. The undertaking’s principal place of business
and its registered office shall be located in the Member State issuing the licence

According to an Air Transport Agreement concluded between the EC and
Norway and Sweden, the EC-licensing Regulation — being part of the so-called
third EC-liberalisation package for air transport -is also applicable in Norway and
Sweden. Consequently, Norwegian and Swedish undertakings can be established
as air carriers in the EC Member States under the same conditions as EC
undertakings.

Up to now Denmark has accepted a maximum of 49 per cent investments by
foreign investors in Danish air carriers. but after the 1 January 1995 third
liberalisation package effective control by Danish or EC investors is required.
Denmark will probably still accept a maximum of 49 per cent investments on the
condition that the majonty (51 per cent) has thc effective control.

There is more than one Danish air carrier. Maersk Air 1/S and DDL (Det
Danske Luftfartselskab A/S), the most important players, arc both Danish-owned
dir companies. The latter is one of the three parent companies of Scandinavian
Airlines System (SAS) and is owned by 50 per cent of the Danish State. The
former is owned by a single owner. The private portion of DDL’s shares,
including those for Sweden and Norway, is negotiable. |
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iv) Road transport: passénger, freight and charter

To obtain authorization to establish a road transport enterprise in Denmark
for passengers or goods, the applicant must fulfil certain requiremeﬁts concerning
‘1) financial soundness, 2) professional skill and 3) personal conduct in accor-
dance with EC directives.'” A further requirement is that the applicant must have
Danish citizenship and residence in Denmark, if the enterprise is owned by the
applicant. For corporate enterprises, where the enterprise is a legal person
~ — whose owner(s) could be of any nationality — the same citizenship and resi-
dency requirements must be fulfilled by the person who is responsible for the
daily management of the enterprise. |

The Danish legislation on road transport for passengers and gd()ds contains
specific exemptions on Danish citizenship and residence requirements, which can
be granted by international agreement or by the Minister. of Transport. This
exemption fulfils Denmark’s obligations towards citizens from other member
states of the European Community and parties to the EEA Agrcemcnl but does
not apply to other OECD Member counmcs

~ The Danish legislation as described above contains no restrictions on for-
eign investments in transport enterprises in Denmark. as long as the person
responsible for the daily management of the enterprise meets the requircments
concerning professional skill, personal conduct, and EC or EEA citizenship, elc.

County authorities in Denmark are responsible for public bus transport, with
planning undertaken by either the county authorities themselves or by a public
transport enterprise established in accordance with the legislation on public
transport. | |

Public transport in the metropolitan area is performed partly by the public
transport enterprise itself and partly by private transport enterprises. Starting in
1989 the Danish government began to gradually allow private operators, under
contract with the public transport enterprise, to provide passenger transport in
Copenhagen. Private operators now account for. approximately 45 per cent of the
transport business in Copenhagen. Outside the metropolitan area public transport
is generally performed by private enterprises on the basis of contracts with the
public administrative transport enterprise. A ‘*standard contract™ has been nego-
tiated between the private coach owners® association and the organization of the
- municipal authorities for this purpose.
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“To some extent these contracts are already used in tendering procedures,
which wil! be obligatory from | July 1994, when the EC provisions concerning
tendering of public services contracts come into force. As far as nationality is
concerned, there are no limitations as to who can submit a tender, and all
applicants are treated alike.

v) Maritime transport

Ownership of Danish flag vessels must be through an enterprise incorpo-
rated in Denmark. Danish citizenship is required with regard to ownership of
Danish flag vessels registered in the Danish Register of Shipping or in the Danish.
~ International Register of Shipping except in the following cases:
- through part ownerships where at least two-thirds of the shnppmg part-
nership are owned by Damsh subjects and the managing owner is a
Danish subject resident in Denmark;

— through joint stock companies and other companies with limited lmbllny
with a board of directors where at least two-thirds of the board are
Danish subjects and resident in Denmark.

Furthermore, foreign-owned vessels may be registered in the Danish Inter-
national Registry of Shipping 1) where Danish citizens or companies carry on
shipping activities as a significant part of their activities; 2) have a considerable
direct or indirect share of the capital in the foreign company and, by virtue of the
capital, a considerable degree of influence through voting rights or in other ways:
and 3) provided the foreign company has an appointed representative in
Denmark. | ' |

EC/EEA nationals and companies (but not investors from other OECD
countries) are treated as Danish subjects in respect of ownership of Danish flag
vessels, according to amendments recently adopted by the Danish parliament

(Folketinget). More detailed rules are expected to be adopted shortly.

Existing regulations permitting restrictions in micro-cabotage (vessels
below 500 GT) as a result of authorisation procedures applicable to foreign
vessels seeking to carry out cabotage services in Danish waters had been
removed on 23 July 1994, |
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vi) Commercial ﬁshing

Only individuals and companies registered with the Danish fishing authori-
ties may fish commercially within Danish territorial waters and on Danish fishing
vessels, nccordihg to the Law on Salt Water Fisheries. Companies. are entitled to
register with the Danish authorities, provided that two-thirds of the owners hold a -
- registration for conducting commercial fishing. Registration is open to those who
can prove previous employmcnt as fishermen -and who hold Danish citizenship,
or have been resident in Denmark for at least two years. These residency/
citizenship requirements, which date back from the start of this century, aim to
ensure a link between the person or company utilizing the stocks and the Danish
fishing industry. | .

Through an amendment to the Law on Salt Water Fisheries. citizens of the
Europcan Community are secured rights to practice commercial fishing in
Denmark. even without meeting the Danish citizenship or residence require-
ments. Similar rules will be applied in order to meet the obligations under the
EEA agreement. International fishing activities are also regulated within the
framework of the United Nations's Convention on The Law of The Sea.

vii) Broadcasting

The Danish Broadcasting Act (Act No. 1065 of 23 December 1992 with
further amendments) sets out rules for who may provide radio and television
programme scrvices in Denmark. |

The state monopoly in the broadcasting arca is limited to nationwide terres-
trial radio and television programmes. Satellite and cable broadcasting licences
arc available to any company fulfilling the (non-discriminatory) requirements laid
down by regulations. Likewise, local broadcasting is open to competition. The
reason for the state monopoly on nationwide terrestrial broadcasting is the scar-
city of frequencies allocated to Denmark. It is of vital interests to the cultural
policy of any country, in'cluding smaller countries, to be able to establish and
maintain a public service bro'adcu'sling system.

1. Danmarks Radio (DR) and Television 2 (TV 2) are public service

institutions. Danmarks Radio is financed through licence fees, and TV 2
- through advertisements and licence fees. Danmarks Radio broadcasts




one nation wide TV channel and three nation wide radio channels. TV 2
broadcast | nationwide TV channel and 8 regional television channels.
Satellite- and cable broadcasters. Companies under Danish jurisdiction
can obtain a licence to broadcast via satellite or cable (exceeding a
single local area). Licences 'aré_issued by an independent Satellite and
Cable Committee, which also must ensure that rules on advertisements.
sponsorship, European programme quotas, etc., are observed. Adver-
tisements are not allowed on the cable channel. Licences cannot be
granted to local broadcasters or to the Danish telecommunications com-.
panies or their affiliates. ,

Local radio and television broadcasters. Licences are granted by local
committees. Commercial companies cannot obtain a licence for local
radio and television broadcasters, nor may they have a dominant influ-
ence on a station. Among the preconditions for getting a licence is that
the majority of the board members must be residents of the local area in
question, and the stations must have broadcasting as their sole purpose.

o
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viii) Gambling, betting and lotteries

Pools, lotto, etc.

According to proclamation 637 of 27 July 1993 — the law on specific
lotteries and other forms of gambling - licences to carry out gambling. lotteries
“and bets can be granted, when the business in question does not deal with horse,
cycle, greyhound or pigeon racing, nor State lotteries. casinos or bonus savers’
schemes. A Licence can only be granted to one company for a S year period.
Only limited liability c()mpamu can obtain such a licence.

State Lottery

According to Law 235 of 8 April 1992 on the Danish State Lottery (Ltd.).
the company was established with the specific purpose of carrying out the State
fottery. The licence is granted for up to 10 years at a time. Other kinds of State
lottery may be licensed, according to the Ministry of Justice Lottery Circular.
However, such a licence can only be granted locally. and not for cash prizes. The
circular is undergoing revision., '
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Totalizator betting (Horses)

According to proclamation 186 of 16 March 1989 — the Law on Totalizator
Betting — a licence can. be granted for totalizator betting and other kinds of
betting. A licence is granted for up to three years at a time, or for a specific
number of days within a year. '

Casinos

Act No. 397 of 13 June 1990 on gambling casinos, which entered into force
on 31 December 1990, provides that the Minister for Justice may grant permis-
sion to establish and operate gambling casinos. When determining whether per-
mission may be granted, it should be emphasized, according to the Act, that the
person applying for permission must be presumed to intend to operate the casino
in a fully responsible manner. That is to say that the casino should be run in a
financially sound matter, and that the casino should not give rise to disturbances -
of the peace. There are no restrictions as to who may apply for permission to
establish a casino. In principle, individuals, as well as companies, foundations,
associations, and the like may thus apply for permission. It is not a condition for
obtaining permission to establish and operate a gambling casino in Denmark that
the applicant is a Danish citizen, or that the legal entity in question is Danish-
owned. '
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Chapter 4

Conclusions

Denmark’s is an open economy and the authorities welcome foreign direct
investment. Direct investment inflows have been smaller than in other OECD
countries of comparable size, however, and the Danish authorities are hoping to
attract larger shares of direct investment capital. There are no plans.to offer
foreign investors any special incentives or other inducements. as the Danish
Government feels that the country’s economic stability, sound public finances.
and educated and productive workforce should be sufficient to attract productive
private investment.

As in other EC countries, Denmark has liberalised foreign direct investment
in a number of activities, partly as a result of EC directives and the EEA
agreement, but it has not extended this liberalisation to all OECD investors.
Investors from outside the EC or EEA may be treated differently than those from
inside the Community in several important areas. There-are reciprocity provi-
sions for non-EU investors in banking and financial services and insurance;
~ reciprocity may also be applied to non-EU investors when granting rights for oil
and gas cxploration and development; and the liberalisation which has taken
place in air transport, maritime transport and commercial fishing vessels has not
been extended to all OECD countries. | '

Denmark has, however, been actively seeking to increase investors™ access
to a number of its important markets, largely through selling shares in state
enterprises, demonopolising restricted activities and improving competition law
and practice. The Government's decision to sell 49 per cent of its shares in
TeleDanmark and curtail its exclusive right of telephony and mobile phone
services, for example, will effectively open much of the telecommunications
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market to new competitors in Denmark. And the sale of shares in insurance, the
Giro postal bank and the Copenhagen airport have also been important. The
Danish Competition Council’s new powers to obtain and disclose information
helps prohibit horizontal agreements on pricing and market sharing, reduce
contractual barriers to competition, and open possibilitics for ncw entrants, both
Danish and foreign, in such sectors as transportation, construction and
distribution.

Having made significant macroeconomic and structural improvements in
recent years, the Danish authorities now regard industrial policy as necessary.
The industrial policy does not envisage increasing the present low level of
subsidies and support to business, but the Government has nevertheless identified
several areas where they will focus their attention in an effort to improve the
business climate. Foreign direct investment promotion, support for **stronghold™"
industrics, and closer contact between the government and established companies
are three elements of industrial policy that are particularly importaht to foreign
investors. The Danish authorities hope to foster mutually beneficial contacts
between foreign investors and Danish *‘stronghold™ industries, including sea
- transport, health/medical, food processing, wood and furniture. The government
also wants to establish a business-government dialogue to discuss public infra-
structure, research and other business-related matters.

This suggests a more interventionist approach. to industrial development
than has been Denmark’s practice in the past. In deciding how to identify and
support stronghold industries, the Danish authorities need to ensure that non-
resident and established foreign investors are treated like Danish firms. Likewise,
the business-government dialogue on transportation, communications, education
and research should include the full and equal participation of established foreign
firms.

Finally, industrial development will be enhanced to the extent that markets
arc opened to grcalcr‘ competition, including foreign competition. Continued
efforts are needed to strengthen competition policy. notably with respect to anti-
competitive agreements. Measures aimed at removing private practices that have
left some firms relatively unexposed to market pressures might also be consid-
ered. Improvements in industrial competitiveness and economic wellare should
be the result, with enhanced possibilities for foreign investment as well.
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Notes

OLCD Economic Survevs: Denmark 1993-1994.

Besides the Nationalbank’s direct investment statistics, there are other sources publicly
available. Danmarks Statistik has drawn up annual capital balance sheets, including balance-
sheet figures concerning direct investment. Danmarks Statistik also prepares at intervals
statistics of companies in Denmark by foreign companies. The Danish Monopolies Control
Authority publishes an annual review entitled Mergers and Company Acquisitions in Danish
Industry including the acquisition of companics in Denmark by foreign companies.

The liberalisation of foreign-exchange regulations on I October 1988 removed the prior
authorisation requirement for ingoing and outgoing investments exceeding DKr 10 million.
At the same time, the Nationalbank increased the details for réporting payments concerning
direct investments, Enterprises are being asked to indicate in particular in the payments report
whether the direct investment concerns new establishment, acquisition or éxtension of an
investment already made: whether a contribution towards current expenses or repatriation is
involved; the name, address, country ‘and sector category as well as type of enterprise
(production enterprise. sales company. cte.) for the investor as well as the enterprise to be
invested; ‘and the investor share’s of the company’s capital after the transaction had been
made. For further explanations on Danish statistics see Danmarks Nationalbank issues of
Monetary Review of May 1987 and November 1988.

Under the IMF/OECD indicative benchmark definition, foreign direct investment refers to
investment that involves a long-term relationship reflecting a lasting interest of a resident
entity in one cconomy (direct investor) in an entity resident in an cconomy other than that of
the investor. “The direct investor's purposc is to exert a significant degree of influence on the
management of the enterprise resident in the other ecconomy. This is defined as a 10 per cent
or more ownership of the ordinary shares or voting power of an incorporated enterprise or the
equivalent of an unincorporated enterprise. See Detailed Benchmark Definition of Imwen
Direct Investment, ()l ‘CD, 1992,

See Danmarks Nationalbank, Monetary Review, August 1994,

This is also true for international trade since Denmark exports and imports about 27 per cent
of its GDP. The main export items are as follows: food and beverages: wood and paper:
chemicals: machines and equipment: construction and tradable services tretail and wholesale,
transport, financial services, business serviees, houschold services and home services).



-9.

10.

12,
3.

16.

It should be noted that investment from Scandinavian Airlines System are recorded as
originating from Sweden where SAS headquarters are located. Shipping is also an important
FDI beneficiary in this sector.

Business Environment in Denmark, Ministry for Business Policy Coordination (now merged
with the Ministry of Industry and called the Ministry for Industry and Coordination),
October 1993.

The other sectors considered to be the most competitive are health/medical, leisure/tourism,

‘transport/communication, energy/environment, construction/housing and consumer goods.
- Sce Business. Environment in I)cnnm;A Ministry for Business Policy Coordmatmn

Oclober 1993,

‘Business Environment in Denmark

OECD Economic Survevs: Dcmnark I‘)‘)? 1994, OECD Paris.
Business Environment in Denmark.

*Small Country Manufacturing Industries in Transition — the Case of the Nordic region”,
Working Paper No. 394, L. Oxelheim and R. Giirtner, Industriens Utredningsinstitut:
Stockholm (1993). ‘

~ Privatisation:-A World Privatisation Guide, International Financial Law Review Special

Supplement, April 1994,

“*Denmark Leads off Telecoms Salcs with Likely $2.7bn Float"Fmanual Times,
22 March 1994,

Under the 1990 Act the Minister granted to Tele Danmark the Concession, which came into
effect in January 1991, and consists of an exclusive right to provide public voice telephone
services, text and ‘data communications services (except those that have been opened to
competition by the Minister), leased lines, mobile communicatians (except certain services
covered by the Mobile Act) and satellite services, and to transmit radio and television
programmes through the telecommunications network. Tele Danmark was also granted the
right to install and operate the public telecommunications infrastructure, described as all
transmission routes and exchanges linked to the concessionary services.

‘The Danish legislation on passenger transport by bus and coach (Act No. 115 of

29 March 1978 with later amendments) and on goods transport by road (Act No. 851 of
21 December 1988 with later amendments) are based on the EEC directive No. 74/562/EEC
on access to the market of passenger transport (respectively EEC directive No. 74/56 1/EEC
on access to the market of goods lransporl by road - both amended by directive
No. 89/438/EEC).




Annex |

Denmark’s current pOsiltion under the Code of Liberalisation
of Capital Movements and the National Treatment Instrument

Introduction

As a signatory to the OECD Code of Liberalisation of Capital Movements (the
Code) and the National Treatment Instrument (NTI), Denmark has undertaken a number
of obligations in the foreign direct investment field. The present annex highlights the
main provisions of these instruments as well as Denmark’s position under them.

The OECD commitments

The Code and the NTI are the two main instruments for co-operation among OECD
member countries in the field of foreign direct investment.

The Code, which has the legal status of OECD Council Decisions and is binding on
all Member countries, covers the main aspects of the right of establishment for non-
resident enterprises and requires OECD members to progressively liberalise their invest-
ment regimes on a non-discriminatory basis and treat resident and non-resident investors
alike. ’ ’

The NTI is a *‘policy commitment’ by Member countries to accord to established
foreign-controlled enterprises treatment no less favourable than that accorded to domestic
enterprises in like situations. While the NTI is a non-binding agreement among OECD
Menber countries, all measures constituting exceptions to this principle and any other
measures which have a hearing on it must be reported to. the OECD.

Member countries need not, however, liberalise all their restrictions upon adherence
to the above instruments. Rather, the goal of full liberalisation is to be achieved progres-
sively over time. Accordingly, members unable to fully liberalise are permitted to main-
tain *‘reservations'’ to the Code of Capital Movements and *‘exceptions’” to the NTI for
outstanding foreign investment restrictions. These limitations to the liberalisation obliga-
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tions may be lodged at the time a member adheres to the Codes. whenever specific |
obligations begin to apply to a member, or whenever new obligations arc added to the
instruments.

The investment obligations of the Code and the NTI are, in fact, complementary,
both dealing with the laws, policies and practices of Member countries in the field of
direct investment. However, the Code addresses the subject from the point of view of
non-resident investors in an OECD host country, while the NTI is concerned with the
rights of established foreign-controlled enterprises. Limitations on non-resident (as
opposed. to resident) investors affecting the enterprises’ operations and other requirements
set at the time of entry or establishment are covered by the Code. The investment
operations of foreign-controlled enterprises after entry, mcludmg new mvutmcnt are
covered by the National Treatment Instrument.

Mecasures pertaining to subsidiaries fall under the purview of the Code or the NTI,
depending on whether they set conditions on entry/establishment or concern the activities
of foreign-controlled enterprises already established. As to branches, the 1991 Review of
the OECD Declaration and Decisions on International Investment and Multinational
Enterprises introduced a distinction between “*direct” branches of non-resident enter-
prises and *‘indirect”” branches, that is branches of already established foreign-controlled
enterprises. The latter are subject to all the five categories of measures covered by the
NTI (investment by established enterprises, government procurement, official aids and
subsidies, access to local financing and tax obligations). The investment activitics of
“*direct”” branches of non-resident enterprises, which concern the category of measures
covered by the NTI, fall however, exclusively under the purview of the Code.

The Committee on Capital Movements and Invisible Transactions and the Commit-
tee on International Investment and Multinational Enterprises together conduct country
examinations of Member country measures covered by these OECD commitments. These
examinations involve a face to face discussion between representatives of the two Com-
miltees and experts from the country being examined. The discussion is based on
submission by the Member concerned and a document prepared by the Secretariat. The
objective is to clarify the nature and purpose of remaining restrictions and to identity
possible areas for further liberalisation. The examinations usually conclude with modifi- -
cations to the Member country’s position and recommendations by the OECD Council to
the Member’s authorities concerning the future direction of the country’s foreign direct
investment policies, ~
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Denmark’s position under the Code and the National Treatment Instrument

S

~a) Denmark’s reservations on foreign direct investment under the Code of

Liberalisation of Capital Movements

““*¥List A, Direct investment:
I/A
— In the country concerned by non-residents.
Remark: The reservation applies only to:
i) Ownership of Danish flug vessels by non-EC residents
except through an enterprise incorporated in Denmark:
ity Ownership by non-EC residents of one-third or more of a
business engaged in commercial fishing:
iii)  Ownership of an air transport license, which is reserved 1o
EC residents.’’ |
Dcnmmk S posm()n under Annex E to thc, Code of leCl‘d]l\dll()n of Capital
Movements:

**Establishment of insurance companies on;:matmg in non- EC Member countries
may - bL sublu.l to a reuprouty requirement.

b) Measures reported as exceptions to the National Treatment Instrument

Exceptions at national level

Investment by established foreign-controlled enterprises

Air transport

Cabotage reserved to national carriers.

Air transport

Licence to operate an dnlme is granted only to companies majority-owned by

Danish nationals.

Authority: Administrative practice.
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Air transport

An aircraft may not be registered in Denmark unless it is predominantly owned by
Danish nationals or by companies or other entities controlled by Danish nationals.
Authority: Law 408, September 1985, Ministry of Transportation.

II. Official aids and subsidies

None.

II1. Tax obligations.

None.

IV. Government purchasing

None.

V. Access to local finance

None.

B. Exceptions by territorial suidivisions

None.
C. Transparency measures at the level of national government

I. Measures based on public order and essential security considerations

a)  Invesiment by established foreign controlled enterprises



Defence

Production of defence material reserved to domestic companies with at least 60 per
cent Danish ownership. Foreign capital may hold only 20 per cent of the voting rights.
Authority: Law 400, 13 June 1990. |

b) Corporate organisation
None.

¢)  Government purchasing

None.

d) Official aids and subsidies

None.

II. Other measures reported for transparency

None.

D. Measures reported for transparency at the level of territorial subdivisions

None.
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- Amnex 2 |
The Structure of the Danish Business Sector, 1992

Share of total business sector

Employment Ghp! Exports?
Manufacturing 31.2 25.6 77.2
of which: : ' :
Food and beverages ' 54 - 5.2 7.6
Wood and paper 54 43 2.7
Chemicals , 3.1 38 1.1
Machines and equipment , - 129 8.9 322
~ Construction _ ' o 9.9 7.6
Tradeable services I 57.1 65.8 22.8
of which: S '
Retail and wholesale _ ’ 17.4 176
Transport - 8.7 9.6
Financial services 6.4 39
Business services 8.8 9.5
Household services? : 5.5 4.2
Home services?! . 1.8 . 1.0
Memorandum items:
Business sector share of total economy*
Denmark , 64.2 73.0
OECD® ‘ 73.5 81.2
Public sector as a share of total economy*
Denmark _ : 304 . 215
OECD" - 187 13.4
Agriculture and fishing as a share of total economy* »
Denmark 5.6 39
OECD* 5.4 2.7

At factor cost.

Not including service exports from the construction sector.
‘Including auto repairs,

Household cmpluynxnl and charitable institutions.,

1990,

6. Largest eleven OECD cconomies,

Source: OECD, Natienal Accounts of OECD Countries,

A B N -
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Annex 3

Table 1. Types of direct investment flows, Denmark

- Statistics on Denmark’s foreign direct investment

1988
Inward
Outward

1989

Inward
Qutward

1990
Inward
Qutward

1991
Inward
Outward

1992
Inward
Outward

1993
Inward
Outward

Greénfield MUg'" ™ ““f’ Other* Total
(%) acquisttions (%) —
A (%) % DKr million
2 43 55 100 - 5762
12 33 55 100 6 022
9 41 50 100 13 581
16 50 34 100 17 323
5 37 58 100 11 692
12. 53 35 100 12 014
2 14 84 100 11 097
17 40 . 43 100 15 391
7 33 60 100 6 556
10 33 57 100 11 740
9 32 59 100 11 629
13 37 50 100 10 811

* Do not comprise retained earnings and- inter-company loans,
Source: Danmarks Nationalbank, Statistical Office, March 1994,
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Table 2. Direct investment position at end 1991 by country
DKr million

lforcign dirc.cl 2 Danish direct G-

m\l;:::::]r:\ m of total mnvestment abroad of total

QECD AREA 86 . 9R.6 - R0 %9.0)

Europe 75 86.2 68 754

EEC _ , 39 _ 44,7 - 5! 568

Belgium-Luxembourg - 3 39 - ' -

France ' 6 7.3 5 5.4

Germany 6 6.4 7 7.9

Ireland I 0.6 2 2.1

Ttaty 1 0.6 ] 0.8

Netherlands 11 12.2 5 5.0

United Kingdom 12 - 137 24 26.0

Other BEurope 36 41.6 17 8.6

‘Nordic countries : 32 36.5 12 12.7

, Switzerland - 4. 4.8 5 56

North America 10 1.9 10 10.7 -

Cuanada - - 3 2.9

USA v 10 1.8 7 7.9

Other OECD area 1 0.6 3 2.9

Japan I 0.6 l 16

NON OECD AREA | 1.4 10 11.0

Africa ' - - 1 1.0

~ Central and Eastern Europe ' - ! 1.3

Latin America-Carribean | 0.8 3 3.6

South and East Asia i 0.6 4 4.9

DAES - - 3 3.8
“Other Asia A . 0.6 | |

Other countries - - B v T

TOTAL 87 100.0 90 100.0

Seneree: Danmarks Nationalbank.
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Table 3. Direct investment position at end 1991 by industry'
DKr million

- Foreign direct o Danish direct o
investment in of "()“] investment of “(“' |
Denmark o toti abroad o7 o
PRIMARY 6 6.8 2 1.8
SECONDARY 15 17.3 21 229
Food, beverages and tobacco 4 4.1 5 5.3
Chemical products v 4 4.8 5 5.2
Mechanical equipment ' , 4 4.5 4 4.2
Other manufacturing 3 39 ] 8.2
TERTIARY , 65 74.6 66 724
Construction . ! 1.4 4 4.5
Wholesale and retail trade _ 27 3.2 14 15.1
Transport and storage? 8 8.8 10 ' 10.8 -
Finance, insurance and business services v 219 16 17.3
Other services 10 1.3 23 24.8
UNALLOCATED ] 1.4 3 3.0
TOTAL ' ’ 87 1000 ¢ 91 100.0
1. The distribution by sector concerns the company in which investment is made..
2. Including Communication. '
Seource: Danmarks Nationalbank.
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Annex 4

Statistics on direct investment flows in OECD countries
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