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Summary

1. 1998 was the first year with the new Competition Act. The Act was adopted in 1997 and took
effect on January 1st 1998. The new Act is based on prohibition and departs from the previous system of
control/administrative review. At the same time, the Act is closely aligned to the EU competition rules and
the legislation in a number of OECD countries. The new Competition Act does not cover merger control,
but merging parties are obligated to notify certain mergers, take-overs and amalgamations.

2. The first six months reflected a transition period of the Act for notification of  "old" agreements -
i.e. agreements entered into before the Act came into force. These agreements had to be notified before the
expiration of the transitional period on June 30 1998. Consequently, during the first six months the
Authority gave high priority to decisions on abuse of a dominant position and published several guidelines
on the Competition Act. Immediately prior to and on July 1st 1998 the Competition Authority received
more than 1000 agreements. The objective of the Competition Authority is to finalise the assessment of
this multitude of agreements within 3½ years and not later than December 31st 2001.

3. The latter half of 1998 was characterised by the disclosure of a Danish cartel within the
electricity wiring services sector. At the same time, the European Commission imposed heavy fines on
several Danish manufacturers of pre-insulated pipes belonging to an illegal cartel. These cases focused the
media’s attention on this seriousness of competition law infringements. Consequently, the Competition
Authority received a large number of informal allegations of cartels - especially within the construction
sector. The Competition Authority has given the investigations of illegal cartels first priority.

4. During 1998 the Council decided several important cases. The rationale of these decisions will be
important when interpreting the new Competition Act.

5. One of the most important decisions concerned an agreement between two dominant dairies. The
Council ordered the dairies to abolish a number of conditions in the agreement.

6. The Competition Council also took a decision in a test case regarding a trade organisation’s terms
of sale and terms of delivery.

7. In another case the Competition Council found that a furniture manufacturer had abused its
dominant position on the market for exclusive furniture. The manufacturer had refused to sell to a furniture
store. The Council ordered the manufacturer to sell furniture to the manufacturer in question.

8. The Competition Council assessed whether a concrete manufacturer who demanded considerably
higher prices on the Danish market than on the exports market had abused his position on the concrete
market. However, the Competition Council did not find that the practice of demanding high prices
constituted an abuse of dominance.
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I. Legislation

1. On June 10th 1997 the new Danish Competition Act (Act no 384) was passed by the Danish
Parliament (Folketinget), and the Act entered into force on January 1st1998. 1998 was the first year with
the new Competition Act. The new Act is based on the prohibition principle and departs from the former
system of control/administrative review.

2. The OECD country review of Denmark from 1993 was one of the major triggers, which led to the
adoption of a new Danish competition legislation.

3. In addition to this Denmark was one of the few Member States in the European Union with a
Competition Act based on system of control/administrative review. Different sets of rules could imply
higher administrative burdens for the Danish companies operating in international markets. The
transparency principle had not had the desired effect of promoting workable competition. In oligopolistic
markets the principle might even have adverse effects.

 The Competition Act is based on the so-called ”one-stop-shop” principle in relation to the EU
competition rules – i.e. cases will be treated by one authority only to ease the administrative burdens on the
business community.

4. The Act contains two prohibitions. Prohibition against anti-competitive agreements and
prohibition against abuse of dominant position. The two provisions are inspired by Arts. 85 and 86 in the
EC-Treaty.

The Danish Competition Act is in conformity with the legislation in a number of other OECD
countries. However, the Competition Act does not contain rules regarding merger control.

5. In principle the Act attempts to achieve the greatest possible equality between private and public
business activities. Consequently, the two prohibitions in the Act apply to both private and public business
activities.

However, the Competition Council can not intervene against anti-competitive practice reflecting
a political balance struck by Parliament. If anti-competitive practice is a direct or necessary consequence of
a public regulation, the prohibitions do not apply.

II. Enforcement

1. Actions against agreements and abuse of dominant position.

a) Enforcement statistics

6. The Competition Council held 10 meetings in 1998 and decided 50 cases.

7. During the year 23 cases have been brought before the Competition Appeals Tribunal.
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01.01.98 – 31.12.98
Cases appealed 23
Appeals dismissed  2
Cases withdrawn  2
Competition Council’s decision overruled (former Act  2
Competition Council’s decision overruled (new Act)  4

On January 1st, 1998 13 cases were still pending before the Appeals Tribunal.

2. Anti-competitive agreements

8. During 1998 the Council decided several test cases under the new Competition Act.

9. Under the Competition Act companies must prove that anti-competitive agreements imply such
advantages that they should be exempted. Thus, agreements must fulfil the below-mentioned requirements
in that they:

•  contribute to improving the efficiency of production or distribution of goods or services etc.
or to promoting technical or economic progress;

•  allow the consumers a fair share of the resulting benefits;

•  do not impose on the undertakings concerned restrictions which are not indispensable to the
attainment of these objectives; and

•  do not afford such undertakings the possibility of eliminating competition in respect of a
substantial part of the products or services etc. in question

As a result some agreements, which would have been acceptable under the provisions of the former Act,
are now prohibited.

10. The Competition Authority received notifications in excess of 1000 agreements. It is estimated
that it will take 3½ years to handle these cases. Priority has been given to this multitude of agreements.
Test cases, which will set important precedents, have been awarded top priority.

11. The Competition Council took decision on an agreement between the two dominating dairies –
MD Foods and Kløver Mælk. The Competition Council had already assessed the agreement of co-
operation between the dairies according to the provisions of the former Competition Act, cf. point 11 in
last year’s annual report. However, the new Act’s prohibition on anti-competitive agreements, also applies
to agreements entered into before the Act came into force. Consequently, the Competition Council had to
assess whether the agreements of the dairies could be exempted according to the provisions of the new Act.

12. Several conditions in the agreements do not fulfil the requirements for them to be exempted from
the prohibition on anti-competitive agreements. Amongst other provisions, the exclusive conditions of the
agreements ordering MD Foods and Kløver Mælk to deliver all raw milk to be distributed through a joint
organised milk company. The aforementioned company should manage the organisation, production and
marketing of the product. The same applies to the clause whereby they shall cover all their demand for
manufactured goods by purchases from a joint production company. The agreement’s conditions on
termination and withdrawal imply that each dairy may only terminate the arrangement, if all parties to the
agreement are in concord. These conditions are not exemptable either.
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Finally, the Competition Council would not exempt a number of conditions in the so-called
affiliation agreement. The objective of these conditions was to prevent competition between dairies trying
to take over each other’s milk suppliers.

The Competition Council has ordered the dairies to abolish these conditions before December 1st

1998.

The case has been brought before the Competition Appeals Tribunal and the decision has been
given delaying effect.

13. The Competition Council has had a principle debate on trade associations’ sales and delivery
conditions. This brought on by the Competition Councils’ examination of the statutes of the Association of
wholesalers in hand and machine tools.

This is an important issue to many trade organisations. On the one hand, sales and delivery
conditions can make it easier for the customers to survey a market. On the other hand, the conditions
should not weaken competition as regards price, service and quality.

The Competition Council found that the trade organisations’ statutes would not infringe the
prohibition of the Competition Act, if

•  they do not contain rules on collective prices, rebates and terms of payment;

•  they do not reduce the conditions of the buyer’s purchase substantially;

•  the use of the conditions are voluntary.

If these requirements are not fulfilled, the statutes will be assessed on a case-by-case basis.

The Competition Council did not approve the association’s statutes on price regulation, payment
(defaults), delay and products liability.

14. The Competition Council has ordered three pharmaceutical wholesalers, Nomeco A/S, K.V.
Tjellesen A/S and Max Jenne to cease their concerted practices on discounts on the so-called free trade
articles. Free trade articles cover the part of the assortment of the pharmacies apart from medicine (i.g.
Band-Aids, dressing materials). The concerted practice resulted in the three wholesalers using the same
discount scheme for sale of free trade articles to the pharmacies.

The wholesalers initiated their concerted practices in 1994, when a prohibition on medicine
discounts was introduced in the Pharmaceutical Chemists’ Act. The Pharmaceutical Chemists’ Act
prohibits extraordinary discounts on free trade articles.

The parties applied for an exemption from the prohibition in the Competition Act against anti-
competitive agreements. They maintained that the discounts strengthened the efficiency on the wholesale
level.

The Competition Council underlined that the concerted practice removes the competition between the
three wholesalers.

Discounts can sometimes lead to rational purchases, in turn leading to more efficient distribution.
However, such an efficiency gain is not a result of the use of the same scale. Each wholesaler should
decide his discounts based on his own costs.
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Consequently, the agreement does not comply with the requirements for an exemption from the
prohibition of the Competition Act. The wholesalers concerted practise must be discontinued  by January
1st 1999.

15. The Competition Council has forbidden the suggested prices on timber. The suggested prices are
decided by the Danish Forest Association, which represents larger private forest owners and the Danish
Wood Industries in which a number of wood industries and sawmills are organised. The organisations must
cease to decide upon suggested prices from March 1st 1999.

The Competition Council refused the organisations’ request for a negative clearance according to
section 9 in the Competition Act. This is due to the fact that the issuing of the suggested prices leads to
equal prices in a substantial part of the Danish market for timber. The agreement could not be exempted
according to section 8 in the Act, as it does not comply with the requirements for an exemption.

The suggested prices exist for all sorts of Danish round timber, i.e. softwood, leaf bearing and fire
wood. The Danish timber supply totals about 2,2 m. cubic metres.

The parties maintain that the agreement makes it easier for the companies to calculate their
prices. The Council found that this did not compensate for the limitation of competition that the equal
prices caused. The parties could also learn about the price in other ways, for instance by making price
statistics.

16. The Competition Council has forbidden the assurance companies’ EDP based system of
estimating damage (Autotaks). The insurance companies and repair shops use the system to estimate the
insurance damages to cars. The system has been set up by the car insurance companies and the repair shops
(both authorised and unauthorised shops). Autotaks covers practically the whole line of business except the
independent car painters.

The Autotaks system determines the prices for insurance damages. For each repair shop a certain
claim time price is fixed and this price has to be charged to all insurance companies. The system also fixes
the repair shops’ price for enamelling.

The Autotaks system limits in a totally unnecessary degree the opportunity of the shops to fix the
prices by themselves and the system fix the mutual price differences between the shops. Furthermore, the
system leads to the effect that repair shops are not induced to compete on price. Consequently, the
Autotaks system excludes competition on a considerable part of the market.

17. The year was also characterised by disclosure of a cartel in electricity wiring services in
Denmark. A major break though in the disclosure of the cartel came about when the first four companies in
the sector chose to co-operate with the Competition Authority. The companies submitted written material
which documented that many companies in the sector systematically had co-ordinated their bids for
assignments of electricity wiring services.

At the same time the European Commission imposed heavy fines on several Danish producers of
pre-insulated pipes for having participated in an illegal cartel.

These cases lead to an intense debate in the media about these serious competition law
infringements. The Authority received a large number of informal allegations of possible cartels -
especially within the building and construction sectors. The Authority has given investigations of illegal
cartels first priority.
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18. NESA had prohibited its customers to re-sell its electricity to other customers. The Competition
Council decided that NESA’s practice was illegal.

The prohibition was entailed in NESA’s general conditions regarding the supply of
electricity. NESA claimed that the condition was imperative in order to remain in contact with its
customers and to maintain secure supply of electricity.

However, the Competition Council did not find this reasoning persuasive. The re-sell
prohibition limits competition and the usual grounds for exempting it have not been met. Nor did
the prohibition lead to an effective allocation of resources.

The re-sell prohibition leads to a somewhat special consequence in that it prevents larger
housing associations and industrial areas from distributing its electricity which in turn results in
their inability to compete with the distributors. Further, the re-sell prohibition prevents the
customers from obtaining an annual purchase in excess of 100 GwH. Customers who purchase
said quantity are free to choose from whom they wish as their electricity supplier.

III. Abuse of dominant position

19. Two cases of refusal to supply have brought focus to the discussion of the definition of the
relevant market. According to the preparatory comments to the Competition Act, a new practice should
develop towards a wider definition of the relevant market. The Competition Council have dealt with two
cases brought on by complaints that Bang & Olufsen - B&O (exclusive radio and television equipment)
and Montana (exclusive furniture) respectively refused to supply their products to certain retailers. The
Council found their products of a quality and design only sought after by certain groups of customers. In
these cases, the relevant  market could be defined as products of a special quality. The producers had a
dominant position in these markets. Consequently, they could be ordered to supply the goods in question.
Afterwards, the Competition Appeals Tribunal has accepted the assessment of the Competition Council
definition of the relevant market in the Montana case. The B&O case is still pending before the Appeals
Tribunal.

20. In the first case the Competition Council decided that Montana furniture should sell bookcases to
a furniture shop in accordance with the company’s normal terms.

The Council found that Montana Furniture had abused its dominant position on the market for
exclusive furniture by its refusal to supply. Montana furniture has a market share on this market of between
25 and 40 percent. According to the Competition Act such a market share is not – in itself - sufficient to
establish dominance. However, the company supports its concept of high quality by setting a suggested
retail price. The retail profits are high, and the Montana tries to preserve these profits by deciding
recommended discount rates to the furniture shops. Montana Furniture encourages the dealers to contact
Montana Furniture, if they want to alter the discount rates. The Council concluded that only a dominant
company could practise such a conduct.

At the same time the furniture dealer had a clear commercial interest in selling Montana
bookcases. Thus, the Council ordered Montana Furniture to supply the dealer with the furniture.

21. In the other above-mentioned case, the Competition Council ordered Bang & Olufsen to sell its
products to 8 selected stores in the Merlin-chain and one Electronic World store.
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Merlin A/S complained that B&O had refused to supply Merlin’s shops with B&O products with
reference to its dealer conditions. Merlin has developed a "shop-in-shop” concept to be able to sell B&O
products to satisfy B&O’s general conditions imposed on B&O dealers. Meanwhile, B&O had rejected
Merlin. B&O found that not all the stores of the Merlin chain but only a few selected stores had wished to
sell the products.

The Council found that B&O holds a dominant position on exclusive audio/video equipment, and
that B&O had infringed the prohibition against abuse of dominance by abusing its dominance.
Consequently, the Council ordered B&O to accept the applicant stores as dealers of B&O products on its
usual terms and conditions. B&O appealed the decision.

22. The Competition Council assessed whether the Danish concrete producer Aalborg Portland had
abused its dominant position on the concrete market. The question was whether the concrete producer
charged unreasonably high prices on the Danish market.

Aalborg Portland is sole concrete producer in Denmark. The company has a market share of app.
85 percent and has a considerable influence on production and sales of concrete in the Danish market. Two
small concrete importers cover the rest of the demand. They cover nearly 15 percent of the demand for
concrete on the domestic market.

Few big concrete producers dominate the European concrete market. The five biggest concrete
producers cover about 60 percent of the market. On the other national markets competition is limited
because one or few big producers dominate the markets.

About half of the production of concrete from Aalborg Portland is exported. Even when transport
costs are taken into account, Aalborg Portland sells grey concrete on the domestic market at prices which
are considerably higher prices than can be obtained for exported concrete.

However, the Council did not find that Aalborg Portland has abused its dominant position on the
concrete market. It has been pointed out that the Danish concrete prices do not diverge substantially from
the prices on surrounding markets. The Council also pointed out that no obstacles of technical or legal
nature prevent an increased import from concrete producers in other countries.

23. The Competition Council has ordered Denmark’s Car Dealer Association to send out a correction
circular about dealer profits on sale to other EU citizens.

In the circular the association has to clarify to it's members that they are not allowed to follow the
usual practice whereby they encourage car dealers to charge higher prices to buyers resident outside of
Denmark.

The order was issued after a complaint submitted to the European Commission. The Commission
referred the case to the Danish Competition Council. The complaint in question concerned a circular sent
out by the Danish Car Dealer Association to its members in the spring of 1998. This is the first case
referred by the Commission to the Danish Competition Authority to be treated according to the Danish
Competition Act.

The Danish Car Dealer Association had indicated that the individual right for members to decide
prices and discounts had to be interpreted in a way which enabled them to take a higher profit on sales to
other EU citizens. At the same time members were offered legal assistance, if anyone did not adhere to the
price policy.
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In conclusion the circular could hardly be understood in any other way than an encouragement by
Danish Car Dealer Association to Danish car dealers to charge different prices to buyers outside of
Denmark. The Association encouraged an unfair practice. According to the Competition Act such activities
emanating from a trade organisation are prohibited.

24. Kommune Data had applied for a negative clearance. The Competition Council decided that the
agreement of the Municipal of Copenhagen concerning outsourcing of its IT-services to Kommune data
did not include any anti-competitive conditions.

The municipal of Copenhagen announced that it wished to outsource the IT-services in 1997.
Then Kommune Data gave notice to terminate its agreement on deliverance of EDP-programmes with the
municipal. Kommune Data found that they could not or should not allow others – apart from the municipal
or Kommune Data itself - to run the Kommune Data programmes.

Kommune Data referred to its copyright to the software. According to the Council's assessment
this did not entitle the company to refuse the municipal the right to the continuos use of Kommune Data's
software. Nor could this argument be used to prevent a third party to be responsible for the service of the
IT-central.

The Council found that a dominating company have to be cautious if it tries to force buyers to
follow the company’s own interpretation of its copyrights.

Competition on the market for running municipal EDP assignments is promoted in that
Kommune Data accepted that the Authority of Copenhagen in the year 2002 may hand over the operation
of Kommune Data programmes to others unconditionally.

IV. Mergers and take-overs

25. There are no rules on merger control in the Danish Competition Act. On the other hand mergers
and take-overs are subject to a subsequent duty to notify to the Competition Authority according to section
12 of the Competition Act. An annual report on mergers and take-overs is published. It can also be found
on the Competition Authority’s home page, and is updated quarterly.

26. As of January 1st 1998 the report only includes mergers and take-overs, if the total global
turnover for the participating companies and associated companies exceeds 50 mill DKK per year. At the
same time mergers are only included where at least two of the participating companies of the merger or the
take-over each have a yearly turnover of more than 10 mill. DKK.

27. According to the report, 161 companies were engaged in mergers or amalgamations for the
period between the 1st to 3rd quarter of 1998. These transactions involved companies with a total yearly
turnover of about 90 billion DKK and almost 43.000 employees. A predominant part of the mergers and
take-overs were horizontal (87 percent). 1 percent were vertical, while 12 percent were diversificational.
The industry sector accounted for almost half of all take-overs during the period.

V. Influence on other policies and legislation

28. If other public authorities have implemented a public regulation which damages competition,  the
Competition Council may approach the authority in accordance with section 2 (5) of the Competition Act.
This instrument enables the Competition Council to point out the damaging effects of public regulations to
competition.
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Furthermore, in a few cases the Competition Authority has sent more informal inquiries to other
authorities. The Council only wishes to use section 2(5) on regulations which may seriously impede
competition, or if the case is of great economic importance.

29. The Competition Council approached the Minister of Social Affairs concerning hearing aids
based on an analysis of the competition and efficiency conditions in the sector. The analysis showed great
restrictions on competition in the field of hearing aids.

30. The Council recommended that the Minister of Social Affairs should change the Danish Social
Assistance Act. Hearing aids are dispensed free of charge by audiological divisions of the public hospitals.
The Competition Council suggested that the patients get a cash subsidy, when the hearing aids are acquired
from private hearing clinics. Normally, hearing aids acquired from private hearing clinics are subsidised by
the state.

31. Dispensation of hearing aids is characterised by a lack of competition. The dispensary practice
shows that - to a high degree - the traditions of the audiological divisions more than the needs of the users
are deemed important.

32. The Competition Council’s suggestion will contribute to increased competition and efficiency
while creating more transparency in the field.

33. The Minister of Social Affairs responded that it is important that both a medical and professional
expert opinion is available, when the hearing aids are dispensed. The Minister also pointed out that there is
a general political agreement that the user does not have any expenses when he is provided with aids, and
that the user’s handicap, as far as possible, is fully compensated without expenses when he is provided
with aids.

34. In other specific cases, the Council and the Authority have counselled public authorities, and the
Council has published guidelines on the Competition Act and the public sector.

35. For instance, the Competition Council has to assess Tele Danmark’s planned prices according to
section 11. The Council’s opinion is binding upon Telestyrelsen, when the authority has to approve the
company’s prices. The Council accepted ultimo 1998 the company’s 1999 prices. The dominating Danish
telecommunication operator - Tele Danmark - wished to alter these prices in autumn, but the Council
refused its plans.

36. The discussion on sector specific competition legislation in the formerly monopolised sectors
continued. The authority contributed to the debate by analysing competition in the energy sector, and the
Council issued guidelines on price review for natural monopolies.
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IV. Resources of competition authorities

1. Resources overall

a) Annual budget 1998:

DKK 64.8 mill. = USD 9.3 mill.; (In 1997: DKK 55.7 mill. = USD 8.4 mill.)

Competition
Authority (in total)

in 1998

Employees
occupied with

competition law in
1998

The Competition
Authority (in total)

in 1997

Employees
occupied with

competition law in
1997

Economists 38 24 39 26
Lawyers 35 23 26 17
Other professionals 2 2 2 2
Support staff 33 20 35 25
All staff combined 108 69 102 70

39 human resources (person-years) are not allocated to administration of the Competition Act. Instead
these resources are allocated to the following fields of responsibility:

14 person-years: public procurement and state subsidy

25 person-years: energy price regulation

2.  Human resources (person-years) applied to:

a) Enforcement against anti-competitive practices 51

b) Mergers  2

c) Influence on other legislation 16

3. Period covered by the above information

37. The information is as on January 1st, 1999.

V. References to new reports on competition policy

38. In December 1997 the Competition Authority published the first Competition Report

39. In the spring of 1999 the Competition Report 1999 is published. The report analyses important
and current political competition problems. In 1999 the report deals with methods on how to measure
competition intensity, competition within public transport, state aid etc.
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40. The report also contains an annual section. Firstly, it describes the most significant decisions in
1998 and 1999 taken by the Competition Council. Secondly, the annual section describes the Competition
Authority’s assignments concerning state aid, procurement and regulation of the energy prices.

41. "Competition in Denmark 1997 (Annual Report)” was published in 1998. It can be found in the
English section on the authority’s home page (www.ks.dk). It reports on the objectives, results and
organisation of the Authority. Furthermore, it contains an analysis of the results, which the Authority has
achieved within the field of competition, energy, procurement, state aid etc.

42. In 1998 the Authority also published reports

•  on competition in the energy sector;

•  on the medical field;

•  on price discrimination; and

•  on competition regulation of the public utilities.


