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Foreword 

This report examines Argentina's foreign direct investment policies. It is the 
result of an examination held in July 1996 by the Committee on International 
Investment and Multinational Enterprises (CIME) as part of Argentina's request 
to become an observer in the Committee and to adhere to the 1976 OECD 
Declaration on International Investment and Multinational Enterprises and its 
Related Decisions and Recommendations including, in particular, the OECD 
National Treatment Instmment which promotes liberal non-discriminatory invest
ment policies. 

Following the examination, this report was aciopteci hy the CTMR. Factnal 
updating has been made through July 1996 except for FDI statistics which have 
been updated as of January 1997. The report was approved and derestricted by 
the OECD Council on 24 October 1996. 
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Summary and conclusions 

Argentina has become the most important host to foreign direct investment 
(FDI) in Latin America in recent years, recalling Argentina's traditional role as a 
location for international investment. Almost two thirds of this inflow has 
originated in OECD countries. Argentina's investments abroad, particularly to 
neighbouring Brazil, are also growing. This activity is the direct result of policy 
libera1isation in Argentina which has taken place since the mid-1980s, following 
decades of inward looking development policies involving substantial State own
ership of the productive sector. These economic reforms encompass not only the 
FDI regime but also substantial privatisation and increased economic integration 
with neighbouring countries as part of the Mercosur (Southern Common Market). 

Argentina now boasts a liberal regime towards international direct invest
ment flows, consistent with the role assigned to private operators in the economy, 
with the extent of the economic reforms adopted in the last five years and with 
the principles proclaimed by the Argentine Constitution. Its policies generally 
conform to OECD standards concerning direct investment flows. In particular: 

- There are no general authorisation procedures for the establishment of 
foreign-affiliates in Argentina or for the take-over or participation in 
existing enterprises. 
Sectoral restrictions on the entry, establishment and operation of foreign 
investors and their investments are limited. 

- Very few exceptions to National Treatment exist and their application is 
liberal in practice. 

- Argentina has no restrictions on the purchase of real estate by foreigners 
except in border areas. 
Argentina accords national treatment to enterprises from OECD coun
tries, consistent with the Mercosur Protocol for the Promotion and Protec-
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tion of Investment for investors and investment originating from non
Mercosur countries. 

Argentina shares with OECD countries the same fundamental principles 
guiding foreign investment policy. FDI relations between Argentina and OECD 
countries are extensive and dynamic. Argentina has adhered to the various com
ponents of the 1976 OECD Declaration on International Investment and Multina
tional Enterprises and its related Decisions and Recommendations, as well as to 
the OECD Recommendations on Bribery in International Business Transactions. 
The Argentine authorities accept the commitments on National Treatment, the 
provisions of the Guidelines for Multinational Enterprises as well as those of the 
instruments on Incentives and Disincentives and Conflicting Requirements (a 
summary of these provisions is presented in Annex 2). They are also prepared to 
participate fully in the implementation of these instruments, including subjecting 
their exceptions to National Treatment to periodic examinations by the 
Organisation. 

The exceptions to National Treatment that Argentina has lodged in accor
dance with the third Revised Decision of the Council on National Treatment 
concern radio and television broadcasting operating licenses; international road 
transport; financial assistance for films; and government purchasing (see 
Annex 3). Measures reported for transparency concern real estate acquisitions, 
industrial establishments and public services concessions in border areas, resi
dency requirements for directors of companies and domestic and international air 
carriers and exclusive licences and concessionaire regimes in transportation and 
public utilities. These exceptions and transparency measures are similar to those 
generally found in OECD countries. 

Argentina is currently considering reform of government procurement and 
patent regulations, changes to the special authorisation procedures for real estate 
purchases in border areas and the enactment of special legislation concerning 
computer software copyrights. 
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Chapter 1 

Foreign direct investment in Argentina 

Foreign direct investment in Argentina must be seen in the context of a 
long-term upward trend in FDI flows, encompassing both OECD and non-OECD 
regions. Outflows of direct investment from OECD countries reached an unprece
dented US$275 billion in 1995. Although much of this total remained within the 
OECD area, certain developing countries have nevertheless benefited from this 
globalisation of economic activity. Argentina has been one such country, largely 
as a result of its own economic liberalisation. In terms of cumulative inflows 
since 1990, Argentina ranks fourth among non-OECD countries and fifteenth at a 
global level (see Table 1). Within South America, Argentina has been the pri
mary recipient in the 1990s although its stock of inward investment still remains 
far below that in its larger neighbour, Brazil. 

Foreign capital and labour have historically played a leading role in Argen
tine development. British investment in Argentine railways and in the food 
industry were important in the nineteenth century. Certain major multinational 
enterprises (MNEs), such as Exxon, Bayer and Colgate, first established affiliates 
in Argentina in the early part of this century. The attraction of Argentina to 
foreign MNEs has traditionally been not only its abundant natural resources but 
also its relatively wt!allhy market. At the turn of the century, Argentina was one 
of the world's richest economies. Since that auspicious start, the record of 
economic growth and, consequently, FDI in Argentina has been less impressive. 
Inflows in the 1980s were dampened by political and macroeconomic instability 
and, as in the rest of Latin America, by the debt crisis. Total inflows during that 
decade were less than US$6 billion (see Chart 1). 
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Table 1. The most important host countries for FDI, 
1990-1995 

United States 
United Kingdom 
China 
France 
Spain 
Belgium-Luxembourg 
Netherlands 
Canada 
Mexico 
Sweden 
Australia 
Singapore 
Malaysia 
Italy 
Argentina 
Switzerland 
Germany 
Denmark 
Brazil 
Indonesia 

Based on cumulative flows 

N.B.: Definitions of FDI differ greatly across countries. 
Source: IMF, OECDIDAF. 

US$ million 

246940 
119 171 
117 813 
72 134 
57 131 
54819 
43043 
38202 
34624 
31851 
30089 
28711 
26667 
23080 
18122 
16263 
15779 
14431 
13 376 
12965 

Chart 1. Direct investment in Argentina, 1977-1995 

79 80 81 82 83 84 85 86 87 88 89 90 91 92 

Source: International Monetary Fund, Argentine Ministry of Economy. 
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Several factors can explain the dramatic turnaround in the 1990s: 

structural reforms, including restructuring foreign debt and privatisation 
of state-owned enterprises; 
low inflation, following a period of hyperinflation; 
rapid economic growth (34 per cent between 1991 and 1994); 

- liberalisation of FDI legislation; 
- market opportunities arising from Mercosur. 

The privatisation programme, initiated in 1990, gave an impetus to foreign 
investment. The bidding process itself, which demanded competing consortia to 
have ample previous experience in their respective fields, made it obligatory for 
them to include foreign companies since the only local companies with relevant 
experience were often the former state-owned companies themselves. Table 2 
provides an estimate of the share of total FDI inflows resulting from privatisation 
in the 1990s. Privatisation sales to foreigners accounted for almost one half of 
total FDI inflows between 1992 and 1995. The importance of FDI within 
privatisation depends in part on how shares in the company to be privati sed are 
sold to the public. The high share of portfolio investment in 1993 results partly 
from the fact that shares in the Argentine petroleum company YPF were sold 
widely on many different exchanges, with the result that no single foreign 
investor obtained more than ten per cent of the total. 

The significant role played by privatisation in attracting foreign investment 
in the 1990s is undeniable. By the end of 1994, the total value of privatised 

1992 
1993 
1994 
1995 

Table 2. Foreign direct investment in Argentina, 1992-1995 
Estimate of the role of privatisation 

US$ million 

Portfolio 
investment 

266 
2354 

263 
o 

Privatisation 

PDI 

2342 
916 
122 

1034 

Source: Ministry of Economy, Argentina. 

11 

Other FDI 

1702 
1 641 
2945 
3 145 



companies reached US$26.9 billion, with more than 40 per cent of the total assets 
of privati sed companies in the hands of firms backed by foreign capital. In 
addition to US investors, there has been a high level of participation by compa
nies from Spain (in telecommunications, transport, energy, water and gas), 
France (petroleum, energy, water, iron and steel, telecommunications), Italy (gas 
and telecommunications) and Chile (energy). These investments have increased 
the role both of European firms in Argentina and of non-traded sectors within 
total inward investment. 

Alliances between MNEs and corresponding domestic groups have also 
started to appear on the local level to handle specific business. In these alliances, 
the MNEs generally take the role of "technical operator" and are largely respon
sible for the administrative and institutional management. 

If privatisation were the only cause of the high levels of inward investment 
in the 1990s, there would be little likelihood of a continuation of the trend at the 
same levels. Except for increasing foreign shares in existing firms, there is little 
scope for further acquisitions of state assets for the simple reason that there is 
relatively little left to privatise at the Federal level. Future flows of PDI will 
therefore hinge on the other factors listed above: low inflation, rapid economic 
growth, sectoral liberalisation and Mercosur. As revealed in Table 2, inward 
investment not linked to privatisation reached record levels in 1994-1995. 

Short run fluctuations in economic growth, such as occurred in 1995 when 
the economy contracted by 4.4 per cent, should have little impact on the long run 
potential of Argentina as a host to foreign MNEs. Many foreign companies, 
especially those targeting consumer markets, recognise that by investing in 
Argentina they gain direct access to 34 million consumers with a per capita GDP 
of US$8 240, a mature and diversified market offering many new business 
opportunities. 

What is even more significant for those foreign companies making invest
ments for large-scale production in Argentina, such as in the automotive industry, 
is the access to Mercosur markets, especially Brazil, encompassing 200 million 
people, with a combined GDP of almost US$1 trillion (including Chile as an 
associate member). In the automotive sector alone, foreign MNEs have pledged 
investments of US$3.7 billion in Argentina over the next five years, partly as a 
result of the Mercosur agreement. Although labour costs in Argentina are rela
tively high in many sectors compared to other Mercosur countries, Argentina also 
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possesses a relatively skilled workforce. Argentina has one of the highest rates of 
university enrolment in the world, three times that of Brazil for example. This, 
together with the improved efficiency of non-traded inputs through privatisation, 
helps to offset any labour cost disadvantage. 

The trend in inflows shown in Chart 1 confirms the continuing interest of 
foreign companies in investing in Argentina. The figures for 1992-1995 are based 
on a vastly improved reporting system which provides more detailed and accurate 
estimates than was previously available through the Central Bank.1 The new data 
nevertheless exclude both the ago-alimentary and property sectors. If and when 
these are included in the future, the estimates for inflows are likely to be even 
higher. 

Table 3 shows flow and stock figures for inward investment by country of 
origin. The United States represents over one third of the total inward stock of 

Table 3. FDI in Argentina by country 
TTS$ million 

Flows 
Stock 

1992 1993 1994 199) ~nn-1994 

Europe 2605 462 1171 1036 8360 41% 
France 182 46 462 145 1 315 6% 
Germany 130 163 192 60 1 095 5% 
Italy 499 -226 75 368 1 061 5% 
Netherlands 178 92 259 169 1 394 7% 
Spain 290 62 -200 156 1 120 5% 
UK 223 278 113 96 1003 5% 
Other Europe 103 47 270 42 1069 5% 

North America 897 1391 1404 2054 7481 37% 
US 646 1246 1 383 2020 6699 33% 
Other North America 251 145 21 35 782 4% 

Central America 344 208 49 218 1597 8% 

South America 511 396 288 647 1364 7% 
Chile 436 291 119 595 878 4% 
Other South America 76 105 169 52 486 2% 

Other regions 687 99 155 224 1600 8% 

World 4044 2557 3067 4179 20401 100% 

Source: Ministry of Economy, Argentina. 
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FDI in Argentina or almost one half of total inflows over the past three years. 
Firms from six European countries had invested over US$ 1 billion as of the end 
of 1994. Many of these firms were active in the privatisation process, which 
explains why their shares of total flows have fallen in many cases in the last two 
years. Chilean firms have also participated actively in privatised industries, and 
they were the second most important investors in 1995. The relative importance 
of Chilean firms is particularly surprising given the small size of the Chilean 
economy. 

Inward investment is fairly well distributed across sectors, with the manu
facturing sector representing over one third of the total (Table 4). The promi
nence of FDI in the electricity, gas and water utilities is the direct consequence of 
the privatisation of these industries. Chilean firms were particularly active, build
ing on their own expertise in operating in a newly-deregulated environment at 
home. 

In addition to the official figures described above, there exist a number of 
private surveys of foreign investment in Argentina. According to a recent survey 
(1995) by the Fundacion Invertir (a private entity working closely with the 
Government to promote investment in Argentina), 254 FDI projects originated in 
1994-1995, totalling US$19.1 billion dollars.2 These projects were announced by 
210 MNEs, sometimes in association with local firms. They arose in the follow
ing sectors: food, drink and tobacco (57 projects), energy, gas and oil (29), 

Table 4. FDI in Argentina by sector 
US$ million 

Flows 
Stock 

1992 1993 1994 1995 
end-1994 

Petroleum 1 013 240 435 316 2566 
Manufacturing 438 677 1 601 1 628 7056 
Electricity, gas, water 2102 1 050 165 942 3685 
Commerce 88 31 206 135 754 
Communications 66 -46 335 516 2024 
Banking 216 484 110 483 2035 
Other 122 121 216 160 2280 

Total 4044 2557 3067 4179 20401 

Source: Ministry of Economy, Argentina. 
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chemicals and pharmaceuticals (26), automobiles and parts (25), telecommunica
tions and media (13) and retailing and distribution (12). In value tenns, the most 
important sector was telecommunications (US$5 billion), the automotive sector 
(US$4 billion), the energy sector (US$2.5 billion) and the food sector 
(US$2 billion). 

The available evidence from both official and private sources therefore 
suggests that inflows are likely to remain above the levels of the 1980s in the 
near future. With abundant natural resources and human capital, Argentina is 
likely to play a key role within Mercosur. Furthennore, as is commented in the 
next section, Argentina boasts a liberal regime for foreign MNEs, combined with 
an increasingly deregulated domestic economy. Such a climate should be well
suited for both foreign and domestic enterprises. In addition, there is a growing 
interest in investing in Argentina from within the region itself. Chile has already 
invested heavily, as might Brazil in the future. Japan and the dynamic non
member economies of Asia are currently poorly represented. 

The same potential for investment can be seen in individual sectors. In spite 
of a geophysical structure similar to Chile, Argentina has an undeveloped mining 
sector, accounting for only 0.2 per cent of GDP. Mining projects are extremely 
long tenn in nature, and the absence of political and economic stability in 
Argentina in the past discouraged many potential investors. The new Mining Law 
[see chapter 2, C vii)] offers such stability and has already attracted significant 
investments by foreign mining companies. In other sectors such as the agricul
tural or automotive industries, there is also scope for increased investments. Tn 
addition, certain privati sed companies did not fall under the control of anyone 
finn (lnci thus foreign investors still have the possibility to increase their shares in 
these finns. In some privati sed sectors, the investor received an exclusive licence 
to operate. When these expire, other foreign finns will also be tempted to invest. 
For these reasons and others, there is ample scope for future interest in the 
Argentine economy on the part of foreign investors, which goes beyond any short 
run interest stemming from privatisation. 
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Chapter 2 

Regulatory framework for FDI 

A. Overview: Brief historical perspective 

The structural problems of the Argentine economy, with growing fiscal 
imbalances and the expansion of interest-bearing internal debt, culminated in 
hyperinflation in 1989. The economic model applied for decades was exhausted. 
The hyperinflationary crisis made clear that it was impossible to achieve growth 
and stability on the basis of a regulated economy closed to the outside world, 
with a deficit-ridden public sector operating in many inappropriate areas. 

The events of the 1980s laid the foundation for the reforms in the 1990s. In 
1983 democracy was restoreu, auu in 1989, under President Carlos Mcncm, work 
on new economic institutions more in accord with an open economy began. 
Argentina has since become a far more attractive destination for international 
investment since the economic reforms enacted by the Menem administration. 
Starting in 1989, in full accordance with principles already stated in its Constitu
tion of 1853, Argtmtina has built and developed Ollt: of the. most liberal invest
ment regimes in Latin America. The administration has engaged in a deregulation 
process, reduced tariff and non-tariff trade barriers and removed foreign 
exchange controls. The stabilisation of the Argentine Peso under the Convertibil
ity Law, pegging the national currency to the US dollar on a one-to-one exchange 
rate with a monetary base fully backed by foreign reserves, the opening of local 
financial and capital markets to foreign participation free of restrictions, and the 
re-emergence of local credit, have provided the market liquidity that is essential 
for direct investment. 

The privatisation of state-owned businesses, including the oil company YPF 
and the national telephone company among many others, has offered a significant 
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inducement to potential foreign investors. The State is being confined to its basic 
functions, with public entities giving way to private companies subject to compe
tition and regulated by official agencies, and with the markets for capital, labour, 
goods and services now de-regulated. The new division of labour between the 
public sector and its different levels of government and the private sector has 
been the result of the reform of the State sector and the profound restructuring of 
public expenditure arising from privatisation and the elimination of unwarranted 
subsidies for private sector activity. 

The privatisation process has allowed full access for foreign-controlled 
companies. Public services including road maintenance, mining exploitation and 
exploration, distribution of drinkable water and sewage, hydroelectricity genera
tion, electricity transportation, oil and gas exploration and transport, ports admin
istration, railway and subway transport have been awarded, on the basis of long
term concession, to consortia with foreign-controlled enterprises' participation. 

Another pillar of the liberalisation process has been the Mercosur agreement 
originating in the Asuncion Agreement signed in March 1991 between Argentina, 
Brazil, Paraguay and Uruguay. The treaty calls for the gradual elimination of all 
tariffs levied on trade between signatory countries and the establishment of a 
common external tariff. As a free trade agreement, Mercosur achieved complete 
tariff liberalisation in trade of goods among member countries during the period 
1991-1994. The customs union started on 1 January 1995 on the basis of a 
common external tariff and a series of measures of Common Trade Policy 
regarding non-tariff barriers, rules of origin, customsadministration and the bor
der control of goods. An Economic Co-operation Agreement was signed between 
Mercosur and Chile on 25 June 1996 leading to a free trade zone between Chile 
and Mercosur. Investment continues to be covered by existing bilateral invest
ment treaties. 

Full common market status is expected to be achieved within Mercosur by 
the year 2006. With that in mind, a policy harmonisation process comprising 
economic, infrastructure, environmenta1, technology and regulatory measures has 
already started. Argentina has signed two Protocols for the Promotion and Protec
tion of Investment in the context of Mercosur. The Intra-Zone Protocol covers 
FDI originating in Mercosur countries and the Extra-Zone Protocol covers FDI 
from non-signatory countries.3 The two Protocols have much in common; their 
main objective is to create favourable conditions for investments into Mercosur 
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countries. The Extra-Zone Protocol also aims to prevent conflicting FDI regula
tions in Mercosur countries with respect to FDI from third countries. The two 
Protocols allow for the following benefits to investors from signatory and non
signatory countries: 

National treatment. 
Free transfer of funds including: capital and additional amounts invested 
for maintenance and development purposes; interest, dividends and other 
current income; loan reimbursements; royalties and professional fees; 
funds resulting from asset liquidation or sale; compensation and indemni
fication; and salaries paid to authorised foreign workers; and no time 
restraints on transfers. 
No restrictions on access to foreign exchange markets. 
Subrogation in favour of entities and/or countries covering non-commer
cial risks under guaranty agreements. 
Dispute settlement between states through diplomatic action or interna
tional arbitration. 
Dispute settlement between a foreign investor and a party through domes
tic court intervention or international arbitration on the investor's prefer
ence. Arbitration decisions enforced by the patties under their respective 
legislation. 

Both Protocols identify individual and legal persons governed under the 
definition of "investor" . Juridical persons are considered investors originating in 
the country in which they are registered and domiciled.4 

The Protocols state that Mercosur members will confer fair and equitable 
treatment to investment by investors from other members (Intra-Zone Protocol) 
and from third countries (Extra-Zone Protocol). They both encompass the princi
ple of no less favourable treatment than that accorded to national investors or 
investors from third countries. There exists, however, a difference. The Intra
Zone Protocol states that Mercosur members "must apply such treatment" to 
investment originating in other members of the regional agreement. The Extra
Zone Protocol "admits the possibility" that signatory countries confer this treat
ment to investment originated in third countries. In other words, under the Extra
Zone Protocol signatory countries are free to admit third country investment in 
accordance with domestic laws and regulations. Under Argentine law, however, 

19 



no distinction is made between Mercosur and non-Mercosur investors: all foreign 
investors enjoy national treatment as a matter of general policy. 

In the Intra-Zone Protocol, contracting parties have reserved the right to 
establish temporary exceptions to National Treatment. Argentina has reserved the 
right to establish temporary exceptions for the following activities: real estate in 
border areas, air transport, shipbuilding, nuclear plants, uranium mining, insur
ance and fishing. There are no actual restrictions to National Treatment under 
Argentine Law in shipbuilding, nuclear plants, uranium mining, insurance and 
fishing. 

The two Protocols also differ in other areas. While both Protocols allow 
expropriation for a public purpose, the Extra-Zone Protocol also admits expropri
ation for social interest motives. In both Protocols, expropriation must occur in a 
non-discriminatory manner in accordance with due process of law and with 
compensation, although the Intra-Zone Protocol sets out a detailed procedure for 
compensation. These distinctions have no relevance for investors in Argentina 
since, under the Argentine law, expropriation rules are applied to national and all 
foreign investors on an equal basis. According to the Argentine Constitution, 
expropriation may only take place in cases of public utility duly declared by the 
National Congress with previous and adequate compensation. 

The Intra-Zone Protocol prohibits performance requirements consisting of 
export conditions, local content and similar requirements, while the Extra-Zone 
Protocol contains no provisions on performance requirements. Once again, this 
distinction has little relevance in the case of Argentina since, with the exception 
of the automotive industry, Argentina's regulatory framework does not comprise 
such requirements, in full accordance with its commitments under the Trade
Related Investment Measures (TRIMs) Agreement of the World Trade Organisa
tion (WTO). 

Argentina is a federal republic comprising 23 provinces and one federal 
district. Each province has its own government and courts. Under the Argentine 
Constitution, substantive legislation including civil, commercial and criminal law 
may only be enacted by the National Congress whilst local legislatures enact 
procedural legislation. Therefore, provisions that constitute the main legal frame
work for FDI are formulated by the national government's regulatory authority. 
The provinces are bound by the Constitution in the area of National Treatment 
for foreign investors. 

20 



B. General requirements 

Foreigners are entitled to the same legal treatment as nationals under the 
Argentine Constitution. This constitutional principle has been implemented 
through a legal framework comprising both general regulations and those focused 
on specific areas related to different sectors of the Argentine economy including 
exploitation of natural resources, industrial manufacturing and services. 

Foreign companies may invest in Argentina without prior approval or notifi
cation or registration requirements and are entitled to the same rights and subject 
to the same obligations as domestic investors.5 They are free to repatriate their 
capital and transfer abroad their capitalised liquid earnings at any time regardless 
of the time elapsed since the investment was made. There are neither restrictions 
in the access to the foreign exchange market nor withholding taxes or other taxes 
applied to the remission of profits and dividends emanating from foreign 
investments. 

Foreign companies are granted licences for activities such as banking, insur
ance, and mining on an equal footing with domestic investors, and they are 
entitled to use any of the corporate forms allowed by the Argentine Companies 
Law. They may also make use of short-, medium-and long-term domestic credit 
facilities granted by local financial organisations, under the same conditions 
applicable to domestic investors. 

While the basic rule is that foreign companies are subject to the laws of the 
country in which they were formed, insofar as their existence and formation are 
concerned, branches of foreign companies are specifically authorised to carry out 
particular business operations in Argentina and to be parties in legal suits. The 
registration and disclosure requirements are the same as for a domestic enterprise. 
There are no minimum capital requirements to create branches, with the excep
tion of financial and insurance companies. In every case, the same treatment is 
applied to national and foreign controlled companies (see below). 

C. Sectoral measures 

Notwithstanding the general principle of national treatment, some restric
tions exist in the following areas: air and road transport, establishments in border 
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areas, broadcasting, ammunition and weapons production for military use, subsi
dies conferred to Argentine-controlled companies in the film industry, and resi
dency requirements on the boards of directors of registered companies. Except in 
border areas, there are no restrictions on the purchase of real estate by foreigners. 

i) Finance and insurance 

In finance and insurance, areas where special statutes require all operators to 
apply for licences, foreign and domestic investors are guaranteed access on an 
equal footing. As of I January 1994, the Central Bank started accepting applica
tions for the opening of new banks, whether foreign or domestic, thereby over
hauling a former prohibition in this regard (which had been motivated by the 
excessive number of banks and branches in the country, not by a desire to limit 
foreign investment). The non-discrimination principle applied to banking laws 
eliminated the traditional reciprocity requirements when considering a foreign 
bank's application for doing business in Argentina, which effectively places 
foreign banks on an equal footing with their domestic counterparts. By December 
1995, foreign banks in Argentina represented more than 20 per cent of total 
banking institutions in the country. 

A company establishing a branch in the banking and financial services 
sector must deposit US$15 million in public bonds in Argentina. Once this 
requisite is fulfilled, the company may establish more branches without having to 
comply with further capital endowment requirements. The higher of the follow
ing amounts are considered to determine the minimum capital requirements for 
insurance companies' annual authorisations: i) a lump sum of US$275 000 for 
each type of insurance provided, plus 12 per cent of that sum for any additional 
types of insurance (i.e. life, fire, car accidents, robbery, transport); ii) the amount 
of collected premium during previous year; and iii) the value involved in com
pensation paid in the previous year. 

Both foreign and national financial entities may deal in securities through 
duly registered subsidiaries. Securities firms must register with the authorities of 
"securities markets" (i.e. corporations in charge of governing stock exchanges) 
in order to operate in those exchanges. To operate in the Buenos Aires Stock 
Exchange, a firm must own a share of the "Buenos Aires Securities Market" 
whose by-laws state that financial entities may only operate through subsidiaries 
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(not branches). Mutual fund management companies may also be foreign-owned. 
Although it is possible for foreign securities houses to establish in Argentina, in 
practice their activities have remained marginal and have been limited to certain 
niche markets. 

Since foreign financial and insurance institutions are treated no differently 
from domestic ones, there is no need for an exception to the National Treatment 
instrument in these areas. 

ii) Air transport 

Aerolfneas Argentinas, the international carrier, was privatised in 1990. The 
company was sold to the Spanish carrier Iberia, with the state retaining 5 per cent 
and the employees 10 per cent.6 The five per cent golden share grants the Federal 
government a veto over the following decisions: elimination of cabotage destina
tions currently serviced; impairment of national and international post services; 
actions that may contradict national interests under the National Defence Law; 
changes introduced to previously agreed operating plans; and changes introduced 
to crucial provisions of the company's by-laws as identified. 

In order to offer more attractive conditions to prospective huyers, the gov
ernment offered an exclusive licence for international (excluding neighbouring 
countries) regular flights until 21 November 1999, after which it will be automat
ically eliminated. A similar exclusive licence concerning neighbouring countries 
expired in 1995, resulting in open competition involving both foreign and domes
tic carriers. The holding company controlling Aerolfneas Argentinas in tum owns 
99 per cent of the main domestic carrier, Austral Lineas Aereas. Only companies 
established in Argentina (both foreign and domestic) may engage in cabotage. In 
order to implement a close and effective control over the operations of domestic 
carriers, Argentine law requires that the chairman and two thirds of the board of 
directors be Argentine. 

If the privatisation of the country's airports proceeds as planned, conces
sions should be available for international and national companies by 1997. The 
programme is presently awaiting the approval of the Argentine Congress. The 
airports are currently controlled by the Air Force. 

The present situation does not call for specific exceptions under the National 
Treatment Instrument. The exclusive licence held by Aerolfneas Argentinas 
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appears in the list of monopolies and concessions submitted by Argentina which 
is reproduced in Annex 3. 

iii) Road transport 

Under a multilateral treaty signed within the context of Latin American 
Integration Association (ALADI), international road transport is reserved to com
panies controlled by citizens of signatory countries (Argentina, Bolivia, Brazil, 
Chile, Paraguay, Peru and Uruguay). This measure requires an exception to the 
National Treatment instrument. 

iv) Fishing and maritime transport 

Fishing is permitted only by Argentine-flag vessels and with prior permis
sion. Foreign flag vessels may be chartered (' 'nude skull' ') by companies owning 
national flag vessels with fishing permits in force. In these cases capture must be 
restricted to shrimp and other species to be authorised. These fishing restrictions 
are rooted in the desire to maintain a close and effective control of the exploita
tion of such critical resources. The number of fishing permits has been fixed: 
neither foreign nor domestic firms may obtain a new one. Foreign firms are free, 
however, to acquire an Argentine firm possessing such a permit. The present 
regulatory environment is not contrary to the National Treatment instrument. 

In maritime transport, foreign flag vessels are considered as Argentine 
vessels with respect to cabotage and international services provided they are 
registered in the Registry of Foreign Ships. Registration of foreign flag vessels is 
required as a means of adequately verifying the fulfilment of conditions to be 
satisfied by vessels entitled to national treatment with respect to both cabotage 
and international services. 

v) Broadcasting 

Foreign capital participation in broadcasting is allowed by law, but presently 
subject to a regulatory restriction. Since 1980, operating licences have been 
granted only to Argentine individuals or to Argentine-owned companies. Bills 
currently under consideration by the National Congress contemplate the elimina
tion of this restriction. In all Bilateral Investment Treaties signed so far with 
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OECD countries, an exception has been made to allow foreign investors to 
participate in broadcasting, and many foreign firms currently do so. Notwith
standing its limited scope, this restriction requires an Argentine exception to the 
National Treatment instrument. 

vi) Films 

Financial assistance, including subsidies for production and participation 
in international festivals, is granted only to Argentine productions or co
productions. Official financial aid is awarded only to Argentine productions with 
the aim of using limited resources available for promoting national cultural 
activity. The sums involved have been very small. In order to be considered 
Argentine, productions must be: 

- Implemented by individuals or companies legally domiciled in the 
Argentine territory (management and principal activity location). 
Spoken in Spanish. 
75 per cent filmed in Argentine territory. 

- Filmed with 75 per cent of both technical and artistic Argentine 
personneL 

- Not less than 60 minutes long. 
In order to obtain financing from the Argentine government, co-produc
tions must be at least 30 per cent produced by Argentine individuals or 
companies. 

vii) Mining 

The mining authority under the Ministry of the Economy is now responsible 
for authorisations for mining in border areas as part of the 1993 Mining Law. The 
Mining Law offers national treatment for foreign investors and various induce
ments for investment such as guaranteed tax stability for 30 years. The new law 
was intended to increase investment in the Argentine mining sector, an important 
part of which is located in the mountainous regions in border areas. Under a 
Mining Protocol recently signed by Chile and Argentina, both countries have 
harmonised authorisation procedures for mining projects in border areas, thus 
facilitating the investors' establishment. 
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viii) Corporate organisation 

There is no restriction as to the nationality of directors, but the majority 
must have their "real domicile" (principal location for their activity) in 
Argentina, and all of them must establish a special domicile in Argentina. 
Migration issues are not dealt with in the Argentine Companies Law. Argentine 
migration regulations state three categories for resident status: permanent, tempo
rary and transitory. In order to have their "real domicile" in Argentina, as 
required by the Argentine Companies Law, foreign directors must obtain either 
permanent or temporary resident status. According to migration regulations, no 
paid activity may be regularly performed in Argentina without being permanent 
or temporary resident. Foreign businessmen intending to be directors of a local 
subsidiary must obtain temporary residence and may do so by submitting: i) a 
certificate of good standing of the foreign-located parent company; ii) commer
cial references; and iii) any other documentation as required by the national 
authority. Permanent residency may only be obtained by individuals evidencing 
an investment (exploitation of natural resources, industry, services) amounting to 
US$100 000 or the same amount in a bank deposit at the Banco de la Nadon 
Argentina. The requirement of Argentine real domicile for a majority of corpo
rate directors contained in the Argentine Companies Law is intended to guarantee 
the adequate functioning of the board of directors. This measure has been listed 
as a Transparency item under the National Treatment instrument. 

Argentine corporate law permits both bearer and registered shares which can 
be transferable through endorsement or non-transferable. Both ordinary and pre.:. 
ferred shares are allowed. Companies generally prefer not to have non-voting 
shares. Some Argentine companies have reputedly set up safeguards against 
hostile take-overs whereby, when equity control falls below 50 per cent, they 
ensure that certain minority shareholders vote with the company. This practice is 
not directed exclusively at foreign firms. Only 160 companies are publicly listed, 
of which 80 trade once every two weeks. Many Argentine enterprises are family
owned, implying that the shares in these enterprises (or substantial parts thereof) 
are not freely tradable on the secondary market. Reportedly, only between 30 and 
40 per cent of the outstanding shares are tradable, which could make acquisition 
(by foreign or domestic investors) difficult. 
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D. Privatisations 

Following its inauguration in 1989, President Menem's administration faced 
two urgent tasks: turn around the economy and carry out a profound restructuring 
of the public sector. To achieve these objectives priority was given to one of the 
widest-ranging privatisation processes ever initiated by any country. The reform 
of the public sector was considered essential, as the State controlled a large 
portfolio of inefficient and uncompetitive public utilities and manufacturing 
industries that were mainly responsible for the budget deficit. 

In August 1989, Congress enacted the State Reform Law thus introducing a 
new order to public finance and redefining the tasks to be performed by the 
public sector. The Law declared a state of emergency covering public services, 
contracts under implementation and the economic and financial situation of the 
Federal Administration, its independent agencies, state-owned companies and 
financial entities, special account services and welfare fund allocation. The Law 
authorised the partial or total privatisation or liquidation of companies, establish
ments or productive properties totally or partially owned by the State, on the 
condition that they be legally declared subject to privatisation in full accordance 
with the National Constitution. 

The privatisations were carried out in one of the following manners or in 
any combination thereof: sale of the assets as a unit or individually; sale of shares 
or blocks of capital stock; lease for a specific period, with or without a purchase 
option; administration for a specific period with or without a purchase option and 
concession, licensing or permits. 

Transfers were performed according to one of the following schemes or a 
combination thereof: public tender, public competition, public auction, and the 
sale of shares on the stock exchanges and markets. 

The privatisation process' transparency and efficiency were guaranteed 
" through the following: parliamentary approval, establishment of a privatisation 

commission, enactment of regulatory frameworks, creation of regulatory agen
cies, contracting of legal, technical and financial consultants, financial rational
isation, work force restructuring, implementation of voluntary retirement pro
grammes, formation of business organisational units, preparation of the bid 
documentation, approval of the bid documentation, final transfer contract, 
annexed inventory, creation of commissions for the selection of bidders and the 
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preliminary award, call to tender, assessment of bidders, submission of technical 
and economic proposals, preliminary award, payment and signing of transfer 
contract, award and final transfer. The procedures did not differentiate between 
foreign and domestic investors. 

As a consequence of the liberalised FDI legal framework, foreign firms have 
participated extensively in Argentina's vast privatisation programme, becoming 
most involved in the telecommunications, oil and gas, electric power, transporta
tion and water and sewage sectors. As mentioned earlier, by the end of 1994, the 
total value of privati sed companies reached US$26.9 billion, with more than 
40 per cent of the total assets of privatised companies in the hands of firms 
backed by foreign capital. 

The flag carrying airline was one of the first public services to be privati sed, 
as were television and radio stations. A major privatisation project involved the 
national state-owned telephone company (ENTEL) which was restructured into 
two companies. These two companies, Telecom and Telef6nica de Argentina, 
have been structured as public companies and provide services in the northern 
and southern parts of the country respectively. At present, Telecom and Telef6n
ica shares are considered leading blue chip stock on the Buenos Aires Stock 
Exchange. They are also listed in New York Stock Exchange. 

Another important privatisation involved the state-owned oil company, 
YPF. Through public bids, YPP transferred a number of assets such as refining 
facilities, ships and pipes, petroleum areas and pumping stations. Subsequent to 
restructuring the company, YPP listed its stock on both the Buenos Aires Stock 
Exchange and the New York Stock Exchange. Hence, this privatisation took 
place through the sale of YPP's shares on stock exchanges and in secondary 
markets. 

The results of the programme include: 

- improved provision of essential services and economic infrastructure, 
eliminating obstacles to the development of business operations. The 
resulting expectations of better services in the context of a steadily 
improving economy has encouraged investment in all sectors of the 
economy; 

- a sharp increase in demand for goods and services provided by suppliers 
who, in tum, will need to increase further their investment outlays; 
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- a reduction in expenditure and an improvement of public accounts. 
Instead of draining public revenues to cover losses, the newly privatised 
companies are paying taxes; 

- increased activity in the international capital market with new issues or 
plans to issue Global and American Depository Receipts (GDRs and 
ADRs) as well as debt securities in the Euro-market by both the newly 
privatised companies and the individual members of the operating 
consortia. 

The State retains surveillance authority over the activItIes of recently 
privatised companies providing basic public services through the creation of 
entities vested with regulatory authority. The State also retains small stakes in 
certain privatised companies such as Aerolfneas Argentinas, for reasons men
tioned earlier. In the oil company, YPP, the Argentine government is allowed to 
reduce its participation (currently at 20 per cent) to only one share Class A. Class 
A share affirmative votes are required for approving decisions on mergers, take
overs, transfer of exploration and exploitation rights and corporate liquidation. In 
some cases like basic telephone services and electric distribution, stock awarded 
in the privatisation process to licensees may only be sold under previous 
authorisation by the respective regulatory agency while stock listed in exchanges 
do not face selling restrictions.7 

Although bidding conditions included in some cases production standards 
and investment plans, there have been no performance requirements affecting 
investors taking part in the Argentine privatisation process, in terms either of 
domestic content or of restrictions on imports of products used in, or related to, 
local production. 

Although most privatisations have already taken place in Argentina, certain 
entities have yet to be privatised. Privatisation is envisaged for the following 
public entities: ENCOTESA, the state postal service; some hydroelectric power 
stations from Agua y Energfa Ek~trica Sociedad del Estado; the HIDRONOR 
hydroelectric power station Pichi-Picun Leuft1; Transcomahuc interprovincial 
trunk distribution; the grain elevators from the NOA and NEA; the Casa de 
Moneda - the state entity responsible for printing money, stamps, passports, legal 
and identity papers, as well as the minting of coins; the General Belgrano 
Railway (10 800 kID); Nucleoelectrica Argentina S.A., the nuclear power com-
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pany; and certain military facilities. Parallel privatisation programmes are taking 
place in the provinces as well including financial entities, power plants, electric
ity distribution and drinkable water distribution and sewage. 

E. Monopolies and concessions 

In the context of the privatisation process, as stated above, the Government 
has awarded concessions in the following areas: mining, gas and petroleum 
exploration, exploitation and transport; hydroelectric generation and distribution; 
road maintenance; port services; railway transport and distribution of drinkable 
water and sewage. The public concession scheme was chosen upon consideration 
of the technical and infrastructure features of the services awarded. Operation on 
the basis of exclusivity exists in international air transport, basic telephone 
services and activities performed under public concession. The specific nature of 
these markets and the presence of natural monopolies or the potential agreements 
between a reduced number of producers has meant that the State has had to retain 
its regulatory role as regards tariff levels and structure, service quality, freedom 
of access and withdrawal, etc. To do so, regulatory agencies have been set up 
covering those sectors of activity that are essential for the efficient operation of 
the economy, including the Regulatory Agency for Electricity, the Regulatory 
Agency for Gas, the National Telecommunications Commission, the National 
Post Commission, the Water and Sewage Regulatory Agency, the National Com
mission for Road Transport, the National Commission for Railway Transporta
tion, etc. Under the Competition Defence Law, the National Commission for 
Competition Defence was created purporting to prevent anti-competitive prac
tices throughout the Argentine economy. 

Foreign-controlled companies have full access on equal terms to concession 
awards. According to the Ministry of Economy, Public Works and Services, as of 
October 1994 foreign companies accounted for 53.4 per cent of the holding value 
of sales and concessions effected, whilst domestic companies accounted for 
46.6 per cent. 

30 



F. Investment incentives 

Foreign investment incentive policy is based on the concept of National 
Treatment for all investors, although all formal investment incentive programmes 
requiring direct federal budgetary expenditures have been suspended or elimi
nated. Formerly, a considerable variety of industrial promotion systems had 
granted tax benefits to specific types of industries or for establishing industrial 
activities in given areas. They have been eliminated as part of the government's 
policy to abolish subsidies that resulted in special treatment and economic distor
tion creating a costly addition to the national budget. A new system was imple
mented on 1 December 1992, which grants tax benefits to business entities that 
had already obtained industrial promotion entitlements.8 

Effective from 12 May 1993, a tax refund system has been instituted cover
ing 15 per cent of the selling price of new nationally-produced capital goods 
earmarked for investment in economic activities. As from March 1995, the 
refund was reduced to 10 per cent. Any manufacturer producing such goods will 
re<.:<.:iv<.: a rduml, provided they effectively reduce the selling prices by an amount 
equivalent to thaL 01' Lhe refund. For saks after I July 1993, manufacturers are 
required to have an industrial plant located in the provinces that have suppressed 
certain provincial taxes on such transactions. 

FUlihermore, the Industrial Specialisation Plan allows a company to import 
manufactured goods at two per cent customs duty up to an amount equal to the 
increase in company exports, provided the import and export goods are included 
within the same industrial category. The Plan was established in December 1992 
and has apparently proven quite successful. 

Tax incentives exist in the mining sector.9 For eligible operations, the 
government guarantees taxes and tax rate stability for 30 years, as well as full tax 
deductibility for all prospecting and exploration costs for each project. Tax 
deductions may be taken for environmental conservation allowances. Profits on 
mines and mineral rights capital contributions are to be exempted from taxation 
entirely. In addition, accelerated depreciation can be used for investment in new 
mining operations and extensions of existing mining capacity. Furthermore, VAT 
payments are deferred for mining infrastructure projects. 

In the oil and gas sedor, en Lilies may re<.:ei ve Lax lTediL bonus in exchange 
for tax liabilities incurred during the first two years of a project's life. this allows 
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for tax deferral, which in turn is intended to bolster the economic viability of new 
oil and gas projects. 

These various schemes in specific sectors all apply the national treatment 
principle. It is also still possible to obtain tax incentives under promotional 
schemes sponsored by various provincial governments. These usually take the 
form of a waiver of local taxes or reduction in tax rates and are negotiated on a 
case-by-case basis with provincial governments. 

The automotive regime, introduced in 1991, maintains certain incentives, as 
well as local content, trade balancing and other performance requirements, which 
will be phased out by 1999. These transitory performance requirements are the 
only performance requirements found in the Argentine legal system. They have 
been notified to the TRIMs Committee of the WTO in accordance with Article 2 
of the TRIMs Agreement. 

G. Government procurement 

In cases of strictly equivalent prices and offers, goods and services offered 
by Argentine-controlled companies will be preferred. Argentine-controlled com
panies are defined as "all companies domiciled within the territory of the 
republic, in which natural or legal persons also domiciled within the republic 
directly or indirectly own not less that 51 per cent of the capital and directly or 
indirectly control the number of votes necessary to prevail in stockholders' or 
partners' meetings". Foreign firms may participate, however, in publicly 
financed research or subsidised research and development programmes on a 
national treatment basis. The Argentine authorities have indicated that this 
requirement has had no practical impact on foreign enterprises. They have also 
indicated that the Ministry of Economy is currently considering proposing the 
elimination of this restriction through legislation to be passed by the Congress. In 
the meantime, the Argentine government has decided to lodge an exception to the 
NTI since the measure is still reflected in law. 

Although Argentina has not signed the WTO agreement on public procure
ment, the Argentine government has requested participation as an observer in the 
Committee on Government Procurement of the W orId Trade Organisation and is 
currently studying how and to what extent it is possible to sign the WTO 
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agreement in the framework of the reform to be put into effect under a new 
National Government Procurement legislation. 

H. Essential security and public order 

Public services concessions, industrial establishments (with the exception of 
mining) and the acquisition of real estate in border areas are subject to authorisa
tion by the Federal government under the National Defence Law. All companies 
require such authorisation, but foreign-controlled firms must show proof of an 
investment project in the context of a special procedure. In practice, authorisa
tions are freely granted: There have been no refusals in the last two years. The 
justification for this authorisation is based on essential security grounds. Border 
areas comprise 600 000 square kilometres of Argentine territory. In addition, the 
production of ammunition and weapons for military use in association with the 
Directorate for Military Factories by foreign-controlled companies with head
quarters producing weapons and ammunition abroad is prohibited. 
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Chapter 3 

Investment protection and double taxation 

Argentina has bilateral investment treaties (BITs), either in force or awaiting 
ratification, with the following OECD members: Australia, Austria, Belgium, 
Canada, Denmark, Finland, France, Germany, Hungary, Italy, Luxembourg, 
Netherlands, Portugal, Spain, Sweden, Switzerland, Turkey, the United Kingdom 
and the United States. BITs are currently being negotiated with the Czech 
Republic, Greece, Iceland and Norway. Only Ireland, Japan, Mexico and New 
Zealand have not negotiated a BIT with Argentina, among OECD countries. 
Argentina has also signed treaties with a number of other non-OECD countries 
(see Table 5). 

The Argentine Supreme Court has stated the principle that when parties 
agree to subject future disputes to international arbitration on the basis of treaties 
satisfying basic Argentine constitutional principles, decisions thereby obtained 
cannot be brought to Argentine courts for revision.1O Bilateral investment treaties 
signed by several OECD countries with Argentina contemplate the intervention 
of local administrative or judicial authorities or international arbitration in cases 
of controversies arising between signatory countries and investors, upon comple
tion of different procedural stages. In every case of arbitration under the BITs, 
controversies will be ruled by : 1) the respective BIT; 2) the law of the host 
country; and 3) general principles of international law, in the referred order. 
Controversies related to the interpretation of BITs may be submitted to intema
tional arbitration upon the request of any of the countries involved. Where there 
are no BITs, parties may submit themselves to international arbitration and 
choose the law to be applied thereby. 11 In cases where the parties cannot agree on 
the applicable law, the law to be applied will be that of the host country. 
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Table 5. Argentine bilateral investment treaties 

Date signed Domestic law Date 
of entry into force 

Armenia 16 April 1993 24395 20 December 1994 
Austria 7 August 1992 24328 1 January 1995 
Belgium-Luxembourg 28 June 1990 24123 20 May 1994 
Bolivia 17 March 1994 24458 1 May 1995 
Canada 5 November 1991 24 125 29 April 1993 
Chile 2 August 1991 24342 1 January 1995 
China 5 November 1992 24325 1 August 1994 
Denmark 6 November 1992 24397 2 February 1995 
Ecuador 18 February 1994 24459 1 December 1995 
Egypt 11 May 1992 24248 3 December 1993 
France 3 July 1991 24100 3 March 1993 
Germany 9 April 1991 24098 3 November 1993 
Italy 22 May 1990 24122 14 October 1993 
Jamaica 8 February 1994 24549 1 December 1995 
Netherlands 20 October 1992 24352 1 October 1994 
Poland 31 July 1991 24101 1 September 1992 
Romania 29 July 1993 24456 1 May 1995 
Spain 3 October 1991 24118 28 September 1992 
Sweden 22 November 1991 24117 28 September 1992 
Switzerland 12 April 1991 24099 6 November 1992 
Tunisia 17 June 1992 24394 23 January 1995 
Turkey 8 May 1992 24340 1 May 1995 
United Kingdom 11 December 1990 24148 19 February 1993 
United States 14 November 1991 24124 20 October 1994 
Venezuela 16 November 1993 24457 1 July 1995 

Argentina is a member of the Multilateral Investment Guarantee Agency 
(MIGA) and the Overseas Private Investment Corporation (OPIC). Both institu
tions cover foreign investors against political risks such as exchange controls, 
eminent domain, war and riots and other risks, provided that the investment 
project has the written approval of the Argentine Government. Approval is only 
withheld in the unlikely case that the investment violates existing laws. Argentina 
is also a member of the International Centre for the Settlement of Investment 
Disputes (ICSID) and has subscribed to the Bern Convention (and subsequent 
revisions including the 1971 Paris Agreement), the Inter-American Convention 
held in Washington in 1946, and the Geneva Convention of 1952 on copyrights. 
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The Congress is currently studying a bill on computer software copyright, 
not yet specifically dealt with under Argentine law. Argentina currently has 
legislation to deal with general intellectual property rights, but new legislation to 
be enacted will lead to more comprehensive protection pen ali sing the 
unauthorised use of software. An amending bill on patents in accordance with the 
basic outline followed by OECD countries is also currently being negotiated by 
the Executive Branch and members of the Congress. 

Argentina has no trade secret law per se, but the concept is recognised and 
encompassed by laws on contract, labour and property. Penalties exist under 
these statutes for the unauthorised revelation of trade secrets. Argentina is not a 
member of the Madrid Agreement Concerning the International Registration of 
Trademarks. 

Double taxation avoidance treaties have been signed with the following 
OECD countries: Austria, Canada, France, Germany, Italy, Spain and Sweden. 
Bilateral treaties with Denmark, Finland, Sweden (re-negotiation) and the United 
Kingdom have already been signed pending congressional approval. Seven bilat
eral treaties are currently under active negotiation: Australia, Austria (re-negotia
tion), Belgium, Luxembourg, the Netherlands, Norway and Switzerland. A 
double taxation treaty signed with the United States was not approved by the 
legislative branches of signatory countries and will be re-negotiated in the immc
diate future. Treaties have also been signed in particular sectors: maritime trans
port (Belgium and Greece); maritime and air transport (Denmark, Finland, Japan, 
the Netherlands, Norway, Portugal, Sweden and Switzerland). 

With congress approval: 

Bulgaria 
Croatia 
Finland 
Hungary 
Malaysia 
Portugal 
Senegal 

Date signed 

21 September 1993 
2 December 1994 
5 November 1993 

5 February 1993 
6 September 1994 

6 October 1994 
6 April 1993 
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Domestic law 

24401 
24563 
24614 
24335 
24613 
24593 
24396 



Signed only: 

Country 

Australia 
Cuba 
Indonesia 
Israel 
Lithuania 
Peru 
South Korea 
Ukraine 

Being negotiated: 

Date signed 

23 August 1995 
30 November 1995 

7 November 1995 
23 July 1995 

14 March 1996 
10 November 1994 

17 May 1994 
9 August 1995 

Algeria, Czech Republic, Dominican Republic, Greece, Iceland, India, 
Morocco, Norway (initialised 30 April 1993), Panama, Philippines, Russian 
Federation, South Africa, Thailand. 
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Notes 

1. The Central Bank was responsible for the estimation and publication of the Balance of 
Payments and FDI statistics during the period 1984-1994. The transfer of responsibility to the 
National Directorate for International Accounts (NDIA) within the Undersecretariat of Eco
nomic Programming as from the third quarter of 1994 is associated with the decision to review 
and improve the estimates of the balance of payment accounts and the sources of information 
used in those estimates. 
The Central Bank figures for 1984-1994 provide neither geographical nor sectoral breakdowns. 
These figures were estimated from information drawn from the Foreign Investment Registry 
(foreign firms inscribe themselves in the Registry on a voluntary basis), the exchange market 
and privatisation' s data and assumptions of reinvested profits (70 per cent of net profits 
belonging to foreign owners). The banking sector and a survey of enterprises listed in the stock 
market was uth.1etl tu the estimates for 1993-1995. 
The NDIA has established a new method of estimation of the balance of payments anti 
Argentina's international investment position with the technical assistance of the 1MF, relying 
on the IMF definition of [<DI (Balance of Payments Manual, Fifth Edition). The new estimat
ing methodology which has been in use since mid-1995 consists in building a directory of 
enterprises with foreign capital. A sample of enterprises from this directory is selected and then 
a questionnaire is sent to the selected enterprises. The survey is conducted by the National 
Institute of Statistics and Census. This new information includes the geographical and sectoral 
distribution of inflows. 

2. The recent foreign direct investment boom in Argentina, Fundaci6n Invertir Argentine, 
March 1996. The figures reported here are not based on the same methodology as those 
provided by the Government based on balance of payments. In particular, they tend to report 
all capital invested and not just that which would be considered as FDI. They are mentioned 
because of the additional information they provide on the composition of inflows. 

3. The Intra-zone or Colonia Protocol was signed on 17 January 1994 and the Extra-zone or 
Buenos Aires Protocol was signed on 5 August 1994. 

4. See Annex 1, section 4 for a definition of investors undcr cadi PrutOl.:ul. 

5. FDI in Argentina is governed by the Foreign Investment Law No. 21 382, as amended by 
Laws 23 697 and 23 760. 

6. Iberia was subsequently forced to relinquish control of Aerolineas in order to receive the 
approval of the European Commission for a cash injection for Iberia from the Spanish 
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government. Aerolineas is now owned partly by Andes Holding (made up of Merrill Lynch 
and Bankers Trust, among others) and partly by Teneo SA, the holding company of Iberia. 

7. Under the regulations governing the privatisation, three classes of shares were issued: i) Class 
A shares representing 51 per cent of the company's stock awarded to licensees with selling 
restrictions as noted above, ii) Class B shares, representing 39 per cent of the company's stock 
with no selling restrictions, comprising 9 per cent awarded to licensees, 5 per cent reserved for 
existing telephone co-operatives and 25 per cent sold through public offering; and iii) Class C 
actions, representing 10 per cent of the stock, assigned to employees transferred to the 
licensees. A similar scheme was used in concessions awarded for electricity distribution. 

8. These entitlements were permitted under Law 23658 (published in January 1989, restated by 
decree 1033/91). 

9. Mining Investment Law No. 24196, Law No. 24224 on Mining Restructuring, Law No. 24228 
on the Federal Mining Agreement, Budget Bills on VAT, and regulations on Environmental 
Protection and Mining Modernisation. 

10. Fibraca Constructura S.C.A. vs. Comisi6n Tecnica Salto Grande (7 July 1993). 

II. As stated in the New York 1958 Convention which was approved by Argentine law 
No. 23 619. 
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Annex 1 

Mercosur Protocols for foreign investment promotion 
and protection 

by 

Ministry of Economy, Argentina' 

1. Introduction 

Mercosur, a full common market arrangement belween Brazil, Paraguay, Uruguay 
and Argentina, was created in the 1991 by the Asuncion Treaty. This treaty calls for i) the 
gradual elimination of all tariffs levied on trade among signatory countries; and ii) the 
establishment of a common external tariff. 

With the entering into effect of the Mercosur Customs Union on I January 1995, 
8 000 categories of goods representing approximately 80 per cent of commercial 
exchange between signatory countries, began to be traded duty free within Mercosur's 
jurisdiction. Exceptions to this scheme comprise automobiles, petrochemicals, steel, and 
textiles remaining under transitory tariff protection until 1999; trade between member 
countries has increased 400 per cent since the incepti6n of the agreement. 

Full common market status is expected to be achieved by 2006 and, as such, a policy 
harmonisation process comprising economic, infrastructure, environmental, technological 
and regulatory measures has begun. The Ouro Preto Protocol, signed in December 1994, 
confirmed the effectiveness of the free trade zone and the custom union and advanced in 
the process of the creation of Mercosur governmental bodies. 

With a population of 200 million, a total GDP of approximately US$1 trillion and a 
territory characterised by its natural resource wealth, Mercosur is one the most promising 
regions in terms of actual and potential economic activity. 

* This paper was prepared by the Ministry of Economy, Public Works and Services - OEeD 
Liaison Office, Argentina fur Ult~ conference Investment Policies in Latin America and Multilat
eral Rules on Investment held in Rio de Janeiro, 16-18 July 1996. 
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Important developments have also taken place in the area of FDI regulation. Two 
instruments conceived for FDI promotion have been signed by member countries as 
follows: 

- the Mercosur Protocol for Intra-Zone originated FDI, signed on 17 January 1994 
(the "Intra-Zone Protocol); and 

- the Mercosur Protocol for Extra-Zone originated FDI, 5 August 1994 (the "Extra
Zone Protocol"). 

Both protocols are similar in structure and in the basic principles upon which they 
are built. This paper intends to highlight these fundamental principles and the basic 
similarities and differences between the two instruments under consideration. To that 
end, the main issues will be addressed following the protocols' scheme. 

2. Goals of the protocols 

The main purpose of the Intra-Zone Protocol is to create favourable conditions for 
investors coming from Mercosur countries and, by so doing, stimulate economic co
operation and integration among them. 

One of the most important goals of the Extra-Zone Protocol (in addition to the 
paragraph above) is to prevent conflicting FDI regulations in member countries as FDI 
hosts with respect to investment originating from third countries. 

3. Definition of investment 

The definition of investment is the same in both protocols and comprises: 

- moveable and immovable property, including mortgages and pledges; 
- shares, partnership quotas and any kind of ownership over juridical persons; 
- credit instruments and rights involving economic content, loans directly related to 

investments; 
- intellectual property, copyrights, industrial property, patents, industrial designs, 

trade marks, commercial names, and know-how; 
- publicly awarded concessions including those conferred for natural resource 

exploration and exploitation. 

This definition, as comprised by the two protocols, is a key to other issues which are 
relevant to FDI. It stands on the basis of a broad criteria resulting in ample legal 
protection for foreign investment in full accordance with the objective stated by the 1995 
CIME/CMIT Report to Ministers. Several multilateral documents are in line with the 
referred criteria including the World Bank Guidelines on Legal Framework for the 
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Treatment of Foreign Investment, the MIGA Convention (art. 12) and the ICSID Conven
tion (art. 25). 

4. Definition of investor 

The Intra-Zone Protocol defines investors as: 

i) Citizens of signatory countries, permanent residents and persons domiciled in 
said countries under respective regulations; 

ii) juridical persons registered and domiciled in signatory countries; 
iii) juridical persons registered in host countries owned or controlled by persons 

referred under i) and ii). 

The Extra-Zone Protocol defines investors as: 

i) Citizens of signatory countries, and third countries, permanent residents and 
persons domiciled in said countries under respective regulations; 

ii) juridical persons registered and domiciled in signatory and third countries; 
iii) juridical persons registered elsewhere, owned or controlled by persons 

referred under i) and ii). 

5. Definition of income 

The two protocols define income as all sums generated by an investment, including 
revenues, benefits, dividends, interest, royalties and other current income. 

6. Pre-establishment treatment 

Under the Intra-Zone Protocol Mercosur,' members will promote investment 
originating in other member states and will admit such investment with no less favourable 
treatment than that accorded to their own investors or to investors of third countries. 
Parties are allowed to reserve the right to maintain transitory exceptions as identified in 
the Annex to the Protocol. 

Mercosur members as signatory countries to the Intra-Zone Protocol pledge their 
best efforts in order to eliminate reported restrictions. Periodic meetings are contemplated 
in order to follow up with the progressive elimination of these restrictions. 

Under the Extra-Zone Protocol, Mercosur members will admit investment originat
ing in third countries in full accordance with their respective national regulations. 
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7. National treatment 

The Intra-Zone Protocol states that Mercosur members will confer fair and equitable 
treatment to investment by investors of other member states. Discriminatory treatment is 
banned. Full legal protection is guaranteed to said investment as well as treatment not less 
favourable than that accorded to national investors or third countries investors. Perform
ance requirements consisting of export conditions, local content or similar, are also 
prohibited. 

The Extra-Zone Protocol states that signatory countries will confer fair and equitable 
treatment to investment by investors from third countries. Discriminatory treatment is 
prohibited. Each signatory country will grant full legal protection and may confer treat
ment no less favourable than that accorded to national investors or to investment by 
investors of third countries. Signatory countries will not extend to third countries benefits 
or preferential treatment arising from: i) their participation in free trade zones, custom 
unions, or similar regional agreements; and ii) international tax treaties. 

As described above, both protocols encompass national treatment for foreign inves
tors. There exists, however, a slight difference since the Intra-Zone Protocol states that 
Mercosur members must apply such treatment to investment originating in other member 
countries of the regional agreement, whilst the Extra-Zone Protocol admits the possibility 
that signatory countries confer national treatment to investment originating in third 
countries. It should be taken into account, in this case as well as in others referred to 
hereafter, that signatory countries, notwithstanding identified differences between the 
protocols, may confer identical treatment to investment originating from within and 
without Mercosur, based on their respective internal regulations. 

The Mercosur Protocols, as instruments based on the principle of national treatment, 
demonstrate a clear consistency with the National Treatment section of the OECD 
Declaration on International Investment and Multinational Enterprises and the OECD 
Codes of Liberalisation of Capital Movements and Current Invisible Operations. 

Furthermore, the Mercosur Protocols as regimes oriented to national treatment, are 
in line with important precedents including the International Code of Fair Treatment for 
Foreign Investment of 1949 (articles 3 and 5), the United Nations Draft Code of Conduct 
on Transnational Corporations of 1990, the General Agreement on Tariffs and Trade 
(Article ill on international trade), and the North American Free Trade Agreement 
(Article 1102). 

8. Expropriations - public interest 

According to the Intra-Zone Protocol, neither nationalisation nor expropnatlOn 
measures can be implemented by Mercosur members against investment located in their 
territories and belonging to investors from other Mercosur countries. Those measures 
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may exceptionally be expropriated for reasons of public utility on a discriminatory basis 
and after due legal process. Compensation must be adequate, effective and must precede 
the seizure of the asset. It must be determined on the basis of real value before public 
announcement of the expropriation. Deferral of payment will accrue interest. 

Under the Extra-Zone Protocol, expropriation by Mercosur members of investment 
by third country investors may take place only as required for reasons pertaining to public 
utility or social interest, on a non-discriminatory basis and after due legal process. 
Compensation will be fair, adequate and timely. Amounts of compensation will be 
determined on the basis of real value. 

For those items referred to in the Intra-Zone Protocol which are not specifically 
contemplated in the Extra-Zone Protocol, signatory countries may apply their respective 
national legislation. 

9. Strife, national emergency, insurrection 

Both Protocols encompass coverage for political risks. In cases of damages and 
losses caused by war, national emergencies and insurrections, indemnification and com
pensation will be paid on the basis of treatment no less favourable than that accorded to 
national investors or investors from third countries. 

10. Transfers 

Both Protocols allow free transfer of funds, including: 

- capital, and additional amounts for investment maintenance and development; 
benefits, utilities, interests, dividends, and other current income; 
funds for loan reimbursement, in cases of loans related with foreign investment; 

- royalties, fees and any other payment related to intellectual property, copyrights, 
patents, industrial designs, trademarks, commercial names, and know-how; 
funds resulting from asset liquidation or sale; 
compensation, indemnification and salaries paid in case of expropriation and 
damages caused by war, rebellions, etc. 

According to the two protocols, transfers must be made without delay and in free 
convertible currency. 

The Intra-Zone Protocol adds that transfers must be made at prevailing market rates. 
From this point of view, the Intra-Zone Protocol presents a more detailed regulation. 
Reference to foreign exchange rates is not included in the Extra-Zone Protocol allowing 
signatory countries to apply their respective national legislation. 
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The Mercosur Protocols, as described above, are in line with the principles of the 
OECD Code of Liberalisation of Capital Movements and are also consistent with the ICC 
Code (article 9), the ASEAN Agreement (Article VII), and the GATS (articles XI 
and XII). 

11. Subrogation 

Both protocols recognise subrogation procedures in favour of entities or countries 
covering non-commercial risks under guaranty agreements. 

In addition, the Intra-Zone Protocol states that, in cases of effected subrogation, the 
investor may not file claims unless especially authorised by the respective country or 
agency. This accessory provision is not included in the Extra-Zone Protocol: signatory 
countries may apply their respective national legislation. 

12. Application of more favourable legislation 

Under the Intra-zone Protocol, more favourable regulations contained in the signa
tory countries' legislation as well as international law obligations, existing or to be 
enacted, and special agreements between signatory countries and investors will prevail 
over this protocol's provisions. 

This clause confers flexibility to the scheme stated by the Intra-Zone Protocol 
allowing signatory countries to provide more benign treatment to foreign investors. 

13. Dispute settlement 

Under the Intra-Zone Protocol, state-to-state disputes on the interpretation or 
enforcement of said instrument will be dealt with pursuant to the Brasilia Protocol on 
Transitory Regime for Dispute Resolution of 17 December 1991. 

The Brasilia Protocol creates a transitory scheme for dispute settlement which will 
remain valid until the creation of a Permanent Dispute Settlement Regime within 
Mercosur. It is comprised of different procedural stages for dispute settlement, as follows: 

- direct negotiations (15 day delay); 
- submission of controversy to the Mercosur Group (Regional Authority), issuance 

of recommendations by the Mercosur Group (30 day delay); 
- Ad hoc arbitration by experts proposed by signatory countries. 

Investor-to-state disputes covered by the Intra-Zone Protocol will be treated as 
follows in full accordance with the investor's preference: 
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intervention of local courts of the host country; 
international ad hoc (UNCITRAL rules) or institutional arbitration (ICSID); 
submission to Mercosur Permanent Dispute Resolution Regime to be enacted with 
in the context of the Mercosur Asuncion Treaty. 

In the Extra-Zone Protocol, state-to-state differences are dealt with through diplo
matic action and alternative international arbitration while investor-to-state disputes are 
treated according to the following procedural scheme: 

- disputes must first be treated through friendly consultation; 
if the controversy is not solved within a reasonable period of time, the investor 
may ask for the intervention of the host country courts or, alternatively, submit the 
case to international ad hoc or institutional arbitration. Once the choice is made it 
is rendered definitive; 
international arbitration will apply the provisions of the respective protocol, 
regulations in force in the host country, specific agreements related to the affected 
investment, and general principles of international law. 

In both protocols arbitral decisions will be conclusive and binding for the parties to 
the controversy. The host country will enforce such decisions in full accordance with 
local legislation. 

Dispute settlement provisions contained in the Mercosur Protocols are in line with 
Article X of the ASEAN Agreement implementing international arbitration after an initial 
stage of amicable dealings. The Protocols' regime concerning dispute settlement provides 
a mechanism analogous to that implemented in NAFfA's Chapter XI in the sense that 
international arbitration may be claimed by the investor on his own preference. 

14. The Mercosur Protocols and the Multilateral Agreement 
on Investment initiatives 

Mercosur was not conceived as a regional organisation closed to the rest of the 
world; on the contrary, it has been designed as a step leading to the region's integration in 
an increasingly globalised economy. 

The Mercosur Protocols, as described above, constitute an important step by Brazil, 
Paraguay, Uruguay, and Argentina towards their long standing objective of creating an 
open regional arrangement. They do not contradict these countries' commitments in the 
context of WTO. Furthermore, regional initiatives such as the Mercosur Protocols should 
be considered as valid precedents for multilateral FDI regulations in the OECD and 
WTO. 
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Annex 2 

The OEeD Declaration and Decisions on International 
Investment and Multinational Enterprises 

(Summary of main provisions) 

A. Nature of the commitments 

Adherence to the 1976 Declaration on International Investment and Enterprises 
implies acceptance of all its components as well as the related Decisions and 
Recommendations. 

The OECD Declaration on International Investment and Multinational Enterprises is 
a political agreement among Member countries for co-operation on a wide range of 
investment issues. The Declaration contains four related elements: the National Treatment 
Instrument, the Guidelines for Multinational Enterprises, an instt'Ument on incentives amI 
disincentives to international investment, and an instrument on conflicting requirements. 
It is supplemented by legally binding Council Decisions on implementation procedures, 
and by Recommendations to Member countries to encourage pursuit of its objectives, 
notably with regard to National Treatment. 

i) National Treatment 

The National Treatment instrument provides that Member countries should, consis
tent with their needs to maintain public order, to protect their essential security interests 
and to fulfil commitments relating to international peace and security, accord to enter
prises operating in their territories and owned or controlled by nationals of another 
Member country treatment under their laws, regulations and administrative practices 
consistent with international law and no less favourable than that accorded in like 
situations to domestic enterprises. 

Under the Third Revised Decision of the Council on National Treatment, adherents 
to the Declaration must notify the Organisation of all measures constituting exceptions to 
the National Treatment principle within 60 days of their adoption and of any other 
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measures which have a bearing on this principle (the so-called "transparency meas
ures"). These measures are periodically reviewed by the CIME, the goal being the 
gradual removal of measures that do not conform to this principle. 

The 1991 Review confirmed the understanding reached in 1988 by the Committee 
on International Investment and Multinational Enterprises on a standstill on National 
Treatment measures. This understanding provides that Member countries should avoid 
the introduction of new measures and practices which constitute exceptions to the present 
National Treatment Instrument. Particular attention is to be given to this question in the 
Committee's work. 

A number of Recommendations have also been addressed to Member countries in 
the context of earlier horizontal examinations. Most of these recommendations were 
made to individual countries, but a number of them were of a general character. Concern
ing investment by established foreign-controlled enterprises, Member countries should 
give priority in removing exceptions where most Member countries do not find it 
necessary to maintain restrictions. In introducing new regulations in the services sectors, 
Member countries should ensure that these measures do not result in the introduction of 
new exceptions to National Treatment. Member countries should also give particular 
attention to ensuring that moves towards privatisation result in increasing the investment 
opportunities of both domestic and foreign-controlled enterprises so as to extend the 
application of the National Treatment Instrument. 

In the area of official aids and subsidies, Member countries should give priority 
attention to limiting the scope and application of measures which may have important 
distorting effects or which may significantly jeopardise the ability of foreign-controlled 
enterprises to compete on an equal footing with their domestic counterparts. Finally, with 
regard to measures motivated by public order and essential security interests, Member 
countries are encouraged to practice restraint and to circumscribe them to the areas where 
public order and essential considerations are predominant. Where motivations are mixed 
(e.g. partly commercial, partly national security), the measures concerned should be 
covered by exceptions rather than merely recorded for transparency purposes. 

ii) Guidelines for multinational enterprises 

The Guidelines for Multinational Enterprises are recommendations jointly addressed 
by OECD governments to multinational enterprises operating in their territories. While 
their observance is voluntary and not legally enforceable, they represent the collective 
expectations of these governments concerning the behaviour and activities of multina
tional enterprises. 

They also provide standards by which multinational enterprises can ensure that their 
operations are in harmony with the national policies of their host countries. The areas 
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covered include disclosure of information, competition, financing, taxation, employment 
and industrial relations, environmental protection, and science and technology. 

Member governments must establish within their administration national contact 
points (NCPs) to deal with the implementation of the Guidelines. The purpose of NCPs is 
to engage in promotional activities, gather information on experience with the Guide
lines, handle enquiries, discuss all matters related to the Guidelines, and assist in solving 
problems which may arise between business and labour in matters covered by the 
Guidelines. 

One of the NCPs most important functions is to act as a forum for discussion on 
matters relating to the Guidelines. Business and trade unions should be able to discuss 
problems which may arise from the Guidelines application, and should use the NCPs as a 
first step to try and resolve issues at the national level. Effective and timely communica
tion and co-operation with the NCPs of other countries is an important element of this 
work. 

The Committee on Investment and Multinational Enterprises is responsible for 
activities promoting application of the Guidelines among Member countries. These 
include providing clarifications of provisions in the Guidelines; proposing changes or 
amendments of the Guidelines and recommending to the Council procedural decisions; 
regularly reviewing the Guidelines; exchanging views periodically on the role and func
tioning of the Guidelines; responding to requests from Members on specific or general 
aspects of the Guidelines; responding to requests from the social partners on various 
aspects of the Guidelines; and organising promotional activities such as symposiums, 
seminars and other activities. 

iii) Incentives and disincentives 

The instrument on Investment Incentives and Disincentives recognises that Member 
countries may be affected by this type of measure and stresses the need to strengthen 
international co-operation in this area. It first encourages them to make such measures as 
transparent as possible so that their scale and purpose can be easily determined. The 
instrument also provides for consultations and review procedures to make co-operation 
between Member countries more effective. A considerable part of the work undertaken in 
this area is analytical, two studies being undertaken in the 1980s. Member countries may 
therefore be called upon to participate in studies on trends in and effects of incentives and 
disincentives on FDI and to provide information on their policies. 

iv) Conflicting requirements 

The instrument on Conflicting Requirements provides that Member countries should 
co-operate with a view to avoiding or minimising the imposition of conflicting require-
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ments on multinational enterprises. In doing so, they shall take into account the general 
considerations and practical approaches recently annexed to the Declaration. This co
operative approach includes consultations on potential problems and giving due consider
ation to other country's interests in regulating their own economic affairs. 

B. Listing of exceptions and transparency measures 

In accordance with the Third Revised Decision of the Council on National Treat
ment, any new signatory to the Declaration and Related Decisions is entitled to list its 
exceptions to National Treatment to reflect the state of its laws and regulations upon 
adherence to the Declaration. This list of exceptions is submitted to the Council for 
approval. In addition, it needs to notify, for transparency purposes, all other measures 
having a bearing on National Treatment. 

Exceptions to National Treatment fall into five categories: investments by estab
lished foreign-controlled companies, official aids and subsidies, tax obligations, access to 
local bank credit and the capital market, and government procurement. 

Transparency measures include measures based on public order and national secur
ity interests, restrictions on activities in areas covered by monopolies, public aids and 
subsidies granted to government-owned enterprises by the state as a shareholder in the 
enterprises concerned, and corporate organisation requirements concerning the nationality 
of management or director positions in the host countries. 

The National Treatment Instrument is solely concerned with discriminatory meas
ures that apply to established foreign-controlled enterprises. This includes established 
branches, except for the category of "investment by established foreign-controlled 
enterprises' , . 

Areas of existing public, private or mixed monopolies are to be recorded for the 
purpose of transparency since foreign-controlled and domestic private enterprises are 
subject to the same restrictions. The undertaking to apply National Treatment comes into 
force as and when areas previously under monopoly are opened up. In such cases, access 
to these areas should be provided on a non-discriminatory basis. If restrictions prohibit or 
impede in any way the participation of foreign-controlled enterprises vis-a-vis their 
domestic counterparts, then these restrictions are to be reported as exceptions to National 
Treatment. The objective is to ensure access to formerly closed sectors on an equal basis. 
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Annex 3 

Argentina's current position under 
the National Treatment Instrument 

a) Argentina's exceptions to the National Treatment Instrument 

A. Exceptions at the national level 

I. Investment by established foreign controlled enterprises 

Radio and television 

Operating licences are granted only to Argentine individuals or Argentina-owned 
companies. Special authorisations may be granted on the basis of bilateral treaties. 

Authority: Broadcasting Law No. 22285. 

Road transport 

International road transport is reserved to companies controlled by Argentine 
citizens. 

Authority: Undersecretariat for Transport Resolution No. 263/90. 

II. Official aids and subsidies 

Films 

Financial assistance including subsidies for production and participation in interna
tional festivals is granted only to Argentine productions or co-productions. 

Authority: Law No. 17741 as amended by Law No. 24377. 

III. Tax obligations 

None. 
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IV. Government purchasing 

In case of strictly equal prices and offers, Argentine-controlled companies will be 
preferred. 

Authority: Decree No. 2284/91 of 1991 as confirmed by Law No. 24307. 

V. Access to local finance 

None. 

B. Exceptions by territorial subdivisions 

None. 

b) Argentina's measures reported/or transparency under the National Treatment 
Instrument 

A. Transparency measures at the level of National Government 

1. Measures based on public order and essential security considerations 

a. Investment by established foreign-controlled enterprises 

Trans-sectoral 

Public services concessions, industrial establishments (with the exception of mining) 
and the acquisition of real estate in border areas are subject to special authorisation 
by the Superintendency of Frontiers. 

Authority: National Defence Law No. 23554 and National Superintendency for 
Frontiers Resolutions No. 1751/95 and 205/95. 

Weapons and ammunition 

Weapons and ammunition production for military use in association with "Fabric a
ciones Militares" by foreign-controlled companies with headquarters producing 
weapons and ammunition abroad is prohibited. 

Authority: 12.709, Article 8. 
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b. Corporate organisation 

None. 

c. Government purchasing 

None. 

d. Official aids and subsidies 

None 

II. Other transparency measures at the level of national government 

a. Investment by established foreign controlled enterprises 

b. Corporate organisation 

Trans-sectoral 

A majority of the directors of corporations registered in Argentina must be resident 
in Argentina. 

Authority: Law No. 19550, article 256. 

Air transport 

The president and the majority of the board of directors of domestic and interna
tional carriers must be resident in Argentina. Personal partnerships in domestic and 
international air transport must be controlled by Argentine citizens domiciled in 
Argentina. 

Authority: Law No. 17285, articles 99, sections 1, 2 and 3. 

c. Government purchasing 

None. 

d. Official aids and subsidies 

None. 

B. Measures reported for transparency at the level of territorial subdivisions 

None. 
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Annex 4 

Monopolies and concessions 

1. Public monopolies 

None. 

2. Private monopolies 

- Aerolineas Argentinas is entitled to an exclusive licence for international regular 
services (except to neighbouring countries) until 21 November 1999. 

- Basic telephone services provided exclusively by Telecom Argentina S.A. in the 
northern part of the country and by Telefonica de Argentina S.A. in the southern 
parl unlil 1997. Exclusive operations may be prolongcd through thc year 2000 
subject to fulfilment of quantitative and qualitative bidding conditions. 

- International call services provided exclusively by Telintar S.A. until the year 
1997 (owned jointly by Telefonica and Telecom). Exclusive operations may be 
prolonged through the year 2000 subject to fulfilment of quantitative and qualita
tive bidding conditions. 

3. Concessions 

a) Federal level 

- Distribution of drinkable water and sewage in the City of Buenos Aires and 
surrounding local jurisdictions (Great Buenos Aires) serviced by Aguas Argenti
nas S.A. on an exclusive basis. 

- Production of hydroelectricity in specific sites is based on exclusive public 
concessions. 

- Electricity transportation on specific lay-outs. 
- Electricity distribution provided in the City of Buenos Aires and surrounding 

local jurisdictions by Edenor S.A., Edesur S.A. and Edelap S.A. 
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- Exploration and exploitation for oil and gas in specific jurisdictions. Gas distribu
tion through networks. 

- Port administration (for ports under federal jurisdiction). 
- Railway transport on specific lines. 

Subway transport: exclusive concession for City of Buenos Aires. 
- Road maintenance on specific roads. 

b) State level 

- Hydroelectricity production (exclusive public concession) in specific sites. 
- Transportation and distribution (exclusive public concession) in specific areas. 
- Distribution of drinkable water and sewage in determined areas (private 

concession). 
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Annex 5 

Statistics on direct investment flows in OEeD countries 
and in Argentina 



0\ o 

Argentina 
Australia 
Austria 
Belgium-Luxembourg' 
Canada' 
Czech Republic 
Denmark 
Finland 
France 
Germany 
Greece 
Hungary 
Iceland' 
Ireland 
Italy' 
Japan' 
Korea 
Mexico 
Netherlands 
New Zealand 
Norway' 
Poland 
Portugal' 
Spain' 
Sweden 
Switzerland 
Turkey 
United Kingdom 
United States 

Table 1. Foreign direct investment in OECD countries and in Argentina: inflows 1971·1995 
US$ million 

A vg. annual inflows Flows of foreign direct investment 

1971-1980 1981-1990 1984 1985 1986 1987 1988 1989 1990 1991 1992 1993 

140 1911 268 919 574 -19 1147 1028 1836 2439 4044 2557 
1 130 4037 428 2099 3457 3873 7936 7887 7060 4904 4912 3381 

146 327 116 169 181 402 437 578 647 359 940 982 
922 2754 360 957 631 2338 4990 6731 7516 8919 10 959 10 458 
553 3370 4754 1298 2781 8038 6456 5018 7852 2747 4461 4980 

654 
156 339 9 109 161 88 504 1084 1 133 1530 1 015 1684 
38 284 138 110 340 265 530 489 787 -247 406 865 

1691 4319 2198 2210 2749 4621 7204 9552 9040 11073 15928 12142 
1397 1765 534 553 1 139 1 818 1 115 7068 2492 4089 2662 1781 

615 485 447 471 683 907 752 1005 1 135 1 144 977 
1462 1479 2350 

7 14 23 8 2 -14 19 22 18 -11 
166 121 119 159 -43 89 91 85 760 1062 1438 1 113 
570 2489 1329 1071 -21 4144 6882 2 181 6344 2481 3210 3751 
142 328 -10 642 226 1 165 -485 -1054 1753 1 368 2728 86 

1 118 788 1 180 727 588 
0 2418 1542 1984 2401 2635 2880 3 176 2633 4762 4393 4389 

1082 3785 1701 1412 3085 3031 4830 8460 12 154 6521 7685 6599 
260 395 119 227 390 238 156 434 1686 1 695 1089 2380 
307 483 -210 -412 1023 184 285 1511 1004 -291 720 1951 

11 89 291 678 1715 
89 692 194 273 241 465 925 1740 2608 2451 1914 1550 

706 4600 1773 1945 3442 4548 7016 8433 13 681 10 423 8238 8073 
90 862 290 396 1079 646 1661 1810 1970 6327 -125 3690 

1243 520 1050 1778 2044 42 2254 4458 2613 411 -83 
23 234 113 99 125 106 354 663 684 1041 912 797 

4050 13 047 -241 5780 8557 15450 21356 30369 32889 15974 14944 14536 
5628 36508 24 748 20490 36 145 59581 58571 69010 48422 22799 18885 43534 

1994 1995 

3067 4179 
4389 6045 
1320 1357 
8345 9302 
7280 10711 

878 2568 
4891 4139 
1574 897 

10975 13 345 
689 9014 
981 1053 

1144 4519 
14 

934 2317 
2163 4708 

888 37 
809 1776 

7978 4500 
5977 10 937 
2792 2796 

652 1363 
1 875 3659 
1255 653 
9171 6243 
6321 13 674 
3366 1924 

637 935 
11066 29910 
49903 74701 

Total OEeD 18825 85021 41 023 43 091 70 346 116 454 134 629 168 250 167 939 112 788 109 001 130 931 142 992 209 470 
------

1. Reinvested earnings are not included in national statistics, except for Iceland from 1989. 
2. Figures for Portugal are only available from 1975 onward. 
Source: OECDIDAF - Based on official national statistics from the balance of payments converted in US$ at daily average exchange rate. 



Table 2. Foreign direct investment in OECD countries and in Argentina: inflows 1985-19951 

As a percentage of GDP 

1985 1986 1987 1988 1989 1990 1991 1992 1993 1994 1995 

Argentina 1.04 0.54 -0.02 0.90 1.35 1.30 1.29 1.77 0.99 1.09 
Australia 1.30 2.10 2.00 3.20 2.70 2.40 1.60 1.70 1.20 1.40 1.70 
Austria 0.26 0.20 034 0.30 0.47 0.40 0.20 0.50 0.50 0.70 0.60 
Be1gium-Luxembourg2 1.10 0.50 1.60 3.20 4.40 3.90 4.50 5.00 5.00 3.70 3.50 
Canada2 0.40 0.80 2.00 1.30 0.90 1.40 0.50 0.80 0.90 1.30 1.90 
Denmark 0.19 0.20 0.09 0.46 1.03 0.90 1.20 0.70 1.20 3.30 2.40 
Finland 0.20 0.48 030 0.50 0.42 0.60 -0.20 0.40 1.00 1.60 0.70 
France2 0.42 0.38 0.52 0.75 0.99 0.80 0.90 1.20 1.00 0.80 0.90 
Germany 0.09 0.13 0.17 0.10 0.59 0.20 0.30 0.10 0.10 0.00 0.40 
Greece 1.34 1.19 1.48 1.71 1.39 1.50 1.60 1.50 1.30 1.30 0.90 
Iceland2 0.80 0.20 0.00 -0.20 -0.50 0.10 0.50 -0.20 0.00 0.00 0.20 
Ireland 0.85 -0.17 030 0.27 0.25 1.70 2.30 2.80 2.30 1.80 3.80 
ItaJy2 0.30 0.00 0.54 0.82 0.29 0.60 0.20 0.30 0.40 0.20 0.40 
Japan2 0.10 0.01 0.10 -0.02 -0.04 0.06 0.04 0.10 0.00 0.00 0.00 

0\ Mexico 1.90 2.80 3.00 1.70 ...- 1.70 1.10 1.70 1.30 1.40 2.20 1.80 
Netherlands 1.10 1.70 1.40 2.10 3.70 4.30 2.30 2.40 2.50 1.80 2.80 
New Zealand 1.00 1.40 0.70 0.40 1.00 3.90 4.00 2.60 5.90 5.50 4.70 
Norway -0.71 1.47 0.22 0.30 1.70 1.00 -0.30 0.60 1.90 0.60 0.90 
Portugal 1.10 0.60 1.00 1.70 3.40 3.90 3.20 2.00 1.80 1.40 0.60 
Spain 2 1.17 1.49 1.55 2.03 2.22 2.79 2.00 1.40 1.70 1.90 1.10 
Sweden 0.40 0.80 0.36 0.90 0.90 0.90 2.60 -0.10 2.00 3.30 6.00 
Switzerland 1.13 1.31 1.20 0.02 1.29 1.97 1.10 0.20 0.00 1.30 0.60 
Turkey 0.19 0.21 0.16 0.50 0.84 0.65 0.70 0.60 0.40 0.50 0.60 
United Kingdom 1.30 1.50 2.20 2.60 3.60 3.40 1.60 1.50 1.60 1.10 2.70 
United States 0.52 0.87 1.34 1.22 1.34 0.86 0.40 0.30 0.70 0.80 1.10 

I. Data updated in January 1997. 
2. Reinvested earnings are not included in national statistics. 
Source: OECDIDAF - Based on official national statistics from the balance of payments. 
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Table 3. Direct investment abroad from OEeD countries: outflows 1971-1995 
US$ million 

Avg. annual outflows Flows of direct investment 

1971-1980 1981-1990 1984 1985 1986 1987 1988 1989 1990 1991 1992 

251 2226 1402 1887 3419 5096 4985 3267 260 3 105 113 
58 413 68 74 313 312 309 855 1663 1288 1871 

321 2086 282 231 1627 2680 3609 6114 6008 6179 11 l34 
1 l34 4185 3685 3862 3501 8538 3848 4583 4732 5652 3689 

106 629 93 303 646 618 719 2027 1 509 1851 2225 
61 1213 493 352 810 1141 2608 3108 3263 1049 -752 

1394 8562 2126 2226 5230 8704 12756 18 l37 26920 20501 19097 
2485 9036 4736 5 140 10076 9681 12087 15 181 23945 23677 19527 

3 2 7 1 6 10 27 3 
360 2871 2012 1820 2652 2339 5554 2 l35 7612 7326 5948 

1 805 18583 5965 6452 14480 19519 34210 44 l30 48024 30726 17222 
613 1056 1500 1208 

2783 6576 4877 2680 4036 8576 7164 14808 15272 l3 589 14279 
38 456 31 174 87 562 615 l35 2365 1472 391 

108 900 612 1228 1605 890 968 1352 1478 1840 434 
18 -7 13 

4 38 8 15 -2 -16 77 85 165 474 687 
127 820 249 252 377 754 1227 1470 2845 3574 1244 
460 4798 1506 1783 3947 4789 7468 10288 14645 7019 395 

3186 1 l39 4572 1461 1274 8696 7852 6372 6543 5673 
-1 9 -16 27 133 

5511 18558 8039 10818 17077 31 308 37110 35172 18636 15972 19037 
l3 435 17599 10 948 12 720 17 701 28977 17865 37604 30982 32696 42647 

1993 1994 1995 

1 087 5908 3488 
1467 1207 1 141 
3843 2492 9823 
5805 7436 5735 

90 116 37 
1379 3955 3063 
1407 4298 1512 

12 167 10 895 10 636 
15332 16656 34890 

11 49 1480 
11 23 18 

7231 5 108 5603 
l3 714 17938 22262 
1361 2524 3529 

10714 18 114 12728 
-1455 2039 1483 

882 1862 2446 
18 29 42 

107 283 606 
2648 3963 3524 
1393 6612 10 529 
8765 10 839 11 851 

l75 78 163 
25729 28346 40325 
77 247 53078 93406 

Total 30231 102734 48 271 56 589 89 045 135 758 161 876 208 309 216 690 184 587 164 997 189 659 194 933 265 544 

1. Reinvested earnings are not included in national statistics, except for Iceland from 1989. 
2. Figures for Portugal are only available from 1975 onward. 
Source: OECDIDAF - Based on official national statistics from the balance of payments; converted in US$ at daily average exchange rate. 



Table 4. Direct investment abroad from OEeD countries: outflows 1985.19951 

As a percentage of GDP 

1985 1986 1987 1988 1989 1990 1991 1992 1993 1994 1995 

Australia 1.10 1.90 2.40 1.90 1.10 0.10 1.0D 0.10 0.40 0.30 1.00 
Austria 0.08 0.32 0.30 0.23 0.68 1.00 0.8D 1.00 0.80 0.60 0.50 
Belgium-Luxembourg2 0.30 1.40 1.80 2.30 3.80 3.10 3.1D 5.00 :.80 1.10 3.60 
Canada2 0.82 1.13 1.71 1.08 0.80 0.80 1.0') 0.70 :.10 1.40 1.10 
Denmark 0.52 0.78 0.60 0.66 1.92 1.17 1.4') 1.60 1.00 2.70 1.80 
Finland 0.65 1.20 1.28 2.47 2.68 2.40 0.90 -0.70 1.70 4.40 1.20 
France2 0.43 0.71 0.98 1.32 1.88 2.27 1.71 1.40 1.00 0.80 0.70 
Germany 0.80 1.10 0.90 1.00 1.30 1.60 1.5) 1.00 0.90 0.70 1.40 
Iceland2 0.00 0.10 0.10 0.00 0.10 0.10 0.2) 0.00 0.20 0.40 0.20 
Italy2 0.43 0.44 0.31 0.70 0.23 0.70 0.6) 0.50 0.70 0.50 0.50 
Japan2 0.48 0.73 0.81 1.18 1.54 1.60 0.9) 0.50 0.30 0.40 0.40 
Korea 0.62 1.09 0.40 0.35 0.28 0.42 0.51 0.39 0.41 0.66 0.77 
Netherlands 2.10 2.30 3.90 3.10 6.50 5.40 4.70 4.10 3.80 5.40 3.20 
New Zealand 0.80 0.30 1.50 1.40 0.30 5.40 3.50 0.90 -2.80 4.00 2.50 

0\ Norway 2.11 2.30 1.10 1.08 1.50 1.40 1.70 0.40 0.90 0.70 1.70 w 
Portugal 0.11 0.00 -0.03 0.19 0.19 0.20 0.60 0.70 0.10 0.30 0.60 
Spain2 0.15 0.16 0.26 0.36 0.39 0.60 0.70 0.20 0.60 0.80 0.60 
Sweden 1.77 3.00 3.00 4.10 5.40 6.40 2.90 0.20 0.80 3.30 4.60 
Switzerland 4.93 1.08 0.75 4.74 4.40 2.83 2.80 2.40 3.80 4.20 3.90 
Turkey 0.00 0.00 0.04 0.01 0.00 0.00 0.00 0.10 0.00 0.10 0.10 
United Kingdom 2.38 3.00 4.50 4.40 4.22 1.90 1.60 1.70 2.70 2.80 3.70 
United States 0.33 0.45 0.60 0.40 0.70 0.60 0.60 0.70 1.20 0.80 1.30 

I. Data updated in Ia.-mary 1997. For OECD countries not shown and for Argentina, data on outflows are not available. 
2. Reinvested earnings are not included in national statistics. 
Source: OECDIDAF - Based on official national statistics from the balance of payments. 
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