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The draft hypothetical critical scenarios are an accumulation of fictional experiences reflecting 

situations presenting common challenges to mining companies operating worldwide, particularly in 

conflict and unstable environments, in such areas as human rights, environment, corruption, 

transparency and supply chain. It is proposed that the hypothetical critical scenarios once refined and 

integrated as appropriate will provide the basis for the elaboration of practical guidance on due 

diligence in the mining sector. 
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KEYWORDS: Community Consultation; Human Rights (Indigenous Rights, Right to life, 

Right to health, Right to an adequate standard of living); Environmental Impact. 
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HYPOTHETICAL CRITICAL SCENARIO 1 

KEYWORDS: Community Consultation; Human Rights (Indigenous Rights, Right to life, 

Right to health, Right to an adequate standard of living); Environmental Impact. 

 

Copper Mine Corporation Ltd. first began exploration and development of Copper Fields Concession in 

1990. The concession field is fairly remote. In 1991 Copper Mine Corporations Ltd built a new town, 

Copper Mining Community, about 45 miles from the main development site to support work on Copper 

Fields Concession. Indigenous populations lived on the land of Copper Fields Concession and proximate 

lands. Original development of the mine was confined underground, but recently Copper Mine 

Corporation announced plans to vastly expand its copper production and turn the mine into an open pit 

mine ten times larger than the current site. The Special Mining Concession Act, passed by Host Country in 

1989 as a result of the influence exercised by Copper Mine Corporation Ltd. on high level political figures, 

exempts Copper Fields Concession from many domestic environmental, indigenous and occupational 

health and safety requirements. Among others, these exemptions allow Copper Mine Corporation to 

determine the nature and format of community consultations before beginning operations, to draw as much 

water as needed free of charge, to manage mine waste and tailings in any matter it sees fit and keep all 

contractual and revenue information confidential. 

 

The proposed plans will expand operations over Sacred Site (a cultural site sacred for the indigenous 

population), displace 7,300 Indigenous Peoples, draw 60 million litres of water daily from Aquifer, and 

heavily increase traffic in all roads going and coming from the site. Further, the proposed plan sets out a 

riverine tailings disposal method as the only viable option for tailings management wherein mine waste 

will flow into the main river that Indigenous Peoples use for subsistence farming and fishing. Copper 

Mining Community, which is mainly composed of workers at the mine site, has already seen a rapid 

population expansion, which has put strains on the sustainable use of Aquifer water source and has led to a 

rise in drug-related crimes and sexual assaults in the area. In order to preserve water for personal and 

domestic uses, a local ordinance prevents the use of water for certain types of agricultural practices typical 

of Indigenous Peoples in and around the vicinity of Copper Mining Community. Tensions between Copper 

Mining Community and Indigenous Peoples have mounted as some Indigenous Peoples began protesting 

the expansion of Copper Mine Corporation’s activities. A vocal group of Indigenous People allege that 

they were never consulted, nor gave free, prior or informed consent to the mining operations on their 

historical land, and that their traditional livelihood, which they claim is already at risk, will be further 

threatened by the proposed expansion. Lawyers for indigenous peoples petitioned Host State for access to 

the concession contracts but they have repeatedly been denied access; all the terms of all the contractual 

relations between Copper Mine Corporation and Host State are unknown. 

 

Copper Mine Corporation consulted with Indigenous Peoples Leader one year before announcing plans to 

expand the mining operations. They provided him with duly executed environmental and social impact 

assessments and made sure that Indigenous Peoples Leader understood the ramifications of the expanded 

operations. The impact assessments noted how the riverine tailings disposal could reduce the fish 

population in the river by 20% after 12 years, and that tailings disposal may render the water unsafe for 

agricultural purposes after 8 years. An estimated 12,000 people’s livelihood in total would be affected by 

the expansion. Indigenous Peoples Leader gave formal approval of the project, which sparked deep 

divisions amongst Indigenous People. Few months later, it was reported that Indigenous Peoples Leader 

had personal shares in Copper Mine Corporation. Copper Mine Corporation also consulted with 1,100 of 

the 7,300 displaced peoples and was able to obtain varying degrees of consent from them, although later 

facts reveal that most had not understood that they would not be able to continue their traditional 

subsistence agricultural practices in their new homes in Copper Mining Community, and that the new 

mining operations would prohibit them access to Sacred Site.  
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As part of its resettlement plans, a majority of the displaced indigenous population would be resettled into 

purpose-built apartment complexes in a suburb of Copper Mining Community. The remaining displaced 

population, including Indigenous Leader and his extended family, would be resettled into houses in a 

wealthier part of Copper Mining Community. Copper Mine Corporation also entered into a “Memorandum 

of Understanding” (“MoA”) with Indigenous Leader and six other elected representatives of Indigenous 

Peoples. Pursuant to the “MoA”, Copper Mine Corporation also plans to build a cultural preservation 

centre in Copper Mining Community (complete with indigenous language and cultural education 

programs), initiate inter-community dialogue and awareness building on relationships between indigenous 

peoples and the other community members, and build one new school and one new hospital. The details 

regarding any formal agreement with the Host State as to the compensation for the resettlement of the 

proposed displaced inhabitants of Copper Fields Concession are not public.  

 

Copper Mine Corporation has also initiated widespread rain-harvesting plans for water conservation in 

order to offset their dramatic increased use of Aquifer, although an independent scientific study declared 

that one whole year of rain harvesting in the planned 600 square kilometre test site would collect less than 

2 days worth of water used by the proposed mining operations. The study further noted that the increased 

use of water in the proposed plans would likely cause the shallow bore wells in the remaining indigenous 

communities (consisting of approximately 900 families) closest to the mining site to run dry after 8 years 

of operation, a possibility that was also noted in the Copper Mine Corporation’s own environmental 

impact assessment which was never publicly released.  
 

Examples of key challenges to be addressed in the practical guidance: 

 How would a company respond to freely offered (by contract or other special statutory provision) 

exemptions from host states regulations on issues related to the environment, labour, health, safety 

and other issues? Does your response differ if these exemptions were (a) targeted solely for your 

investment; (b) applicable to all similar investments; or (b) pre-existing? 

 How could a company engage a host state to ensure adequate resettlement and compensation for 

displaced persons and other affected communities? How could a company respond if a host state fails 

to meet its own obligations for resettlement or compensation, either under domestic law or under any 

agreement with the company? 

 What steps could a company take to ensure affected communities are adequately consulted? What if 

the government is unwilling or unable to conduct or facilitate consultations? How should a company 

define and delimit the communities affected by its operations?   

 To what extent a company is expected to disclose information that is relevant to the lives of affected 

communities, when the disclosure of that information is not required by local law or may be subject 

to confidentiality restrictions under a contract? What specific types information would be relevant for 

the purposes of disclosure? 
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HYPOTHETICAL CRITICAL SCENARIO 2 

KEYWORDS: Conflict Minerals; Supply Chain; Human Rights (Labour Rights, Right to 

Life, Right to Security of the Person); Corruption.  

 

Host State has a long history of aggravated civil war characterized by egregious human rights abuses, 

including mass killings, rapes, torture, the use of child soldiers, forced labour, arbitrary arrests, and 

detention. Despite the formal resolution of the civil war, many armed groups, often divided along historical 

political and ethnic lines, continue to operate in and control large expanses of territory in the remote 

southern parts of Host State. Some of the prominent illegal armed groups in south Host State have been 

historically aligned with Neighbouring State. Local and international civil society organizations, as well as 

expert bodies from international organizations have documented the human rights abuses still occurring in 

south Host State. Both the illegal armed groups and the national army have been implicated. 

 

South Host State has vast deposits of naturally occurring sub-soil minerals, particularly cassiterite. An 

informal sector of small-scale artisanal mining extracts cassiterite in the area, which passes from local 

intermediaries to licensed domestic traders and then finally to international tin trade and processing 

companies. Illegal armed groups and the national army both exert effective control over the ground 

exploitation and trade in cassiterite in south Host State, by directly controlling mines and/or by heavily 

taxing and extorting large proportions of cassiterite from the artisanal miners operating within their areas 

of control. The miners operating in these areas are frequently subject to forced labour, harsh working 

conditions with little or no safety precautions and threats to their and their families’ lives for failure to 

comply with the demands of the armed groups or national army. The use of child labour in artisanal mines 

is also prevalent. Artisanal miners in southern Host State are supposed to obtain official licenses to operate 

legally under domestic laws.  

 

International Tin Corporation often sources its cassiterite from southern Host State. Its smelting and 

international exporting operations are located in Neighbouring State. International Tin Corporation has a 

policy of only buying from government-licensed traders who must certify that illegal armed groups were 

not involved in the mining or logistics (transport and passage fees) of the cassiterite offered for purchase. 

Despite these assurances, recent evidence obtained by experts from an international organization has 

shown that 35% of the cassiterite obtained from International Tin Corporation’s traders in south Host State 

may be sourced from mines either directly controlled by illegal armed groups or in areas under their 

effective control. Further, three of International Tin Corporation’s government-licensed traders pre-

finance intermediaries who source cassiterite from mines controlled by the national army. In response to 

demands from International Tin Corporation, these traders document the exact amount of cassiterite 

received by their intermediaries. 

 

In exporting cassiterite by land to Neighbouring State, the transporters for International Tin Corporation 

often receive solicitations by border officials to pay mandatory undocumented fees in return for a 

guarantee of smooth delivery. Facing pressure from International Tin Corporation to meet contractual 

demands, the transporters frequently under declare the value and quantity of the cassiterite they are 

exporting. 
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Examples of issues to be addressed in the practical guidance: 

 How can a company that is sourcing minerals from areas of conflict rightly determine their origin to 

ensure the minerals are free from the influence of armed groups?  

 Is any military involvement in the supply chain acceptable? Is there any difference between sourcing 

minerals from mines controlled by armed groups and sourcing minerals that have been taxed along 

trade routes?   

 How can a company ensure that transporters and other contractors do not pay bribes and other 

undocumented fees?  

 How far along its supply chain is a company operating in the mining sector expected to perform due 

diligence on its business partners? Does a company consider disclosure of information on the 

activities of subcontractors, suppliers and joint venture partners as a method to ensure transparency in 

its operations? 

 How would a company manage a situation in which it sources minerals from zones where child 

labour is common practice?  

 

 

 

HYPOTHETICAL CRITICAL SCENARIO 3 

KEYWORDS: Conflict of interest; Contract Transparency; Revenue Transparency; 

Corruption.  

 

After an official study confirmed the existence of gold reserves in Gold Concession, Host State decided to 

bid out a 10 year joint venture exploration and development contract for Gold Concession under the rules 

provided in the Host State Bidding and Contracting Act. After a lengthy bidding process of 4 years, in 

which Host State continually failed to follow its bidding rules by allowing new financial and technical bids 

after official closing dates, Local Agent in the Host State approached one of the final bidders, Gold 

Exploration and Development Corporation, and offered to guarantee their award of the contract for a fee.  

According to Agent, their failure to pay this fee would result in them losing the bid, in which they had 

already invested significant resources. Gold Exploration and Development Corporation paid the fee into 

the bank account of a third party unknown intermediary and was subsequently awarded the contract.  

 

The primary joint venture contract for exploration and development of Gold Concession was signed in 

2000. In line with domestic laws, no parliamentary approval was required. Legal title was granted to Gold 

Exploration and Development Corporation, with the state-owned joint venture partner Host Gold 

Corporation having 15% equity participation in the project. The terms of the agreement also required 10% 

participation with a local partner. The joint venture tendered bids from local partners. At the insistence of 

state-owned Host Gold Corporation, they awarded the partnership to a non-bidding company, Local 

Corporation, under the most beneficial terms provided in one of the losing bids. A nephew from the 

Deputy Minister of Mines is a majority shareholder in Local Corporation. 

 

According to the provisions of the primary contract, the project would have to abide by domestic 

environmental, health and safety requirements, some of which (i.e. labour protections such as child labour 

standards and freedom of association provisions; environmental requirements) are significantly lower than, 

or conflict with, international standards.  Major tax exemptions for operations would also be given. Gold 

Corporation would have an option to further develop the concession at the termination of the contract and 

Gold Exploration and Development Corporation’s internal auditors would submit all reporting and 

accounting information for purposes of taxation and royalties. License and area fees would be paid into a 
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general revenue account provided by the Ministry of Mines and Ministry of Finance. The investment 

would benefit from an environmental, health, safety and tax regulatory stabilization, and the government 

would be liable to reimburse the joint venture for any regulatory measures affecting the economic 

equilibrium of the project. All information exchanged between the parties and within the agreement would 

be confidential and no party could divulge such information without written consent of the other party, 

unless required to do so by law. 

 

In 2006, International NGO released a report tracing fee payments made under the primary contract into a 

general revenue account controlled solely by the Minister of Mines. The report obtained electronic 

evidence of at least 7 large payments made from the general revenue account into Offshore State accounts 

held by the Minister of Mines. A local civil society organization lodged a Freedom of Information request 

in Host State to gain access to the primary contract. The state refused to disclose the contract, claiming that 

the contract constituted commercially sensitive information and an exception under the Act.  

 

To keep operating costs down, Host Gold Corporation has continually pressured Gold Exploration and 

Development Corporation to conduct operations only in accordance with domestic environmental and 

social standards, which are lower than applicable international standards. 

 

After successful exploratory activities, the Host Gold Corporation and Gold Exploration and Development 

Corporation joint venture wishes to pick up its option and begin full-scale development of Gold 

Concession by 2012. Local and international civil society groups have strongly criticized this decision in 

light of Gold Exploration and Development Corporation’s alleged involvement in corruption and the 

general lack of transparency and accountability that characterized the project. 

 

Examples of issues to be addressed in the practical guidance:   

 How should your company engage with agents, consultants and joint-ventures partners in 

international business transactions? Should your company use its economic influence to promote 

transparency and accountability in bidding and contracting processes, even when local government 

officials are resistant? 

 How should license fees and other payments under a contract be made to public authorities in key 

natural resource contracts? If public officials are resistant to efforts to install relevant oversight 

mechanisms, should a company use its economic influence to promote transparency and 

accountability?  

 How can a company work in partnership with legitimate civil society organizations to promote 

transparency and avoid the imposition of unpredictable or unjust costs on companies? 

 What precise safeguards could be used to ensure adequate oversight of fees, royalties, taxes, and any 

compensation for communities? 

 When a company is bound by a confidentiality clause, what can it do to disclose information that is 

of potentially public interest? 

 How should a company respond when the host government or a local partner puts pressure on the 

company to apply domestic standards which are lower than relevant international standards? 
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HYPOTHETICAL CRITICAL SCENARIO 4 

KEYWORDS: Security and Human Rights; Disclosure of Payments; Whistle-Blowing. 

 

Between 1960 and 2000, Host State was governed by an authoritarian military regime. During this 40-year 

period, the government systematically repressed civil unrest and engaged in widespread abuses of human 

rights. In one region populated by a vocal minority group, government forces killed an estimated 15,000 

people in a seven year military campaign to squash local unrest and protest. The regime change in 2000, 

aided by concerted diplomatic efforts, led to the incorporation of many military leaders directly into the 

new government of Host State.  

 

Columbite-Tantalite Corp has operated in Host State since 1990. Their major asset is Remote Tantalum 

Mine in northern Host State, said to contain the fifth largest untapped reserves of columbite-tantalite in the 

world. The area’s inhabitants belong to a minority ethnic group which faced violence and abuse at the 

hands of the government during the military rule. A local armed independence movement, Local Militia, 

has operated in the area since 1980, contributing to the violence and military counter violence in north 

Host State. Although much of the country has stabilized since the regime change, the continued presence 

of these groups in north Host State has sustained sporadic violence. A more radical offshoot of Local 

Militia, called Radical Militia, which has been designated a terrorist organization by the home state of 

Columbite-Tantalite Corp, also operates in the area of Remote Tantalum Mine. Between 1990 and 1997, 

these militias were known to attack company facilities and, occasionally, kidnap employees. In 1998 

Columbite-Tantalite Corp paid the Radical Militia and allowed the use of their private airstrip in a remote 

part of the concession without operations. After this, attacks stopped and all subsequent violence was 

directed towards government forces and/or civilians accused of supporting the government.  

 

Between 1992 and 2000, Columbite-Tantalite Corp also paid more than $8 million to the national military 

for necessary security and protection. They paid another $1.6 million in unofficial undocumented payments 

to Military General between 1993 and 1997 and have allowed the military to use their private port. In 

2002, the Host State Truth & Reconciliation Commission declared that Military General was responsible 

for the arbitrary killings and torture of civilians in the province of Remote Tantalum Mine. Particular 

reference was made to one incident in which a military operation based out of Remote Tantalum Mine 

caused the deaths of 300 innocent civilians. The Commission further found that in controlling the 

construction of power lines and roads meant for supporting operations on Remote Tantalum Mine, the 

military had violated numerous international human rights and labour standards. In isolated incident in 

1996, security forces – including Columbite-Tantalite Corp’s own private security - brutally squashed a 

local protest against Columbite-Tantalite Corp. The local protesters had accused Columbite-Tantalite Corp 

of materially supporting the military forces and using intimidation to suppress action by local trade union 

leaders who called for better working conditions in Remote Cassiterite Mine. Four people were 

subsequently killed - including two of the trade union leaders - and 65 others were severely injured. 

 

Columbite-Tantalite Corp has hired private security forces to protect the mine and mine employees since 

the regime change in 2000. The head of the private security for Remote Tantalum Mine was a former leader 

in Local Militia. In 2007, Manager at Remote Tantalum Mine publicly spoke out that Columbite-Tantalite 

Corp had made undocumented payments to Local Militia since 1998 in return for safety guarantees other 

services, including quelling local labour unrest. He claimed that Columbite-Tantalite Corp paid Local 

Militia even after the 2000 regime change, and that Columbite-Tantalite Corp had made at least five large 

payments to Radical Militia between 1998 and 2005.  Manager explained that a demand for further 

payments from Radical Militia in 2006 prompted him to speak out and that failure to address this issue 

could threaten the safety of company employees. Columbite-Tantalite Corp admitted to making “extortion 

payments” out of necessity to the Local Militia and Radical Militia between 1998 and 2000, but denies 
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making any such payments to any organizations since 2000. Recently, a road bomb exploded a Columbite-

Tantalite Corp truck on its way to a processing zone, causing severe injuries for the driver. 

 

As a result of speaking out, Manager has received death threats from anonymous callers claiming to be 

affiliated with Radical Militia. His superior at Remote Tantalum Mine refused to investigate the calls and 

hinted that he would lose his job if he continued talking about any payments to any armed groups. 

 

Examples of issues to be addressed in the practical guidance:  

 To what degree, if any, is corporate engagement with the military for security and protection 

admissible?  To what extent does the degree of professionalization and reputation of the military 

affect your answer to this question? 

 How could a company respond to the solicitation of protection payments from illegal armed groups? 

What if the personal safety of employees is directly threatened? 

 How should a company record payments for security? How should a company respond to public 

demands for publishing such payments? Are there any steps a company can take to protect potentially 

sensitive business information while also meeting stakeholder demands for the disclosure of security 

and protection payments? 

 What steps should a company take to protect employees who speak out about wrongdoing? What 

safeguards could they use to ensure that lower level local management adheres to company policies 

on speaking out? 
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HYPOTHETICAL CRITICAL SCENARIO 5 

KEYWORDS: Environmental Degradation; Corruption; Human Rights (Right to Health; 

Right to Life) 

 

The island of BioIsland in Host State is home to an extremely rich and diverse ecosystem consisting of rare 

plants and fauna, birds and reptiles. Due to the dense populations of rare reef fish and coral molluscs, 

BioIsland’s surrounding waters and archipelago have been added to the UNESCO World Heritage 

Tentative List for consideration by the World Heritage Committee as a site having outstanding universal 

value. 

Gold and Copper Mining Corporation began exploration activities on BioIsland in 1988. In 1994, 1,500 

square miles of jungle forest was cut down for exploration and development preparation. Local populations 

of two indigenous bird species dropped by more than 45% between 1995 and 2000. In 2000 Gold and 

Copper Mining Corporation renewed its agreement with Host State with the view to begin large-scale 

development of a copper deposit. To expedite the development process, Host State’s Ministry of 

Environmental Affairs offered to temporarily postpone domestic requirements on environmental impact 

assessment and mitigation in return for additional processing fee payments. Gold and Copper Mining 

Corporation paid this fee and began its activities. 

After 3 years of operation, the mine began to suffer from acid mine drainage, and acidic waste and toxic 

metals leached into the nearby river that flowed into BioIsland’s archipelago. Between 2004 and 2007, the 

Gold and Copper Mining Corporation mine also disposed 45 million tonnes of tailings into the river. In 

2007, seven people from a community of local inhabitants downstream from the mine began suffering 

from cyanide and mercury poisoning, both found in the toxic mine waste that had leached into the river. 

After protracted debates, the families of the deceased, leaders from the affected local communities and 

Gold and Copper Mining Corporation agreed on a compensation settlement for the deceased families and a 

separate trust fund for the other affected communities. Objections by Host State (regarding Gold and 

Copper Mining Corporation meddling in domestic affairs) forced Gold and Copper Mining Corporation to 

accept Host State as the official administrator of this separate trust fund. 

 

The fluctuation in water temperatures, increase in sedimentary deposits, and toxic pollutants discharged 

into the marine environment surrounding BioIsland contributed to an overall decrease in native reef fish 

population by 20% between 2000 and 2009, according to a scientific study by an expert group from an 

international organization. The study also claimed that the mining operations further contributed to the 

recession of the coral reefs off of BioIsland’s archipelago, resulting in further loss of biodiversity and 

habitat.  

 

In 2009, Gold and Copper Mining Corporation agreed to suspend development on BioIsland and begin 

mine rehabilitation efforts in some parts of its concession and develop new methods to mitigate the 

environmental impacts in other parts of its concession. 
 

Examples of issues to be addressed in the practical guidance: 

 Do mining operations in areas of exceptional natural diversity or fragility require higher degrees of 

special care to manage environmental impacts? What, if any, are the special steps a company could 

take to operate in areas proximate to protected and/or fragile environments? How can a company 

continue managing tailings and other mine waste when the only viable management option would 

severely degrade environmentally diverse and fragile lands? 

 How does your company respond to temporary exemptions from environmental regulations?  

 What appropriate safeguards does your company put in place to ensure that any compensation is 

equitably distributed to affected communities? 
 


