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Sustainable	  Development	  
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December	  2014	  
	  

Background	  
The	   Organisation	   for	   Economic	   Co-‐operation	   and	   Development	   (OECD)	   is	  
updating	   its	   Policy	   Framework	   for	   Investment	   (PFI)	   to	   reflect	   new	   global	  
economic	  fundamentals	  and	  to	  incorporate	  feedback	  from	  the	  international	  
investment	  policy	   community.	  As	  part	  of	   this	  process,	   the	  OECD	   is	   inviting	  
public	  comment	  on	  the	  revised	  chapters,	  with	  a	  view	  to	  informing	  revisions	  
of	  the	  updated	  text.	  
	  
The	   Investment	   Program	   of	   the	   International	   Institute	   for	   Sustainable	  
Development	   (IISD)	   has	   taken	   a	   global	   lead	   in	   calling	   for	   the	   reform	   of	  
international	   investment	   frameworks,	   contracts	   and	   the	   arbitration	   of	  
investment	   disputes	   in	   an	   effort	   to	   ensure	   that	   investment	   genuinely	  
advances	   sustainable	   development.	   Having	   linked	   its	   robust	   technical	  
credentials	   in	   economic	   and	   legal	   analysis	   with	   realistic	   prescriptions	   for	  
change,	   with	   a	   focus	   on	   implementation	   and	   outcomes,	   IISD	   works	   to	  
accelerate	   policy	   innovations	   to	   enhance	   sustainable	   development.	   In	   this	  
spirit,	   IISD	   would	   like	   to	   submit	   its	   contribution	   to	   the	   OECD	   public	  
consultation	  on	  updating	  the	  PFI.	  
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We	  welcome	  the	  opportunity	  to	  comment	  and	  will	  focus	  on	  the	  following	  documents:	  
	  

1. Draft	  Chapters:	  Horizontal	  policies	  and	  practices,	  and	  Investment	  policy	  
2. Draft	  Chapter:	  Responsible	  business	  conduct	  
3. Draft	  Chapter:	  Investment	  framework	  for	  green	  growth	  

	  

1.0	   Draft	  Chapters:	  Horizontal	  policies	  and	  practices,	  and	  
Investment	  policy	  
This	  discussion	  is	  organized	  in	  three	  parts.	  The	  first	  considers	  some	  key	  conceptual	  elements	  set	  out	  
in	  the	  early	  paragraphs	  of	  each	  of	  the	  two	  draft	  chapters.	  Following	  these	  introductory	  comments,	  
we	  provide	  additional	  and	  specific	  comments	  on	  a	  more	  detailed	  basis.	  
	  

1.1	   Introductory	  Comments	  on	  Key	  Conceptual	  Elements	  

Without	  fully	  understanding	  the	  architecture	  of	  the	  revised	  PFI,	  these	  two	  draft	  chapters	  appear	  to	  
be	   critical	   components	   of	   the	   project.	   Their	   conceptual	   frameworks	   are	   central	   to	   the	   overall	  
conceptual	  framework	  of	  the	  project.	  	  
	  
IISD	   therefore	  sees	   the	  opening	  paragraphs	  of	  each	  of	   the	  draft	  chapters	   (“Horizontal	  Policies	  and	  
Practices”	   and	   “Investment	   Policy”)	   as	   extremely	   important.	   The	   current	   formulation,	   however,	  
requires	   re-‐orientation	   in	   terms	   of	   the	   scope	   and	   objectives	   of	   sound	   investment	   policy	   for	  
sustainable	  development.	  
	  

Paragraph	  1	  

Paragraph	  1,	  leading	  the	  discussion	  on	  “Horizontal	  Policies	  and	  Practices,”	  reads:	  
	  

1.	   An	   effective	   investment	   policy	   is	   grounded	   in	   strong	   institutions	   and	   effective	   public	  
governance.	   Investors	   expect	   government	   to	   develop	   and	   implement	   policies,	   laws	   and	  
regulations	   in	  a	  reliable	  and	  fair	  manner.	  Strong	   institutions	  help	  to	  maintain	  a	  predictable	  
and	   transparent	  environment	   for	   investors	   that	   lowers	   risk	  and	   reduces	   the	  hurdle	   rate	   for	  
any	   given	   project,	   thereby	   increasing	   the	   overall	   rate	   of	   investment.	   Firms	   need	   to	   know	  
what	  the	  rules	  of	  the	  game	  are	  and	  require	  some	  assurance	  that	  those	  rules	  will	  not	  change	  
once	  they	  have	  invested.	  This	  applies	  to	  all	   investors,	  but	   is	  particularly	   important	  for	  SMEs	  
and	  foreign	  firms.	  In	  terms	  of	  public	  governance,	  the	  key	  pre-‐requisites	  for	  investment	  policy	  
include	   respect	   for	   the	   rule	   of	   law,	   quality	   regulation,	   transparency	   and	   openness	   and	  
integrity.	  Effective	  action	  across	  these	  dimensions	  will	  encourage	  investment	  and	  reduce	  the	  
costs	  of	  doing	  business.	  	  
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IISD	   takes	  no	   issue	  with	   the	   first	   three	   sentences.	  Our	   fundamental	  disagreement	  begins	  with	   the	  
fourth	  sentence:	  “Firms	  need	  to	  know	  what	  the	  rules	  of	  the	  game	  are	  and	  require	  some	  assurance	  
that	   those	   rules	   will	   not	   change	   once	   they	   have	   invested.	   This	   applies	   to	   all	   investors,	   but	   is	  
particularly	   important	   for	   SMEs	   and	   foreign	   firms.”	   It	   is	   untrue	   that	   informed	   and	   high	   quality	  
investors	  expect	   that	  “rules	  will	  not	  change”	  once	  an	   investment	   is	  made.	  No	  responsible	   investor	  
anticipates	  knowing	  prior	  to	  an	  investment	  what	  the	  rules	  will	  all	  look	  like	  10,	  20,	  30	  or	  more	  years	  
later.	  Nor	  would	  the	  investor	  expect	  all	  the	  rules	  to	  remain	  exactly	  the	  same	  as	  when	  the	  investment	  
is	  made.	  We	  recommend	  that	  the	  OECD	  omit	  suggesting	  that	  rules	  should	  not	  change	   in	  this	  draft	  
chapter	   and	   throughout.	   The	   impact	   of	   this	   advice	   is	   distorting	   and	   irresponsible,	   particularly	   in	  
developing	  countries.	  	  
	  
Indeed,	   consider	   the	   long-‐time	   work	   of	   the	   OECD	   on	   enhanced	   environmental	   regulations	   and	  
regulation-‐making,	   labour	   laws,	  competition	  policy,	  and	   its	  current	   focus	  on	   tax	   reform	  to	  prevent	  
tax	   havens	   and	   related	   abuses.	   Should	   none	   of	   this	   apply	   to	   governments	   receiving	   new	  
investments?	   Should	   the	   results	   only	   apply	   going	   forward	  and	  never	   to	  existing	   investors?	  Do	   the	  
OECD	   recommendations	   consistently	   note	   the	   need	   to	   grandfather	   existing	   investments	   from	  
recommended	   changes?	   Simply	   to	   ask	   the	   questions	   is	   to	   provide	   their	   obvious	   answers.	   Yet,	  
paragraph	  1	  quoted	  above	  seems	  to	  suggest	  otherwise.	  	  
	  
As	   this	   is	   an	  approach	   that	   is	   repeated	   in	   some	   form	  on	  multiple	  occasions	   throughout	   the	  entire	  
draft	  chapter,	   it	   is	  critical	   for	   it	   to	  be	  addressed	  here.	   Investors	  need	  to	  be	  clear	  that	  the	  rules	  to	  
which	  they	  are	  subject	  will	  legitimately	  change	  over	  the	  course	  of	  the	  investment.	  This	  happens	  as	  
a	  matter	  of	  routine	  in	  every	  country.	  Law	  is	  not	  frozen	  at	  different	  times	  and	  stages	  for	  different	  
investors	  depending	  on	  when	  they	  made	  their	  investment.	  This	  should	  be	  beyond	  any	  doubt,	  and	  
the	   language	   of	   the	   draft	   chapter	   should	   clearly	   state	   this	   and	   reflect	   this	   reality	   in	   subsequent	  
sections.	  	  
	  
The	  issue	  for	  discussion	  is	  not	  whether	  change	  is	  to	  be	  expected,	  but	  what	  is	  meant	  by	  “legitimately”	  
change.	  Turning	  back	  to	  the	  final	  sentences	  of	  paragraph	  1:	  
	  

In	  terms	  of	  public	  governance,	  the	  key	  pre-‐requisites	  for	  investment	  policy	  include	  respect	  for	  
the	  rule	  of	  law,	  quality	  regulation,	  transparency	  and	  openness	  and	  integrity.	  Effective	  action	  
across	  these	  dimensions	  will	  encourage	  investment	  and	  reduce	  the	  costs	  of	  doing	  business.	  

	  
To	  complete	  the	  circle,	  when	  laws	  and	  regulations	  are	  changed	  in	  a	  manner	  that	  reflects	  the	  rule	  of	  
law,	  that	  seeks	  to	  enhance	  quality	  regulation,	  that	  is	  transparent	  (bearing	  in	  mind	  different	  levels	  of	  
capacity),	  that	  is	  open	  and	  reflects	  the	  integrity	  of	  the	  good-‐faith	  purpose	  of	  the	  measure,	  investors	  
have	  no	  legitimate	  right	  to	  expect	  more.	  
	  
The	  concern	  with	  paragraph	  1	  is	  furthered	  by	  paragraph	  7:	  	  
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7.	   […]	   International	   trade	   and	   investment	   agreements	   can	   provide	   added	   transparency	  
concerning	  the	  regulation	  of	   foreign	   investors	   in	  signatory	  countries.	  They	  can	  also	  provide	  
policy	  predictability	  by	  locking	  in	  current	  policies	  or	  providing	  a	  mutually	  agreed	  mechanism	  
to	  handle	  policy	  change.	  As	  in	  a	  domestic	  context,	  policy	  stability	  comes	  at	  a	  cost	  in	  terms	  of	  
reducing	   flexibility	   if	  circumstances	  change.	  This	   trade-‐off	   is	  discussed	   in	  more	  detail	   in	   the	  
investment	  and	  trade	  chapters.	  	  

	  
While	   some	   agreements	   have	   addressed	   investment	   liberalization	   policies	   through	   a	   lock-‐in	   and	  
ratchet-‐up	  approach,	  we	  are	  not	  aware	  of	  any	  agreements	  that	  have	  locked	  in	  any	  policies	  related	  to	  
the	   conduct	  of	   an	   investment	  or	  other	  public	   policy	  matters.	   Indeed,	   in	  no	   instance	  has	   IISD	  ever	  
heard	  a	  government	  suggest	  or	  argue	  that	   the	  purpose	  of	   investment	  treaties	   is	   to	   lock	   in	  policies	  
relating	  to	  an	   investment	  at	   the	  time	  any	  given	   investment	   is	  made.	  Further,	  we	  are	  unclear	  what	  
the	   statement	   that	   trade	   and	   investment	   agreements	   establish	   a	   “mutually	   agreed	  mechanism	   to	  
handle	   policy	   change”	  means.	   The	   suggestion	   that	   investment	   treaties	   should	   have	   such	   a	   lock-‐in	  
effect	  is	  both	  misleading	  and	  misdirected.	  We	  suggest	  that	  the	  entire	  paragraph	  or	  the	  text	  quoted	  
above	  be	  deleted.	  	  
	  

Paragraph	  8	  

Turning	   to	   paragraph	   8,	   which	   introduces	   the	   second	   draft	   chapter,	   “Investment	   Policy,”	   similar	  
concerns	  arise	  in	  terms	  of	  the	  orientation	  of	  what	  follows.	  Paragraph	  8	  reads,	  in	  full:	  	  
	  

8.	   Investment	  policy	   refers	  broadly	   to	   the	   set	  of	  policies	   shaping	  how	   investors	  are	   treated	  
and	   their	   assets	   protected.	   It	   relates	   to	   a	   country’s	   laws,	   regulations	   and	   practices	   that	  
directly	  enable	  or	  discourage	  investment	  and	  that,	  if	  well	  crafted,	  enhance	  the	  public	  benefit	  
from	  investment.	  While	  it	  can	  take	  many	  different	  regulatory	  and	  institutional	  forms	  and	  fall	  
under	  the	  responsibility	  of	  many	  different	  ministries	  and	  government	  agencies,	  the	  overriding	  
focus	  of	   investment	  policy	  remains	  the	  treatment	  of	   investors:	  public	  and	  private,	  domestic	  
and	  foreign,	  small	  and	  large,	  and	  in	  both	  the	  formal	  and	  informal	  sectors.	  Investment	  policy	  
should	   be	   consistent	   with	   national	   development	   plans	   and	   other	   strategies	   to	   ensure	  
sustainable	  and	  inclusive	  development.	  	  

	  
The	   first	   sentence	   is	   incorrect.	   Investment	   policy,	   from	   the	   point	   of	   view	   of	   the	   government	  
responsible	  for	  making	  that	  policy,	  refers	  to	  the	  full	  suite	  of	  laws,	  regulations	  and	  policy	  instruments	  
relating	  to	  the	  entry	  and	  conduct	  of	  the	  investment,	  the	  goals	  and	  expectations	  of	  the	  contribution	  
of	  the	  investment	  to	  sustainable	  development	  in	  the	  host	  state,	  and	  the	  treatment	  that	  the	  investor	  
can	  expect	  to	  receive.	  To	  isolate	  only	  the	  latter	  out	  and	  say	  this	  is	  what	  investment	  policy	  refers	  to	  is	  
a	   serious	  misstatement.	   This	   is	   not	  made	   up	   for	   by	   saying	   that	   this	   “relates	   to	   a	   country’s	   laws,	  
regulations	   and	   practices	   that	   directly	   enable	   or	   discourage	   investment	   and	   that,	   if	   well	   crafted,	  
enhance	  the	  public	  benefit	  from	  investment.”	  Investment	  policy	  does	  not	  “relate	  to”	  these	  elements	  
as	  if	  they	  were	  ulterior,	  but	  is	  fully	  made	  up	  by	  these	  elements.	  	  
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Indeed,	   the	   third	   sentence	   reinforces	   the	   position	   that	   “the	   overriding	   focus	   of	   investment	   policy	  
remains	  the	  treatment	  of	  investors.”	  The	  relation	  of	  investment	  to	  development,	  as	  restated	  in	  this	  
paragraph,	  lies	  outside	  that	  overriding	  focus:	  “Investment	  policy	  should	  be	  consistent	  with	  national	  
development	  plans	  and	  other	  strategies	  to	  ensure	  sustainable	  and	  inclusive	  development.”	  In	  other	  
words,	   the	   paragraph	   suggests	   that	   investment	   policy	   is	   only	   about	   the	   investor,	   and	   that	   other	  
issues,	   including	   of	   the	   linkages	   between	   investment	   and	   development,	   sustainable	   development,	  
inclusive	  growth,	  human	  rights,	  social	  development,	  etc.,	  are	  not	  the	  subject	  of	  investment	  policy.	  	  
	  
This	   approach	   will	   isolate	   the	   OECD	   as	   reflecting	   an	   outdated,	   one-‐dimensional	   conception	   of	  
investment	   policy.	   It	   is	   not	   consistent	   with	   the	   UNCTAD	   Investment	   Policy	   Framework	   for	  
Sustainable	  Development,	   the	  UN	  Guiding	   Principles	   on	  Business	   and	  Human	  Rights,	   or	   any	   other	  
major	   initiatives	   in	  this	   field.	  Nor	   is	   it	  consistent	  with	  national	  or	   international	  expectations	  on	  the	  
need	  to	  integrate	  fully	  the	  sustainable	  development	  dimensions	  of	  investment	  into	  a	  single	  holistic	  
policy	  framework.	  	  
	  
IISD	   suggests	   that	   this	   text	   be	   redrafted	   to	   clarify	   that	   investment	   policy	   today	   addresses	   the	   full	  
suite	   of	   policies	   relating	   to	   the	   entry	   and	   establishment	   of	   investors	   and	   their	   investments,	   their	  
conduct	   throughout	   the	   lifespan	   of	   the	   investment,	   and	   the	   treatment	   that	   investors	   can	   expect	  
from	  government.	  	  
	  
This	   is	   far	   from	  a	  semantic	   issue.	   Indeed,	   it	   is	  core	  to	  understanding	  and	  articulating	  the	  notion	  of	  
investment	  policy	   and	  hence	   the	  appropriate	   scope	   for	   the	   section	  on	   “Investment	  Policy.”	   In	   the	  
sections	  below,	  we	  review	  in	  detail	  many	  of	  the	  specific	  implications	  of	  these	  conceptual	  concerns.	  
However,	   dealing	   with	   certain	   details	   will	   not	   alleviate	   the	   concerns	   created	   by	   the	   broader	  
conceptions	  unless	  they	  are	  also	  reconfigured.	  
	  

1.2	   Detailed	  Comments	  on	  “Horizontal	  Policies	  and	  Practices”	  

IISD	  does	  not	  disagree	  with	  the	  general	  intent	  of	  paragraph	  3.	  However,	  it	  notes	  that	  these	  are	  the	  
desirable	   traits;	   they	   are	   in	  most	   cases	   aspirational	   rather	   than	   facts	   on	   the	   ground.	  While	  we	   all	  
wish	   this	  were	   so,	   it	   is	   not	   so	   in	   the	   vast	  majority	   of	   states.	   Implying	   that	   such	   ideals	   are	   in	   fact	  
common	  practice	  creates	  a	  false	  image	  of	  reality,	  a	  false	  set	  of	  expectations	  on	  actual	  government	  
practice,	  and	  unrealistic	  expectations	  for	  investors,	  especially	  in	  developing	  countries.	  
	  
As	   the	   last	   quarter	   of	   the	   paragraph	   notes,	   “investment	   policies	   […]	   have	  multiple	   objectives	   and	  
involve	  many	   economic	   actors.”	   This	   brings	   the	   language	  much	   closer	   to	   addressing	   the	   concerns	  
voiced	  above.	  	  
	  

Horizontal	  Questions	  

Question	   3	   asks	   “How	   does	   the	   government	   reduce	   policy	   uncertainty	   and	   increase	   policy	  
predictability	  for	  investors?”	  This	  question,	  evidencing	  a	  focus	  on	  the	  investor,	  stresses	  the	  concern	  
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expressed	  in	  the	  previous	  comments	  with	  the	  notion	  of	  investor	  treatment	  as	  the	  only	  objective	  of	  
investment	   policy.	   IISD	   recommends	   that	   it	   be	   deleted	   or	   significantly	   rephrased	   as	   to	   shift	   the	  
perspective	  adopted.	  
	  

Supplemental	  Questions	  

IISD’s	   concerns	   here	   again	   relate	   to	   the	   issue	   of	   policy	   stability	   and	   predictability.	   The	   questions	  
read:	  
	  

• What	  does	  the	  government	  do	  to	  enhance	  policy	  stability	  and	  predictability?	  	  
• Does	  the	  government	  sign	  contracts	  with	  investors	  in	  particular	  sectors?	  	  
• When	  rules	  change,	  are	  pre-‐existing	  rules	  grandfathered?	  	  
• See	  also	  Chapters	  1	  and	  3	  on	  international	  investment	  and	  trade	  agreements.	  	  

	  
The	   language	   implies	   that	   grandfathering	   old	   rules	   is	   normal	   when	   it	   is	   not,	   and	   that	   signing	  
contracts	  that	  alter	  generally	  applicable	  law	  or	  include	  stabilization	  provisions	  are	  normal	  when	  they	  
are	  not.	  It	  also	  suggests	  a	  linkage	  to	  the	  idea	  expressed	  in	  paragraph	  7	  that	  international	  trade	  and	  
investment	  treaties	  should	  and	  do	  aim	  to	  create	  rules	  against	  changing	  policies	  and	  laws,	  which	  they	  
manifestly	  should	  and	  do	  not.	  
	  
Creating	   false	   expectations	   of	   government	   conduct	   based	   on	   false	   assumptions	   of	  what	   investors	  
actually	  expect	  and	  require,	  and	  false	  views	  about	  how	  governments	  operate	   is	  not	  helpful	   to	  any	  
process	   of	   identifying	   and	   building	   sound,	   long-‐term	   investment	   policy.	   Policy	   stability	   is	   a	   good	  
thing,	  but	  policy	  changes	  is	  a	  constant,	  and	  the	  idea	  that	  rules	  are	  frozen	  at	  the	  time	  any	  particular	  
investment	  is	  made	  is	  false	  and	  dangerous.	  
	  

1.3	   Detailed	  Comments	  on	  “Investment	  Policy”	  

The	   second	   draft	   chapter,	   titled	   “Investment	   Policy,”	   begins	  with	   paragraph	   8,	   discussed	   in	   detail	  
above.	  This	  chapter	  is	  structured	  as	  follows:	  
	  

• Transparency	  and	  predictability	  
• The	  components	  of	  investment	  protection	  

o Non-‐discrimination	  
o Securing	  land	  tenure	  
o Protection	  of	  property	  rights	  

§ Intellectual	  property	  rights	  protection	  
§ Contract	  enforcement	  and	  dispute	  settlement	  
§ Expropriation	  

o International	  investment	  agreements	  
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This	  structure	  indicates	  the	  focus	  of	  what	  the	  OECD	  seems	  to	  see	  as	  “investment	  policy.”	  IISD	  views	  
this	   as	   incomplete	   and	   too	   heavily	   focused	   on	   investor	   rights	   and	   investor	   protection,	   as	   will	   be	  
explained	  below.	  
	  
Paragraph	  9	  overstates	  the	  business	  response	  issue,	  and	  is	  unhelpful:	  	  
	  

9.	   The	   way	   that	   investment	   policy	   is	   developed	   and	   amended	   is	   a	   key	   consideration	   of	  
investment	  decisions.	  Investors	  will	  avoid	  or	  withdraw	  from	  investment	  destinations	  where	  
policies	   are	  modified	   at	   short	   notice,	   where	   governments	   do	   not	   consult	   with	   industry	   on	  
proposed	   changes	   and	   where	   laws,	   regulations	   and	   procedures	   are	   not	   clear,	   readily	  
available	  and	  predictable	  [emphasis	  added].	  

	  
Yes,	  the	  process	  for	  change	  should	  be	  clear,	  but	   in	  some	  cases	   legislative	  or	  regulatory	  change	  will	  
happen	  at	  short	  notice,	  and	  investors	  will	  not	  rise	  up	  and	  flee	  all	  together.	  Of	  course	  many	  will	  be	  
concerned,	  and	  many	  will	  seek	  discussions	  with	  government,	  but	  affirming	  that	  “investors	  will	  avoid	  
or	  withdraw”	  from	  certain	  investment	  destinations	  overstates	  issues	  and	  impacts.	  This	  does	  not	  help	  
clarify	  the	  real	  issues	  and	  expectations	  of	  any	  of	  the	  multiple	  actors	  in	  the	  investment	  process.	  	  
	  
In	   paragraph	   10,	   IISD	   appreciates	   the	   acknowledgement	   that	   governments	   often	   include	   lists	   of	  
sectors	   in	   the	   investment	   policies	   where	   FDI	   is	   either	   controlled	   or	   not	   allowed.	   Indeed,	   this	   is	  
normal	  conduct	  seen	  around	  the	  world.	  
	  
Paragraph	   12	   begins	   with	   the	   words,	   “Before	   turning	   to	   the	   various	   components	   of	   investment	  
policy.”	  The	  remaining	  text	  then	  addresses	  exclusively	  various	  formulations	  of	  investor	  protections.	  
Like	  the	  existing	  PFI	  and	  in	  line	  with	  the	  above	  comments	  to	  other	  paragraphs,	  this	  paragraph	  denies	  
the	   role	   of	   economic	   development	   policy,	   social	   development,	   human	   rights,	   environmental	  
management,	   gender	   issues,	   inclusive	   growth,	   etc.	   as	  part	   of	   investment	   policy.	   All	   governments,	  
especially	  in	  developing	  countries,	  should	  see	  the	  exclusion	  of	  those	  aspects	  from	  investment	  policy	  
as	  unacceptable.	  	  
	  
Paragraph	   12	   then	   turns	   once	   again	   to	   the	   idea	   of	   a	   predictable	   regulatory	   framework,	   without	  
saying	   what	   this	   means.	   For	   the	   reasons	   discussed	   above,	   this	   lack	   of	   clarity	   in	   the	   face	   of	   the	  
number	  of	   very	  open-‐ended	   statements	   in	   the	  draft	   chapter	   creates	  a	  need	   for	   greater	   specificity	  
and	  accuracy.	  	  
	  
Paragraph	  12	  ends	  with	  the	  sentence:	  
	  

Moreover,	   such	   ambiguity	   in	   the	   legal	   system	   can	   also	   foster	   corruption,	   both	   where	  
investors	   aim	   to	   define	   their	   rights	   through	   informal	   means	   and	   systems	   and	   where	  
government	   actors	   are	   able	   to	   take	   advantage	   of	   the	   lack	   of	   formal	   regulations	   to	   their	  
advantage.	  
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What	  ambiguity	  is	  being	  addressed	  here	  is	  not	  clear	  from	  the	  overall	  paragraph.	  On	  the	  other	  hand,	  
the	  sentence	  does	   rightly	   identify	   the	   risk	  of	  corruption	  “both	  where	   investors	  aim	  to	  define	   their	  
rights	   through	   informal	   means	   and	   systems	   and	   where	   government	   actors	   are	   able	   to	   take	  
advantage	   of	   the	   lack	   of	   formal	   regulations	   to	   their	   advantage.”	   Paradoxically,	   this	   is	   the	   exact	  
situation	   created	  when	   investments	  are	   regulated	  by	   contracts	   instead	  of	   the	  generally	   applicable	  
laws,	  regulations	  and	  permitting	  systems,	  which	  one	  of	  the	  questions	  in	  the	  previous	  sections	  seems	  
to	  imply	  should	  be	  done.	  
	  
Paragraph	   13	   itemizes	   reasonable	   points.	   However,	   the	   paragraph	   should	   note	   that	   these	   are	  
important	   elements	   for	   governments	   to	   seek	   to	   implement	   on	   an	   incremental	   basis,	   rather	   than	  
suggest	  they	  are	  facts	  fully	  on	  the	  ground	  in	  most	  cases.	  
	  
The	  remaining	  paragraphs	  fall	  under	  the	  sub-‐heading	  “The	  components	  of	  investment	  policy,”	  which	  
should	   be	   titled	   “The	   components	  of	   the	   investor	   protection	   element	   of	   investment	   policy”	   to	   be	  
appropriate	  and	  accurate.	  
Paragraph	  14	  makes	  it	  clear	  no	  change	  in	  the	  scope	  of	  the	  PFI	  is	  intended.	  In	  the	  existing	  version,	  the	  
PFI	   is	   solely	   about	   the	   “investment	   environment.”	   In	   the	   current	   draft	   chapter,	   this	   once	   again	  
emerges	  as	  the	  goal	  of	  investment	  policy.	  
	  
Paragraph	  15	  begins	  the	  first	  issue	  of	  non-‐discrimination.	  It	  states	  that	  the	  principle	  implies	  that	  all	  
investors	  in	  like	  circumstances	  are	  treated	  equally.	  It	  later	  notes	  that	  one	  of	  the	  expressions	  of	  non-‐
discrimination	   in	   treaties	   is	   that	   foreign	   investors	   are	   treated	   no	   less	   favourably	   than	   domestic	  
investors	  (national	  treatment).	  The	  distinction	  is	  important.	  	  
	  
There	   is	   no	   broadly	   based	   public	   international	   law	  principle	   that	   requires	   non-‐discrimination	   by	   a	  
state	  as	  between	  domestic	  and	  foreign	  investors.	  The	  idea	  of	  non-‐discrimination	  based	  on	  national	  
treatment	   is	   a	   function	   of	   treaties,	   not	   customary	   international	   law.	   And	   even	   here,	  most	   of	   the	  
treaties	  that	  include	  this	  principle	  also	  include	  exceptions	  to	  the	  provision.	  Paragraph	  16	  importantly	  
notes	  this.	  	  
	  
Paragraph	  17	  notes	  that	  exceptions	  to	  national	  treatment	  are	  often	  enshrined	  in	  negative	  lists.	  This	  
is	   true,	   but	   it	   is	   also	   true	   that	   non-‐discriminatory	   treatment	   is	   also	   often	   granted	   only	   through	  
positive	   lists.	   The	   General	   Agreement	   on	   Trade	   in	   Services	   (GATS),	   the	   only	   World	   Trade	  
Organization	   (WTO)	   agreement	   of	   significance	   here,	   and	   most	   services	   chapters	   in	   free	   trade	  
agreements	   (FTAs)	   reflect	   this.	   Governments	  may	   legitimately	   use	   this	   approach	   to	   articulate	   the	  
scope	  of	  non-‐discrimination	  under	  their	  investment	  regime.	  The	  text	  should	  note	  this	  clearly.	  It	  now	  
appears	  to	  be	  absent,	  perhaps	  due	  to	  the	  mistaken	  view	  that	  an	  international	  law	  principle	  on	  non-‐
discrimination	  exists	  regarding	  investment.	  
	  
Paragraph	  18	  refers	  to	  a	  chapter	  on	  responsibly	  managing	  incentives	  for	  FDI.	  IISD	  could	  not	  identify	  
such	  chapter	  among	  the	  draft	  chapters	  published,	  and	  looks	  forward	  to	  an	  opportunity	  to	  review	  it.	  
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Paragraphs	   19–27	   raise	   the	   issue	   of	   “Securing	   land	   tenure”	   for	   investor	   protection.	   IISD	   has	  
significant	   reservations	   with	   this	   whole	   sub-‐section,	   and	   the	   related	   core	   and	   supplemental	  
questions.	  The	  starting	  point	  of	  this	  sub-‐section	  seems	  wrong.	  It	  essentially	  argues	  that	  developing	  
country	  governments	  must	  put	   in	  place	   land	   tenure	  and	   registration	   systems	  common	   in	  Western	  
states,	  whether	  or	  not	  they	  are	  suitable	  to	  the	  social	  and	  economic	  environment	  of	  the	  developing	  
country	  in	  question.	  
	  
In	  IISD’s	  view,	  however,	  the	  burden	  should	  be	  on	  investors	  to	  understand	  and	  work	  within	  the	  local	  
land	   tenure	   systems	   rather	   than	  on	   governments	   to	   reshape	   those	   systems	   to	  meet	   the	  needs	  of	  
foreign	   investors.	   In	   fact,	   if	   land	   tenure	   systems	  were	   to	  be	   reshaped	   for	   the	   investor,	   this	  would	  
depend	  on	  the	  legal	  system—common	  law,	  civil	  law	  or	  other	  law—of	  the	  home	  state	  of	  the	  investor	  
in	  whose	  interest	  the	  reshaping	  is	  carried	  out,	  which	  cannot	  be	  the	  approach	  proposed	  in	  the	  draft	  
chapter.	  
	  
IISD	  accepts	   the	  view	   in	  paragraph	  19	   that	   foreign	  “investors	  need	   to	  be	  confident	   that	   their	   land	  
rights	   are	   properly	   recognised	   and	   protected	   and	   that	   they	   guarantee	   against	   forced	   evictions”	  
(without	   compensation).	   It	   does	   not	   follow	   from	   this,	   however,	   that	   the	   land	   tenure,	   title	   and	  
registry	   systems	  of	  Western	  states	  are	   the	  only	  way	   to	  do	   this,	  nor	   that	  existing	   local	   systems	  are	  
unable	  to	  accomplish	  this.	  	  
	  
In	  this	  regard,	  paragraph	  20	  usefully	  cautions	  that	  even	  formal	   land	  title	  may	  not	  create	  security	   if	  
the	   local	   community	   views	   the	   title	   as	   illegitimate.	   However,	   the	   paragraph	   ends	   on	   a	   less	  
appropriate	  note:	  “Thus,	   tenure	  security	   is	  not	  so	  much	  derived	  from	  the	   legal	  status	  of	   the	  rights	  
held,	  as	  from	  social	  consensus	  on	  the	  legitimacy	  of	  these	  rights	  and	  the	  reliability	  of	  mechanisms	  for	  
arbitration	  should	  conflicts	  arise	   [emphasis	  added].”	  We	  agree	  with	   the	   first	  part	  of	   this	   sentence,	  
but	   understand	   the	   prescription	   of	   a	   single	   form	   of	   dispute	   settlement	   in	   the	   second	   part	   to	   be	  
misplaced.	   Rather,	   IISD	   suggests	   that	   the	   sentence	   end	  with	   a	  more	   neutral	   formulation,	   such	   as	  
“and	  the	  reliability	  of	  mechanisms	  for	  settling	  disputes	  should	  they	  arise.”	  Paragraph	  27	  addresses	  
this	  issue	  properly,	  in	  our	  view.	  	  
	  
IISD	  agrees	  with	  the	  idea	  expressed	  in	  paragraph	  22:	  	  
	  

Land	  use	  plans	  should	  be	  developed	  at	  all	  government	  levels	  and	  updated	  regularly	  through	  
wide	   public	   participation	   to	   minimise	   the	   risks	   of	   land	   disputes	   and	   to	   ensure	   that	   the	  
priorities	  and	  interests	  of	  local	  communities	  are	  reflected.	  They	  should	  take	  into	  account	  the	  
multifaceted	  economic,	  social,	  cultural,	  environmental	  and	  political	  roles	  played	  by	  land.	  	  

	  
Where	   such	   plans	   do	   not	   exist,	   comprehensive	   social	   and	   economic	   impact	   assessments	  must	   be	  
undertaken	  to	  identify	  and	  address	  these	  issues	  before	  any	  land	  allocation	  and	  tenure	  decisions	  are	  
made.	   The	  UN	  Guiding	   Principles	   places	   this	   due	  diligence	   responsibility	   on	   foreign	   investors.	   The	  
absence	  of	  a	  comprehensive	  land	  use	  plan	  does	  not	  obviate	  the	  need	  for	  understanding	  these	  issues;	  
rather,	  it	  enhances	  the	  business	  responsibility	  for	  doing	  so.	  
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Paragraphs	  23	  and	  24	  highlight	  IISD’s	  concern	  with	  the	  proper	  starting	  point	  for	  this	  discussion.	  The	  
general	  approach	   is	   to	  put	   in	  place	  a	  westernized	  system,	  then	  adapting	   it	   to	  “identify	   the	  various	  
types	   of	   existing	   tenure	   rights	   and	   rights	   holders	   through	   an	   inclusive	   consultation	   process	   and	  
develop	  socio-‐culturally	  appropriate	  and	  locally-‐adapted	  ways	  of	  recording	  customary	  rights	  of	  local	  
communities.”	   Prioritizing	   the	  presumptive	  need	   for	  Western	   land	   title	   systems	   for	   investors	  over	  
the	  traditional	  legal	  systems	  and	  rights	  in	  place	  in	  most	  developing	  countries	  should	  be	  avoided.	  	  
	  
Paragraph	  25	  goes	   further,	   calling	   for	   the	   creation	  of	   a	   “dynamic	   land	  market”	  based	  on	  Western	  
real	  estate	  market	  approaches,	  despite	  the	  identified	  risks	  of	  displacing	  local	  people	  from	  their	  land	  
and	   livelihood,	   and	  of	   creating	   a	  highly	   speculative	   land	  environment.	   Promoting	  a	   “dynamic	   land	  
market”	   of	   this	   type	   has	   nothing	   to	   do	   with	   security	   of	   tenure	   for	   investors.	   IISD	   recommends	  
deleting	  this	  paragraph	  and	  all	  other	  references	  to	  creating	  land	  markets.	  	  
	  
Paragraph	  27	  refers	  back	  to	  paragraph	  20,	  but	  in	  a	  more	  appropriate	  manner:	  
	  

27.	  Land	  tenure	   rights	  constitute	  a	  common	  cause	   for	  conflicts,	   for	   instance	  between	   large	  
investors	  and	  local	  communities	  due	  to	  disputes	  over	  land	  over	  which	  the	  latter	  had	  informal	  
land	  use	  rights	  and	  due	  to	  the	  lack	  of	  transparency,	  especially	  on	  the	  conditions	  and	  process	  
for	  land	  acquisition.	  Competent,	  efficient,	  transparent	  and	  independent	  institutions	  should	  be	  
set	  up	   to	   resolve	   land	  disputes.	  Negotiation,	  mediation	  and	  arbitration	   can	   facilitate	  a	   fair	  
and	  accessible	  justice.	  	  

	  
The	  emphasis	  should	  be	  on	  identifying	  culturally	  appropriate	  and	  fair	  processes	  that	  do,	  in	  practice,	  
ensure	   equal	   access	   to	   justice,	   based	   on	   the	   appropriate	   legal	   systems	   in	   the	   location	   of	   the	  
investment.	  	  
	  
The	   first	   sentence	   of	   paragraph	   33,	   concerning	   contract	   enforcement,	   refers	   to	   international	  
arbitration.	   IISD	   strongly	   suggests	   adding	   domestic	   arbitration	   as	   well	   here.	   Many	   developing	  
countries	   are	   seeking	   to	   improve	   commercial	   dispute	   settlement	   through	   arbitration	  mechanisms	  
that	  would	  apply	  to	  commercial	  and	  in	  some	  cases	  state	  contracts	  with	  foreign	  investors.	  Reference	  
to	  these	  developments	  would	  help	  promote	  these	  mechanisms	  further,	  and	  reduce	  the	  heavy	  costs	  
associated	  with	  international	  arbitration	  today.	  
	  
The	   short	   section	   on	   expropriation,	   paragraphs	   34–35,	   raises	   several	   specific	   issues.	   In	   particular,	  
paragraph	  35	  states:	  	  
	  

35.	   Expropriation	   can	   take	   different	   forms.	   It	   can	   be	   direct,	   where	   an	   investment	   is	  
nationalised	  or	  otherwise	  expropriated	   through	   formal	   transfer	  of	   title	  or	  outright	  physical	  
seizure.	   It	  can	  also	  occur	  through	  interference	  by	  a	  state	   in	  the	  use	  of	  that	  property	  or	   in	  
the	  enjoyment	  of	  the	  benefits	  even	  where	  the	  property	  is	  not	  seized	  and	  the	  legal	  title	  to	  
the	  property	  is	  not	  affected.	  The	  determination,	  in	  judicial	  and	  arbitral	  awards,	  on	  whether	  
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governmental	  interference	  with	  the	  economic	  activity	  of	  an	  investor	  constitutes	  an	  indirect	  
expropriation	   for	   which	   compensation	   should	   be	   paid	   is	   made	   on	   a	   case-‐by-‐case	   basis.	  
Some	   recent	   agreements	   and	   legislation	   provide	   that,	   except	   in	   rare	   circumstances,	   non-‐
discriminatory	   regulatory	   actions	   to	   protect	   legitimate	   public	   welfare	   objectives,	   such	   as	  
public	   health,	   safety	   and	   the	   environment,	   are	   not	   considered	   to	   constitute	   expropriation	  
[emphasis	  added].	  

	  
The	  concerns	  arise	  from	  the	  bolded	  words.	  In	  particular,	  an	  expropriation	  is	  not	  made	  out	  simply	  by	  
virtue	  of	   an	   interference	  with	   the	  use	  of	   property	  or	   the	  diminishment	  of	   profits	   from	   the	  use	  of	  
property.	   The	   mere	   interference	   with	   economic	   activity	   does	   not	   create	   an	   expropriation	   either.	  
These	  blanket	  references	  raise	  fears	  that	  every	  regulation	  can	  constitute	  an	  expropriation	  simply	  by	  
impacting	  profits.	  
	  
IISD	   recommends	  more	   careful	   drafting,	   so	   that	   the	   revised	  PFI	   is	   not	   read	   as	   supporting	   such	   an	  
implication.	  Indeed,	  the	  language	  used	  in	  the	  last	  sentence,	  drawn	  from	  many	  current	  treaty	  texts,	  is	  
almost	   always	   stated	   as	   being	   included	   “for	   greater	   certainty.”	   The	   reason	   for	   this	   is	   that	  
international	   law	  has	  historically	  not	   included	   impacts	  on	  profits	  or	  uses	  of	  property	  due	   to	  good-‐
faith	  public	  interest	  legislation	  as	  grounds	  for	  expropriation.	  The	  treaty	  language	  is	  used	  to	  confirm	  
that	   this	   customary	   international	   law	  view	  continues	   to	  apply	   to	   the	   treaty	   interpretation.	  Making	  
this	   fuller	  context	  clearer	   in	  the	  text	  would	  reduce	  the	  risks	  that	  the	  OECD	  is	  seen	  to	  promote	  the	  
notion	  of	  public	  interest	  legislation	  being	  regarded	  as	  an	  act	  of	  expropriation.	  
	  
Paragraphs	  36–43	  close	  out	  the	  policy	  drafting	  by	  addressing	   international	   investment	  agreements	  
(IIAs).	  Paragraph	  36	  states	  that	  IIAs:	  	  
	  

provide	   for	   standards	   of	   treatment	   of	   investors	   and	   their	   investments,	   e.g.	   non-‐
discriminatory	  treatment	   (most-‐favoured	  nation	   [MFN],	  national	   treatment),	  obligations	  on	  
the	   protection	   of	   assets,	   including	   guarantees	   against	   expropriation	   and	   nationalisation	  
without	   compensation,	   guarantee	   of	   fair	   and	   equitable	   treatment	   and	   full	   protection	   and	  
security,	  and	  investor-‐state	  dispute	  settlement	  mechanisms.	  	  

	  
While	  certain	  elements	  of	  this	  are	  true	  in	  all	  cases,	  it	  is	  possible	  to	  read	  this	  sentence	  as	  suggesting	  
that	  all	  of	  them	  are	  always	  included	  in	  IIAs,	  or	  that	  they	  must	  be	  included	  for	  the	  IIA	  to	  be	  legitimate.	  
In	  fact,	  treaties	  today	  exclude	  or	  limit	  the	  MFN	  provision,	  exclude	  or	  redefine	  the	  fair	  and	  equitable	  
treatment	   provision,	   and	   increasingly	   question	   the	   inclusion	   of	   investor–state	   dispute	   settlement	  
(ISDS)	  mechanisms.	   Some	   now	   qualify	   access	   to	   ISDS	   based	   on	   certain	   types	   of	   investor	   conduct.	  
Variations	  are	  increasing	  today.	  Thus,	  we	  suggest	  language	  to	  the	  effect	  of	  “IIAs	  today	  may	  provide	  
for	  all	  or	  some	  of	  […],”	  in	  order	  to	  avoid	  doubt	  here	  and	  to	  be	  consistent	  with	  the	  next	  paragraph.	  	  
	  
The	  last	  sentence	  of	  paragraph	  37	  is	  very	  important:	  “When	  deciding	  to	  conclude	  IIAs,	  governments	  
should	  first	  and	  foremost	  ensure	  that	  they	  have	  the	  capacity	  to	  implement	  IIA	  commitments	  and	  the	  
ability	   to	   negotiate	   IIAs	   that	   ensure	   sustainable	   development	   objectives.”	   We	   agree	   with	   this	  
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sentence	   fully.	   However,	   the	   sentence	   highlights	   the	   gap	   between	   the	   current	   focus	   of	   this	   draft	  
chapter	  on	   investor	  rights	  and	  protections,	  and	  the	  need	  for	   investment	  policy	  and	   IIAs	  to	  have	  as	  
their	  core	  focus	  the	  linkage	  between	  investment	  and	  sustainable	  development.	  
	  
Paragraph	  38	  goes	  back	  to	  the	  issue	  of	  policy	  stability:	  
	  

38.	   The	   main	   goal	   of	   IIAs	   consists	   in	   ensuring	   greater	   policy	   stability	   and	   hence	   reduced	  
political	   risk	   faced	   by	   foreign	   investors,	   by	   providing	   an	   additional	   layer	   of	   security	   to	  
investors	   and	   granting	   them	   possible	   recourse	   to	   international	   investment	   arbitration	   to	  
solve	   investor-‐state	  disputes.	   Investors	  crave	  policy	   stability	  and	  need	  some	  assurance	   that	  
any	  dispute	  with	  the	  government	  will	  be	  dealt	  with	  fairly	  and	  swiftly.	  This	  may	  be	  particularly	  
important	   in	   countries	   where	   investors	   might	   have	   concerns	   about	   the	   reliability	   and	  
independence	  of	  domestic	   courts.	   This	   logic	  has	   led	   to	   the	  negotiation	  of	  hundreds	  of	  BITs	  
each	  year	  in	  the	  1990s	  by	  the	  vast	  majority	  of	  countries,	  resulting	  in	  the	  signing	  of	  over	  3,000	  
such	  agreements.	  	  

	  
The	  sentence	  opens	  with	  an	  incorrect	  assertion.	  The	  main	  goal	  of	  IIAs	  is	  not	  ensuring	  policy	  stability.	  
No	   single	   government	   has	   argued	   that	   IIAs	   have	   that	   goal.	   In	   now	   600	   arbitrations	   under	   these	  
treaties,	  we	  are	  not	  aware	  of	  governments	  having	  argued	  they	  bound	  themselves	  to	  a	  single,	  stable	  
policy	   environment	   towards	   any	   investment	   once	   it	   has	   been	  made.	  Given	   that	   it	   is	   governments	  
that	  negotiate	  and	  sign	  the	  treaties,	  governments	  could	  have	  been	  expected	  to	  make	  that	  argument	  
frequently	  over	  the	  course	  of	  these	  arbitrations.	  But	  the	  contrary	  is	  the	  case:	  governments	  routinely	  
argue	  that	  the	  treaties	  do	  not	  create	  or	   imply	  stability	  for	   investors,	   in	  the	  sense	  that	  seems	  to	  be	  
used	  here	  and	  elsewhere	  in	  this	  draft	  chapter.	  	  
	  
Policy	  stability—or	  investment	  treaties	  as	  stabilization	  agreements—may	  be	  the	  interpretive	  desire	  
of	   some	   investors	   and	   their	   counsel,	   and	   may	   be	   the	   language	   used	   by	   some	   arbitral	   tribunals.	  
However,	  that	  does	  not	  make	  it	  the	  goal	  of	  the	  governments	  that	  have	  negotiated	  the	  IIAs.	  Indeed,	  
some	   investors	  may	   crave	  policy	   stability,	   but	  others	  have	   recognized	   that	   seeking	   stabilization	  of	  
laws	   and	   regulations	   places	   legal	   rules	   that	   cannot	   achieve	   their	   goals	   over	   what	  most	   investors	  
actually	  crave:	  operational	  stability	  of	  the	  investment.	  Most	  investors	  understand	  that	  the	  law	  does	  
not	  and	  should	  not	  stand	  still.	  And	  thus	  they	  seek	  to	  participate	  in	  regulatory	  processes,	  engage	  with	  
communities	   in	   which	   they	   are	   located,	   and	   look	   for	   engaged	   solutions	   to	   problems	   rather	   than	  
reliance	  on	  legal	  guarantees	  of	  policy	  or	  regulatory	  stability.	  
	  
As	   argued	   previously,	   however,	   it	   is	   critically	   important	   to	   clarify	   what	   is	   meant	   today	   by	   policy	  
stability	   and	   regulatory	   stability.	   Is	   the	   revised	   PFI	   really	   intended	   to	   suggest	   that	   laws	   and	  
regulations	  applying	  to	  an	  investment	  should	  not	  change	  after	  it	  is	  made?	  If	  so,	  the	  PFI	  should	  state	  
it	   clearly,	   so	   that	   all	   readers	   can	   assess	   the	   PFI	   from	   this	   starting	   point,	   and	   accept	   or	   reject	   it	  
accordingly.	  If	  not,	  the	  phrase	  should	  be	  clarified	  as	  to	  exactly	  what	  it	  is	  meant	  to	  say.	  Given	  that	  this	  
is	  not	  linked	  in	  the	  draft	  chapter	  to	  the	  goal	  of	  IIAs,	  clarity	  is	  even	  more	  important.	  	  
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The	   notion	   that	   investors	   should	   have	   disputes	  with	   the	   government	   addressed	   fairly	   and	   swiftly	  
does	  not	  mean	  that	  stability	  is	  the	  key	  goal	  of	  IIAs.	  Increasingly,	  it	  also	  does	  not	  imply	  international	  
arbitration	  as	  the	  best	  means	  of	  resolving	  disputes,	  given	  the	  growing	  length	  of	  arbitrations	  today.	  
Cases	  lasting	  5	  to	  6	  years	  are	  increasingly	  common,	  and	  some	  have	  gone	  on	  quite	  a	  bit	  longer.	  
	  
Beyond	   these	   comments,	   the	   section	   on	   IIAs	   generally	   takes	   a	   fairly	   balanced	   approach	   that	   IISD	  
commends.	  
	  

Core	  Questions	  

Question	  3	  again	  turns	  to	  the	  issue	  of	  stability.	  “How	  does	  the	  government	  balance	  policy	  flexibility	  
needs	  against	  efforts	  to	  increase	  legal	  stability	  and	  predictability	  and	  the	  objective	  of	  maximising	  the	  
contribution	   of	   investment	   to	   development?”	   This	   question	   includes	   three	   separate	   issues	   that	  
should	  not	  be	  so	  easily	  conflated.	  In	  addition,	  it	  boldly	  asserts	  the	  notion	  of	  “efforts	  to	  increase	  legal	  
stability	   and	   predictability.”	   The	   language	   here	   is	   even	   more	   concerning,	   as	   it	   goes	   from	   “policy	  
stability”	   in	  other	  parts	  of	  the	  text	  to	  directly	  state	  “legal	  stability.”	  Once	  again,	  the	  language	  is	  an	  
important	  issue,	  but	  the	  intended	  policy	  prescription	  is	  an	  even	  bigger	  one.	  	  
	  
Finally,	   how	   this	   issue	   relates	   to	   the	   “objective	   of	   maximizing	   the	   contribution	   of	   investment	   to	  
development”	  is	  unclear.	  Nothing	  in	  the	  entire	  text	  of	  the	  draft	  chapter	  to	  this	  point	  even	  recognizes	  
the	   fundamental	  need	   for	  proper	   investment	  policy	   to	  address	   this	   issue,	  as	  already	  noted	  above.	  
IISD	  finds	  the	  absence	  of	  this	  discussion	  highly	  objectionable.	  	  
	  
Question	  9	  reverts	  to	  the	  issues	  of	  access	  to	   land.	   It	  asks	  what	  steps	  are	  taken	  to	  ensure	  that	   land	  
legislation	  is	  clear	  and	  easily	  accessible.	  The	  type	  of	  land	  legislation	  envisaged	  here	  is	  not	  clear	  at	  all.	  
The	  remaining	  related	  questions	  seem	  to	  suggest	  that	  this	  question	  presupposes	  Western-‐style	  land	  
rights	   legislation,	   which	   is	   simply	   adequate	   in	  many	   developing	   countries	   where	   tribal	   rights	   and	  
communal	   rights	  dominate	   the	   legal	   and	   social	   environment	   in	   relation	   to	   land,	  especially	   in	   rural	  
areas.	  As	  discussed	   in	  relation	  to	  the	  draft	   text	  on	  this	   issue,	   IISD	  suggests	  carefully	   reviewing	  and	  
reconfiguring	  the	  starting	  point.	  
	  
Question	  11	  raises	  the	  land	  registration	  issue.	  Prior	  comments	  apply	  here	  and	  place	  the	  value	  of	  this	  
question	  into	  doubt.	  
	  
Question	  13	  promotes	  the	  development	  of	  land	  markets.	  For	  reasons	  discussed	  above,	  IISD	  sees	  this	  
as	   an	   unconvincing	   idea	   in	   this	   context,	   and	   moreover	   one	   that	   is	   entirely	   unnecessary	   for	   the	  
purpose	  of	  securing	  land	  rights	  in	  a	  clear	  way.	  IISD	  recommends	  deleting	  this	  question.	  
	  
Question	  15	  should	  be	   the	  starting	  point	   for	   the	  discussion,	  not	   the	   last	  question	   to	  be	  addressed	  
after	  revamping	  the	  traditional	  system	  so	  that	  it	  then	  places	  traditional	  and	  communal	  land	  tenure	  
rights	   in	   jeopardy.	   Investors’	  tenure	  requirements	  should	  be	  made	  to	  fit	  with	  these	  systems	  as	  the	  
starting	  point.	  
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On	  Question	  16,	  mediation	  should	  be	  added	  to	  the	  list	  of	  options	  for	  dispute	  settlement.	  
	  
Question	   22	   seems	   to	   take	   as	   a	   given	   that	   additional	   “legal	   protection	   guarantees”	   for	   foreign	  
investors	   are	   required	   in	   most	   cases,	   if	   not	   all.	   This	   is	   a	   questionable	   view.	   Even	  more	   critically,	  
question	  23	  goes	  on	   to	  again	  voice	  “the	  need	   to	  provide	   legal	   stability	   for	   investors.”	  Again,	  what	  
does	  “legal	  stability”	  mean?	  Is	  this	  what	  “policy	  stability”	  also	  means?	  Does	  it	  mean	  the	  laws	  should	  
never	  change	  for	  an	  investor?	  What	  does	  it	  mean	  in	  addition	  to	  the	  “legal	  protection	  guarantees”	  for	  
foreign	   investors	   in	   the	  previous	  question?	  Obviously	   legal	   stability	   is	   intended	   to	  be	  additional	   to	  
that	  notion,	  though	  what	  “legal	  protection	  guarantees”	  means	  is	  not	  clear	  in	  itself.	  	  
	  
In	  short,	  questions	  22	  and	  23	  again	  raise	  the	  lack	  of	  clarity	  of	  the	  concepts	  that	  play	  a	  central	  role	  in	  
the	  draft	  chapter.	  The	  PFI	  should	  be	  crystal	  clear	  on	  these	  concepts	  given	  the	  role	  ascribed	  to	  them.	  
They	  are	  not	  here,	  and,	  to	  the	  extent	  that	  they	  seem	  to	  be,	  they	  are	  rejected	  by	  governments	  and	  
civil	   society	   alike,	   and	   indeed	   do	   not	   reflect	   the	   expectations	   of	   the	   great	   majority	   of	   informed,	  
responsible	  investors.	  
	  

Supplemental	  Questions	  

Supplemental	  question	  13,	  on	  land	  registration,	  again	  presupposes	  that	  national	   land	  registries	  are	  
the	  way	   to	   go	   for	   developing	   countries.	   As	   per	   the	   comments	   above,	   this	   is	   highly	   doubtful.	   IISD	  
again	  suggests	  deleting	  the	  questions	  related	  to	  establishing	  a	  land	  market.	  
	  
In	  terms	  of	  land	  disputes,	  the	  question	  is	  posed	  as	  to	  “what	  agencies”	  are	  responsible	  for	  resolving	  
land	  disputes.	  While	  there	  may	  be	  an	  agency	  engaged	  in	  this	  area,	   in	  many	  instances	   it	  will	  not	   lie	  
with	  the	  government	  to	  resolve	  the	  disputes	  that	  may	  arise	  between	  private	  parties.	  The	  extent	  to	  
which	   governments	   can	   resolve	   or	   impose	   resolution	   of	   disputes	   on	   citizens	   is	   at	   best	   unclear.	   In	  
addition,	  if	  dispute	  resolution	  is	  taken	  to	  the	  courts,	  mediation,	  conciliation	  or	  arbitration	  by	  private	  
parties,	  the	  government	  may	  have	  no	  or	  limited	  roles	  to	  play	  at	  that	  point.	  
	  
The	   questions	   on	   alternative	   dispute	   settlement	   mechanisms	   are	   strongly	   skewed	   to	   promoting	  
investor–state	  arbitration.	  While	   the	   section	  on	   IIAs	   is	  neutrally	  phrased,	   this	   section	  of	  questions	  
appears	   to	   be	   less	   so.	   It	   is	   also	   an	   extensive	   set	   of	   detailed	   questions	   on	   a	   subject	   that	   is	   almost	  
completely	   absent	   from	   the	   text	   of	   the	   discussion	   in	   the	   draft	   chapter.	   Hence	   it	   comes	   out	   as	  
strongly	   promoting	   an	   option	   despite	   the	   absence	   of	   significant	   discussion	   of	   this	   in	   the	   text.	   In	  
addition,	  it	  ignores	  the	  growing	  trend	  in	  domestic	  law	  and	  policy	  to	  promote	  domestic	  arbitration	  or	  
other	  tools,	  such	  as	  specialized	  investment	  chambers	  of	  domestic	  court	  systems.	  	  
	  
The	  questions	  on	  “regulatory	  actions	  tantamount	  to	  expropriation”	  suggest	  that	  a	  diminishment	  of	  
economic	  value	  is	  a	  key	  independent	  test	  on	  this	  issue.	  We	  are	  aware	  of	  only	  one	  tribunal	  that	  has	  
made	   this	   argument;	   governments	   have	   generally	   rejected	   this	   as	   a	   test.	   The	   issues	   are	   far	  more	  
complex	  than	  this.	  Governments	  regularly	  encumber	  property	  with	  use	  limitations	  that	  are	  not	  seen	  
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as	   expropriations.	   Language	  matters	   a	   great	   deal	   and	   is	   too	   loose	   here.	  Moreover,	   the	   intentions	  
behind	  the	  question	  are	  not	  clear,	  so	  IISD	  cannot	  offer	  specific	  textual	  suggestions.	  
	  

2.0	   Draft	  Chapter:	  Responsible	  business	  conduct	  

2.1	   Paragraphs	  

The	  current	  text	  of	  this	  draft	  chapter	  suggests	  that	  additional	  thinking	  is	  required.	  	  
	  
In	   particular,	   the	  draft	   relies	   too	  much	  on	   good	   regulatory	  practice	  of	   governments	   as	   a	   basis	   for	  
responsible	   business	   conduct,	   as	   opposed	   to	   the	   pure	   and	   simple	   responsibility	   of	   businesses	   to	  
ensure	   that	   their	   conduct	  meets	   international	   standards,	   irrespective	  of	   the	   state	  of	   the	  domestic	  
law	   in	   the	   host	   state	   or	   its	   enforcement.	   IISD	   understands	   that	   responsible	   business	   conduct	  
complements	   good	   government	   regulatory	   practices,	   rather	   than	   being	   dependent	   on	   them.	   The	  
draft	  text	  is	  far	  from	  clear	  on	  this	  key	  relationship	  issue.	  	  
	  
The	  draft	  starts	  out	  promising:	  
	  

1.	  Responsible	  business	  conduct	   (RBC)	  enables	  enterprises	  to	  better	  contribute	  to	  economic	  
development,	  sustainability,	   inclusiveness	  and	  social	  progress	  and	  to	  respect	   internationally	  
recognised	   human	   rights.	   RBC	   focuses	   on	   two	   aspects	   of	   the	   business-‐society	   relationship:	  
the	   positive	   contribution	   businesses	   can	   make	   to	   economic,	   environmental	   and	   social	  
progress	  to	  achieve	  sustainable	  development,	  as	  well	  as	  the	  need	  to	  avoid	  adverse	   impacts	  
and	   to	   address	   them	  when	   they	   occur.	   It	   is	   an	   essential	   component	   of	   a	   competitive	   and	  
transparent	  business	  environment.	  	  

	  
IISD	  agrees	  with	  the	  above.	  The	  role	  of	  responsible	  business	  conduct	  as	  an	  essential	  component	  of	  a	  
competitive	  and	  transparent	  business	  environment	  should	  be	  emphasized	  here,	  as	  this	  draft	  chapter	  
is	  seemingly	  about	  business	  conduct,	  not	  government	  regulatory	  practices.	  	  
	  
While	  governments	  should	  enact	   laws	  and	  regulations	  relating	  to	  business	  conduct,	  the	  concept	  of	  
responsible	  business	  conduct	  goes	  beyond	  that	  legislation.	  Paragraph	  4	  moves	  in	  this	  direction,	  but	  
not	  clearly	  or	  forcefully	  enough:	  	  
	  

4.	   For	   enterprises,	   RBC	  means	   above	   all	   complying	  with	   the	   host	   country’s	   laws,	   including	  
those	  on	   respecting	  human	   rights,	   environmental	  protection,	   labour	   relations	  and	   financial	  
accountability,	  even	  where	  these	  are	  poorly	  enforced.	  However,	  it	  also	  means	  striving	  to	  go	  
beyond	  minimum	  legal	  standards	  and	  act	  in	  accordance	  with	  increasingly	  high	  expectations	  
of	  business	  behaviour,	  as	  reflected	   in	   international	  RBC	  standards.	  This	  entails	  the	  need	  for	  
social	  responsibility,	  business	  ethics,	  and	  the	  goal	  to	  contribute	  to	  sustainable	  development	  
to	  become	  part	  of	  business	  decisions	  and	  activities.	  	  
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The	   problem	   is	   that	   the	   above	   paragraph	   states	   that	   business	   responsibility	   means	   “above	   all	  
compliance	  with	   the	  host	   country’s	   laws,”	   and	  beyond	   that	  only	   “striving	   to	   go	  beyond	  minimum	  
legal	  standards	  and	  act	  in	  accordance	  with	  increasingly	  high	  expectations	  of	  business	  behaviour,	  as	  
reflected	   in	   international	   RBC	   standards	   [emphasis	   added].”	   If	   the	   notion	   of	   responsible	   business	  
conduct	   is	   to	   be	   taken	   seriously,	   it	   must	   include	   an	   equally	   clear	   requirement	   to	   go	   beyond	  
compliance	   when	   the	   domestic	   laws	   do	   not	   achieve	   international	   standards	   on	   human	   rights,	  
transparency	   and	   accountability,	   and	   contribution	   to	   sustainable	   development,	   as	   enumerated	   in	  
paragraph	  4.	  “Striving	  to”	  is	  not	  such	  a	  requirement	  and	  thus	  falls	  short	  of	  the	  expectations	  for	  this	  
draft	  chapter.	  Therefore,	  IISD	  recommends	  replacing	  “striving”	  with	  “being	  required.”	  	  
	  
While	  the	  draft	  acknowledges	  the	  need	  for	  laws	  and	  regulations	  regulating	  investor	  activity,	  it	  is	  not	  
appropriate	  to	  say,	  as	  in	  paragraph	  7:	  	  
	  

7.	  Governments	  define	  and	  implement	  the	  laws	  and	  regulations	  that	  underpin	  RBC.	  	  
	  
As	  highlighted	  above,	  responsible	  business	  conduct	  is	  separate	  from	  and	  independent	  of	  the	  scope	  
of	  domestic	   law.	  RBC	  is	  underpinned	  by	  good	  corporate	  policy	  and	  good	  sectoral	  and	  international	  
standards.	  Compliance	  with	  domestic	  law	  is	  the	  minimal	  component	  of	  this.	  Otherwise,	  responsible	  
business	  conduct	  would	  simply	  mean	  the	  responsibility	  to	  implement	  domestic	  law.	  It	  is	  self-‐evident	  
that	  this	  cannot	  be	  correct.	  
	  
IISD	  recommends	  deleting	  paragraph	  7	  or	  amending	  it	  to	  “Governments	  define	  and	  implement	  the	  
laws	  and	  regulations	  that	  set	  the	  minimum	  requirements	  for	  RBC.”	  Businesses	  set	  the	  internal	  rules	  
and	  standards,	  and	  the	  international	  standards	  required	  to	  go	  beyond	  this	  on	  the	  full	  scope	  of	  issues	  
raised	  in,	  for	  example,	  paragraph	  4.	  
	  
Paragraph	   11,	   introducing	   the	   unquestionably	   important	   notion	   of	   cooperation	   in	   promoting	  
responsible	  business	   conduct,	   starts	  with	   the	  phrase,	   “The	   roles	  of	  government,	  business	  and	  civil	  
society	  in	  RBC	  are	  interdependent.”	  	  
	  
In	  a	  general	  sense	  there	  is	  some	  truth	  to	  this.	  However,	  while	  interdependent	  to	  some	  degree,	  these	  
roles	  are	  also	  independent.	  In	  particular,	  the	  business	  responsibilities	  are	  not,	  again,	  contingent	  on	  
whether	  government	  or	  civil	  society	  acts.	  Thus,	   it	   is	  probably	  more	  accurate	  to	  say	  these	  roles	  are	  
“complementary,”	  noting	  that	  enhanced	  cooperation	  will	  produce	  enhanced	  results	  in	  this	  regard.	  
	  
Scope	   is	   another	   issue	   with	   this	   draft	   chapter.	   Although	   paragraph	   1	   begins	   with	   references	   to	  
“Responsible	   business	   conduct	   (RBC)	   enables	   enterprises	   to	   better	   contribute	   to	   economic	  
development,	  sustainability,	   inclusiveness	  and	  social	  progress,”	  the	  chapter	   is	   inconsistent	  as	  to	   its	  
scope.	  See	  paragraph	  5,	  for	  example:	  	  
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5.	   The	   scope	   of	   RBC	   is	   broad	   and	   cross	   cutting	   and	   covers	   a	   range	   of	   substantive	   areas	  
including	   disclosure,	   human	   rights,	   employment	   and	   labour,	   environment,	   anti-‐corruption,	  
and	  consumer	  interests,	  science	  and	  technology,	  competition,	  and	  taxation.	  	  

	  
Here,	   the	  only	   economic	   development	  dimension	   explicitly	  mentioned	   is	   employment,	   labour	   and	  
taxation.	  The	  draft	  could	  include	  and	  mention	  other	  critical	  economic	  development	  levers	  business	  
has	   at	   its	   disposal,	   such	   as	   local	   purchasing,	   training	   for	   local	   purchasing	   needs,	   contributing	   to	  
downstream	   value	   addition	   efforts	   in	   many	   sectors,	   introducing	   research	   and	   development	  
programs,	  etc.	  	  
	  
Paragraph	   8	   hints	   at	   a	   greater	   scope,	   but	   falls	   short	   in	   articulating	   the	   necessary	   breadth	   for	  
economic	   development,	   sticking	   to	  more	   traditional	   regulatory	   categories	   as	   opposed	   to	   forms	  of	  
business	  responsibility.	  	  
	  

8.	   […]	  Human	   rights	   are	   an	   important	   element	   of	   RBC	   however	   regulatory	   regimes	   should	  
extend	  beyond	  basic	  human	  rights	  protection	  to	  cover	  other	  areas	  of	  RBC	  (e.g.	  employment	  
and	  labour,	  environment,	  anti-‐corruption,	  and	  consumer	  interests).	  	  

	  

2.2	   Core	  Questions	  

Core	  question	  2	  asks:	  	  
	  
Q.	  2:	  How	  does	  the	  government	  promote	  policy	  coherence	  and	  alignment	  with	  RBC	  standards?	  
	  
The	   intention	   behind	   this	   question	   is	   unclear.	   Is	   it	   intended	   to	   suggest	   coherence	   between	  
government	  policies	   and	   responsible	  business	   standards?	   If	   so,	  which	   standards?	   Is	   it	   intended	   to	  
suggest	   that	   government	   somehow	   should	   be	   limited	   by	   RBC	   standards?	   Trusting	   that	   no	   such	  
suggestion	   is	   intended,	  we	  recommend	  greater	  clarity	   in	   identifying	  the	  goals	  behind	  this	  question	  
and	  in	  the	  language	  of	  the	  question.	  
	  
Beyond	   this	   specific	   note,	   the	   absence	   of	   any	   notion	   of	   scope	   for	   responsible	   business	   conduct	  
within	  the	  core	  questions	  is	  noticeable,	  especially	  given	  the	  above	  discussion.	  
	  

2.3	   Supplemental	  Questions	  Checklist	  

On	   the	   first	   set	   of	   questions,	   “establishing	   and	   enforcing	   a	   legal	   and	   regulatory	   framework,”	   the	  
second	   question	   asks:	   “Does	   the	   national	   legal	   regulatory	   framework	   align	   with	   internationally	  
recognised	   instruments	   on	   RBC?”	   The	   intentions	   behind	   this	   question	   are	   also	   unclear.	   What	   is	  
“align”	   intended	   to	   mean	   here?	   That	   governments	   are	   limited	   by	   any	   such	   international	  
instruments?	  IISD	  recommends	  making,	  unambiguously	  clear	  that	  they	  are	  not	  so	  limited.	  We	  bear	  
in	  mind	  here	  that	  many	  aspects	  of	  responsible	  business	  conduct	  will	  be	  site	  specific	  or	   investment	  
specific,	   or	   both,	   and	   will	   not	   be	   covered	   except	   at	   a	   most	   abstract	   level	   in	   any	   international	  
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standards.	   However,	   beyond	   this,	   RBD	   standards	   are	   meant	   as	   guidance	   to	   business	   on	   their	  
conduct,	  not	  as	  limitations	  upon	  governments.	  
	  
On	   the	   third	   set	   of	   questions,	   “promoting	   policy	   coherence	   and	   alignment	   with	   RBC,”	   IISD	  
recommends	   expanding	   the	   question	   “Do	   trade	   and	   investment	   agreements	   signed	   by	   the	  
government	   make	   reference	   to	   RBC	   principles”	   to	   “…	   reference	   to	   RBC	   principles	   or	   investor	  
obligations”?	  	  
	  
On	  the	  fourth	  set	  of	  questions,	  “promoting	  RBC	  abroad,”	  the	  use	  of	  “instruct”	  in	  the	  first	  sentence	  
seems	  misleading.	  Governments	  cannot	  “instruct”	  private	  sector	  actors	   in	  any	  real	   sense,	  but	  only	  
obligate	  them	  as	  a	  matter	  of	  law,	  or	  encourage	  them	  in	  a	  hortatory	  manner.	  “Instructing”	  portrays	  a	  
false	   sense	  of	   somehow	  compelling	  behaviour	  without	   regulating.	  Very	   few	  governments	  of	  OECD	  
member	   states,	   if	   any,	   can	   do	   this.	   IISD	   suggests	   clarifying	   the	   text,	   replacing	   “instruct”	   with	  
“require”	  or	  “obligate.”	  
	  
On	  the	  eighth	  set	  of	  questions,	  “providing	  support	  and	  incentives	  for	  strengthened	  RBC,”	  it	  is	  hard	  to	  
see	  why	  governments	  should	  give	   incentives	   for	  proper	  business	  conduct.	  On	  the	  other	  hand,	  one	  
can	  see	  the	  rationale	  for	   incentives	   in	  some	  areas,	   including	  R&D,	  and	  training	  for	   local	  employees	  
and	  management.	  Some	  additional	  specificity	  should	  be	  added	  here.	  For	  example,	  there	  should	  not	  
be	  incentives	  for	  respecting	  human	  rights,	  as	  this	  is	  so	  basic.	  However,	  incentives	  for	  going	  beyond	  
minimum	  requirements	  for	  training	  for	  local	  purchasing	  opportunities,	  or	  allocating	  significant	  R&D	  
budgets,	  as	  two	  examples,	  may	  be	  balanced	  by	  some	  incentives.	  The	  industry	  should	  not	  be	  able	  to	  
use	   this	   type	  of	  documents	  as	  a	  basis	   to	  argue	   for	   incentives	   to	  go	  beyond	  compliance	  with	  weak	  
environmental	  or	  human	  rights	  laws,	  for	  example.	  	  
	  

3.0	   Draft	  Chapter:	  Investment	  framework	  for	  green	  growth	  

3.1	   Differentiating	  Among	  the	  Various	  Types	  of	  Investment	  

The	  draft	  chapter	  covers	  three	  fundamentally	  different	  types	  of	  investment,	  as	  noted	  in	  paragraph	  1:	  
	  

1. Investment	   in	   green	   infrastructure	   (e.g.,	   in	   a	   solar	   generating	   facility,	   in	   landfill	   methane	  
capture,	  or	  in	  rapid	  mass	  transit	  systems)	  

2. Investment	   in	   sustainable	   natural	   resource	   management	   (It’s	   not	   clear	   exactly	   what	   this	  
means;	   it	   is	   only	   really	   addressed	   in	   the	   last	   set	   of	   supplemental	   questions.	   See	   detailed	  
comment	  on	  this	  below.)	  	  

3. Investment	   in	  the	  production	  of	  green	  goods	  and	  services	  (e.g.,	   in	  the	   inputs	  to	  be	  used	  in	  
green	  infrastructure—solar	  modules,	  wind	  power	  equipment;	  associated	  services	  like	  O&M,	  
design,	  installation)	  (Note:	  this	  is	  basically	  green	  industrial	  policy.)	  

	  
Ideally	   the	   chapter	   would	   be	   reorganized	   to	   consider	   each	   separately,	   or	   at	   least	   to	   devote	   a	  
dedicated	  sub-‐section	  to	  discussing	  the	  salient	  features	  of	  each.	  However,	  it	  may	  be	  too	  late	  in	  the	  
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process	   for	   such	   recommendations.	   As	   an	   alternative,	   it	   is	   worth	   organizing	   the	   supplemental	  
questions	  (and	  perhaps	  the	  key	  questions	  as	  well)	  such	  that	  it	  is	  clear	  when	  certain	  types	  of	  advice	  
are	   specific	   to,	   or	   much	   more	   relevant	   to,	   only	   one	   of	   these	   types	   of	   investment	   (specific	  
recommendations	   offered	   below).	   It	   might	   also	   be	   worthwhile	   to	   add	   after	   the	   bulleted	   list	   that	  
follows	  paragraph	  1	  language	  along	  these	  lines:	  
	  

These	   three	   types	   of	   investment	   share	  many	   characteristics,	   but	   are	   ultimately	   distinct	   in	  
nature.	  The	   investment	  vehicles	  used	  to	  achieve	  each	  will	   typically	  differ	  greatly	  as	  will	   the	  
most	  relevant	  barriers	  to	  investment.	  The	  policy	  tools	  used	  to	  foster	  or	  govern	  them	  may	  also	  
differ.	   These	   distinctions	   are	   highlighted	   throughout	   this	   chapter	   where	   they	   are	   most	  
important.	  

	  
An	  alternative	  would	  be	  to	  insert	  similar	  language	  in	  paragraph	  5,	  which	  cautions	  against	  a	  one-‐size-‐
fits-‐all	  approach.	  
	  

Supplemental	  Questions	  

IISD	   suggests	   to	   somehow	   designate	   within	   this	   section	   those	   questions	   that	   are	   relevant	   to	  
particular	  types	  of	  investment.	  A	  “general	  considerations”	  designation	  is	  also	  needed,	  since	  many	  of	  
the	   questions	   are	   relevant	   for	  more	   than	   one	   type.	   The	   easiest	   to	   segregate	   out	   is	   investment	   in	  
sustainable	  natural	  resource	  management,	  which	  is	  almost	  completely	  confined	  to	  the	  last	  box.	  
	  
General	  considerations	  would	  include:	  
	  

• Trade	  policy	  
• Regional	  cooperation	  
• Public	  governance	  (bullet	  1)	  
• Financial	  market	  policy	  and	  financial	  instruments	  
• Investment	  policy	  and	  enabling	  policies	  for	  green	  investment	  (bullets	  1,	  6,	  7)	  
• Investment	   promotion	   and	   facilitation:	   key	   policies	   and	   incentives	   for	   green	   investment	  

(bullets	  3,	  4,	  5,	  6,	  8,	  9,	  10,	  11)	  
• Government’s	  commitment	  toward	  green	  growth	  
• Overview	  of	  green	  investment	  opportunities	  (bullets	  2,	  3,	  5,	  6,	  7,	  9)	  

	  
Green	  infrastructure	  would	  include:	  
	  

• Making	  and	  implementing	  the	  choice	  between	  public	  and	  private	  provision	  for	  green	  growth	  
• Public	  governance	  (bullets	  3,	  4,	  5)	  
• Competition	  policy	  
• Investment	  policy	  and	  enabling	  policies	  for	  green	  investment	  (bullet	  5)	  
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• Investment	   promotion	   and	   facilitation:	   key	   policies	   and	   incentives	   for	   green	   investment	  
(bullets	  1,	  2,	  7,	  12)	  

	  
Green	  industrial	  policy	  would	  include:	  
	  

• Promoting	  green	  business	  conduct	  and	  stakeholder	  participation	  in	  green	  growth	  
• Public	  governance	  (bullet	  2)	  
• Investment	  policy	  and	  enabling	  policies	  for	  green	  investment	  (bullets	  2,3,4)	  
• Investment	   promotion	   and	   facilitation:	   key	   policies	   and	   incentives	   for	   green	   investment	  

(bullet	  13)	  
• Overview	  of	  green	  investment	  opportunities	  (bullets	  1,	  8)	  

	  

3.2	   Sustainable	  Natural	  Resource	  Management	  

The	  draft	  chapter	  should	  either	  expand	  the	  coverage	  of	   investment	  in	  sustainable	  natural	  resource	  
management,	  or	  delete	  it	  altogether.	  For	  one	  thing,	  while	  the	  other	  two	  types	  of	  investment	  above	  
are	  sometimes	  similar	  in	  their	  challenges,	  this	  one	  is	  completely	  distinct	  and	  so,	  even	  more	  than	  the	  
other	  two,	  would	  benefit	  from	  separate	  treatment.	  
	  
The	  supplementary	  questions	  on	  this	  subject	  give	  us	  a	  working	  definition	  of	  investment	  of	  this	  type	  
that	  includes:	  
	  

• Investment	  in	  water	  infrastructure	  (Treatment?	  Provision?	  Capture?	  It	  is	  not	  clear.)	  
• Investment	  in	  environmentally	  sound	  treatment	  of	  natural	  resources	  
• Investment	  for	  biodiversity	  (e.g.,	  facilitated	  by	  PES)	  

	  
What	   is	   envisioned	   for	   any	  of	   these	   is	   unclear.	  While	  policy-‐makers	   in	   country	  may	  have	   a	  better	  
grasp	  ,	  IISD	  recommends	  explaining	  better	  the	  types	  and	  definitions	  above.	  This	  might	  be	  done	  after	  
the	   bullet	   in	   paragraph	   1;	   the	   other	   two	   types	   of	   investment	   could	   be	   followed	   by	   bracketed	  
examples	  that	  illustrate	  how	  they	  are	  defined—this	  one	  is	  not,	  but	  should	  be.	  
	  
The	   last	   of	   the	   supplementary	   questions	   raises	   a	   valid	   concern:	   ensuring	   that	   resource	   and	   land	  
rights	   regimes	  safeguard	  the	   interests	  of	   those	  that	  depend	  on	  natural	   resources.	  However,	   this	   is	  
not	   about	   green	   investment	   as	   per	   the	  narrower	   scope	  used	   in	   this	   chapter;	   it	   is	   rather	   about	  all	  
types	  of	  investment.	  IISD	  understands	  that	  this	  is	  outside	  the	  scope	  of	  what	  this	  draft	  chapter	  calls	  
“green	  investment,”	  and	  therefore	  suggests	  deleting	  this	  bullet.	  
	  

3.3	   Difference	  Between	  Green	  and	  Conventional	  Policy	  Framework	  

The	  draft	  chapter	  is	  missing	  a	  key	  argument	  for	  active	  support	  of	  green	  growth	  and	  attracting	  green	  
investment:	  most	  green	  investments	  are	  characterized	  by	  uninternalized	  environmental	  benefits.	  So,	  
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for	   example,	   investment	   in	   renewable	   energy	   infrastructure	   reduces	   human	   health	   impacts	   and	  
mitigates	  climate	  change,	  but	   the	  prices	  received	  for	  such	  energy	  on	  the	  wholesale	  market	  do	  not	  
reflect	  those	  benefits.	  This	  is	  a	  key	  rationale	  for	  government	  incentives	  to	  investment	  in	  renewable	  
energy	  generation.	  IISD	  suggests	  fitting	  this	  argument	  into	  paragraph	  2,	  which	  discusses	  the	  benefits	  
of	  green	  investment.	  
	  

3.4	   Industrial	  Policy	  

One	  of	  the	  problems	  with	  not	  directly	  addressing	  the	  different	  types	  of	  investment	  is	  that	  the	  draft	  
chapter	  cannot	  then	  directly	  address	  the	  most	  interesting	  questions	  around	  targeted	  policy;	  it	  seems	  
to	   assume	   that	   anything	   other	   than	   horizontal	   policies	   (those	   that	   create	   indiscriminate	   fertile	  
ground	  for	  investment	  across	  the	  board)	  would	  be	  unwise.	  So,	  for	  example,	  it	  does	  not	  help	  policy-‐
makers	  discover	  in	  concert	  with	  the	  private	  sector	  what	  broad	  sectors	  might	  offer	  promising	  returns	  
on	  support.	  It	  does	  not	  discuss	  how	  to	  avoid	  common	  government	  failures	  such	  as	  capture	  by	  vested	  
interests,	   or	   how	   to	   ensure	   that	   specific	   support	   is	   targeted	   only	   at	   new	   activities	   with	   large	  
potential	  for	  spillovers.	   It	  does	  not	  advise	  that	  such	  support	  only	  be	  directed	  at	  those	  areas	  where	  
significant	   market	   failure	   (e.g.,	   uninternalized	   environmental	   externalities)	   exists,	   etc.	   In	   other	  
words,	   it	   does	   not	   impart	   much	   of	   what	   we	   have	   learned	   over	   the	   recent	   decades	   about	   the	  
potential	   and	   shortcomings	   of	   so-‐called	   vertical	   industrial	   policies.	   IISD	   commends	   that	   it	   does,	  
however,	   warn	   that	   such	   policies	   should	   be	   time-‐limited	   and	   updated	   to	   be	   specific	   to	   new	  
technologies,	   and	   it	   recommends	  measurement	   of	   results,	  which	   is	   a	   prerequisite	   to	   conditioning	  
continued	  support	  on	  measured	  success.	  
	  
The	  lack	  of	  this	  sort	  of	  discussion	  may	  arise	  from	  a	  conviction	  that	  such	  policies	  are	  doomed	  to	  be	  
unsuccessful.	  If	  so,	  that	  argument	  should	  be	  made	  explicit,	  since	  there	  is	  a	  substantial	  resurgence	  of	  
interest	  in	  such	  policies	  among	  policy-‐makers	  in	  countries	  at	  all	  levels	  of	  development.	  Assuming	  the	  
outcome,	  in	  other	  words,	  does	  policy-‐makers	  a	  disservice	  in	  precisely	  the	  areas	  that	  this	  document	  
should	  be	  aiming	  to	  elucidate.	  If	  this	  argument	  is	  made	  in	  draft	  chapters	  of	  the	  revised	  PFI	  that	  IISD	  
has	   not	   had	   an	   opportunity	   to	   analyze	   and	   comment	   on	   in	   this	   submission,	   references	   should	   be	  
added	  here	  to	  those	  other	  chapters.	  
	  
IISD	  would	  prefer	  to	  see	  this	  chapter	  delve	  into	  this	  range	  of	  questions,	  but	  understands	  that	  major	  
revisions	  may	  not	  on	  the	  table	  at	  this	  time.	  As	  a	  compromise,	  IISD	  suggests	  inserting	  a	  paragraph	  4	  
bis	  with	  language	  along	  these	  lines:	  
	  

Recent	  years	  have	  seen	  a	  resurgence	  of	  interest	  in	  targeted	  policies	  to	  attract	  investment	  in	  
particular	  sectors,	  as	  opposed	  to	  policies	  that	  aim	  to	  improve	  the	  investment	  climate	  across	  
the	   board.	   Often	   that	   interest	   has	   focused	   on	   green	   growth	   via	   investment	   in	   domestic	  
production	   of	   environmental	   goods	   and	   services,	   with	   support	   such	   as	   targeted	   subsidies,	  
local	  content	  requirements	  and	  other	  performance	  requirements.	  While	  there	  are	  successful	  
cases	   of	   such	   “green	   industrial	   policy,”	   it	   is	   hard	   to	   get	   right,	   particularly	   for	   smaller	  
developing	   countries	   with	   low	   domestic	   demand	   and	   relatively	   poor	   supporting	  
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infrastructure.	  Unless	  they	  target	  sectors	  where	  there	  is	  potential	  to	  eventually	  compete	  on	  
world	  markets—a	  difficult	  criterion	  to	  assess	  ex	  ante—policies	  of	  this	  type	  may	  simply	  drain	  
government	  revenues	  or	  increase	  the	  costs	  of	  domestically	  purchased	  environmental	  goods.	  

	  

3.5	   Miscellaneous	  

One	  of	  the	  bullets	  in	  the	  supplementary	  questions	  reads:	  “What	  are	  the	  effects	  of	  climate	  change	  in	  
the	  country?	  What	  challenges	  do	  they	  present	  for	  adaptation	  and	  mitigation	  policies?”	  The	  effects	  of	  
climate	   change	   are	   indeed	   an	   adaptation	   policy	   challenge,	   but	   not	   a	   mitigation	   policy	   challenge.	  
More	   fundamentally,	   this	  question,	  especially	  as	  modified	  by	   the	  second	  sentence,	   is	  germane	   for	  
those	   planning	   climate	   change	   policy,	   but	   not	   particularly	   so	   for	   those	   planning	   investment.	  
Therefore,	  we	  suggest	  deleting	  the	  bullet.	  
	  

24



	  

	  www.iisd.org	   	   	  	  	  	  	  	  	  ©2014	  The	  International	  Institute	  for	  Sustainable	  Development	  

International	  Institute	  for	  Sustainable	  Development	  
Head	  Office	  
161	  Portage	  Avenue	  East,	  6th	  Floor,	  Winnipeg,	  Manitoba,	  Canada	  R3B	  0Y4	  
Tel:	  +1	  (204)	  958-‐7700	  |	  Fax:	  +1	  (204)	  958-‐7710	  |	  Web	  site:	  www.iisd.org	  
	  
For	  questions	  or	  more	  information	  regarding	  this	  submission,	  please	  contact:	  
	  
Nathalie	  Bernasconi-‐Osterwalder	  
Group	  Director,	  Economic	  Law	  &	  Policy	  
nbernasconi@iisd.org	  
	  
Aaron	  Cosbey	  
Senior	  Associate	  
acosbey@iisd.ca	  	  
	  
Howard	  Mann	  
Senior	  International	  Law	  Advisor	  
hmann@iisd.ca	  	  
	  
	  

About	  IISD	  
The	   International	   Institute	   for	   Sustainable	   Development	   (IISD)	   contributes	   to	   sustainable	  
development	   by	   advancing	   policy	   recommendations	   on	   international	   trade	   and	   investment,	  
economic	  policy,	  climate	  change	  and	  energy,	  and	  management	  of	  natural	  and	  social	  capital,	  as	  well	  
as	   the	   enabling	   role	   of	   communication	   technologies	   in	   these	   areas.	   We	   report	   on	   international	  
negotiations	   and	   disseminate	   knowledge	   gained	   through	   collaborative	   projects,	   resulting	   in	  more	  
rigorous	  research,	  capacity	  building	  in	  developing	  countries,	  better	  networks	  spanning	  the	  North	  and	  
the	   South,	   and	   better	   global	   connections	   among	   researchers,	   practitioners,	   citizens	   and	   policy-‐
makers.	  
	  
IISD’s	   vision	   is	   better	   living	   for	   all—sustainably;	   its	   mission	   is	   to	   champion	   innovation,	   enabling	  
societies	   to	   live	   sustainably.	   IISD	   is	   registered	   as	   a	   charitable	   organization	   in	   Canada	   and	   has	  
501(c)(3)	  status	  in	  the	  United	  States.	  IISD	  receives	  core	  operating	  support	  from	  the	  Government	  of	  
Canada,	  provided	  through	  the	  Canadian	  International	  Development	  Agency	  (CIDA),	  the	  International	  
Development	   Research	   Centre	   (IDRC),	   and	   from	   the	   Province	   of	  Manitoba.	   The	   Institute	   receives	  
project	   funding	   from	  numerous	  governments	   inside	  and	  outside	  Canada,	  United	  Nations	  agencies,	  
foundations	  and	  the	  private	  sector.	  

25



26



 
 

 

Business and Industry Advisory Committee to the OECD Tel. +33 (0)1 42 30 09 60 
13/15 Chaussée de la Muette Fax +33 (0)1 42 88 78 38 
75016 Paris email: biac@biac.org 
France www.biac.org 
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Revision of the OECD Policy Framework for Investment 

BIAC Comments  

 

General remarks:  

The Policy Framework for Investment (PFI), which was adopted in 2006, has been extensively used to 

support international policy dialogue and reform. It provides an important framework and checklist 

for governments and is intended to create an investment-friendly environment and foster 

investment for economic growth and development. BIAC would like to underline that the 

overarching focus of the PFI should remain on addressing barriers to investment and fostering open 

markets, which are at the core of the OECD mission. This should be reflected in the introduction, the 

order of the chapters, and throughout the various chapters themselves.  The PFI is a comprehensive 

instrument, but it should remain focused on its key objectives to be of concrete value added.  

BIAC welcomes the proposal to update the PFI to ensure that it keeps pace with new developments 

regarding high quality approaches towards investment in all relevant policy areas. The update should 

ensure that the PFI continues to reflect the comprehensive approach that governments need to take 

in order to foster investment. Yet while being comprehensive, the specific objective of the PFI should 

be kept in mind throughout the chapters. 

The overall format of the PFI should remain a flexible tool. Building on OECD outreach activities, the 

main focus should be to promote a shared view among OECD and non-OECD governments on what 

conditions need to be in place to attract and retain foreign and domestic investment, thereby 

encouraging a level playing field for investors.   

The need for a level playing field is also particularly important in the context of development policy, 

where different national approaches to untied vs. tied aid can distort competition between 

companies. Recognizing the increased focus on development issues in the revised PFI, this aspect 

should be given due attention.  

Another general issue which merits further attention in the PFI across several chapters is the 

informal economy. The authors should make clear that this is not a matter of simply providing 

incentives to firms and individuals to transition from the informal to the formal economy; more 
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importantly, efforts are needed to reduce the barriers to entry into the formal economy. This calls 

for looking at aspects of the ‘doing business’ environment in countries (such as those developed by 

the World Bank Group in its Doing Business reports), and examining whether it is easy to start-up a 

company and operate. 

While the PFI is a landmark tool in designing an effective policy framework for investment, much 

greater focus should be placed on the implementation of such policies. Many emerging and 

developing economies experience shortfalls in implementing their policies. This calls for attention to 

consultation processes, impact assessments, and active engagement of the business community. It 

would be particularly useful if the PFI could include questions relating to government interactions 

with representative private sector associations concerning aspects of the investment policy 

environment.1  

Finally, we encourage the OECD to consider appropriate means to communicate the PFI. This issue 

cannot be over-emphasized – it is central to implementation efforts. The communication of the PFI is 

critical to securing ‘buy-in’ from policymakers and the broader stakeholder community, which will 

ultimately affect the success of the tool in future. In our view, it would be helpful if a concise 

synthesis of key elements of the revised PFI were provided as a standalone summary suitable for 

communication to senior politicians and business leaders of both multinational and local companies. 

Looking ahead, the OECD could also consider a means for countries to be able to compare their 

responses to PFI questions to the responses of other countries (this could help to increase policy 

implementation through peer pressure).  

We are pleased to submit our initial comments on the draft chapters that have become available. 

BIAC will review these chapters in further detail as well as other chapters that will be issued, and will 

provide additional comments in due course.  

                                                
1
 We encourage the Secretariat to discuss with the OECD Development Cooperation Directorate’s Global 

Partnership division, as its work on the formulation of an indicator measuring the quality of public-private 
dialogue could be relevant in this context. 
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Draft chapter on investment policy 

 This is a core chapter of the PFI, which needs to be given particular attention, underlining the 

importance of high-quality investment policies, a transparent and predictable regulatory 

framework, as well as the importance of intergovernmental and international cooperation to 

address the administrative burden on companies.   

 

 The issue of predictability merits greater attention in this chapter and the PFI as a whole. In 

particular, changes in political leadership should not have profound effects on investment 

policies and projects. Long-term investment projects, such as in infrastructure, can be 

particularly affected. The PFI should encourage efforts that would contribute to greater 

continuity from one government to the next.  

 

 As discussed at the AGID meeting, we would recommend greater emphasis on the “rule of law” 

as a fundamental prerequisite for investment in the section on horizontal policies and practices. 

 

 One issue the chapter could expand upon is the linkage between the business climate and the 

general governance of a country, whereby it could stress the fact that a good business climate 

and better governance are closely connected. It should also be reinforced that an enabling 

framework for investment is instrumental in incentivizing firms and individuals to transition from 

the informal economy to the formal economy.  

 

International investment agreements 

 

 We have significant concerns about part of the wording in the section on international 

investment agreements, in particular the second part of the section. The importance of bilateral 

investment treaties (BITs) as a key factor in helping countries attract foreign direct investment 

and ensuring a predictable and fair treatment of investors should be more duly highlighted. 

Likewise, in the area of arbitration, the fundamental importance of well-established 

international rules for investor-state dispute settlement (ISDS), which is a vital part of 

investment protection, should be clearly underlined.  

 

 The PFI, once finalized, will get significant political attention as well as attention by the media. 

The PFI should therefore be fact-based and refrain from entering into the emotional debate that 

currently exists in this area. We therefore strongly suggest changing/deleting some of the 

language in the current draft, focusing on objective facts. 

 

 Additionally, please find below specific comments on some of the sections that are of particular 

concern:  
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o Para 33: The language “…any decision to offer international investors protections 

beyond those accorded to domestic investors” suggests an inherent anti-ISDS bias, 

as it adopts the rhetoric that without ISDS there is a level playing field, which 

becomes unlevel with ISDS, when in fact ISDS is intended to provide a level playing 

field, where there is none at the outset. 

 

o Para 35: “One possible benefit of IIAs”.  Change to “One benefit of IIAs”. 

 

o Para 35: “Such agreements may also help countries”.  Change to “such agreements 

also help countries”. 

 

o Para 36: Many of the ISDS-related concerns listed appear overdrawn, lacking in 

balance, and emotional, particularly the statement regarding “reputational risk”, 

which is made without providing any further explanation or evidence. This kind of 

language is deferential to the opponents’ views. 

 

o In paragraph 37, the drafting simply asserts that current IIAs do not clearly define 

“the scope and content” of core provisions of IIAs. We do not share that assessment.  

High quality IIAs are, in our view, sufficiently clear in these key definitions.  

 

o Nowhere in this text is there any mention or discussion of how the existence of ISDS 

clauses may help promote good governance, good regulatory policy, transparency, 

and rule of law. Regulators who are aware that their actions are subject to legal 

review and challenge in domestic courts or international tribunals, take the time to 

ensure the regulation is appropriate to the objective and can withstand challenge. 

 

IPR 

 

 In the section on IPR, we recommend deleting the reference to essential medicines as it is a very 

specific sectorial example and as their supply relies on a broader context than just IPR. The 

pharmaceutical sectorial issues are very complex and should not be turned into a simplistic 

“bumper sticker” passing reference in an investment policy document. 

 

 

Draft chapter on investment promotion and facilitation 

 Investment promotion and facilitation, which can include a wide range of measures and 

structures, are important means to attract investment. We appreciate additions to the chapter 

to reflect recent developments and important OECD activities, including in the areas of global 

30



 
 

 

 

value chains and the link between investment promotion and facilitation and countries’ overall 

development goals.  

 

 One issue the document could further highlight is the need to enhance a closer coordination 

between different governmental bodies involved in the promotion of investment and also 

between the different layers of the Administration. 

 

 

Draft chapter on responsible business conduct 

 We suggest underlining that responsible business conduct is equally applicable to all companies: 

MNEs as well as local companies.  

 

 ‘Responsible business conduct’ (RBC) includes both legal norms and recommendations that go 

beyond what is legally required in various subject areas. A distinction should be made between 

legal terms and non-legally binding standards. The text should avoid giving the impression that 

the focus is only on binding obligations.  

 

 Care needs to be exercised to ensure that the final text of this chapter does not inadvertently 

suggest that foreign investors are particularly problematic in their behavior or require special 

scrutiny. Other stakeholders, including civil society, labor groups, local businesses, and various 

government entities should also be held to comparable levels of responsible conduct. 

 Many issues relating to public governance and upholding the rule of law are phrased in a RBC 

setting, whilst they are also important on their own merits when assessing a country’s 

investment climate.  

 Since the PFI is aimed at governments, the core questions about responsible business conduct 

should clearly mirror the Protect, Respect and Remedy framework vis-à-vis avoiding human 

rights infringements. Critical questions should be asked first in relation to how the rule of law 

and the judicial system function in a country. How enterprises are encouraged or obliged to 

observe and comply RBC standards is the second step.  

 Para 2: “It also involves responding to societal expectations […]”: We suggest adding ‘justified, 

bona fide societal expectations’. RBC does not entail the responsibility to respond to any kind of 

societal expectations. 

 

 Para 4: “It is also the government’s role to establish and enforce an adequate and coherent legal 

framework for responsible business conduct.” Rather than focusing on establishing new 

frameworks, there should be focus on implementing the existing ones. 
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 Para 4: “By providing incentives for RBC related action that goes beyond legal compliance”.  It 

should be clarified to which incentives it refers. 

  

 Para 5: Add employer associations. 

 Core Question 7 (reference to the informal sector): It should be highlighted more clearly that 

policies should first focus on formalizing informal jobs.  

 

 Point a) second bullet: Clarity would be improved if the text specified if it referred to the 

national court system instead of using the term ‘grievance mechanism’. This is the most 

important grievance mechanism and it would be worthwhile when assessing a country’s 

investment climate to check how the judiciary branch functions.  

 

 Point b) second bullet: Clarity would be improved by asking how a government enforces 

business related laws and regulations. Last bullet: replace “comply” with “implement”. 

 

 Point c) first bullet: Is there an official OECD position on the effectiveness of referencing to RBC 

standards and sustainable development in trade and investment agreements on the way 

enterprises do business in the territories of the signatories? 

 

 Third bullet: The question about the functioning of a government and how they overcome the 

silos that may exist is also relevant in other subject areas within the PFI and should be raised in 

the public governance chapter. 

 

 Point d) fifth bullet regarding reporting: This text is unclear and could therefore potentially 

create confusion among governments.  Is the text trying to suggest governments should, in 

order to support RBC, legally/administratively require reporting, such as through a securities 

regulatory framework? What does “information on local partners” mean?  In the United States, 

for example, there are no government requirements to report on due diligence procedures or 

specific information on relationships with local partners.  

“Payments to officials” should be clarified as it could be understood as a bribe or tax revenue. 

This paragraph should be improved by:  1) changing “require” to “encourage” and 2) clarifying 

the expectations for what specifically should be reported, how and to whom. 

 

 Point f) second bullet: It is unclear what “the changing needs of investors and their 

stakeholders” refers to.  

 

 Point f) fourth bullet: Concerning the question related to contract transparency, the highly 

business sensitive nature of such information should be given due attention. The notion of 

“contract transparency” is controversial among revenue transparency stakeholders. Some actors 

in the construction sector see value in making some aspects of their contracts available to public 
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scrutiny, recognizing that doing so can help to garner public support in the early stages of long-

term investment projects. On the other hand, however, it would not be constructive to such 

investments if the full contract details were made publicly available. Given that this is 

controversial and unsettled terrain, in which far more detailed and nuanced discussion is 

necessary, it would be highly inappropriate for the PFI to take the position that RBC requires 

governments to adopt and/or promote contract transparency. It is also not appropriate to single 

out the extractive and construction industries in the context of contract transparency.   

 

 Point h) first bullet: How do you define and measure “demonstrated commitment to RBC”? A 

government can measure compliance with local laws within its jurisdiction. However, the realm 

of RBC is larger, but cannot be objectively measured by a government in a way that meets 

administrative law standards.  

 

 Point i) Due consideration should be given to how these questions could be addressed in 

reviews of developing nations? 

  

Draft chapter on green growth 

 BIAC has been very supportive of the OECD’s Green Growth Strategy and the important follow-

up work in this area. BIAC has consistently underlined that green growth policies should aim to 

foster innovation, entrepreneurship and competitiveness across sectors, focusing on 

improvements that are socially beneficial, economically efficient and environmentally effective 

and take into account life cycle approaches and impacts. Recognizing the close links between 

sectors and between economies, we need to concentrate increasingly on cooperation, 

integration and life-cycle thinking across the entire value chain. 

 

 In this respect, the enumeration in the first paragraph on what is “green investment” is not 

broad enough. While referring to green infrastructure and environmental goods and services, it 

should recognize that many of the “traditional sectors” contribute to green growth and are often 

important input materials and intermediate products to so-called environmental goods. For 

example, the chemicals industry and other base-industries produce many products which are 

necessary to promote environmental and sustainability goals (wind turbines, insulation, etc.). 

 

 We agree with the statement that a policy framework for green investment is in many respects 

comparable to an enabling environment that is conducive to investment in general, bearing in 

mind the importance of specific enabling framework conditions. We suggest moving this 

message up front. We also underline the importance of tailoring strategies to their specific 

circumstances. 
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 The section should underline that pricing environmental externalities needs to be done in a 

credible way, acknowledging the challenges involved in setting the "right" price, paying due 

attention to the use of revenue and the importance of a global level playing field. Market-based 

approaches and carbon markets play an important role, but need to take into account different 

national circumstances and potential competitiveness impacts. 

 

Draft chapter on infrastructure 

BIAC appreciates the increased focus on infrastructure in the revised PFI. We particularly welcome 

the focus on the enabling environment for competitive private investment in infrastructure, and the 

insistence on a level playing field for private providers to coexist with SOEs. Policy predictability and 

transparency are vital in the infrastructure sector since the underlying economic and political 

conditions may vary significantly over a project lifetime. Following our initial review of the chapter, 

we wish to share the following three suggestions for the section on financing infrastructure projects: 

 The chapter could encourage governments to ensure sufficient preparation and transparency 

around their project pipelines. Clear pipelines create greater certainty for investors. 

 

 The chapter, particularly in core question 20, could point to the need for sufficient coordination 

of policies and regulations in the financial system. The key issue here is to avoid unintended 

negative consequences for financing infrastructure projects as a result of new regulations aimed 

at financial sector stability. These possible impacts are still the subject of much uncertainty and 

debate.2  

 

 The chapter could encourage the aggregation of projects where possible. Many small 

infrastructure projects can be inefficient and unappealing to major long-term investors, and thus 

an aggregated approach should be sought where possible. 

 

 The chapter could take account of the fact that significant parts of public infrastructure are 

decided and implemented at sub sovereign level and highlight the needs to harmonize the 

powers and responsibilities of the central state and sub sovereign entities. This applies notably 

to public service infrastructure such as water and sanitation, local transportation systems etc. 

 

Specific comments: 

 
 Page 2, item 1, line 2: suggest adding the words “poorly maintained and badly operated” after 

the word “inadequate”. 

 

                                                
2
 FSB (September 2014) “Update on financial regulatory factors affecting the supply of long-term investment 

finance” 
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 Page 2, item 2, line 3: suggest adding the words “reducing social and environmental costs” after 

the words “transaction costs”. 

 

 Page 2, item 4, line 4: suggest adding the words “and private providers” after the words 

“policymakers”. 

 

 Page 3, item 5, line 5: suggest adding the words “long-term” between the words “governments’” 

and “political” 

 

 Page 4, item 9, line 4: suggest adding a new sentence at the end of this paragraph to the effect: 

“They also need to protect investors from client induced scope creep or revenue reduction 

occurring post contract completion.” 

 

 Page 4, item 10, line 8: we do not understand the use of the word “Alongside” in this context. 

 

 Page 6, items 1-4: it is important in this context to spell out that infrastructure development 

should be more than “hard infrastructure” and should also cover “infrastructure services" and 

“soft infrastructure”. 

 

 Page 6, item 9, line 2: suggest adding the words “and operation” after the word “investment”. 

 

 Page 7, item 12: suggest adding a new sentence at the end of this point to the effect “How does 

this compare with the authority’s ability to manage “in-house” provision?”  

 

 Page 7: suggest a new point (14a) be added to the end of the section on “Mitigating risk and 

ensuring value for money”. This should be to the effect: “How is the evolution of base conditions 

and changed requirements dealt with in long-term contracts?” 

 

 Page 7: suggest a new point (16a) be added to the end of the section “Regulation and pricing of 

infrastructure markets”. This should be to the effect: “Are the principles of the OECD’s 3 Ts 

(taxes, tariffs, transfers) applied, and in particular is there predictability in the application of 

fiscal support and subsidies in the operation’s cash flows?” 

 

 Page 8, point 26: add a new sentence to the end of this to the effect “Are these principles 

applied symmetrically to public providers?”. 

 

 Suggest adding to the bullet points in the first section of this table on page 9 “Enabling 
environment for competitive private investment in infrastructure” the following: “Are the 
powers and responsibilities of national versus sub-national entities clear and well defined?” 
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 Page 10: Add to the list of bullet points under the heading “Sector-specific considerations”: 
“water and sanitation services, energy (electricity gas etc.) and potentially many others”. 
 

 Page 10: Add to the list of bullet points under the heading “Mitigating project risk and ensuring 
value-for-money” the following: “How are changing circumstances and constraints 
accommodated in the implementation of PPP contracts?” 
 

 Page 11: In the section headed “regulation and pricing of infrastructure markets” we suggest 
adding new bullet points to the following effect: 

 Is there a clear distinction between the powers and responsibilities of the public 
contracting authority and those of the regulator(s)? 

 Are contract agencies adequately staffed in number and skills to allow the agency to work 
at the level required by the industry? 

 What measures are in place to ensure the transparency and predictability of subsidy 
support (T2), both to the project and across the sector in a symmetrical manner? 

 Page 13: Under the heading “Sector specific considerations” it would be useful to spell out that 
water and sanitation, local transportation and other infrastructure is often conducted at sub 
sovereign level, which means that there needs to be coherence between national policy and 
sub sovereign activity. 
 

 Page 13: We suggest adding a new bullet point to the section headed “Balanced market 
structure for private participation in infrastructure” to the effect: 

 Are the profits/surpluses of SOEs or locally owned public service companies transparent, 
and how they used by the state/municipal “shareholders”? 
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Consultation on the Policy Framework for Investment 

BIAC Comments 

December 2014 

 

OVERARCHING COMMENTS 

 BIAC thanks the OECD for the opportunity to submit comments on the update of the OECD 

Policy Framework for Investment (PFI), which provides an important framework and checklist 

for creating an investment-friendly environment for economic growth and development. BIAC 

supports the revision to ensure that the instrument remains up-to-date and reflects new 

developments.  

 

 We submitted detailed comments on 5 of the chapters in early November, and are pleased to 

see that a number of our comments have been reflected in the revised versions of the chapters. 

We call upon the OECD to keep these comments in mind as the chapters are being further 

developed.  

 While being a comprehensive instrument, BIAC would like to underline that the update needs to 

ensure that the PFI remains focused on its main objectives, i.e. addressing barriers to 

investment flows which can foster growth and development, which are at the core of the OECD 

mission. The PFI update should not lead to a long shopping list of issues being added to various 

chapters, but should keep the main objectives in mind all along the process. We recommend 

clearly highlighting up-front the fundamental importance of investment for growth and 

development. 

 

 In view of the high visibility that will be given to the PFI at the 2015 Ministerial Council Meeting, 

we call upon the OECD to keep the instrument as fact-based and objective as possible, and not 

engage in subjective discussions on key issues that are sometimes subject to an emotional 

debate. Paragraphs, sentences, even individual words, can matter. The PFI update document 

therefore needs to be drafted, reviewed and edited very carefully to avoid inadvertently 
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incorporating any of the politicized controversies that unfortunately accompany some 

important investment and development issues these days. 

 

 At the same time, we believe that the Ministerial will be an excellent opportunity to highlight 

the role of the OECD as a key organization that is instrumental in doing serious, fact-based 

analytical work which can foster open markets and a pro-investment policy framework.  

 

 In addition to its communication at the OECD MCM in 2015, we believe that all avenues should 

be explored to promote the new PFI in the Post-2015 Sustainable Development Goals (SDGs) 

negotiations. Thinking already about the active dissemination of the PFI in the context of the 

SDGs is important, as the UN negotiations get underway in early 2015. We believe the PFI could 

be a particularly useful tool for SDGs 8 and 16, but also several others.  

 

 More generally, while the PFI is a key instrument for contributing to sound investment policies, 

greater focus should already now be placed on the communication of key messages, 

implementation of policies, impact assessment and active engagement with the business 

community. BIAC looks forward to remaining actively involved in this process. 
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COMMENTS ON INDIVIDUAL CHAPTERS 

 

Investment Policy (REV 1 version) 

 This is a core chapter of the PFI, which needs to be given particular attention in the update 

process, underlining up-front the fundamental importance of high-quality investment policies, a 

transparent and predictable regulatory framework, as well as intergovernmental and 

international cooperation to address market barriers and administrative burdens for companies.  

 

 We would therefore recommend including up-front a clear statement on the overall 

importance of investment as a key driver of economic growth, innovation, trade, job creation 

and prosperity in any economy as well as the importance of FDI as a vital pillar in the overall 

investment dynamic, even more so in light of global value chains and increased global 

connectivity. 

 

 The introduction to this section on horizontal policies and practices, which precedes the 

investment policy chapter, correctly underlines that pre-requisites for investment policy include 

respect for the rule of law, quality regulation, transparency, openness and integrity. While the 

section then further develops the issues of trust, whole-of-government approaches, and 

transparency, we believe the importance of issues such as the rule-of-law and predictability 

should be given additional attention in this chapter and the PFI as a whole. Greater policy 

consistency and economic predictability are vital for companies to take risks and succeed in 

competitive markets. Long-term investment projects, such as infrastructure, can be particularly 

affected if there is a lack of predictability or sudden political changes.  

 

 An additional aspect that might be highlighted is the importance of reducing overly complex 

administrative burdens as red tape can place a significant burden on investors by increasing 

costs and delaying the implementation of projects. 

 

 We appreciate that the PFI highlights that non-discrimination, investor protection, and 

mechanisms for settling investment disputes are core investment policies that underpin efforts 

to create a quality investment environment. These messages are fundamental pillars of the 

OECD investment work and should be further highlighted, including in the overall 

communications about the PFI, once finalized. 

 

 Protection of intellectual property rights is a fundamental foundation for promoting sustained 

creativity and fostering investment. The PFI correctly underlines the direct link between strong 
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IP rights and investment, and raises many important questions. However, we are concerned by 

the statement at the end of paragraph 29 referring to “new products priced affordably.” 

Affordability depends on a wide range of policy factors. We therefore suggest amending the 

phrase to focus on “ensuring availability of new products and return on investment.” 

 

 We note that a large section on land tenure has been included in the REV1 version of this 

chapter. Worryingly, the language as it is currently written risks reopening some debates on 

which negotiated language already exists. We therefore believe it would be of critical 

importance for this section of the PFI to draw much more closely upon the FAO Voluntary 

Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in the Context 

of National Food Security (2012), and to confine itself to the agreed statements therein. The FAO 

Voluntary Guidelines should be listed as one of the resources at the end of the chapter.  

 

 We welcome that the section on international investment agreements and arbitration has 

been recast to address a number of the specific comments we submitted in early November. As 

mentioned before, the PFI will get significant political attention and should therefore refrain 

from entering into the emotional debate that currently exists in this area.  

 

 We would suggest some further changes, among others to put the numbers into perspective, 

as too much of the current focus is on the costs of some very specific cases and not the overall 

considerable benefits the ISDS system has provided for over 5 decades.  We suggest avoiding 

any references to the publication of arbitral awards as well as reference to third party 

intervention.  

 

 We would like to underline that ISDS is a necessary element of investment protection, not only 

in agreements with developing countries but in every agreement, including in agreements with 

consolidated democracies. Questions regarding the impartiality of courts can potentially arise 

due to specific sensitivities or political considerations in certain instances. We recommend 

adapting the language in paragraph 38 to underline that ISDS is important in every agreement.  

 

 BIAC would like to reiterate that well-established international rules for investor-state dispute 

settlement (ISDS) are a vital part of investment protection and provide a neutral mechanism for 

dispute resolution in cases of breaches of investment treaties. Investors must be given a chance 

to seek recourse if needed.  ISDS is an essential component of good governance and the 

international rule of law.  
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Additional specific comments on investment agreements/ISDS 

 Paragraph 37 diminishes the importance of investment agreements with language like 

“governments should….ensure that they have the capacity to implement IIA commitments and 

the ability to negotiate IIAs…”, which appears to suggest that developing countries may not 

benefit from such agreements.  This type of language can, inadvertently or otherwise, feed into 

the politicized rhetoric that developed countries use IIAs to unfairly benefit from developing 

markets.  Without a more substantive discussion on this topic, this language is quite misleading. 

 

 Paragraph 38 describes the purpose of IIAs as granting “policy stability” which investors 

“crave” by “providing an additional layer of security”.  This phrasing paints a picture of special 

rights, as opposed to a set of rules that makes up the rule of law of transnational investment, 

which ensures that investors are properly and rightfully protected to enable economic growth. 

 

 Paragraph 39 generally states that IIAs help improve domestic legislation and promote good 

governance.  While this statement is not inaccurate, we would like to note that specifically the 

existence of ISDS clauses may help promote good governance, good regulatory policy, 

transparency, and rule of law.  Regulators who are aware that their actions are subject to legal 

review and challenge in domestic courts or international tribunals, take the time to ensure the 

regulation is appropriate to the objective and can withstand the challenge.  

 

 Paragraph 40 alleges that “[a]rbitration can be costly for states”, suggesting that “possible 

claims…can amount to hundreds of millions or even billions of dollars”.  This statement is 

misleading for several reasons.  If costs were to be cited as a concern, the statement should 

focus not on the claims, but rather on the outcome figures.  Not only do investors not win in the 

majority of the cases, but even when they do prevail, they rarely get an amount approximating 

the full amount claimed.  We believe that it would be most appropriate to delete this reference.   

 

 Paragraph 41 states that there is a “growing awareness that some IIAs do not provide existing 

clarity of core provisions”.  It should be recognized that IIAs have developed over time, 

becoming increasingly sophisticated and responsive to concerns at different rates.  This, 

however, does not mean that there is a systemic problem with IIAs.  Importantly, this paragraph 

neither acknowledges the progress that has been made, nor indicates in any way whether these 

are recent or older IIAs.  Without further clarification, we believe that this statement is 

misleading. 
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Additional specific comments on the new land tenure section 

 Paragraph 24, second sentence: This sentence points to negative assumptions about land rights 

registration, arguing that it can raise land value and thus incentivize vulnerable households or 

individuals to sell their land, which might lead them to be deprived of their livelihoods. In 

making this argument, the paragraph appears to undermine the case for land registration (as 

well articulated in paragraph 23). We find the argument questionable, as the value of land will 

always change when alternatives to equivalent or higher-valued land arise, or when only lower-

valued use remains. We would appreciate information on the evidence supporting the claim 

made in this sentence, and what options the PFI therefore recommends to governments. If the 

claim cannot be supported, the authors should consider its deletion. 

 

 Paragraph 24, third and fourth sentences: We agree to the importance of non-discriminatory 

land rights registration. However, we believe it is also important to state that land is used by all 

actors (large investors and vulnerable groups alike) in a sustainable manner. Furthermore, we 

believe this paragraph should also recognize that a number of developing and emerging 

economies with relatively low levels of land use will wish to increase or develop it in line with 

their sustainable development objectives.  

 

 Paragraph 25: This paragraph puts more emphasis on what it regards as possible negative 

outcomes of a well-functioning land market, rather than the benefits thereof. Specifically, the 

paragraph suggests that smaller farms contribute to a more equitable revenue distribution 

which may be undermined by the crowding out effect of large-scale farms. But by only focusing 

on claims about equality among smallholders, the paragraph appears to neglect the positive 

impacts that well-functioning land markets can offer for broader economic growth, food 

security, and consequently positive impacts for raising incomes across society at large. For 

example, the Interagency Report to the Mexican G20 Presidency (2012) states that “secure 

tenure can double investment and significantly increase land values, while well-developed rental 

markets can result in increased productivity by around 60%”.1 We would encourage the authors to 

revise paragraph 25 to reflect the negotiated text in Section 13 “Land consolidation and other 

readjustment approaches” of the FAO Voluntary Guidelines on the Responsible Governance of 

Tenure of Land, Fisheries and Forests in the Context of National Food Security (2012). Finally, we 

request more explanation of the statement in the last sentence that regulations should “take 

into account the levels of inequality between actors”.  

 

 Paragraph 26, second sentence: This sentence argues that large-scale land negotiations or 

transactions shouldn't lead to the displacement, the loss of livelihoods, or more limited access 
                                                             
1 Interagency Report (2012) “Sustainable Agricultural Productivity Growth and Bridging the Gap for Small-Family 
Farms”, Paragraph 164 – available online at: http://www.oecd.org/tad/agricultural-policies/50544691.pdf  
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to land for the local population. The text should be careful to avoid discriminating simply on the 

basis of size without mentioning which land and for which use, and we therefore question the 

recurring reference in the PFI text to solely “large-scale” transactions. In order to increase 

clarity in this sentence, we believe it is important to also refer to the benefits of well-structured 

readjustment approaches and redistributive reforms in Sections 13 and 15 of the FAO Voluntary 

Guidelines.    

 

 Paragraph 26, final sentence: This sentence proposes ceilings on permissible land transactions 

and strict regulations on transfers that exceed a certain scale, and we note that it reflects part 

of Article 12.6 of the FAO Voluntary Guidelines. However, it doesn't refer to the definition of 

allowable transactions, nor does it refer to appropriate consultation in providing transparent 

rules. Either greater nuance is needed, or the sentence should be deleted. If the sentence is 

conserved in the PFI, we recommend that it be re-written to also fully reflect article 12.5 of the 

FAO Voluntary Guidelines which states: “States should, with appropriate consultation and 

participation, provide transparent rules on the scale, scope and nature of allowable transactions in 

tenure rights and should define what constitutes large-scale transactions in tenure rights in their 

national context”. 

 

 Paragraph 27, second sentence: It would be helpful if the text could give some examples of the 

types of “independent institutions” to which it refers.  

 

 Supplementary question 1.3, first bullet: This bullet asks if there is a limit on the size of land 

area allocated to land users (i.e. a ceiling on permissible land transactions). Reflecting article 

12.6 of the FAO Voluntary Principles, we would recommend rewording the bullet as follows: 

“Are policies in place to regulate how transfers exceeding a certain scale should be approved?”  

 

We suggest that an additional bullet should appear at the top of section 1.3 which may be 

framed as follows: “Are rules in place, based on appropriate consultation, that clarify the 

scale, scope and nature of allowable transactions in tenure rights? Do these rules define 

what constitutes large-scale transactions in tenure rights?” 

 

 

 

Responsible Business Conduct (REV 1 version) 

 We generally believe that the revised draft chapter has been improved and thank the OECD for 

taking into account a number of our earlier written comments, including among others, the 

recognition that responsible business conduct (RBC) is equally important to MNEs and local 
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companies; making a clearer distinction between what are legal requirements and what goes 

beyond; as well as a number of the specific comments we made on the questions.  

 

 The elaboration in the introductory paragraphs is generally helpful, bearing in mind that the PFI 

is addressed to governments (while the MNE Guidelines are addressed to companies).  

 

The PFI looks into what governments do to shape a favorable investment climate. As complying 

with national laws and regulations is the starting point for responsible business conduct, we 

particularly appreciate the reference to the state’s duty to protect. In practical terms, this 

means that governments should have a National Action Plan (NAP) to ensure they protect 

citizens against human rights infringements while at the same time creating an environment for 

business to be able to ensure respect for human rights. Given the importance of these plans, a 

reference to governments’ NAP should be included in the chapter, e.g. under heading “A.   

 

 The revised version of the chapter now recognizes the importance of ‘practice what you 

preach’: how far do governments apply RBC in their procurement and in State-Owned 

Enterprises? It would be useful to include this important point in ‘How Governments Can 

Support RBC.’  It is not just a way of promoting RBC; it is about the credibility of a government 

in doing so in the first place.  

 

 In relation to applying RBC practices as a government itself, it might be useful to include a 

reference to the inappropriateness of setting RBC requirements for procurement and 

government tenders as a means to protect or favor domestic industries. 

 

 

 

Additional specific comments 

 The RBC-related conventions and treaties a government has ratified or endorsed are at the core 

of setting an RBC-friendly environment. This question is currently located under ‘supplemental 

questions’ but really merits being asked upfront. 

 

 ‘Engaging with enterprises with a strong RBC record’ should be complemented with 

engagement with contractors or suppliers with less strong records in order to improve 

corporate conduct.  

 

 Paragraph 4: It is unclear to what possible laws one refers to with ‘laws on respecting human 

rights’ in as far as they apply to non-state actors. The wording seems at odds with business’ 

responsibility to respect human rights. 
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 Paragraph 7: replace ‘define’ and ‘implement’ by ‘enact’ and ‘enforce’. 

 

 Paragraph 8: [Through these instruments, states are also encouraged to set clear expectations 

that businesses respect human rights abroad. It is the duty of governments to ensure that a 

legal and regulatory framework to protect against such abuses is established and enforced.]  

The term ‘abuses’ should be avoided. ‘Infringements’ is a better term, which is also applied in 

the OECD Guidelines. The order of the two sentences should be switched, because first comes 

setting a clear regulatory framework to be enforced to protect against human rights 

infringements and second comes the expectation that companies will also respect human rights 

outside a country’s jurisdiction. The current order and wording send a confusing signal about 

governments having to enforce respect for human rights extraterritorially. Also, ‘abroad’ should 

be deleted as respecting human rights is an expectation that applies both domestically and 

abroad.  

 Supplemental question under (d) Promoting RBC abroad, first bullet: in a free market economy 

governments do not instruct companies. They either set laws or encourage particular corporate 

behavior. 

 

 Ibidem, third bullet: questions related to reporting should be moved to (f) Promoting 

transparency around RBC.  

 

 Supplemental question under (f) Promoting transparency around RBC, first bullet: the question 

should be phrased in a neutral way, e.g. ‘what standards for corporate reporting does the 

government promote’?  

 

 Ibidem, fourth bullet: when assessing revenue transparency around significant public resources 

or expenditures, the first question should focus on what governments themselves report in this 

respect. Only then does it make sense to promote such transparency with business. 

Furthermore, BIAC recommends deleting the reference to contract disclosure as this is subject 

of an unsettled, sensitive debate that does not take place in this setting. 

 

 Supplemental question under (h) Providing support and incentives for strengthened RBC: a 

question on how the government promotes the uptake of progressive business practices 

among companies that lag behind, due to e.g. size or other circumstances, could be included. 

 

 Ibidem, first and second bullet: in order to avoid encouraging hidden protectionism, how does a 

government ensure objectiveness and qualification and/or quantification of RBC when favoring 
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RBC-performant companies in contracting and procurement processes and in providing 

financial incentives? 

 

Other references in the PFI to RBC: 

 Investment Policy and Horizontal Policies and Practices, page 20: the questions on land rights 

and indigenous peoples are, as all questions, aimed at governments. Therefore, it does not 

make sense to put ‘responsible business conduct’ in the left adjacent column. 

 

Green growth (REV1 version) 

 BIAC has been supportive of the OECD Green Growth Strategy and follow-up work in this area. 

We agree with the statement in the chapter that a policy framework for green investment is in 

many respects comparable to an enabling environment that is conducive to investment in 

general, bearing in mind the importance of specific enabling framework conditions. This 

message should be highlighted up-front.  

 

 We appreciate that in the overview section green investment now also includes activities across 

the entire segments of the green value chain and industries producing intermediate inputs. We 

would however suggest either taking out the examples of PV or wind energy manufacturing, or 

clearly mentioning that these are just examples, as there are many more, such as insulation, etc. 

 

 We also appreciate the recognition that pricing environmental externalities needs to be done in 

a credible way while taking into account national circumstances and potential competitiveness 

impacts. We welcome the fact that the chapter highlights that there is no one-size-fits-all 

approach as strategies for green growth need to be tailored to the specific circumstances. 

 

Investment promotion and facilitation (REV 1 version) 

 We welcome the focus on investment promotion and facilitation, which can include a wide 

range of measures and structures as important means of attracting investment. We appreciate 

the focus on close analysis of how to make such measures most effective, bearing in mind that 

different approaches are suitable in different contexts. Whole-of-government approaches, 

fostering effective coordination among all those involved are particularly important in this 

context. 
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Infrastructure (REV 1 version) 

 As stated previously, BIAC appreciates that the revised PFI includes a dedicated chapter on 

infrastructure. Access to high quality infrastructure is critical for enabling investment, growth 

and development. 

 

 In terms of the latest draft chapter: 

 

o Further to our previous comments, we welcome the increased focus in the chapter on clear 

project pipelines, as well as a reference to the bundling of small projects in order to help 

enhance the attractiveness for long-term investors. 

 

o We also appreciate that the chapter includes a supplementary question regarding the 

coordination of policies and regulations in the financial system in order to avoid potentially 

unintended consequences for the financing of infrastructure. This could also be usefully 

referred to in Paragraph 17, where it already mentions the tightening of banking regulations.  

 

o Paragraph 17 on the financing of infrastructure refers to the role played by development 

agencies in mobilizing additional investment in infrastructure. We agree, but we would 

recommend also adding an explicit reference to export credit agencies (ECAs), which are 

important enablers of financing of infrastructure worldwide. They not only provide export 

insurance, but also investment insurance (for the equity part) in project finance deals for 

infrastructure. 

 

o Under the section “Ensuring coherence and support for infrastructure development”, core 

question 3 refers to coordination across government and social partners. It may be useful to 

also refer to coordination with international development agencies and ECAs, as it is often 

reported by private sector actors that there could be more efficient allocation of these 

resources into infrastructure. 

 

Trade 

 Trade and investment go hand-in-hand, and open markets are crucial to allow for an optimal 

operation of GVCs and trade-driven economic growth. We generally welcome the approach 

taken in the trade policy chapter of the revised PFI. 

 

 With this in mind, we would like to put forth the following comments and recommendations: 
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o We commend the OECD for highlighting the links between GVCs, trade facilitation, and 

investment.  

 

o We agree with paragraph 13 on the need to facilitate assistance and support for capacity 

building in LDCs and developing countries. 

 

o On the supplemental questions, the chapter could ask governments what efforts have been 

undertaken to facilitate free movement across borders for the business purposes of 

managers, professionals, technicians, and suppliers. 

 

o We commend the integration of SMEs into the supplemental questions.  

 

o Given the importance of cross-border data flows in trade, a supplemental question in the 

“Targeted trade policies” section could ask what government efforts have been undertaken 

to enable the open flow of business data while addressing security and privacy concerns.  

 

o The chapter could mention the importance of non-discrimination in public procurement 

tenders to allow international competition. A draft question could ask: “to what extent does 

the government improve trade and investment opportunities by opening up public 

procurement to international tenders in a transparent and reliable way?” 

 

o The chapter could highlight the relevance of competitive neutrality in the context of trade 

and state-owned enterprises.  

 

o The question on “targeted trade policies” should be complemented by comments that 

highlight that local content requirements and export restrictions are detrimental to the 

overall business and investment framework within a country. 

 

o How states and national regulators engage in creating and are willing to apply international 

norms and standards (via international standard setting bodies or trade agreements) 

becomes increasingly important to foster trade and investment. Adding a question under 

the “international cooperation” section could reflect this point.  

 

 

Human resource development 

 The chapter could benefit from greater clarity in language that the guidance is also directed to 

developing country governments.  
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 The chapter could benefit from greater consistency between the overview text (which is 

unclear and incorrect in parts) and the checklist (clear and straightforward).  We have provided 

specific comments to this point. 

 

Chapter Title 

 We suggest renaming the chapter title.  The title of the chapter “Human Resources (HR) 

Development” is unclear and can be misleading.  We understand that the guidance is aimed 

towards developing countries – HR development is a term that may be more closely associated 

with the staffing of companies. We also note that there is use of term HR Policies (countries) 

and HR practices (companies). For greater clarity we suggest renaming the chapter to address 

“Human Capital Development”. This would also bring clarity to the fact that the questions in the 

chapter are addressed to governments and not to companies.  

 

 

Overview text:  

 The chapter may benefit from some definitions to bring clarity to specific terms.  It would also 

be helpful to clarify to whom various points in the chapter are directed, given that it is primarily 

directed at governments of developing countries. 

 

 Paragraph 1: The global financial crisis mentioned in paragraph 1 had the greatest impact on the 

advanced economies and we would suggest that it does not necessarily specifically impact the 

problems faced by developing countries in this context. We would suggest deleting this 

reference as it seems to be out of context. 

 

 Paragraph 2: We would question the statement that ‘well-designed labor policies’ create ‘more 

and better jobs’, since policies don’t create jobs.  The sentence should be qualified with words 

such as ‘can help to create more and better jobs’.  

 

 Paragraph 4: While referring to adaptability of the labor force, it would be important in this 

context to refer to the labor market relevance of education learning outcomes.  

 

The second sentence refers to “basic and higher education”, but the definition of basic 

education is not clear. Does this mean only primary, or primary + secondary? Does it include 

early childhood education and care? Does it include vocational education?  Instead of writing 

“basic and higher education”, it may be more appropriate in this case simply to put 

“education”. 

 

49



 
 

 

Also, in the final sentence, we recommend inserting “and education systems” after “the 

capacity of the labor force”. 

 

 Paragraph 5:  We suggest changing the first sentence “In a global economy that is becoming 

increasingly dependent on skills, countries with lower skill levels risk losing in competitiveness”  

to the following:    “In a global economy that is becoming increasingly dependent on skills, 

countries with lower skill levels need to ensure they develop their human capital in order to 

boost their competitiveness.” 

 

We also note that vocational education and training (VET) is not mentioned anywhere in 

paragraph 5, while it refers to the full range of primary, secondary and tertiary education. We 

recommended including reference to VET. 

 

 Paragraph 6:  The term ‘business-specific training program’ seems not to indicate firm-specific 

training but rather to imply business training in general. We suggest that the text provides 

greater precision on this term. We suggest revising the text as follows:  “To complement formal 

education, there is also the need for training programs for individuals entering and working in 

companies and the business environment to develop business skills and firm specific knowledge 

– key to unlocking productive potential and career mobility.” 

 

We would also suggest including a reference to the need for education/business/industry links 

to assist young people with the ability to get better information on jobs available and the kind 

of study needed to help them make realistic choices. 

 

 Paragraph 7:  We believe that the propositions made on labor standards, in particular on the ILO 

core labor standards, are misleading and do not make sense in this context.   We question why 

the OECD in aiming to “creat(ing) a level playing field for foreign and domestic investors” (page 

2, paragraph 2), does not instead first refer to the OECD Guidelines for MNEs, which are not 

mentioned in the whole chapter.  

 

In addition, we note that it is not correct to say that the ILO core labor standards “are 

applicable to all countries”, as they are binding only for those countries, which have ratified 

them.  

 

The confusion in the text arises from mixing up the 1998 Declaration, which is cited, with the 

Conventions to which the Declaration refers. The Principles underlying the Conventions by 

virtue of the 1998 Declaration, apply to all ILO members. So, unless a Convention has been 

50



 
 

 

ratified, a country’s laws are not required to conform with all of the details of the Conventions, 

However, they do have to demonstrate that their national laws adequately address the 

Principles. 

 

 Paragraph 8:  The issue of labor market regulation, which is crucial in this context, is not 

properly addressed in the draft.  For example, the draft constructs an artificial dichotomy 

between “social goals of employment protection, including the protection of core labor 

standards and others, such as occupational health and safety standards, minimum wage 

regulation, restrictions on hiring and firing, and legal guarantees of social insurance regimes” on 

the one hand and “the business interests of companies looking to keep their costs down” on 

the other. This approach is too simplistic and does not take into account that globally 

competitive companies and an enabling environment for business are actually the prerequisite 

for employment creation – an enabling environment benefits employers and employees alike. 

The “flexicurity” concept developed in the EU-context provides useful guidance in this respect.  

 

We would delete the language “with the business interests of companies looking to keep costs 

down and replace with:  “…with the need to enable companies to invest and create jobs, and in 

doing so contribute to boosting productivity and economic growth”.   

 

In the penultimate sentence of the paragraph, after “Specific strategies are needed to”, we 

recommend inserting “reduce regulatory burdens in order to incentivize transition into the 

formal economy, while also addressing social protection for workers in the informal sectors…” 

 

We note that in the checklist (point 8.8) the balance needed on this issue between flexibility 

and protection is good, and would suggest this balance is reflected in the opening 

paragraphs to the chapter – referring to our comments above on paragraph 8. 

 

We note that there tends to be a division of thought when it comes to determining what 

comes first, that is, whether standards’ observance helps or hinders job creation.  In other 

words, whether a degree of economic development is required before job standards can be 

raised without affecting job creation. This paragraph demonstrates the essential dilemma 

that over-burdensome regulation – which may or may not reflect ILO standards – can lead to 

less, rather than more, employment protection.  There needs to be far greater emphasis on 

the need to first create an environment that encourages business development and growth.   

 

 Paragraph 10:  There is a reference to “individual companies” in the sentence “A general 

challenge of HRD policies is to encourage the engagement of individual companies to adhere to 

good HRD practices, to comply with labor standards, and to contribute effectively to the 

development of appropriate frameworks.”   

51



 
 

 

 

Again it is unclear what is meant by human resource development – which with respect to 

education and developing a quality workforce is first and foremost the domain of governments.  

Companies will look to an investment environment that provides this quality human capital, and 

then may choose to implement further training programs as relevant to their business.   

 

It is unclear what is meant by the reference to “appropriate frameworks”.   

 

There is a reference to individual companies, which would need to “comply with labor 

standards”.  We note that ILO labor standards are explicitly addressed to governments, not to 

companies. We suggest referring to the OECD MNE Guidelines in this context to ensure 

consistency across OECD instruments and correct language with respect to company operations 

within the framework of the core labor standards. 

 

We note that there seems to be some confusion between HRD policies and basic employment 

protections, with the one not necessarily equating to the other.  The suggestion that the title 

should be changed to Human Capital Development, with an explanation that the paper is 

intended to cover all aspects of the employment relationship, might help to make matters 

clearer. And policies can’t of themselves encourage individual company engagement in good 

HRD (HCD) practices – they’re inanimate.  It is policy-makers (that is, governments) that must 

do the encouraging by creating policies with which businesses are able to comply. It is up to 

governments to develop an ‘appropriate framework’ so that human capital development can 

occur.  

 

 

Checklist: With respect to the bullets on “Overall HRD framework for investment and 

development”, we suggest the following: 

 

 Bullet 5: Insert “the quality of” immediately after “strengthen”. 

 

With respect to 8.6 (Health and Occupational Safety) we have the following comments and 

questions:  

 

 Generally on the OSH issue we believe that there should be reference in the chapter to the need 

for a robust regulatory framework for OSH, a culture of compliance and prevention, and a 

viable labor inspection capacity to enforce the regulations. 
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 Are the questions ranked in terms of priority or relevance?  

 

 We suggest putting the question on mental health after the question on protecting workers 

from adverse effects from chemicals.  We note that mental health in developing countries 

might not translate to the same cause of mental health in developed countries. External 

environment outside of work might contribute much more to mental health issues for workers 

in these countries than in developed countries. 

 

 For the questionnaire to be all encompassing, we agree on the need to include a question on 

mental health. However, its relevance is a little mitigated given the scale of other health 

problems workers in these countries face. 

 

With respect to point 8.7 on Core Labor Standards; 

 

8.7 Point 1 

 The correct language for the ILO conventions which relate to the core labor standards is:  

fundamental ILO Conventions.  

 

 We suggest eliminating the first question in the checklist since in terms of ILO Conventions, 

ratification is the key element, then the country must comply with “provisions of the ratified 

convention.” 

8.7 Point 2 

 This second question might be misleading, as it seems that it is based on the premise that 

those conventions are applicable to all countries. Therefore, it would be better to add at the 

beginning: “If the government has ratified the relevant ILO fundamental Conventions, what 

measures ….” 

 

8.7 Point 5 

 The various questions seem to avoid reference to the role of workers’ and employers’ 

organizations in designing, revising and participating in the implementation of the 

fundamental conventions. It is not clear what it is intended in this question and whether the 

non-governmental actors are the workers’ and employers’ organizations. 

 

8.8 Point 5 

 It is suggested that it is somewhat of a contradiction to propose protections for workers not 

covered by labor law since how might this be expected to vary from the labor law in place?  
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Rather than create a two-tier system, it might be better to advise countries to ensure their 

labor protections have universal application but are not so restrictive as to encourage 

informal sector growth.   

 

 

Taxation 

General  

 Taxation is a core element of a country’s investment framework. One of the most important 

advances in the development agenda has been the insight that taxes, and a well-functioning 

tax administration system, are increasingly recognized as critically important factors that 

can encourage sustainable economic growth in developing countries.  

 

 Capacity building for tax administration in developing countries generally involves the 

design of tax policy reforms for an effective tax policy framework, and the strengthening of 

tax administration organizations to manage the tax system. Developing countries may also 

need support with financial resources – with funding required to develop IT infrastructures 

and deliver training programs for example.  

 

 The OECD Model Tax Convention and Transfer Pricing Guidelines, together with OECD 

guidance and instruments relating to transparency and information exchange, are also 

important instruments for developing countries. We support the involvement of developing 

countries in the G20/OECD BEPS project and the close engagement that is being encouraged 

to ensure that the outputs will be relevant and appropriate for developed and developing 

countries alike. 

 

 In 2013, BIAC issued two sets of voluntary guidance, a Statement of Tax Principles to 

promote and affirm responsible business tax management by international businesses, and 

a set of Best Practices for Engaging with Tax Authorities in Developing Countries. These 

documents aim to promote stability, certainty and consistency in the application of tax 

principles, as well as to support capacity building for efficient, effective tax authorities in 

developing countries. We hope that these principles and best practices will foster cross-

border trade, investment and sustainable growth for the benefit of all.  
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General comments on the draft OECD PFI revised tax chapter: 

 We generally agree with the 6 questions in the tax chapter, and the related guidance that 

emphasizes the need for a whole of government approach to ensure consistency between 

tax policy, development objectives and investment attraction strategy.  

 We welcome the emphasis on the importance of assessment of tax systems by developing 

countries to ensure that their tax systems are well aligned with the type of investment they 

seek to attract.  

 BIAC points out that a holistic approach needs to be taken when setting up guidance for 

developing countries. We should not leave developing countries to grapple with 

complicated and sophisticated tax concepts such as cross-border tax planning strategies, 

marginal effective tax rate, average effective tax rate, and actual vs target tax burden. 

Developing countries need support with the actual implementation of tax policy and 

regulatory frameworks to attract investments, secure long term viability, and ensure 

sustained economic growth. For example, more could be done to support developing 

countries with revenue forecasting and modelling of the financial impacts of tax incentives 

and investment frameworks in nominal and net present value terms using appropriate 

discount rates to assess the costs and evaluate the economic and financial benefits that the 

investments bring to the countries. 

 We welcome the guidance around tax incentive regimes and emphasize the principles of 

transparency and clarity of tax incentives provisions. BIAC supports the OECD analysis that a 

well-designed tax incentives program may help to contribute to a county’s economic 

welfare. In line with the OECD analysis, BIAC believes that businesses may legitimately 

respond to tax incentives and exemptions offered by governments.  

 BIAC believes that the document raises interesting tax policy issues for developing countries 

to consider, and provides guidance to developing countries for creating a robust and 

competitive environment. For a broader participation, BIAC suggests also including 

countries from Western and Central Africa in the PFI Task Force. Africa is a vast and rich 

mineral resources continent and there are large-scale mining projects and operations in 

Western and Central African countries which require significant capacity building and 

support in the development of the required policies and legal and fiscal frameworks to 

attract long-term investments. 
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Detailed comments on the specific sections of the draft OECD PFI revised tax chapter: 

Annex 1: The Updated Tax Policy Chapter of the PFI 

On the updated tax policy chapter of the PFI, we would like to provide the following comments: 

 To add in the 2nd paragraph of page 5:  

“Compliance costs from excessive complexity, a lack of transparency, excessive penalties, 

and unpredictability in the tax system should also be taken into account.” 

 On location-specific profit opportunities (page 6), BIAC questions if the OECD intends for 

the term “location-specific profit opportunities” (as used in the draft OECD revised tax 

policy chapter for the PFI) to have the same meaning as “location-specific advantages” (as 

used in the OECD Transfer Pricing Guidelines)? We do not think so, and would recommend 

that this be clarified as policy-makers may misunderstand the term “location-specific profit 

opportunities” as “location-specific advantages”.   

 BIAC highlights that businesses do take levels of taxation into account when making 

decisions to invest in a country, and that high taxes can discourage such decisions. Tax 

policy instability may also risk future and continued levels of investment (such as 

investments in quality of service, new technologies, or extension of network coverage to 

rural areas) despite the location-specific profit opportunities referred to in the draft OECD 

paper. 

 To add in the 2nd paragraph of page 6:  

“Where an economy offers an abundance of location-specific profit opportunities, policy 

makers may understandably resist pressures to adopt a relatively low tax burden to 

protect their revenue base. Tax policy instability and increasing levels of taxation can 

however reduce the location-specific profit opportunities of an activity and adversely 

impact businesses’ continued investment decisions in an economy. Further, a higher 

host country tax burden could generally be acceptable to investors if the country offers 

attractive business conditions, a stable macroeconomic framework, a stable tax policy 

environment, the rule of law, regulatory certainty, a well-trained labor force, and 

effective investment promotion systems.” 

 Where tax incentives are targeted to special groups/locations, BIAC supports the OECD 

argument that such targeting should be based on sound reasoning e.g. the need to correct 

market imperfections (page 7). Similarly, where governments impose tax rate changes that 

are targeted at specific industries, BIAC highlights that such targeted changes should also 

be reviewed to ensure that the targeting is justified. Where possible, such changes should 
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be based on a clear economic analysis to justify the decision, taking into account the 

benefits and costs of the proposed changes. 

 To add in the 3rd paragraph of page 8:  

“Consolidating all tax incentives, along with their eligibility criteria, into the main body of 

the tax law, and providing assurances within the law that such incentives will remain in 

place for a given period of time, increases transparency and may remove any doubt that 

the tax administration is empowered to administer them” 

 On the unintended and unwelcome results of tax incentives (page 8), BIAC cautions against 

creating undue suspicion about companies’ efforts to qualify for tax incentives.  

 

Annex 2: Tax Policy Checklist 

 For a more holistic review, BIAC would suggest that the following points be added to the 

tax policy checklist: 

(1)  Consistency of tax policy with broader development strategy 

 To add under the 3rd  bullet point:  

“What is the average current tax burden on domestic profits? Has the assessment of 

the actual tax burden taken into account statutory provisions as well as tax-planning 

opportunities and compliance costs? Similarly, does the assessment of the actual tax 

burden take into account instances of double taxation?” 

(3)  Prudent use of targeted tax incentives 

 To add under the 1st  bullet point: 

“Are tax incentives applied uniformly to all investors or are they targeted to special 

groups/locations? Similarly, are there any particular groups, locations or industries 

that suffer from specific punitive taxes? ” 

 BIAC fully supports the 3rd bullet point: “Is the tax system neutral in its treatment of 

foreign and domestic investors?” BIAC points out that the key benefits of tax treaties 

includes non-discrimination, and effective mechanisms for resolving disputes.    
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(4)  Evaluation of costs and benefits of investment incentives 

 To add under the last bullet point:  

“Has the government assessed the largest beneficiaries of tax incentives for 

investment? Are the largest beneficiaries of tax incentives highlighted in public 

statements? Similarly, has the government conducted a similar review on the impact 

of punitive taxes on specific industries?” 

(5)  Transparency and good governance of tax incentives system 

 To add under the 2nd bullet point:  

“Can tax incentives be granted outside of the country’s tax and investment laws (e.g. 

through special agreements, memoranda of understanding, etc.)? Similarly, has the 

government conducted a similar review on additional taxes or fees that are being 

imposed outside of the country’s tax and investment laws (e.g. at local levels or 

through the imposition of regulatory fees)?” 

 To add under the 5th bullet point:  

“Where appropriate, do tax incentives have sunset clauses after which investors are 

expected to follow the general fiscal rules? At the same time, do investors have 

sufficient assurances that tax incentives will remain in place for a given period of 

time?” 

(6)  Countering abusive tax planning strategies domestically and internationally 

 For a holistic review, BIAC recommends also including an additional point regarding 

international tax cooperation to resolve cross-border taxation conflicts. Anecdotal 

evidence suggests that whether a country has effective non-discrimination policies 

and efficient mutual agreement procedures (MAP) in place to resolve cross-border 

taxation conflicts is an important consideration when making an investment decision, 

in particular long-term direct investment decisions.  

 

 

 

 

 

58



 
 

 

Annex 3: Tax Policy User’s Toolkit of the PFI 

On the tax policy user’s toolkit of the PFI, we would like to provide the following comments: 

 On page 19, to add in the 1st  paragraph after the bullet points:  

“Nor do they account for the costs to business of complying with the tax system, including costs 

associated with registration, completing and filing tax returns, tax audits and penalties 

associated with disputes.” 

 On tax burden measures adjusted for compliance costs (page 21), BIAC welcomes the OECD 

recommendation for policy makers to also consider the qualitative side of tax burden 

analysis. The importance of adherence to the rule of law, and the need for mechanisms to 

resolve disputes effectively could also be highlighted.   

 BIAC fully supports the argument set forth in the draft OECD paper that a thorough analysis 

be conducted both prior to the introduction of investment-promotion measures as well as 

systematically measuring ex-post outcomes, to assess the extent to which the measures 

meet their intended objectives (page 25). Similarly, BIAC believes that the same concept 

should be applied to the BEPS project. That is, a framework for measuring the costs and 

benefits of anti-BEPS actions is needed in order for a holistic review of the BEPS debate and 

counter-measures to be made.  

 On triggering competition (page 25), BIAC highlights that tax competition between countries 

may have a positive impact on the global economy. Tax competition can help to address 

shortcomings in governments’ budgeting processes and encourage fiscal prudence by 

limiting the tendency for governments to spend and tax excessively.  

 On the equity principle (page 27), to add in the 5th paragraph:  

“Where tax relief is targeted, policy makers should examine and weigh arguments in favour of 

and against such treatment, and ensure that the different treatment can be properly justified. 

Where justifications are weak (e.g. where corporate tax relief is targeted at foreign investors to 

the exclusion of domestic investors) consideration should be given to a non-targeted approach. 

Similarly, governments should also review justifications for imposing additional taxes that are 

targeted at specific industries such as the telecommunications sector.”  

 On international tax cooperation (pages 35-37), we would like to provide the following 

comments: 

o To add in the 2nd bullet point regarding the benefits of having a wide tax treaty 

network:  
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“Treaties reduce investor uncertainty over tax treatment by providing a consistent 

and principled approach to international taxation (e.g. definitions of a PE, the 

attribution of profits, the types of payments that are subject to withholding, how 

business travelers should be treated, and what gains will be taxed etc.); and by 

establishing procedures to help resolve disputes over the allocation of taxing rights 

between host and home countries.” 

o On the number of tax treaty partners (page 36), BIAC questions the need to list 

countries such as Belgium, the Netherlands, and the United Kingdom as 

attractive conduit locations for the routing of investments.  

o On the level of non-resident withholding taxes (page 36), BIAC suggests the 

following amendment: 

“To guide the assessment of tax treaties, the table below suggests withholding tax 

rates that would generally be regarded as acceptable by investors.” 

o On resources for further study (page 37), for a complete listing, BIAC suggests to 

also include as study resources: the UN Model Convention, and the UN Manual 

for the Negotiation of Bilateral Tax Treaties.  
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BIAC Comments on the Draft OECD Policy Framework for Investment (PFI)  

Revised Chapter on Competition  
 

January 2015 

 

 
General Comments: 
 
BIAC appreciates the opportunity to provide the following comments on the draft OECD PFI 
revised chapter on Competition. 
 
Effective competition policy is vital to attract foreign direct investment, and efforts to 
develop and improve competition policy have proven effective at spurring investment and 
growth.  In the past 15 years we have seen a transformation in the global competition policy 
landscape.  Developing counties have been establishing competition agencies, benefitting 
greatly from the support of dialogue and engagement with OECD and through participation 
to the International Competition Network (ICN).  This has transformed the landscape of 
competition policy worldwide, and is an important element to support cross border 
investment flows including to developing countries. 
 
As BIAC stated in its comments to OECD when the original PFI chapter was being 
formulated, the establishment of a national competition law or policy focused on consumer 
welfare and economic efficiency is critical to its expanding foreign direct investment (FDI).   
 
We continue to emphasize that competition policy is a particular concern of the 
international business community and plays an important part in the decision by a company 
to invest in foreign markets.  The business community equates absent or misdirected 
competition policy to increased investment risk, which, on balance, decreases the incentive 
to invest.   
 
It is important for a company to be confident that the application of a foreign competition 
law will be non-discriminatory in its application.  Discriminatory application can take many 
forms, including, for example, on the basis of nationality, political affiliation or economic 
clout.   
 
The ability to accurately assess the risk of an investment also importantly depends on 
reliable and transparent enforcement of well-defined competition law or policy.  The least 
amount of risk is present when a company can determine that the success of the 
investment will be based on its overall operational efficiency rather than inconsistent or 
arbitrary domestic enforcement. 
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We welcome the opportunity to review the current draft chapter DAF/COMP/WD(2014)134.  
The following are BIAC comments on the draft revised text:   
 
Comments on the Chapeau text: 
 

 Para 5:  We suggest the following language be added at the end of the 4th sentence:  
and should provide for the protection of confidential information. 

 Para 9:  We suggest that the paragraph also emphasizes that structural separation 
should only be used in cases of clear market failure, as a remedy of last resort.   

Core and Supplemental Questions on Competition Policy: 

 Section 3:  Suggest to add an additional question as follows:   

Does your competition law recognize and respect the important of Intellectual 
Property Rights? 

 Section 6:  We suggest deleting the following question (first bullet point):  Does the 
competition authority have the power to undertake market studies in markets where 
competition does not appear….may identify?   

We do not agree with the implied suggestion that the ability to undertake market 
studies is an important element of competition policy. The competition authority 
should rather focus on detecting and investigating infringements of competition law.  
We suggest deleting this bullet. 
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Update of the OECD Policy Framework for Investment 

Draft Chapter “Investment in Infrastructure” 
Comments by the TUAC 

Paris, 17 November 2014 

 

 

Table of contents 
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Comments on the introductory part .......................................................................................................................... 1 
Marked-up of the “Core questions”.......................................................................................................................... 3 
Annex: extract of the G20/OECD High-Level Principles on Long-Term Investment Financing by Institutional 

Investors ................................................................................................................................................................... 6 
 

General comments 

The TUAC welcomes the opportunity to share comments on the draft chapter on Investment 

in Infrastructure (ref COM/DAF/INV/DCD/DAC/WD(2014)3).  

 

The draft chapter fuels, in our view, an overly optimistic view of the role of private sector in 

financing of infrastructure. Private sector has a role in infrastructure investment – but it has its 

own limits too. Infrastructure typically involves long term risks and intangible or hard to value 

risks that simply are not suitable to be transferred to the private sector. The PFI should not 

give unrealistic expectations in this regard. Rather than attracting private investors at all cost, 

public interest should guide government decision to invest, including decision between a 

public and a private investment options. 

 

The text should offer a more balanced view over the various forms of private sector 

involvement in infrastructure: public procurement, Public-Private Partnership (PPP) and 

concession. It transpires from the text that PPPs constitute the primary the form. Little 

attention is paid to the public procurement option, which precisely is the dominant form of 

private sector investment in infrastructure – not PPPs. 

 

The draft also fails to address issues of transparency and accountability of the investment 

chain in private infrastructure finance, including the contractual relationships that bind the 

different parties involved in setting up the very complex financial arrangements that 

characterise private sector finance (private contractor, banks, asset managers, asset owners, 

other financial intermediaries). 

 

The draft could considerably be improved regarding stakeholder consultation, sustainability 

impact assessment and risk monitoring that are specific to infrastructure projects. 

Comments on the introductory part 

Read together, paragraphs #3 (“Why involve the private sector in infrastructure provision?”) 

and #4 (“Difficulties in attracting private investors”) suggest that involving private sector in 

infrastructure is desirable per se and in all circumstances. According to the draft, the only 

barriers for that to happen are to be found in the lack of experience or capacity of 
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governments and in the weak regulatory environment. In reality, some infrastructure projects 

are, by their very nature, simply not adapted to private finance. This is true when projects 

involve very long term risk that cannot be covered market based insurance mechanism and/or 

when they involve intangible assets or risk – including risks related to health, education, 

access to water, collective security, and even IT. There are inherent limitations to private 

infrastructure finance, and these should be acknowledged in the text. What should drive 

government decision in financing infrastructure is the public interest, not attracting private 

sector investors at all costs. 

 

There needs to be some assurance that the private sector party has the right incentives and 

capacity to manage long term risk when it is involved in an infrastructure project. On that 

paragraph #5 (“Signalling government commitment for private participation in 
infrastructure”), suggest a rather unilateral perspective: long term commitment is only a 

concern on government side, not private investor side: “private investors” we are told, “need 
to be assured of governments’ political commitment to infrastructure projects”. The opposite 

is also true however: governments need to be assured of private investors have the right 

governance arrangements that fit the long-term nature of infrastructure projects. On that, the 

text could usefully borrow from Chapter III of the G20/OECD High-Level Principles on 

Long-Term Investment Financing by Institutional Investors, which covers “Governance of 

institutional investors, remuneration and asset management delegation” (copied pasted in 

annex). The requirements laid down in chapter III would be particularly relevant for PPPs 

arrangements, which are characterised by complex financial engineering structures and the 

extensive use of derivatives products and shadow banking arrangement (securitisation of 

debt). 

 

The text (#6, #9, #11, #13 & #16) dwells at length on the conditions for successful PPPs, 

whereby a special purpose vehicle including private contractors, banks and investors take 

responsibility for the design, building, financing and operation of an infrastructure (“DBFO”). 

The text offers some welcome warnings regarding the underlying risk of PPPs (contingent 

liabilities that are left unaccounted in #6, using PPPs to escape budget accountability in #6, 

contract re-negotiations in #9 and the need for a competitive market for contract bidding in 

#10-11). In line with the OECD Principles on Public Governance of PPPs, it should also stress 

the need to separate decision to invest from how to invest, the role of independent public 

auditors in tracking the performance PPP, public transparency. 

 

The text however suggests that PPPs constitute the primary form of private sector financing of 

infrastructure. In reality the main avenue for private sector participation in infrastructure is 

traditional public procurement, not PPPs. PPPs account for a very marginal proportion of 

private sector finance in infrastructure – less than 10% in those countries where the PPP 

model is most prominent such as in the UK. To ensure a more balanced view over the various 

arrangements for private sector participation, it would be important to bring attention to 

traditional public procurement processes – the draft OECD Recommendations on Public 

Procurement could serve as a basis for that – and to require (in #6) the use of an impartial and 

evidence-based “public sector comparator” in deciding which form of private sector 

participation. 

 

Finally, the current wording on stakeholder participation and consultation should be 

reinforced through the text to account for the long term nature of infrastructure, the specific 

social and environmental risks of infrastructure – particularly in the building and construction 

sector – the use of public moneys and the proximity of infrastructure issues with public 

service delivery ones. 
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Marked-up of the “Core questions” 

The above comments should be taken on board in the introductory part. They should naturally 

be reflected in the list of “core questions”. To that end, the following marked-up is proposed. 

 

Ensuring coherence and support for infrastructure development 

 

[former Q.27]. How do authorities consult with end-users and other relevant stakeholders 

prior to the initiation and during operation of infrastructure projects, in view of assuring that 

the envisaged undertakings are in the public interest and are acceptable to consumers and 

other stakeholders? 

 

1. How does the government’s strategy to promote private investment in infrastructure take 

into account overall development and competitiveness goals? 

 

2. How does the government’s strategy for infrastructure development, including the 

respective roles of public investments and private sector investments, laid out in national 

infrastructure plans take into account overall green  development policy goals and long-term 

targets? 

 

3. Is the infrastructure dimension of national development plans understoodclearly defined 

and made publicly accessible, and its objectives and co-ordination shared, throughout all 

levels of government and in all relevant parts of the public administration to ensure a coherent 

implementation of the national infrastructure policy programme? Is the role and desired extent 

of private participation clearly detailed, including at sub-sector level, within these plans? 

 

4. Does the national government work in co-operation with local and regional governments, 

parliamentary bodies and social partners to establish infrastructure investment priorities, and 

what sort of mechanisms exist for crossjurisdictional co-operation on infrastructure, including 

at the regional level? 

 

#. How does the national government ensure a balanced and transparent process in choosing 

the procurement path and the extent of private sector participation? Is the decision to invest 

separate from how to procure and finance the project? 

 

 

The enabling environment for competitive private investment in infrastructure 

 

5. What steps have been taken to create a sound enabling private sector environment for 

infrastructure investment, including to ensure commitment to high standards of public and 

corporate governance, balanced and transparent procurement procedures, and protection of 

labour, environmental, property and contractual rights? 

 
6. What efforts have been made to strengthen public administration capacity and the legal 

framework for managing private investment in infrastructure  – for instance by aligning PPP 

and procurement laws and other laws (including, where relevant, PPP legislation), 

streamlining procedures and simplifying the legislation, and removing inconsistencies with 

sector-specific regulations? 

 

7. What efforts have been taken to create a competitive environment in infrastructure sectors, 

including by subjecting activities to appropriate commercial pressures, dismantling 

unnecessary barriers to entry and implementing and enforcing adequate competition laws? 
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8. How do public authorities ensure that infrastructure projects are free from corruption at all 

levels and in all project phases, including during the bidding stage? 

 

Mitigating project risk and ensuring value-for-money 

 

9. How does the government assess the suitability of its infrastructure projects for private 

investment, inter-alia through mitigating project risk and ensuring value-for-money? Does the 

government proceed with a Public Sector Comparator in measuring value-for-money of 

private sector options, including PPPs and concessions? 

 

10. How does it ensure that risks of infrastructure projects are adequately identified, measured 

and allocated to the contractual party that is best able to assess and control it? Are the cost-

benefit evaluations and the ranking of different projects of a tendering process made public? 

 

 

11. How does the government ensure that fiscal discipline and transparency are safeguarded 

when the government shares responsibilities with the private sector in infrastructure projects? 

Are all costs and contingent liabilities – including public guarantees on private financing – 

and the payment stream from government (“what and when the government will pay”) made 

public? 

 

#. Is there an independent public oversight of the implementation of projects in order to 

ensure greater accountability? Does the Supreme Audit Institution (or equivalent independent 

public auditor) audits and assesses projects ex-post, reports to parliamentary bodies and, to 

that end, maintains sufficient capacity? 

 

12. Do the authorities responsible for privately-operated infrastructure projects (both national 

and local) have the “ability to deliver”, including inter alia the capacity to manage the 

commercial processes involved in infrastructure projects and to partner on an equal basis with 

their private sector counterparts? 

 

13. To what extent are contractual obligations between public authorities and private sector 

participants specified in terms of verifiable infrastructure services to be provided to the public 

(for instance on the basis of output or performance-based specifications)? Are re-negotiations 

of contract that substantially alter the original agreement made public? 

 

 

Regulation and pricing of infrastructure markets 

 

14. Are the regulatory agencies that oversee infrastructure markets well-equipped in terms of 

mandates, resources and staff and shielded from undue political interference? 

 

15. Does tariff-setting strike the balance between the imperative of end-user affordability and 

the need for cost-recovery by the infrastructure operator? 

 

16. What steps have been taken to ensure that the fiscal costs of any public subsidisation are 

proportional with the secured results (in terms of infrastructure delivery or consumer access)? 

 

A balanced market structure for infrastructure provision 

 

17. To what extent have different infrastructure markets gone through structural separation, 

making more space for private actors? Which authorities are responsible for assessing and 

making decisions as regards structural separation?  

66



 

18. Where private providers can coexist with state-owned incumbents, what steps have been 

taken to ensure that infrastructure providers compete on a level playing field? [former Q.25] 

How does the government ensure that small-scale infrastructure service providers are not 

excluded from infrastructure markets? 

 

19. What steps have been taken to strengthen the corporate governance standards of state-

owned enterprises in view of increasing operational efficiency and ensuring transparency and 

accountability? 

 

Financing infrastructure projects and governance of the investment chain  

 

20. Are infrastructure projects assessed against the degree to which its costs can be recovered 

from end-users and, in case of shortfalls, what other sources of finance can be mobilised to 

ensure that authorities’ targets for service coverage and affordability are met? 

 

21. Has the government enacted policies and regulations to promote long-term savings and to 

unlock sources for infrastructure financing, and for facilitating investor access to these? Is 

official development assistance being used to mitigate risks and leverage private investment 

flows? 

 

22. Do private sector participants involved in the investment chain – private contractor, banks, 

asset managers, other financial intermediaries and asset owners – have adequate access to 

capital markets to fund operations, and are restrictions in access to local markets and obstacles 

to international capital movements being progressively phased out, taking into account 

prudential macroeconomic considerations? 

 

#. Do private sector participants involved in the investment chain have the appropriate profile 

to manage long term risks associated with infrastructure projects? (including structure and 

duration of investors’ liabilities, proven record and skills in properly identifying, measuring, 

monitoring risks). 

 

#. Do relevant regulatory and supervisory authorities monitor the governance, agency 

relationships, remuneration, and risk management mechanisms of institutional investors and 

other actors involved in the investment management chain of infrastructure projects? And do 

such authorities have the appropriate mandate and capacity take prompt and adequate 

measures to that end? 

 

Encouraging inclusive growth and responsible business conduct 

 

23. What steps have been taken to attract investors to supply infrastructure at fair and 

reasonable prices, to ensure that investor-state contracts serve the public interest, and to 

maintain public support for private involvement in infrastructure? 

 

23. What steps have been taken by private sector participants to effectively observe 

international recognised labour and environmental standards and to identify and manage 

social and environmental risk that are specific to, or that are exacerbated in infrastructure 

projects? Do private sector participants report in a timely and comprehensive manner on the 

management of these risks? 

 

24. How do the government authorities, both at central and local levels, maximise the 

contribution of infrastructure investment to development, including byensure broad-based 

stakeholder consultations on the terms of reference and impact of infrastructure projects? 
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# What steps have been taken by the government to facilitate civil society participation in 

consultations on, monitoring of infrastructure projects and access to remedy and to recourse?  

 

# Do government authorities require, ex ante poverty impact assessments of competing 

proposals, environmental and social impact assessments etc.? 

 

[moved to Q18] 25. How does the government ensure that small-scale infrastructure service 

providers are not excluded from infrastructure markets? 

 

26. What role does the government play in ensuring that private sector participants involved in 

the provision of vital services to communities remain mindful of the consequences of their 

actions? 

 

[moved upfront] 27. How do authorities consult with end-users and other relevant 

stakeholders prior to the initiation and during operation of infrastructure projects, in view of 

assuring that the envisaged undertakings are in the public interest and are acceptable to 

consumers and other stakeholders?  

 

 

Annex: extract of the G20/OECD High-Level Principles on Long-Term Investment 

Financing by Institutional Investors 

 

 

Principle 3: Governance of institutional investors, remuneration and asset management 

delegation 

 

3.1 The governing body of an institutional investor should ensure that the investment strategy 

of the institution takes into account the profile and duration of its liabilities and follows a 

prudent approach. 

 

3.2 The governing body of an institutional investor should collectively have adequate skills to 

design, assess, monitor, and review its investment strategy, including the allocation to long-

term assets. Where necessary, it should seek appropriate independent advice and training. 

 

3.3 The governing body of an institutional investor should ensure that the investment 

management personnel and any external asset managers have the necessary capability to 

implement the investment strategy and manage those investments in line with the institution’s 

objectives. If outsourcing to external asset managers, the governing body has the duty to 

ensure that the investment decisions are in line with its objectives. 

 

3.4 The governing body of an institutional investor should ensure that the institution can 

properly identify, measure, monitor, and manage the risks associated with long-term assets as 

well as any long-term risks – including environmental, social and governance risks - that may 

affect their portfolios 

 

3.5 The governing body of an institutional investor should ensure that conflicts of interest that 

may affect their decisions and those of the persons or entities involved in the management of 

investments, including any long-term assets, are identified and adequately addressed. 

 

3.6 The governing body of an institutional investor should observe its fiduciary duties towards 

the ultimate owners or beneficiaries of the assets they oversee. Such duties, when applicable, 
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should include the prudent and efficient management of any long-term assets and the 

informed and effective use of their investor rights, including shareholder and creditor rights. 

Those persons and entities involved in the management of the assets of institutional investors 

should act in consistency with those fiduciary duties or their associated contractual 

obligations. 

 

3.7 The governing body of an institutional investor should regularly monitor the performance 

of both external and internal fund managers. Performance should be evaluated over a period 

of years, taking into account the institution’s investment horizon, its asset-liability 

management objectives and the level of risk implied. Performance-based elements and 

contract clauses of fund managers’ and senior executives’ remuneration should be based on 

long-term, risk-return criteria. 

 

3.8 Regulatory and supervisory authorities overseeing institutional investors and other actors 

within the investment management chain should monitor the governance, agency 

relationships, remuneration, and risk management mechanisms underpinning long-term 

investment and take prompt and adequate measures when relevant. They should, where 

appropriate, provide guidance to institutional investors regarding the governance and risk 

management requirements to meet long-term investment objectives. 
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Volet foncier 

 
 

Propositions du Conseil Supérieur du Notariat 
 
 
 
Le Conseil Supérieur du Notariat a été sollicité par l’Organisation de Coopération et 
de Développement Economiques dans le cadre de la refonte, actuellement en cours, 
du Cadre d’Action pour l’Investissement (CAI / Policy Framework for Investment, 
PFI). 
 
Il s’agit d’émettre des propositions permettant d’approfondir, dans le CAI refondu, la 
question foncière. 
 
Aussi les propositions suivantes sont-elles apportées à l’OCDE afin d’appuyer ses 
travaux sur le volet foncier intégré au CAI. 
 
Il sera également proposé un court chapitre rappelant les divers régimes fonciers 
existants et leurs principaux éléments distinctifs, qui pourrait être intégré à 
l’introduction du CAI refondu. 
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Interroger le régime foncier d’un pays, afin de le réformer si nécessaire, implique 
nécessairement de procéder préalablement à l’analyse du système en vigueur dans le 
pays, et d’en mesurer l’efficacité réelle. 
 
 
I / L’analyse du système foncier en vigueur : 
 
 
A / Le régime foncier applicable : 
 
1. Immatriculation foncière ou publicité foncière ? 
 
Quel est le régime foncier en vigueur dans le pays ? 
 
Système de l’immatriculation foncière, ou système « Torrens » (du nom de Sir Robert 
Torrens, qui a établi ce système en Australie) : 
 
Dans ce système d’enregistrement des titres, chaque parcelle de terre, chaque 
bien immobilier, est identifié sur une carte et les droits qui y sont associés sont 
inscrits dans un registre public de titres fonciers. 
Ce registre de titres, dénommé sur le continent africain « livre foncier », enregistre 
une déclaration absolue, inattaquable, parce que garantie par l’Etat, des droits sur la 
terre, purgeant ainsi tous les droits fonciers antérieurs. 
 
Les concepteurs du système « Torrens » voulaient faire de l’immatriculation foncière 
un outil simple, rapide et peu coûteux. 
 
Ce système soulève néanmoins de nombreuses difficultés, qu’il faut pouvoir 
identifier : 

- Le registre est susceptible d’être détérioré, voire détruit, de sorte que le 
moyen de prouver ses droits sur la terre peut disparaître, entraînant ipso facto 
la disparition des droits. 

- Le registre peut être tenu par un personnel corrompu, et les informations qu’il 
contient sont alors erronées. 

- Ces raisons accroissent également le risque d’accaparement de terres à 
grande échelle. 

 
Système de la publicité foncière : 
 
Dans ce système d’enregistrement des actes, les transferts, constitution ou 
extinction de droits sur les terres et biens immobiliers dépendent de la seule volonté 
des parties. L’acte constatant le transfert de propriété est valable entre les parties, 
sauf preuve contraire, tandis que la publicité foncière a pour effet de le porter à la 
connaissance des tiers. 
C’est la raison pour laquelle, dans un système de publicité foncière, le rédacteur de 
l’acte doit s’attacher à remonter la chaîne des propriétaires (origine de propriété) sur 
une durée de trente ans de manière à garantir le droit de propriété de l’acheteur. 
C'est donc un système de publicité déclarative : elle ne joue aucun rôle dans les 
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rapports entre les parties et le transfert de droits sur les terres ou les biens 
immobiliers : malgré la publication d'une vente et les mentions effectuées à service 
de la publicité foncière, la contestation du transfert reste toujours possible. 
 
Ce système évite les écueils du système Torrens, et présente l’avantage de la 
souplesse. 
 
Encore faut-il que le juriste, qui va établir l’acte juridique, le lien juridique entre le sol 
et l’individu, procède, préalablement à la signature de l’acte par les parties, aux 
vérifications nécessaires à la sécurité du titre. 
 
Le seul inconvénient de ce système est qu’entre la signature de l’acte et sa 
publication, un autre acte de vente ou une inscription d’hypothèque soit publié dans 
l’intervalle. 
En France, cet écueil n’existe plus depuis la mise en place du procédé télé@ctes qui 
permet au notaire de télépublier son acte au service de publicité foncière, quasiment 
le même jour que sa signature. 
 
2. L’incidence du droit coutumier : 
 
Le droit coutumier en matière foncière est-il encore en vigueur ? 
Le droit coutumier est-il reconnu ? 
Le cas échéant, vient-il en concurrence frontale avec le système d’enregistrement 
foncier formel ? 
 
Cette concurrence peut-elle être tolérée ? 
Quels obstacles le droit coutumier soulève-t-il ? 

- En termes de sécurité foncière ? 
- En termes de litiges fonciers ? 
- En termes de pouvoirs des chefs de terres ? Recense-t-on des faits de 

corruption les concernant ? 
 
Les règles foncières coutumières peuvent-elles être combinées avec le système 
formel ? 
Le système formel est-il prépondérant, ou prioritaire, sur le droit coutumier, ou 
inversement ? 
 
Peut-on formaliser le droit coutumier, à l’instar des tentatives faites au Burkina-Faso, 
par exemple, avec la mise en place des chartes foncières locales ? 
Peut-on aborder le droit coutumier de manière inclusive, afin de le rapprocher, voire 
de l’intégrer, au droit formel ? 
 
Ici, le sociologue et l’anthropologue vont permettre de comprendre comment 
fonctionnent les populations rurales et vont aider à adapter la sécurisation foncière à 
leurs us et coutumes. 
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B / L’identification des terres et des titulaires de droits : 
 
1. Les cadastres : 
 
Comment les terres sont-elles identifiées ? 
 
Existe-t-il un cadastre ? 
Est-il global ? Vise-t-il l’ensemble du territoire ? 
Est-il géo référencé ? 
 
Est-il fiable ? 
S’agit-il d’un cadastre établi en correspondance avec la réalité du terrain, les 
délimitations effectives des terres ? 
Avec le contrôle social des titulaires de droits sur les terres et des titulaires de droits 
sur les parcelles voisines ? 
Il est essentiel que le cadastre soit conforme avec la réalité des terres et leurs 
limites ; il en résulterait, à défaut, outre des litiges fonciers, un consentement des 
populations à l’impôt foncier diminué, ce qui aboutirait à des dissimulations de la part 
des titulaires de droits sur les terres. 
 
Ou bien s’agit-il d’un cadastre purement formel, sans lien concret avec la réalité des 
terres, sur la base de plans non tenus à jour ? 
Un tel cadastre, exclusivement juridique, fait courir des risques de conflits fonciers et 
des difficultés de recouvrement de l’impôt foncier. 
 
Ici, l’expertise du technicien de l’identification du sol, du terrain, de l’immeuble (le 
géomètre, le topographe, le géographe) est nécessaire, qui va établir le plan du 
terrain, le référencer, le cadastrer ou le cartographier. 
 
2. Les titulaires de droits : 
 
Comment sont identifiés les titulaires de droits sur les terres ? 

- Concernant les personnes physiques : le pays est-il doté d’un état-civil fiable ? 
Quels moyens existent ou peuvent être mis en place pour identifier 
formellement une personne physique (empreintes digitales, numéro 
d’immatriculation sociale, etc.) ? 

- Concernant les personnes morales : le pays a-t-il mis en place un registre du 
commerce qui recense les sociétés et autres groupements ? 

- Peut-on identifier les groupements dépourvus de personnalité morale 
(communautés villageoises, groupes familiaux, etc.) ? Le cas échéant, par 
quel moyen ? Par un représentant de la communauté désigné par la loi ? 
Désigné par le groupe ? 

 
Comment est vérifiée la capacité juridique ? 

- Des personnes physiques ? Sont-elles majeures ? Si elles le sont, ne sont-elles 
pas sous un régime de protection (tutelle ou curatelle) ? 

- Des personnes morales ? Ne sont-elles pas en faillite ? Quels sont les pouvoirs 
du dirigeant signant l’acte ? etc. 
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Ces contrôles préalables sont bien entendu nécessaires afin d’éviter une cause de 
nullité de l’acte concerné. Mais encore faut-il que le pays soit doté d’un état-civil 
moderne et accessible pour les particuliers et d’un registre du commerce pour les 
sociétés et associations. 
 
 
C / Le cadre institutionnel : 
 
1. Administration déconcentrée ou décentralisée : 
 
Existe-t-il une organisation administrative du service d’enregistrement foncier ? 
 
Le service d’enregistrement foncier relève-t-il de l’administration décentralisée ou de 
l’administration déconcentrée, voire d’une personne privée délégataire d’une mission 
de service public ? 
 
Les effectifs du personnel administratif sont-ils suffisants ? Le personnel administratif 
est-il suffisamment formé ? 
 
Des faits de corruption ont-ils été signalés ? Existe-t-il, en droit, un contrôle du 
fonctionnement service du registre foncier ? En fait, par la proximité de la population 
qui exerce un contrôle social ? 
 
2. La cohérence du cadre institutionnel : 
 
Le service de l’enregistrement du foncier relève-t-il d’un ministère unique, tel que le 
ministère de l’économie et des finances, ou bien de la compétence de plusieurs 
ministères, tels que le ministère de l’agriculture, le ministère de l’aménagement du 
territoire, etc. ? 
 
N’existe-t-il pas, en raison de l’éparpillement des compétences, un risque de 
déficience de la tenue du registre foncier ? 
 
 
 
De l’analyse du système foncier en vigueur, et de sa réforme éventuelle, il sera 
possible de corriger sensiblement les difficultés liées aux coûts et délais de délivrance 
des titres, à la perception des impôts fonciers, aux litiges foncier. 
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II / L’efficacité du système foncier en vigueur : 
 
 
A / Coûts et délais  de délivrance des titres : 
 
Quels sont les coûts les délais nécessaires pour obtenir un titre foncier ? Quel est le 
coût de la délivrance d’un titre foncier ? 
Des délais trop longs, un coût anormalement élevé, constituent des obstacles à la 
circulation des biens immobiliers, à la sécurité juridique, à l’investissement. Ils 
conduisent à décourager les populations à demander la régularisation de leurs droits 
par la délivrance d’un titre au coût exagéré, ou dont le délai de délivrance est estimé 
trop long. 
 
Des faits de corruption ont-ils été signalés, qui aboutissent à renchérir le coût de la 
délivrance des titres ? 
 
Peut-on organiser le service d’enregistrement foncier pour réduire les délais et les 
coûts ? 
La mise en place d’une administration déconcentrée et contrôlée peut-elle être 
envisagée, qui améliorerait l’efficacité du service d’enregistrement foncier ? 
On peut citer ici l’exemple de Madagascar, qui a mis en place des guichets fonciers, 
dépendant d’une administration déconcentrée, proches des populations et d’accès 
facile, qui a permis de réduire le coût de délivrance des certificats fonciers à 20 €. / 
30 €., contre 300 €. auparavant, et de diminuer le délai de délivrance de ces titres, 
passant de 4 ans à 40 jours. En deux ans, Madagascar a délivré près de 55.000 
certificats fonciers, soit 20 fois plus qu’auparavant. 
 
Ici, l’informaticien, chargé d’organiser le registre foncier, d’informatiser le livre 
foncier ou de créer le guichet foncier à l’image de ce qui se pratique à Madagascar 
ou au Burkina Faso, sera un acteur essentiel de toute réforme. 
 
 
B / Fiscalité : 
 

- L’impôt foncier existe-t-il ? 
- Sa perception est-elle efficace ? 
- L’impôt est-il forfaitaire ? Proportionnel ? 
- Est-il lié au type de bien (foncier urbain, foncier rural) ou à l’exploitation qui 

en est faite (habitation, terres arables, etc.) ? 
- Quelle est la valeur retenue pour calculer l’impôt foncier, comme l’impôt sur 

les transferts de droits (vente, donation, etc.) ? Par qui la valeur est-elle 
déterminée ? Existe-t-il un contrôle administratif de la valeur ? 

- Quel est le taux des droits d’enregistrement et de l’impôt de plus-value ainsi 
que des taxes immobilières annexes ? si ces impositions sont trop élevées, il 
ne pourra exister de politique efficace de transparence au niveau des prix de 
vente. 
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- La valeur retenue pour calculer l’impôt est-elle fondée sur l’existence d’un 
titre ? Le titre est-il valable, incontestable et sécurisé, tant du point de vue de 
l’identification du foncier que de l’identification du titulaire des droits, 
permettant ainsi une fiscalité efficace, qu’il s’agisse du consentement des 
populations à l’impôt comme de la perception effective des taxes ? 

 
 
C / Litiges fonciers : 
 

- Les litiges fonciers sont-ils nombreux ? 
- Quelles sont les principales causes des litiges fonciers ? 

Les litiges portent-ils sur l’existence des droits et par conséquent sur les 
titres eux-mêmes ? 
Les litiges portent-ils sur l’identification des terres, leurs délimitations ? 
Les litiges portent-ils sur l’identification des titulaires de droits sur les terres ? 
Les litiges résultent-ils d’un registre foncier qui ne serait pas tenu à jour, ou 
insuffisamment rigoureux ? 

 
L’analyse des causes principales de litiges permet de cerner les difficultés à résoudre, 
qui sont souvent issues des difficultés liées à l’identification des terres ou des 
titulaires de droits, ou à l’imprécision du registre foncier. 
 

- L’organisation judiciaire est-elle accessible et proche de la population ? 
- Par qui la justice est-elle rendue ? 

Le personnel judiciaire est-il en nombre suffisant ? Est-il formé aux évolutions 
de la loi ? 

- Quel est le coût et la durée d’une procédure judiciaire ? Ces coût et durée 
sont-ils acceptables pour la population ? 

 
 
D / Sécurisation des investissements : 
 

- Le registre foncier est-il fiable (identification certaine des terres, identification 
certaine des titulaires de droits, précision du registre foncier tenu à jour) pour 
permettre la sécurité des investisseurs ? 

- Le registre foncier est-il fiable pour permettre l’accès au crédit, par la prise de 
garantie sur les terres que les emprunteurs et les investisseurs peuvent 
conférer aux banques ? 

- Existe-t-il des différences de traitement selon la nationalité de l’investisseur ? 
Ces différences sont-elles justifiées ? 
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Proposition de chapitre de sensibilisation à la problématique foncière, pour 
intégration possible à l’introduction du CAI refondu 

 
La question de l’enregistrement foncier se partage globalement, outre l’incidence du 
droit coutumiers, en deux grands systèmes formels : le système de 
l’immatriculation foncière, encore appelé système Torrens, du nom de Sir Robert 
Torrens qui l’a mis en place en Australie, et le système de la publicité foncière. 
 
La publicité des droits fonciers est indispensable : chacun doit pouvoir connaître la 
situation juridique du foncier et des biens immobiliers. Il s’agit de savoir qui détient 
des droits sur le bien, qu’il s’agisse de droits de propriété, d’usage, de jouissance, de 
bail, etc., mais également de savoir si des charges pèsent sur le foncier et les biens 
immobiliers, comme des hypothèques, des servitudes, etc. 
 
Publier un acte c'est le porter à la connaissance de tous, afin que les conventions qui 
portent sur le bien ne restent pas connues des seules parties à ces conventions. 
 
 
Le système dénommé Torrens , le plus répandu dans le monde, est un système 
d’enregistrement des titres : chaque bien immobilier est identifié sur une carte et 
les droits qui y sont associés sont inscrits dans un registre public de titres fonciers. 
 
A la différence d’un système de publicité foncière, qui enregistre les principaux 
éléments d’un acte portant sur un bien immobilier dans un registre public, un registre 
de titres est une déclaration absolue, inattaquable, parce que garantie par l’Etat, des 
droits portant sur le foncier, sur les biens immobiliers. 
 
Le projet proposé par Torrens reposait sur l’idée que l’Etat devait établir 
officiellement les titres en créant un registre et en garantissant que la personne 
désignée comme propriétaire possède un titre « parfait ». 
 
 
Le système de publicité foncière s’appuie quant à lui sur le principe de 
l’enregistrement des actes. C'est celui qui est retenu par exemple par le droit 
mauricien. 
 
Dans ce système, les transferts, constitution ou extinction de droits portant sur le 
foncier et les biens immobiliers ne répondent que de la volonté des parties à la 
convention. 
 
Afin d’éviter que ces conventions ne demeurent connues que des seules parties, il a 
été mis en place une système formel de publicité immobilière pour prévenir et régler 
d’éventuels conflits. Il s’agit d’un système de publicité déclarative, qui ne joue aucun 
rôle dans les rapports entre les parties et le transfert de droits fonciers : malgré la 
publication de la convention, la contestation du transfert reste toujours possible. 
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Interroger le système foncier d’un pays, afin de le réformer si nécessaire, implique 
nécessairement de procéder à l’analyse du régime en vigueur dans le pays, afin de 
déterminer si il se rapproche de l’un ou l’autre de ces deux systèmes, et d’en 
mesurer l’efficacité réelle. 
 
Engager une réforme foncière suppose impérativement de s’appuyer sur trois piliers 
fondamentaux et indissociables, qui consistent dans : 
1. L’identification précise et concrète de la propriété sur des plans, fiches ou photos 
(cadastre ou photo satellite), 
2. L’existence d’un acte qui offre une sécurité juridique quasi parfaite (vente, 
partage, donation, etc.), 
3. La mise en place d’un registre immobilier fiable qui répertorie l’ensemble des actes 
juridiques concernant tous les biens immobiliers de toutes les personnes physiques 
ou morales titulaires d’un droit de nature foncière. 
 
L’intérêt de ces trois piliers est triple : 
- Juridique : déterminer avec certitude qui possède quoi et dans quelles conditions, 
- Economique : permettre au titulaire du droit foncier de l’utiliser, notamment pour 
obtenir du crédit et investir, 
- Fiscal : faire connaître aux autorités publiques l’identité des personnes titulaires 
d’un droit de nature foncière pour percevoir l’impôt. 
 
La gestion d’un système foncier requiert l’intervention de trois acteurs principaux : 
1. Le premier acteur est le technicien de l’identification du sol, du terrain, de 
l’immeuble : le géomètre, le topographe, le géographe, qui va établir le plan du 
terrain, le référencer, le cadastrer ou le cartographier. 
2. Le second type d’acteur est en premier lieu le juriste, celui qui va établir le lien 
juridique entre le sol et l’individu (le professeur de droit qui va aider à rédiger la loi 
foncière, le parlementaire qui va la voter, le notaire qui va rédiger l’acte de vente, 
d’hypothèque, de donation et qui va sécuriser la transaction concernée). C’est 
également le sociologue, l’anthropologue qui va permettre de comprendre comment 
fonctionnent les populations rurales et qui va aider à adapter la sécurisation foncière 
à leurs us et coutumes. 
3. Le troisième acteur est l’informaticien chargé d’organiser le registre foncier, 
d’informatiser le livre foncier ou de créer le guichet foncier à l’image de ce qui se 
pratique à Madagascar ou au Burkina Faso. 
 
Mais toute réforme foncière requiert impérativement une mobilisation politique forte. 
L’intervention du politique est nécessaire : en effet, si en zone urbaine, le travail 
conjoint du technicien de l’identification du sol, du juriste et de l’anthropologue, et de 
l’informaticien, peut s’avérer suffisant, en zone rurale, on se heurtera à des 
spécificités locales, à des coutumes, des usages nécessitant de prendre le temps 
d’écouter et de convaincre. 
 
Seul le responsable politique peut assumer ce rôle consistant à écouter les 
populations locales, à les comprendre et enfin à les convaincre que la transformation 
de la propriété informelle en propriété formelle leur sera bénéfique. 
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Pour accomplir une réforme foncière pérenne, un leader politique doit accomplir au 
moins trois tâches particulières : 
- Défendre le point de vue des plus pauvres, 
- Convaincre l'élite, 
- Faire admettre la réforme dans les administrations. 
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These comments have been elaborated in response to the Public Consultation Initiative launched 

by the OECD on  its  Policy Framework for Investment . All the references are been done to the 

draft documents made available by the Organisation for Economic Cooperation and 

Development (OECD) through its website. 
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COMMENTS TO DRAFT CHAPTER: INVESTMENT POLICY 

 

 

Additional issues which could 

be included 

 

 

 

 

 

 Free movements of people and capital 

 E-economy 

 Other long-term assets (non-land) property rights 

 Dividends’ policy 

 Definition of managers’ responsibilities 

 Stakeholders’ participation 

Issues on which to include 

more content 

 Financing alternatives 

 Legal requirements 

 Expropriation 

 Social purpose of investment 

 

 

 

 

ISSUES ON WHICH TO INCLUDE MORE CONTENT 

 

TOPIC COMMENTS 

Financing alternatives  Definition of minimum set of requirements these 

alternatives should comply with in order to be 

considered as financing alternatives in all countries. 

 Protection of local and foreign investors’ rights. 

Legal requirements  Ensure the existence of similar types of legal entities in 

all countries (e.g. limited liability, SA or by shares, etc.) 

 Definition of equivalent requirements in terms of 

minimum capital’s size and number of shareholders for 

the different types of legal entities 

 Financial reporting and auditing obligations 

Expropriation  Acknowledgement or suggestions  on the existence of 

alternatives to expropriation. 

o Involving owners in the new project 

o Imposing limitations to ownership’s  transfers  

 Fair valuation of assets/resources 

 Need to put in place mechanisms which would ensure 
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the social benefits of the projects which would be 

making use of the assets/resources been expropriated. 

 Limitation of acceptable investment valuation tools only 

to cost-benefit analysis 

Social purpose of 

investment 

 Definition of the characteristics which give a social 

character to an investment 

 Need for a differentiated treatment of these investments 

(e.g. in terms of taxation, benefits’ distribution)  
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COMMENTS TO DRAFT CHAPTER: INVESTMENT FRAMEWORK FOR GREEN 

GROWTH 

 

 

Additional issues which could 

be included 

 

 

 

 

 

 Green economy 

 Alignment of interests with those of the major 

stakeholders in this sector (e.g. paper, wood, 

automobile,… industries)  

 Negotiation of the main outputs of this sector in 

organized markets (e.g. electricity transfers, CO2 

emission rights, etc.) 

Issues on which to include 

more content 

 Green-investments 

 Externalities 

 Subsidies 

 PPP 

 Incentives to investments 

 

 

 

 

 

ISSUES ON WHICH TO INCLUDE MORE CONTENT 

 

 

TOPIC COMMENTS 

Green investments  Definition of the characteristics of a green investment 

(i.e. what makes an investment a green one?) 

 Special treatment to these investments (e.g. assets’ 

amortization schemes,  environmental and retirement 

obligations, etc.) 

Externalities  Identification of positive and negative externalities 

 Economic assessment of the externalities 

o Direct impact on the green investment 

o Indirect effects on the whole economy 

o Costs and possibilities for turning out negative 

externalities into positive ones 

Subsidies  Limits to the existence of these subsidies (e.g. only 

available for priority investments) 

 Restrictions to the available amounts (e.g. up to a certain 

percentage of the total investment) 
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PPP  Definition of minimum set of requirements for this type 

of investments 

 Ensuring the existence of a legal framework at a 

country’s level for its proper implementation 

 Differentiated treatment to these investments (e.g. 

taxation, accounting, etc.) 

 Disclosure requirements 

Incentives to investments  Requirement of profitability in the investment (i.e. 

investments’ qualification for getting these incentives) 

 Reimbursement’s policy (e.g. maximum number of years 

with no reimbursement, percentage to be reimbursed, 

etc.) 

 Need to avoid generating  market’s distortions  

 Stability by maintaining  the same policy for a minimum 

number of years (i.e. protecting investors’ rights) 
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COMMENTS TO DRAFT CHAPTER: INVESTMENT IN INFRASTRUCTURE 

 

 

Additional issues which could 

be included 

 

 

 

 

 

 Use of internet procurement platforms 

 Performance indicators referred to bidding, 

construction and operating phases 

 Participation of supranational institutions 

o Financing projects 

o Promoting projects 

 Consideration of human development needs as any 

other investment’s requirement (i.e. acceptance of 

this  increase in investments’ costs) 

 Avoidance of creating foreign countries’ dependence 

(e.g. in terms of technology, human capital, etc.) 

 

Issues on which to include 

more content 

 Sscaling-up costs 

 Evaluation of  infrastructure’s investment needs 

 

 

 

 

ISSUES ON WHICH TO INCLUDE MORE CONTENT 

 

TOPIC COMMENTS 

Scaling-up costs  Bidding: 

o Units or phases of a project. 

o Coordinating tasks 

 Higher frequency of meetings between the interested 

parties 

 Use of international references for valuation 

 Definition of  local adjustment factors at contract level 

Evaluation of 

infrastructure’s investment 

needs  

 Differentiation in these needs’  evaluation based on a 

country’s level of economic development 

 Identification of strategic sectors (e.g. transportation, 

waste treatment, energy, education, health, etc.) 

 Participation of local economic agents in international 

financing schemes (e.g. project finance) 
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COMMENTS TO DRAFT CHAPTER: TRADE POLICY 

 

 

Additional issues which could 

be included 

 

 

 

 

 

 Identification of  relevant stakeholders (e.g. industry 

associations, fiscal authorities, financial markets, 

governments, etc.) 

 

 Avoidance of overlapping in international regulations 

and trade initiatives 

Issues on which to include 

more content 

 Supply-side constraints 

 Importance of intermediary goods & services 

 

 

 

 

ISSUES ON WHICH TO INCLUDE MORE CONTENT 

 

TOPIC COMMENTS 

Supply-side constraints  Minimize requirements for access to markets 

 Promote awareness of the need to comply with 

international standards (e.g. products’ quality, 

packaging, restrictions to the use of dangerous materials, 

etc.) 

 Involvement of supranational institutions 

o Guarantees’  providers 

o Ensuring access of LDCs 

o Implementation of fair policies, including 

defense of labour rights 

 

Intermediary goods & 

services 

 Mechanism to promote international alliances among 

companies 

 Transfer prices 

 Outsourcing 
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COMMENTS TO DRAFT CHAPTER: INVESTMENT PROMOTION AND 

FACILITATION 

 

 

Additional issues which could 

be included 

 

 

 

 

 

 Emphasis on these actions having differentiated 

targets: 

o Promotion: MNCs 

o Facilitation: SMEs 

 Impact and relevance of economic unions 

o Alternative to just simply monetary flows 

o Development of market structures 

 Development plans 

 Definition of strategies of development at a 

macroeconomic level 

 

Issues on which to include 

more content 

 Value chain concept 

 Scope of possible development alternatives 

 After-care services 

 

 

 

 

ISSUES ON WHICH TO INCLUDE MORE CONTENT 

 

TOPIC COMMENTS 

Value chain concept  Need to cover all demands by MNCs 

o Development of local companies in basic sectors 

 Possibility to retain the benefits of FDI in upstream 

activities 

o Some sectors are more prone towards the 

development of international alliances (e.g. 

transportation) 

o Transfer of knowledge and managerial skills 

 More balanced and realistic economic assessment of a 

country’s  competitiveness 

 

 

Possible development 

alternatives 

 Suitability of special economic zones and clusters to 

different types of industries and services 

 Measures of the success of this type of development 
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initiatives 

o Identification of social and economic indicators 

(e.g. production value, employment, etc.) 

After-care services  Importance of the value-added concept 

 Long-term view for development 

 Definition of a differentiated offer of services 

 Countries should think about attracting investments, not 

only on the grounds of cheaper production factors (e.g. 

labour, raw materials, etc.) 
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OECD Watch submission for the public consultation on updating
the OECD Policy Framework for Investment

23 February 2015

1. Introduction

The OECD is currently in the process of updating its Policy Framework for Investment (PFI) to reflect
developments in global economic trends and has requested input in the process from experts in the
international investment community. The OECD has requested input from OECD Watch, and OECD
Watch welcomes the opportunity to comment on the draft updates of the PFI chapters.

OECD Watch is an international network of civil society organizations promoting corporate
accountability. The purpose of OECD Watch is to inform the wider NGO community about policies and
activities of the OECD's Investment Committee and to test the effectiveness of the OECD Guidelines
for Multinational Enterprises. The following OECD Watch members contributed substantially to this
submission: Centre for Research on Multinational Corporations (SOMO), Global Witness, Friends of
the Earth Europe, Centre for Environmental Impact Analysis (CEIA, Ghana), and FERN. OECD Watch
also fully supports the comments provided by IISD on the PFI update process in December 2014.1 Our
comments should be viewed as complementary and (in places) supplementary to IISD’s submission.

Our comments are based on the following draft chapters:
Investment Policy and Horizontal Policies and Practices

(COM/DAF/INV/DCD/DAC/WD(2014)1/REV1)
Responsible business conduct (RBC) (COM/DAF/INV/DCD/DAC/WD(2014)4/REV1)

The following two sections of this submission (sections 2 and 3) provide general comments on these
two draft chapters primarily related to the PFI’s underlying assumptions contained therein. In addition,
we have also drawn on the specific expertise of several OECD Watch members on the issue widely
known as “land grabbing” 2 and provided specific comments (in section 4) on how these two draft
chapters could be adjusted to address the problem of land grabbing resulting from large-scale
investments.

Principle overarching message of this submission
OECD Watch questions the usefulness of the current PFI draft, which currently suffers from a notably
one-sided focus on the primacy of private investment, while in our view investment policy must be an
instrument to meet wider goals of sustainable human development and the promotion and protection
of human rights. We recommend that the OECD fundamentally revisit the principles underpinning the
current investment regime. A redirection is required to ensure that investment policy serves not
primarily the narrow interests of investors, but sustainable development and inclusive growth. First
steps include: better safe-guarding of the state’s right to regulate; active policies to avoid corporate
capture of the policy agenda; narrower definitions and less ambiguous language in investment
protection clauses; abandoning the one-sided and biased ISDS system; imposing binding obligations
on investors; and enhancing investor accountability and enforcement of investor obligations.

1 Available at http://www.iisd.org/sites/default/files/publications/public-consultation-updating-policy-framework-for-
investment-iisd-submission.pdf
2 See the 2011 Tirana Declaration "Securing land access for the poor in times of intensified natural resources
competition" for a multi-stakeholder definition of land grabbing http://www.landcoalition.org/fr/node/1109.
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2. General comments on the draft chapter on Investment Policy and Horizontal Policies
and Practices

Lack of clarity/ambiguity regarding the overarching goals of investment policies
Paragraph 1 states that, “An effective investment policy is grounded in strong institutions and effective
public governance. Investors expect government to develop and implement policies, laws and
regulations in a reliable and fair manner.” In our view, it is crucial to first define what constitutes an
“effective investment policy,” as this will lay the groundwork for all other chapters and
recommendations of the PFI. Investment policy is an instrument to meet wider goals relating to
sustainable human development and the promotion and protection of human rights. In this context,
OECD Watch would like to call attention to the UNCTAD Investment Policy Framework for Sustainable
Development (IPFSD)3 and the CSO-driven Alternative Trade Mandate.4 Principle 1 of UNCTAD’s
IPFSD states, ”the overarching objective of investment policymaking is to promote investment for
inclusive growth and sustainable development.” The commentary further explains that the principle
“recognizes the need to promote investment not only for economic growth as such, but for growth that
benefits all, including the poorest. It also calls for the mainstreaming of sustainable development
issues – i.e. development that meets the needs of the present without compromising the ability of
future generations to meet theirs – in investment policymaking, both at the national and international
levels.” OECD Watch would underline that the starting point for the PFI must be that human rights and
sustainable development have primacy over commercial interests of corporations. States have an
obligation to respect, protect and fulfil human rights.  These obligations apply not only domestically
but, in some cases, also extra-territorially.

An investment policy promoted by the OECD should not centre on the promotion and protection of
investments, but on the promotion of sustainable investment and the state’s ability to fulfil its human
rights obligations as laid down in core instruments and principles in international law.5 This should lay
the foundation of the OECD’s PFI and should be explicitly reference in the Horizontal Policies and
Practices. In our perspective, this will re-shift the focus of the framework from the assumption that
more private investment is better per se to the quality of investment and how it relates to global social
and environmental challenges and goals.

Policy space and the right to regulate for the public good
OECD Watch is of the opinion that the following paragraphs from the PFI are highly problematic:

Para 1:  “Firms need to know what the rules of the game are and require some assurance that
those rules will not change once they have invested.”

Para 7: “International trade and investment agreements can provide added transparency
concerning the regulation of foreign investors in signatory countries. They can also provide policy

3 See: http://unctad.org/en/publicationslibrary/webdiaepcb2012d6_en.pdf
4 See: UNCTAD (2012), Policy Framework For Sustainable Investment
http://unctad.org/en/publicationslibrary/webdiaepcb2012d6_en.pdf. The Alternative Trade Mandate Alliance is an
alliance of 50 organisations developing an alternative vision of European trade policy that puts people and planet
before big business. The Alternative Trade Mandate has been developed in extensive civil society consultations
all over Europe. See ATM (2013) “Trade: time for a new vision” http://www.alternativetrademandate.org/wp-
content/uploads/2014/02/Trade-time_for_a_new_vision-JAN14-PRINT.pdf.
5 For example, the UN Charter (Article 55) and the Universal Declaration of Human Rights and the UN Guiding
Principles on Business and Human Rights, the OECD Guidelines for Multinational Enterprises and the ILO
Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy
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predictability by locking in current policies or providing a mutually agreed mechanism to handle
policy change.”

Current social and environmental crises (e.g. widening national and international inequality;
irreversible loss of biodiversity and climate change) demand a change of course in domestic and
international economic governance.  The suggestion that countries should avoid changing their
regulatory frameworks to cater to the narrow interests of investors is disingenuous and disregards the
fact that in healthy democracies rules and regulations are per definition political and subject to
constant change. Instead of detracting from countries’ freedom to regulate, the PFI ought to
emphasize this sovereign right. UNCTAD’s IPFSD includes a principle (no. 6) on the right to regulate
as an expression of a country’s sovereignty.  The principle advocates that countries maintain sufficient
policy space to regulate for the public good. Guarantees for sufficient policy space to implement
tailored development policies and goals, in particular, are crucial for developing countries. The kind of
“stability” created by the current framework for trade and investment agreements that seeks to lock in
current policies and levels of regulation is not in the interest of what should be the primary goal of such
treaties, namely to further inclusive, sustainable growth. Countries worldwide are increasingly
experiencing how trade and investment treaties restrict their sovereign right to regulate. The European
Union, India, Indonesia, the United States amongst others are currently revisiting their trade and
investment frameworks to seek ways to better safeguard their regulatory authority. The current text in
the horizontal policies of PFI does not reflect this expanding international discussion.

Policy coherence for sustainable development
Paragraph 3 of this draft chapter notes that, “Coherence is particularly important in regulation, which is
one of the main pillars of an effective investment policy” and “’whole-of-government’ approaches to
policy design and delivery are becoming a common objective for many public administrations as a way
to integrate cross-disciplinary perspectives into policy, improve co-ordination, and facilitate resource
sharing and has to be accompanied by single windows facilitating the investor interface with
government.” OECD Watch agrees with firmly embedding policy coherence at the heart of the PFI.
However, policy coherence in itself is not sufficient. Further explanation about the end goal of such an
exercise is required. It bears reiterating once again that the underpinning principles should be
sustainable development and inclusive growth. Investors may “increasingly expect public policies and
services to be seamless and responsive to their needs”, but governments have a much wider social
responsibility. International trade and investment agreements should be subject to periodic public and
independent sustainability and human rights impact assessments. UNCTAD’s IPFSD principle 2 on
policy coherence recognizes that investment is a means to an end, and that investment policy should
be integrated in an overarching development strategy.

Countries should retain the option to revisit or terminate trade and investment agreements at any time,
if these assessments show negative development impacts. The OECD might assist countries with
periodically reviewing their business regulations at all levels to assess whether they are coherent with
development commitments and protection of human rights, and adapt them where needed.

Democratic decision-making and avoiding corporate capture
Paragraph 5 reads: “Transparency and engagement can deliver better policies with more stakeholder
support. [..]  Soliciting investor views, along with those of other stakeholders, when developing or
revising policies contributes to policy legitimacy and effectiveness. Moreover, policy is more likely to
be sound and not produce unintended side effects if it is formed in a structured and transparent way
that gathers input from all interested parties.” We agree with the statement that transparency and
engagement can deliver better policies with more stakeholder support.  However, in all policy areas,
the real risk of privileged access to decision-making and corporate capture by business and industry
lobby groups emerges as a fundamental flaw in (international) economic governance and policy-
making.    Policy-making should be firmly embedded in the democratic process, with decisions being
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made by the people and their elected representatives, while every effort must be made to prevent
privileged access and ‘policy capture’ of consultation and decision-making processes by industry lobby
groups. The OECD PFI might assist countries in democratizing trade and investment policies by
increasing the roles of parliament to help develop policies that prevent corporate capture.

Investment policy
Paragraph 8 epitomises the core flaws of the current draft, namely the one-sided focus on promotion
and protection of investment and the interest of capital as opposed to wider public interest. It states
that, “Investment policy refers broadly to the set of policies shaping how investors are treated and their
assets protected.” And that the overriding focus of investment policy remains the treatment of
investors […]. Investment policy should be consistent with national development plans and other
strategies to ensure sustainable and inclusive development.” This is the main premise on which rests
the remainder of the chapter, with its focus throughout  primarily on investor rights instead of on what
is required to ensure a sustainable social and environmental investment policy.
It is currently by all standards undisputed that sustainable development, human rights and inclusive
growth are fundamental elements of an investment policy which balances interests of a broad range of
stakeholders in a holistic approach. We strongly urge the OECD to rethink what can only be qualified
as a biased and outdated concept of investment policy.

Paragraph 9 reads: “The way that investment policy is developed and amended is a key consideration
of investment decisions. Investors will avoid or withdraw [emphasis added] from investment
destinations where policies are modified at short notice, where governments do not consult with
industry on proposed changes and where laws, regulations and procedures are not clear, readily
available and predictable.” OECD Watch feels strongly that this paragraph needs to be rewritten.
Governments need full policy space to make new laws and regulations that consider the widest range
of stakeholder interests in society. Policy-making per definition impacts segments of society, for better
or worse. We reject any assumption that business should in any way be granted a privileged position
in consultation processes. As stated previously, the OECD should instead work with governments to
prevent corporate capture and increase the democratic legitimacy of economic policy-making.

Paragraphs 8 - 43 discuss current investment protection standards. In terms of our assessment, we
refer to the input we provided for the FOI Round Table in 2014, which we shortly summarize here.

Current international investment rules, including those contained in most BITs, continue to be based
on the premise that all investments are beneficial to development and that foreign investment will be
attracted by means of rules and agreements that guarantee the protection of foreign investors. This
approach insufficiently takes into account the potential adverse impact of foreign investors on
societies, local communities, workers, consumers and the environment. The PFI’s primary
responsibility should be looking into how international investment and the rules governing it may
contribute to inclusive and sustainable development.

A key problem in investment protection treaties is the expansive interpretation of clauses relating to
the definitions of the investor/investment, (in)direct expropriation, fair and equitable treatment, etc.
which have contributed to the exponential growth of investment dispute settlement cases over the past
decades. The PFI should assist governments in amending the legal phrasing of investment treaty
clauses to avoid unforeseen and undesirable interpretations of the protections granted and limiting the
scope of ISDS. Investment agreements ought to be harnessed to build a fairer and more sustainable
future for individuals, communities and our environment – not just to create profit for those with money
to invest.

OECD Watch advises the OECD to promote a new framework for international investment that
encompasses and builds on, amongst others, the UN Guiding Principles on Business and Human
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Rights and the OECD Guidelines for Multinational Enterprises. In a fundamental recalibration of the
system, such investor obligations should be made binding and enforceable. The policy space of states
must be independently and unequivocally established and should take firm precedence over investor
rights and privileges to ensure the unfettered ability of the state to regulate in the wider public interest.

ISDS must be abandoned as a high-risk and unnecessary parallel legal system which is beyond
reform. Transnational corporations are perfectly able to assess the risks associated with their foreign
investments and weigh them up against expected financial returns. In case of conflicts they can resort
to national courts. In addition, private insurance is available to transnational investors to cover political
risks. Instead of maintaining an ISDS system that allows for the transferal of the cost associated with
expansively interpreted investment protections onto the taxpayer, this market-based solution should
be the preferred option.

3. General comments on the draft chapter on Responsible Business Conduct

The current draft misses an important opportunity to include much more frequent and explicit
references to the key OECD instrument in this area – the OECD Guidelines for Multinational
Enterprises – which, along with other international human rights and environmental standards, equip
governments and investors alike with the essentials for promoting equitable and sustainable growth.

The framing of RBC in the opening paragraph (1) posits RBC as being equally about the positive
contribution that enterprises can make as well as avoiding adverse impacts. This is out of line with
authoritative international instruments. According to the UNGPs, the OECD Guidelines, and the CSR
strategy of the European Commission, the responsibility of an enterprise is determined by its adverse
impacts. The paragraph should clearly state that RBC refers to the fact that companies have a
responsibility to avoid and address their adverse impacts, including in their supply chain and other
business relationships.

Paragraph 3 fails to acknowledge that States have a binding commitment to implement the OECD
Guidelines and a duty to protect human rights, including when those human rights are abused by
business enterprises. The paragraph’s current framing of States’ role as to “promote and enable” RBC
simply as a way in which to attract investment is completely inadequate and misses the point entirely.
This paragraph should remind States that they have binding international duties and obligations to
protect human rights and ensure that the OECD Guidelines are implemented by companies operating
within or from territory.

Paragraph 4 appears to apply an outdated and largely discredited definition of CSR as “going beyond
the law”. This should be revised to be consistent with authoritative instruments such as the OECD
Guidelines, the UNGPs and the European Commission’s CSR strategy. In addition, the final sentence
of this paragraph should be deleted. The attempt to frame RBC as a positive business case risks
giving the impression that RBC is only required of businesses if a positive business case is also
present.

Under the section “A. Law making and enforcement”, an additional paragraph should be added
relating to the need for Governments to ensure that victims of corporate abuses have adequate
access to justice and remedy through judicial and non-judicial grievance mechanisms.
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4. Specific comments related to the issue of “land grabbing” 6 resulting from large-scale
investments in land

The global rush for land – driven by increasing demand for biofuel, food, raw materials and
speculation – is wreaking havoc across the world; land is the ultimate finite resource. Since 2000, at
least 31 million hectares of land, an area about the size of Germany, in developing countries have
been leased to companies, or are under negotiation. Land grabbing frequently causes human rights
violations; destroys local food security, livelihoods, forests and sensitive habitats; and further
impoverishes some of the poorest and most powerless communities on earth, with particularly acute
impacts on women. Even though the priority areas of concern for land grabbing are located in the
global south, international entities are increasingly involved. For example, public companies, the
financial institutions backing them, and the importers of commodities produced by such projects are
fundamentally involved.

At the international level, initiatives have started to address the land-grabbing problem and the role of
international financiers. In 2012, the UN Committee on World Food Security (CFS) endorsed the
Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in the
Context of National Food Security (VGGTs). The CFS subsequently adopted the Principles for
Responsible Investment in Agriculture and Food Systems, however these were heavily criticised by
civil society7 because they do not include a strong role for States in monitoring the Principles in an
inclusive way.8
We would also urge OECD to make clear in the chapters on investment, as well as on a more general
level, that it is crucial that States take responsibility to regulate both their companies as well as their
financiers. OECD Guidelines for MNEs can give guidance and clarity to financiers as to what criteria
they need to apply, but it should be States that are responsible for ensuring compliance and
implementation. Along these lines, it is extremely important that the OECD revisit and revise the
“Policy Framework on Investment in Agriculture” and other sectoral documents and instruments based
on the PFI.

The need for increased corporate guidance on this has been recognised by the OECD itself, in the
launching in 2013 of a process to develop guidelines for “Responsible business conduct along
agricultural supply chains”.9 It is essential that the revisions to the OECD’s PFI are consistent with the
guidance being developed in that proactive agenda project.

Specific comments on the issue of land grabbing in the draft chapter on Investment Policy
Horizontal Policies and Practices

Page 6 – Suggest adding the resource materials published under the Open Government
Partnership10 to this list:

Investment Policy
With regard to the section on “Securing land tenure”, OECD Watch feels that the PFI’s approach to
introducing western land tenure, registration, and land markets is misguided and that these practices

6 See the 2011 Tirana Declaration "Securing land access for the poor in times of intensified natural resources
competition" for a multi-stakeholder definition of land grabbing http://www.landcoalition.org/fr/node/1109
7 See http://www.fao.org/fileadmin/templates/cfs/Docs1314/rai/CFS_Principles_Oct_2014_EN.pdf
8 Further details available here: http://www.csm4cfs.org/files/Pagine/51/full_csm_raistmt_final_en.pdf
9 See http://www.oecd.org/daf/inv/investment-policy/rbc-agriculture-supply-chains.htm
10 See http://www.opengovguide.com/
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should not be promoted. Beyond this general comment, which would require a substantial re-write of
the entire section, we have a number of specific comments and amendments:

Paragraph 11: We suggest expanding this clause to recommend that an investment law
should also clearly outline the rules that investors need to abide by when investing in that country.
The mentioned protection guarantees should be given independent oversight (e.g. via
parliamentarians) and be transparent to ensure that public interests are always put before private
investors’ interests;

Paragraph 13: In the case of weak government enforcement of national laws it is important
that there is an international binding set of rules and criteria that investors need to uphold when
investing in that country. That set of criteria should clearly outline the rights but also the
obligations of investors;

Paragraph 14: ISDS is heavily criticised11 by civil society as being an undemocratic and
opaque sanction mechanism that gives precedence to investors’ private interests over public
interest;

Paragraph 17: We are concerned by the inclusion of some of the restrictions that OECD has
listed for foreign investors, such as the land ownership for business purposes, the local contact
requirements, and government procurement favouring locally owned over foreign established
companies. We think these requirements provide states with the necessary control they need to
exercise power over foreign entities that sometimes have more capital and other resources
available than the countries they invest in;

Paragraph 19 – We would recommend including a sentence here which states that secure and
well-defined land rights also ensure that local peoples land and other rights are protected from
the potential negative impacts of investment;

Paragraph 20 – We would recommend the following sentence is added after the second
sentence of this paragraph to reflect the importance of collective and customary land and
resource rights: “In the majority of the world land and resource rights are frequently managed
under collective or customary tenure regimes, rather than private ownership”;

Paragraph 21: We would recommend including the words: ‘for all stakeholders’ after the first
sentence;

Paragraph 23: Insert the word “customary” after “collective”;
Paragraph 24: Add the words “indigenous peoples” after “ethnic minorities”;
Paragraph 25: Add the words “and concentration of land holdings” after the word

“speculation”;
Paragraph 26: Amend the second sentence in the following ways (new text underlined): “At

the same time, appropriate safeguards should protect existing legitimate tenure rights to ensure,
for instance, that large-scale land acquisitions or investments do no harm, do not lead to the
displacement, the loss of livelihoods, and more limited access to land or natural resources for the
local population, and do not cause adverse environmental impacts.” Two new sentences should
be added to this paragraph:
 “Applying the principle of free, prior and informed consent as the basis for all consultations

with communities potentially affected by large-scale land acquisitions or investments, is
recommended as the most effective way of avoiding adverse impacts on land tenure
security”, should be inserted after the second sentence;

 “Access to grievance mechanisms and remedy should be made available to potentially
affected communities”, should be inserted prior to the last sentence;

11 See, for example, http://www.foeeurope.org/how-taxpayers-footing-bill-europes-trade-deals-041214
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Paragraph 27: After last sentence of this paragraph, the following should be added: ‘It should
be recognised that securing land tenure for local communities is an important foundation for
sustainable development and the avoidance of economically destabilising social conflict. In the
past such conflicts have often been associated with serious human rights abuses. It is strongly in
the interests of investors, States and communities that land rights, including customary rights, are
respected and should be a priority for States to ensure that there is access to justice for local
communities and individual land users through national judicial systems and international
grievance mechanisms’.

Overall, the link between secure land tenure, land disputes and human rights violations is missing
from this section. A new paragraph should be developed which explicitly recognises these linkages
and makes recommendations to investors and governments on how to avoid human rights violations.
We suggest text along the lines of the following: “Land disputes often lead to human rights violations
of those who are protesting or whose land is being taken.  It is important that victims of human rights
abuses as a result of land disputes have access to justice to ensure they are able to get redress and
to prevent impunity. Securing land tenure is an important step towards minimalizing the disputes over
land, thereby reducing the chance of human right abuses.”

With regard to the section, Protection of Property Rights (paragraphs 32 and 33), we would suggest
the principle of open contracting be recommended as a means to improve transparency, governance
and accountability in relation to investments. Further resources can be found on the Open Contracting
website.12
With regard to the section on Expropriation (paragraphs 34 and 35), given that we are increasingly
seeing Governments (such as Laos PDR) attempt to introduce legislation allowing for expropriation for
private purposes, we would recommend that this section explicitly states that expropriation for private
or non-public purposes is not recommended and can lead to increase land tenure and property
disputes.

In the section on “Key questions” (page 15), we suggest amending question 2 as follows: “How does
the government ensure that the laws and regulations dealing with investment, their implementation
and enforcement are consistent, clear, transparent, readily accessible, provide environmental and
social safeguards and do not impose undue burdens?”

With regard to the questions specific to land tenure (page 15) we suggest amending these questions
as follows:

9. What efforts have been undertaken to ensure that the land legislation adequately reflects all
legitimate land tenure rights, is clear and easily accessible to land users and that land
management is efficient and transparent? How are land rights allocated, administered and
protected at national and sub-national levels?

10. What steps have been taken to improve land tenure security for domestic and foreign,
large and small land users, recognising the different inequalities and vulnerabilities between
them?

11. What proportion of land has been mapped and/or formally registered (by land category)?
How long does it take and how much does it cost to register land?

12. Have land use plans been developed countrywide? What stakeholders are involved in
negotiating them?

12 See http://www.open-contracting.org/
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13. What efforts have been made to support the development of a well-functioning land market
while ensuring a fair and equitable access to land?

14. What are the institutions and the mechanisms in place to resolve land conflicts?
15. What measures have been taken to protect legitimate land tenure rights, including public,

private, communal, collective, indigenous and customary rights?
16. What efforts have been put in place to develop and implement legislation to protect against

land grabs and ensure that the negative environmental and social impacts of large-scale land
acquisitions and investments are minimised.

With regard to the section on “Supplemental Questions” (page 17), we recommend adding a question
about whether the government has implemented the principle of open contracting to Table 1.1.

With regard to Table 1.3 “Land Ownership and Registration” (page 20):
Land tenure security – add a question about what legal requirements are placed on investors

to recognise and protect local peoples formal and informal land and resource tenure rights;
Responsible business conduct – the principle of free, prior and informed consent should

replace the current weaker language around consultation (second bullet point); add a question
about what legal and administrative measures are in place to ensure that investors comply with
national laws and what steps are taken if these laws are not followed, or if the contractual terms
of the investment agreement are broken.

With regard to Table 1.5 on Contract enforcement and dispute settlement (page 22):
What steps are taken to ensure that both local communities as well as investors have equal

access to the judicial system?

With regard to Table 1.6 Expropriation regime (page 24):
Compensation for expropriation – add a question about how compensation to collectively

owned land and resources is managed and the extent to which either non-cash, or trust-fund
based compensations mechanisms are available, if those receiving the compensation so desire.

With regard to Table 1.7 Investment Treaty Policy (page 25):
What steps are taken to ensure that investors do not have greater rights and access to the

judicial system than local communities and other interested parties?

With regard to “Additional resources” (page 28):
The UN-CFS Voluntary Guidelines on the Governance of Tenure, Forestry and Fisheries in

the context of National Food Security13 need to be added to this list;
Recommend also adding relevant human rights instruments – UNHRD, CESCR, CEDAW,

CBD and CCPR at a minimum;
Open Contracting Principles14;
Open Government resource materials15
African Union Guidelines on large-scale land acquisitions.

Specific comments on the issue of land grabbing in the draft chapter on RBC

13 See FAO, http://www.fao.org/docrep/016/i2801e/i2801e.pdf.
14 See http://www.open-contracting.org/
15 See http://www.opengovguide.com/
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Given the particular challenges for responsible business conduct being experienced in association
with large-scale land acquisitions and investments, we would recommend that language linking these
issues across the different chapters be included.

In Paragraph 3, we suggest adding the working “regulating” to the first sentence of Government
responsibilities with regard to RBC.

In Paragraph 4, OECD Watch strongly supports the current language stating that business enterprises
should comply with the national law, even if those laws are poorly enforced.

In Paragraphs 4 and 5, the descriptions of RBC in both paragraphs are missing the words
“transparency“ and “accountability“.

In Paragraph 8, the Voluntary Guidelines on the Governance of Tenure, Forestry and Fisheries in the
context of National Food Security should be added here. The principle of “do no harm” should be
added to this paragraph.

As a general comment on “A – Law-making and enforcement” (page 4), there is no language
describing the enforcement section. The importance of Governments taking steps when enterprises do
not comply with national laws and other standards set by government should be addressed within the
revisions.

With regard to the “Supplemental questions” (page 7):
Supporting business compliance – more details are required here on sanctions in the case of

non-compliance;
Promoting RBC abroad:

 Add question on if the Government has completed, published and is implementing a National
Action Plan, in accordance with the UNGPs;

 Second bullet point should be “require business operating internationally” rather than
“encourage business operating internationally”;

 Fourth bullet point – add language on the content of corporate reporting requirements to
include “land tenure associated risks”;

 Add a new question about if the government has implemented anti-corruption or anti-bribery
legislation for its enterprises operating overseas;

Promoting international RBC principles
 Add a new question “Does the Government require observance of international RBC

principles (such as the OECD Guidelines for Multinational Enterprises and the Voluntary
Guidelines on the Governance of Tenure, Forestry and Fisheries in the context of National
Food Security) as a requirement for the receiving of public investment funding?;

Promoting transparency around RBC
 Add a new question about if the government requires enterprises to report regularly and

publicly on the implementation of any voluntary or regulatory environmental, social and
governance policy commitments;

Government practising RBC
 Add a new question “Does the Government require observance of international RBC

principles (such as the OECD Guidelines for Multinational Enterprises and the Voluntary
Guidelines on the Governance of Tenure, Forestry and Fisheries in the context of National
Food Security) as a requirement for the receiving of public investment funding?”.

With regard to “Resources” (page 9-10):
Websites: We find it troubling that the websites of the OECD’s three primary stakeholders on

RBC – BIAC, TUAC and OECD Watch – are not included in the list of relevant websites.
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Principles and Standards: Add the following:
 The UN-CFS Voluntary Guidelines on the Governance of Tenure, Forestry and Fisheries in

the context of National Food Security16

 The UN-CFS Responsible Agricultural Investment Principles in the Context of National Food
Security17 should be added

 Open Contracting Principles18

 Open Government resource materials19

Tools, Guidance, Manuals:
 Add reference to the OECD Guidelines guides produced by OECD Watch20 and TUAC21. We

are surprised that these would not already have been included in the draft.
 Add reference to Oxfam’s report “Banking on Shaky Ground”.22

In closing, we would like to reiterate our overarching concern that the current PFI framework
unjustifiably prioritizes private investment, while in our view investment policy should be an instrument
to meet wider goals of sustainable human development and the promotion and protection of human
rights. The update of the PFI is an opportunity for the OECD to ensure that this is the case by
revisiting the principles underpinning the current investment regime. The revised PFI should make it
explicit that investment policy serves primarily sustainable development and inclusive growth.

Again, OECD Watch appreciates the opportunity to provide comments for the PFI update process, and
we are happy to answer any questions about this submission.
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16 See http://www.fao.org/docrep/016/i2801e/i2801e.pdf
17 See http://www.fao.org/fileadmin/templates/cfs/Docs1314/rai/CFS_Principles_Oct_2014_EN.pdf
18 See http://www.open-contracting.org/
19 See http://www.opengovguide.com/
20 See http://oecdwatch.org/news-en/new-oecd-watch-guide-to-the-oecd-guidelines
21 http://www.tuac.org/en/public/e-docs/00/00/0D/3D/document_doc.phtml
22 Oxfam, https://www.oxfam.org.au/wp-content/uploads/site-media/pdf/2014-
47%20australia%27s%20big%204%20banks%20and%20land%20grabs_fa_web.pdf
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