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FOREWORD

This document comprises proceedings in the original languages of a Seminar on Judicial Enforcement of
Competition Law which was held by the Committee on Competition Law and Policy in October 1996. It
is published as a general distribution document under the responsibility of the Secretary-Genera of the
OECD to bring information on this topic to the attention of awider audience.

PREFACE

Ce document rassemble la documentation, dans la langue d'origine dans laquelle elle a été soumise,
relative a un séminaire sur la mise en oeuvre judiciaire du droit de la concurrence qui s’est tenu en octobre
1996 dans le cadre du Comité du droit et de la politique de la concurrence. Il est mis en diffusion générale

sous la responsabilité du Secrétaire général de 'OCDE afin de porter a la connaissance d’'un large public
les éléments d’'information qui ont été réunis a cette occasion.

Visit our Internet Site -- Consultez notre site | nternet
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EXECUTIVE SUMMARY

Introduction

An effective competition policy is a necessary element in the efficient operation of market
economies, and the significance of competition policy is growing, in the current context of globalisation
of markets and deregulation. The judiciary has a central role in the implementation of competition policy.
Competition laws are written broadly, and judicial precedent is important in interpreting these statutes,
even in non-common law countries. Thus, while legal systems vary significantly between Member
countries, and specific conclusions about the role of the judiciary in competition enforcement will
therefore be difficult to articulate, a seminar involving judges from the several Member countries will be
useful. It will promote a better understanding of the competition laws of Member countries and of the
implementation of those laws, thus ultimately promoting international convergence of competition policy.

The Role of the Judiciary in the Implementation of Competition Policy

The judiciary has two important functions in the implementation of competition policy: ensuring
that procedural due process is observed, and applying the underlying substantive principles of the
competition law in a correct and consistent manner. Thus, courts bring economic policy under the rule of
law.

Courts ensure that fundamental procedural rights, including rights of privacy, the right to a fair
and impartial hearing, and confidentiality of business information, are protected. Procedural safeguards
are a prerequisite for an effective competition policy. Procedural due process makes certain that antitrust
policy is implemented in an objective fashion and that the competition agency is accountable, thereby
enhancing its credibility with the public. But procedural due process is not absolute. Courts must make
allowance for the imperatives of economic policy in implementing competition laws.

Judges are uniquely qualified to perform this balancing of procedural and substantive principles
in competition enforcement. First, their independence from the executive and legidative branches of
government permits an impartial and consistent interpretation of the law. Second, judges are experienced
in this process — in discerning the underlying purpose or purposes of a law and reconciling those
fundamental goals with the need for fair and transparent application of the law. Also, they are expert in
imposing measured and appropriate sanctions and remedies for violations of the law.

Beyond these fundamental qualities of the judiciary, there may be significant differences among
countries as to the types of courts that decide competition cases and the procedures that are employed in
such cases. Judges may be generalists — members of the national judicial system who hear many types of
civil and criminal cases — or specialists — members of a court that specialises in competition cases.
Experience across countries demonstrates that effective judicial enforcement of the competition law does
not necessarily require either type of judge for such cases.

The judiciary also brings a certain degree of flexibility to the implementation of the competition

law, thus enhancing the development of the law and the application of current economic thinking. This
aspect of judicial enforcement of the law can be especially important in countries that have only recently
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enacted a competition law, including transition countries such as Poland. In some judicia decisions in
that country, courts explicitly moved toward greater harmonisation with competition policies of the
European Union.

The Role of Economics and Economistsin Competition Cases

There is a close and fundamental relationship between economics and competition law.
Economics provides the substantive basis for the competition law, which is normally drafted in broad,
general terms. Economics provides meaning for such terms as “substantially lessen competition.” Thus,
there is broad agreement within the competition community on fundamental principles of competition
analysis in such substantive areas as restrictive agreements, abuse of dominance and merger control. In
this sense, economics becomes law.

Economics is not the sole basis for competition law, however. Competition law does not merely
enforce economic principles. The law is fundamentally subjective, in the highest sense of the term, in that
it is based upon political choices, which can include non-economic goals and purposes. Conversely, the
law strives for certainty and transparency, and economics does not always lend itself to those ends. The
law provides guarantees of procedural rights as well as substantive ones, and it also deals with aspects of
remedies and sanctions. These factors combine to make competition law a complex system of rules and
procedures of which economics is but one component, albeit an important one.

Is competition law unique in its close relationship to, and incorporation of, principles of another
non-legal discipline? There is no consensus on this point. If it is unique, then there is something to be
said for the use of specialised tribunals to hear competition cases. Such tribunals exist in some countries,
and apparently work well. In other countries, courts of general jurisdiction hear and decide competition
cases, and they too, for the most part, make informed and well-reasoned decisions. In several countries,
both types of tribunals participate in competition cases. In the first instance, a specialised tribunal may
make a decision, which is appealed to a higher, generalist court. At the appellate level, the court may
defer to the lower tribunal in matters of economics.

In either case, judges must acquire credible economic evidence, and in the case of generalist
judges, some competence in economics, in the course of their cases. How is it done? Experts in
economics are often employed for this purpose, but again, there is variance among countries on how
experts are used. In some countries, only the parties to a case can present evidence, including economic
evidence. The adversarial system fully applies; each side offers its own economic evidence, often through
experts, who are subject to cross examination. In other systems, the membership of the court or tribunal
may include one or more economists, or conversely, the court may appoint an expert to advise only the
court. This latter method — court-appointed experts — has the advantage of ensuring the impartiality of the
experts, but it may suffer from a lack of transparency in the relationship between court and expert, and the
expert’s opinion may not be fully tested, as it would be in an adversarial context.

A relatively new practice in Australia combines aspects of both practices involving economic
experts. After presentation of all the evidence, the experts for both sides are given the opportunity to state
their views on the case. Simultaneously they respond to questions from the court, from each other and
from the lawyers, who can cross examine.
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Accommodation of Multiple Criteriain Competition Cases

In many countries the competition law expressly incorporates economic and social policies that
are different from, if not antithetical to, the protection of competition. These articulated policies can
include, among others; promotion of economic efficiency; promoting production or distribution of goods,
or technical or economic progress; protection of consumers; promotion or strengthening of exports;
protection of economic freedom; and protection of the public interest. In some common law countries, the
caselaw has engrafted one or more of these policies onto the analysis required under the law.

On occasion there can be conflict between these goals and the promotion of competition. Thisis
so even in those countries in which only alocative efficiency, and not other social policies, are said to be
relevant in the competition analysis. Business conduct can on occasion both eliminate competition and
promote efficiency. The task for the competition agency and the courts is to find a way to harmonise
these different goals in situations where they apparently diverge.

The extent to which social and other policies are relevant in the competition analysis can
depend, at least in part, on the type of legal provisions in the competition law and the administrative and
judicia structure through which the law is enforced. Broadly speaking, the substantive provisions in
competition laws may be based on the “abuse” principle, or they may be more straightforward
“prohibition” provisions. The former is more susceptible to the accommodation of multiple substantive
criteria. There is a distinct trend, however, to laws based on the prohibition principle. Further, where the
competition tribunal is, at least initially, a specialised agency or court, on which sit specially trained
judges and experts, there may be a greater willingness and ability to incorporate diverse policies into the
competition analysis.

In any case, where two or more policies diverge, the process of accommodation is difficult and
imprecise. In the judicial sphere, the notion of “balancing” conflicting interests is usually inapplicable.
Most judges are uncomfortable with such a process. In these situations the tendency in the courts has
been to develop presumptions. Conduct that significantly limits competition is presumed to violate the
law, unless there is a clear showing of other, relevant benefits that clearly overcome the harm to
competition.

Even where presumptions apply, however, in situations of conflicting policies there must be
some comparison of the magnitude of good and harm resulting from the conduct. Thus, over time the
courts tend to develop means of minimising possible conflicts between multiple criteria. Most
competition laws provide that only conduct that “significantly” or “substantially” harms competition is
unlawful, and in many countries courts appear to be increasingly strict in requiring a showing of such
substantial harm. Thus, if the threshold of illegality is set sufficiently high, most conduct that promotes
other relevant economic and social policies is automatically approved, and conversely, the presumption of
illegality that applies to conduct above the threshold is more difficult to overcome. Also, it appears that in
competition cases courts consider more favourably public benefits that are complimentary to, and not
inconsistent with, competitive markets.

However judges approach the problem, they must be pragmatic and predictable. They must be
concerned with causation — that the conduct in question will in fact bring about the claimed benefits, and
that the benefits would not occur in the absence of the conduct. Finally, their decisions, both on
competitive effects and offsetting benefits, must reflect business realities.
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Standar ds of Proof in Competition Cases

The standards of proof that are required in competition cases are subject to several variables.
One fact is common across countries on this issue: there is constant change and evolution in applicable
evidentiary standards in these cases, as competition laws are modified by legislatures and as courts and
administrative tribunals gain increasing sophistication in competition analysis.

A fundamental fact that affects applicable standards of proof is the classification of competition
cases as criminal or civil. In criminal cases the prosecutor is governed by a stricter standard — the crime
must be proven “beyond a reasonable doubt,” or an equivalent standard. In some countries the
competition law originated as a criminal statute, but today these laws are civil in almost all countries,
except for certain conduct, particularly cartel conduct, which can be prosecuted criminally in some
countries. The formal classification of conduct as civil or criminal may be less significant, however, than
the sanction or remedy that could be applied to the conduct. If fines (or in a very few cases,
imprisonment) may be imposed, the burden of proof upon the competition agency is likely to be heavier
than if only a prohibition order is likely to be imposed.

Within the civil sphere, various presumptions of fact may be applied. High market shares, for
example, may create a presumption of dominance or of illegality of a merger. Certain types of conduct
which experience has shown often to be economically harmful, including cartel conduct, other forms of
horizontal agreements and some vertical arrangements, such as resale price maintenance, have been
presumed by courts to be unlawful under competition laws. There is a trend away from the use of such
presumptions in some countries, however, as enforcement officials and the courts gain experience and
sophistication in competition analysis.

Courts continue to wrestle with issues of sufficiency of proof in the following areas of
competition analysis:

* Proof of agreement: this is often the most simple and straightforward type of evidence in
competition cases, but increasingly, direct evidence of agreement is not available; in those
cases, is evidence of “conscious parallelism” sufficient to prove an agreement?

* Market definition: this evidence, which often focuses on the willingness of buyers to
substitute among different products, may be considered as more specialised, “economic”
evidence; how are courts to evaluate this type of evidence, and are their conclusions on
relevant market ones of fact or law, or both?

* Intent: some proof of intent to cause anticompetitive effects is usually required in criminal
cases, but what is the standard in civil cases?

» Substantiality: How do courts decide whether a given restraint, if proven, is sufficiently
harmful to competition to breach the requirement of “substantiality” or “undue” harm to
competition that most laws require?

Regardless of how these specific evidentiary questions are answered in a given system, the trend
toward civil and administrative treatment of competition violations, and hence toward more liberal and
subjective judicial standards in these cases, can conflict with the need for protection of due process for the
citizens of a country. Courts must not sacrifice due process requirements in their quest for more accuracy
in competition cases.
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Judicial Review of Competition Cases

The role of the judiciary in competition cases varies considerably from country to country. Ina
few countries the courts are active in the implementation of competition policy, and judicial precedent is
the principal source of competition law. There are both advantages and disadvantages in such a system, in
which decisions tend to be on a “case-by-case” basis. One advantage is that the system provides
flexibility; courts can adapt to changes in economic conditions and in economic thinking. Also, the
judiciary is a moderating force over time. It dampens excessive swings in policy that may affect the
enforcement agency. Because courts operate on a case-by-case basis, the system produces greatel
accuracy in any given case, but this specificity can also be a disadvantage, in that broader rules are not
always articulated in case decisions, resulting in a lack of predictability. Further, even in countries where
the courts are active in competition cases, they may not decide cases regularly and often; most cases do
not proceed beyond the enforcement agency. This results in a lack of continuity in the creation of judicial
precedent.

In some countries courts at the first level of appeal may review both issues of fact and law in
competition cases. Different standards of review may apply to the two types of issues, however. It may
be more difficult to overturn findings of fact by lower tribunals. In some countries, only questions of law
may be appealed, and in most countries, courts at the highest level may review only questions of law.
Thus, whether a question is one of fact or law can be an important threshold issue in the judicial review of
competition cases.

Many issues in competition cases are complex, and not easily categorized as questions of either
fact or law. Definition of the relevant market, a critical determination in most competition cases, is such
an issue. It is on the one hand heavily fact intensive, but the assessment of the facts must ordinarily be
made according to a rigorous method of analysis, which could itself be said to be a rule of law. Some
courts and scholars do consider market definition (and by extension, other determinative issues in
competition cases, such as ease of entry, existence of market power and assessment of competitive effects)
as having two parts: the selection of the analytical framework for deciding the issue is a question of law,
while the application of that framework to the facts of the case is a question of fact, or alternatively, a
mixed question of fact and law.

At issue in the debate is not necessarily the distinction between fact and law, which is a
relatively sterile question, but more fundamentally, what should be the level of review by the courts of
competition cases? The answer could depend upon the degree of expertise in competition analysis
possessed by the lower court or tribunal. If it specialises in competition cases it could be given more
deference in the review of its decisions. On the other hand, as noted above, in countries where generalist
judges decide competition cases those judges have for the most part performed capably. Other issues are
also relevant to the question, including those discussed above relating to the advantages and disadvantages
of the case-by-case approach to competition enforcement. A greater degree of judicial review is likely to
result in broader rules of “law”, which in turn will promote greater certainty and continuity, but will also
result in a loss of accuracy and flexibility in a given case.
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OPENING SPEECH"

Frédéric Jenny
Chairman, Committee on Competition Law and Policy

As you al know, this seminar has been sponsored by the Committee on Competition Law and
Policy (the CLP Committee). The competition authorities of OECD countries meet under the auspices of
this Committee several times a year. These meetings provide a forum at which national authorities can
exchange information, a forum that is also designed to provide a basis for international co-operation. The
authorities also discuss their own experience in enforcing competition law and tackle some of the complex
analytical problems that can arise in this connection. These discussions are all the more pertinent now
that competition law, in the majority of OECD countries, is playing a greater role in regulating market
operation as the globalisation of trade increases and deregulation becomes more widespread. Since
competition law has its origins in both economic analysis and economic realities, the CLP Committee
normally devotes a great deal of its work to advancing economic analysis and to monitoring trends in the
economic climate in which the market functions.

The competition authorities represented at this seminar play an important role in implementing
government policy on competition law and in decisions taken at lower levels, whether in the area of
anticompetitive practices or market concentration. In order to achieve its objective -- which lies
somewhere between economic policy, market regulation and the law -- competition law leaves a lot of
scope for case-by-case interpretation of the conditions under which its (often abstract) requirements
should be enforced. That is why in interpreting competition law the courts -- which in many of our
countries have to hear appeals against decisions by lower courts or first instance authorities -- play a quite
vital enforcement role since, ultimately, it istheir legal interpretation that prevails.

In the last analysis, it appears, and we are well aware of this, that it is judges who make
competition law, even if we, the competition authorities, take an active part in implementing it. Thisis
why we thought it so important to organise this one-day seminar on the judicial enforcement of
competition law. The aim is to exchange views with the judges who have come here today so that we can
hear their opinions on the law, what difficulties they encounter in enforcing it and what role they think
each of the enforcement agencies should play. It goes without saying that a better understanding of each
others’ views can only make that law more effective.

This seminar is a challenge for a number of reasons. First, there are many of us. We all speak
different languages and come from different backgrounds: administrators, judges, economists and other
legal experts. It is also a challenge because the legal systems of the countries represented are different
from each other -- in many respects -- and the relationships between the competition authorities and the
organisation of the courts and judicial procedures, differ enormously from one country to another.

These differences, in my view, are what makes this gathering interesting, even if they may -- and
perhaps will -- make our discussions more complicated. In fact, a number of OECD countries have only
recently enacted competition legislation while in others, with a longer history of competition law, both its
substance and its institutional forms have developed. In France, for instance, it was only in 1986 that the

Texte en francais disponible a la page 186.
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competition authority, the “Council”, was given powers of decision under the supervision of the Court of
Appeal in Paris and the Court of Cassation.

In addition to the relevance of the discussions on the substance of the law, comparing the
systems for organising and allocating jurisdiction between the competition authorities and the judiciary in
different countries, and the experiences that result from these different systems, could well be a thought-
provoking and enriching experience for those countries whose systems are likely to evolve.

Organising such a debate is therefore not easy. | must say from the outset that | do not think it is
possible -- and | do not even think it is the aim of this seminar -- to draw any hard and fast conclusions as
to how the judicial enforcement of competition law should or could be organised. But we will learn a lot
simply from hearing different points of view and from accounts of the various problems that can arise in
the very different contexts that | have just outlined. In this seminar, we want everyone to express
themselves freely and clearly. We will be exchanging points of view. We must keep in mind that
anything we have to say may help others to resolve their own problems. So, please do not hesitate to ask
guestions and join in the discussions.

We have invited three speakers to introduce the main theme of our discussions:

— Mr. Canivet, President of the Court of Appeal of Paris, has been one of the key figures in the
development of competition law since 1986. He has written what is, to date, the definitive
study and ultimate reference work on French competition law and has been active in opening
this controversial area up to judicial enforcement.

— Many of you know Diane Wood, who is in the unusual position of having worn all the hats
one could possibly wear at this seminar: she has been Assistant Attorney General in the
Antitrust Division of the US Department of Justice; previously she was a Senior Lecturer in
law and is now a Circuit Judge in the Chicago Court of Appeal.

- Justice Gronowski, from Poland, is the author of a major work, the first on the enforcement
of Polish competition law.

Besides their distinguished reputations and the importance of what they have to say, these three
speakers represent three very different legal systems: one represents Roman law (France), one, US law,
and one, a new development in Polish law. In the latter case, enforcement is complicated by the specific
problems that can arise in a country which, until recently, was in full transition and which introduced a
market economy and free competition at the same time as a special court to hear litigation arising
therefrom.

Before asking our three guests speakers to address theTtmpiresponsibility of the Judiciary
in the Implementation of Competition Policy, Mr John W. Clark, a consultant to the OECD and former
Acting Assistant Attorney General at the US Department of Justice, will briefly present his background
document, to get discussions off to a start.
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PRESENTATION OF THE BACKGROUND NOTE "

John W. Clark®
Consultant to the OECD,
Former Deputy Assistant Attorney General in the US Department of Justice

The background document (see Section 1ll) is a broad overview of the issues selected for
discussion at the Seminar. It also provides, following a discussion of each topic, a series of questions that
may serve as a basis for discussion. These questions, however, are not exhaustive by any means and we
may find that other issues come to mind for usto talk about under each of these topics.

The first topic is The Responsibility of the Judiciary in the Implementation of Competition
Policy. In most countries, courts do play an important role in matters of commerce. It does seem, on the
other hand, that there is some variance among countries in the degree of activity by courts in enforcing
competition laws. However, it would seem ultimately that there is an important place for courts in this
function if only because competition laws are written so broadly. This fact provides an opportunity if not
a need for courts first to define and apply more specific standards to these broad standards found in our
laws, and second to exercise review of what inevitably will be a significant exercise of discretion by the
Competition Authority. Possible issues for discussion then under this first topic include: ‘What is the
proper role of the Judiciary in the enforcement of countries’ competition policy?’ and ‘What are the
limitations both practical and structural upon the courts in this function?’.

The second topic i$he Role of Economics and Economists in Competition Cases. Economics
provide an important and usually in fact the most important underpinning of competition policy. How can
non-economist judges intelligently apply this specialised discipline? In some cases, there can be shortcuts
or legal presumptions that may make the task easier. But in others, including for example market
definition, this is apparently not possible. Expert economists can assist courts in this regard and it could
be useful to discuss how to make use of good expert economic withesses.

The third topic isThe Accommodation of Multiple Criteria in Competition Cases. Courts are

often called upon to perform a balancing function in competition cases within the strict competition
analysis, for example, between anticompetitive effects of the conduct in question, on the one hand, and
possible efficiency gains from that same conduct on the other. In a broader context, courts have to
balance between the strict allocate goals presented by economics on the one hand, and other national
interests that may be relevant in a given country such as enhancement of employment, or enhancement of
international competitiveness of national industries or protection of medium and small size businesses on
the other. They may have to balance also between the competition law, on the one hand, and other laws,
for example laws protecting intellectual property on the other. And finally, in some circumstances, courts
must balance between the competition policy on the one hand, and the regulation of natural monopolies on

Texte en francais disponible a la page 189.
1 John W. Clark is a Consultant to the OECD. Most of its prior career was spent in the Antitrust

Division of the United States Department of Justice, where he held several positions, most
recently Deputy Assistant Attorney General, Antitrust Division.
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the other. The means by which courts confront and resolve these conflicts could be discussed in this
segment.

The fourth topic is Sandards of Proof in Competition Cases. Unique and difficult issues are
how proofs arise in competition cases. These include proof of agreement in the absence of explicit
evidence thereof, definition or articulation of standards for dominance, determining the substituability of
products or location of supply and defining markets and, perhaps the ultimate one, the substantiality or
significance of competitive effects resulting from the conduct in question. There could be discussion of
how courts approach these issues of proof.

The fifth and last topic to be discussed is Judicial Review of Competition Cases. It is more
likely in most countries that courts will confront competition cases in an appellate or review function
rather than as tries of fact. Competition cases present interesting and unique questions regarding the
dichotomy between law and fact, and the role of judicia review will vary across legal systems, for
example between common law systems and roman law systems. Here again the relationship between an
enforcement agency that has a significant degree of discretion in interpreting a generally worded law and
the courts charged with reviewing the actions of the agency is relevant. A related question is how there
can bereview, if necessary, of enforcement decisions by the agency that do not result in court cases.
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THE RESPONSIBILITY OF THE JUDICIARY
INTHE IMPLEMENTATION OF COMPETITION POLICY

Guy Canivet "
First President, Court of Appeal, Paris (France)

l. I ntroduction

The topic -- (The Role of the Judiciary in the Implementation of Economic Policy) -- is a
fundamental one. It raises the wider issue of the institutional role of the judiciary: whether, by and large,
thejudiciary has areal role to play in implementing economic policy.

Before economic policy can be enforced, the relationships between economic agents must first
be regulated by substantive law. In the case of France, Community law, particularly Articles 85 and 86 of
the EEC Treaty, and domestic legislation under the Ordinance of 1 December 1986 constitute the
substantive law. The objective of these provisions is to maintain effective competition in the market. So
that this policy can be implemented, economic authorities have been given the power to act expressly to
that end. These are the prerogative powers vested in the EEC Commission and in France’s Competition
Council (known as the competition authorities) for the purpose of investigating practices detrimental to
the market and initiating proceedings to prohibit and penalise such practices. Accounts of such
proceedings appear in regular reports, which describe and summarise current directions in competition
policy. This is the role of the competition regulatory authority.

Certain of the statutory provisions confer rights and impose obligations on individuals.
Consequently, civil actions by companies can be decided in court on the basis of this legislation. This
means that economic agents themselves can also be instrumental in implementing regulatory policy on
competition. According to the conventional definition, the duty of the judiciary is to apply the law
impartially and objectively to a given state of facts. In reality this means either settling disputes between
two economic operators on the basis of competition law or reviewing prohibitions, injunctions or penalties
imposed on the operator by the competition authority, in other words, determining whether procedural due
process has been observed and whether the substantive law has been applied correctly.

The function of the judiciary in competition cases is therefore twofold: i) to resolve disputes
between undertakings on the basis of competition law, awarding damages or issuing injunctions, i.e.
imposing civil penalties on practices detrimental to the economy, and ii) to rule on appeals against
injunctions or penalties imposed by the competition authority, i.e. to review administrative sanctions
against behaviour that is detrimental to the economy.

Texte en francais disponible a la page 191.
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Seen in this light, the responsibility of the judicial system, and hence of the courts, in
implementing economic policy and competition policy in particular could seem a relatively
straightforward issue which could be summed up in the following two premises.

The first is that the judiciary reviews the legality of the acts of the economic authority, i.e. the
market regulator, in enforcing its policy. It checks that the regulator has observed the rules of procedure
and evidence; in other words, it determines whether the regulator has observed procedural due process and
the presumption of innocence principle. This is the judiciary exercising its traditional function as the
defender of civil liberties. The judiciary aso reviews the way in which the substantive law has been
applied; in other words, it determines whether the regulator’'s understanding of the law is correct. This is
the judiciary’s traditional function of reviewing application of the law. The second premise is that judges
construe the law -- the objective of which is to enforce economic policy -- in the light of a given factual
and economic context. This is the judiciary’s traditional role of establishing judicial precedent. The
judiciary therefore determines both issues of substantive law and the procedural legality of its
implementation by the regulatory authority.

However, the issue becomes somewhat more complex when one begins to examine the
consequences of the judiciary’s institutional role. First, because in interpreting economic legislation the
courts give it a meaning which has an effect on its intent, i.e. which can qualify, bias, pervert or otherwise
conflict with the economic policy that the law is actually intended to implement. The judiciary therefore
shares some of the responsibility for shaping economic policy. Second, because the regulatory authority
has to comply with procedural safeguards that necessarily have an impact on its effectiveness. The more
procedural safeguards there are, the greater the risk of hampering action by the authority. Judges
therefore have to balance the level of safeguards against the effectiveness of (legal) action by the
authority. In other words, the judiciary assumes some measure of responsibility for the effectiveness of
economic policy.

Consequently, we have to examine the responsibility of the judiciary in implementing economic
policy from two standpoints. First from the conventional standpoint, its contribution to economic policy:
How does the judicial function, as conventionally understood, contribute to the implementation of
competition policy? The second is more problematic and relates to co-operation: How can the judiciary
actively co-operate in the implementation of economic policy?

I. The judiciary’s contribution to economic policy

This contribution is twofold. On the one hand, the judiciary brings economic policy under the
rule of law; on the other, it brings economic factors into the legal reasoning process.

2.1 Bringing economic policy under the rule of law

The judiciary has two means of bringing economic policy under the rule of law: by protecting

fundamental rights, and by making allowance for the regulatory function in framing and applying rules of
procedure.
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2.1.1 Protecting fundamental rights

In incorporating procedures implementing economic policy into ordinary procedural law, the
courts must have due regard for the need to implement that policy effectively.

a)

b)

Incorporating procedures implementing economic policy into civil procedures

Without going into great detail, the judiciary’s responsibility is to ensure that the regulations
that empower the economic authority to investigate companies, issue injunctions and impose
penalties are formulated and enforced in accordance with fundamental constitutional rights
and with those international agreements to which the State is signatory. In short, it is
responsible for ensuring that due process has been observed, that there has been no invasion
of domestic and personal privacy, that the adversarial principle is observed, that defendants
are presumed innocent until proven guilty and are given a fair hearing in sanctions
proceedings, and in general for seeing that the rights of companies -- business
confidentiality, for instance -- are protected.

This said, how does the role of the judiciary as the defender of civil liberties contribute to
economic policy? | think it does so in two ways. First of all, it is only when there are
sufficient safeguards that the implementation of economic policy will be brought under the
law and indeed tolerated by society. It is the level of such safeguards that legitimises the
actions of the economic authority; its decisions will only be understood and accepted if they
are implemented in accordance with the procedures that safeguard the economic actors and if
they can be openly debated. | would even go so far as to say that such decisions derive their
legitimacy from open debate and from the protection of fundamental rights that procedural
due process ensures. The decisions derive their legitimacy from the legitimacy of the
proceedings. Then, too, this basic level of safeguards is essential if an economic position is
to have credibility, i.e. if the economic policy followed by a country or group of countries is

to be recognised by the international community. This is the principle of legal certainty, the
principle that ensures that economic operators can, in the country in which they operate,
count not only on the protection of known and stable substantive law but on objective and
impartial enforcement of that law in accordance with those safeguards that are commonly
acknowledged to be indispensable.

In the last analysis, therefore, the role of the judiciary is to facilitate open debate on the
methods of implementing economic policy. While economic policy may be defined by the
democratic process, its implementation is shaped by legal debate.

Upholding the effectiveness principle in enforcing economic policy

In enforcing the basic safeguards the courts nevertheless have to strike a balance between
fundamental rights and those essential investigatory powers that are allocated to the
regulatory authority. It follows therefore that procedural due process is not an absolute. Itis
rather an evolving process tending towards a level that is acceptable given the legal and
judicial culture involved and the means available to the administration.
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2.1.2 Making allowance for the imperatives of economic regulation in implementing rules of
procedure

This presupposes, on the one hand, that judges will deliver rapid rulings on appeals against
decisions by the market regulator and, on the other, that decisions settling private disputes between
undertakings will not undermine public economic policy.

a) The regulatory function of competition law necessitates, in the first place, rapid procedures
for ruling on appeals filed against decisions by the market regulator. Any doubts raised by
appeals filed against actions by the regulatory authority must be quickly dispelled, decisions
must be implemented and full deterrent effect given to sanctions, so that other similar
anticompetitive practices can be rapidly brought to an end. The need for rapid rulings on
appeals against decisions by the competition authorities has given judges greater powers to
prescribe rules on appeals proceedings, allowing them to reduce the time limits for
producing statements and so prevent the use of delaying tactics. Economic procedura law
therefore establishes rules which can serve as a precedent that judges can follow whenever
they wish to reduce the duration of proceedings.

b) The regulatory function of competition law also requires judges to allow for public economic
policy in making their rulings, in this case not on appeal's against injunctions or penalties, but
on private disputes between economic operators, where these have an impact on the market.
In the latter case, the court cannot simply confine itself to considering the interests of the
litigants; it must also have regard to the general interests of economic policy. It could not
allow performance of an anticompetitive agreement, for instance, even if neither party to the
dispute has raised the issue of its legality. In settling private disputes the court may call on
the economic authority as an expert advisor on economic policy. The imperatives of
economic policy can and should influence the settlement of private disputes.

2.2 Taking economic data into consideration

In reaching its decision, the court takes economic data and mechanisms as well as the
imperatives of economic regulation into consideration.

2.2.1 Taking economic arguments and data into consideration in reaching a judgment

Since judges have to weigh the economic implications in terms of obligations and penalties, they
must be able to grasp economic conceptsif they are to take account of them in reaching their decisions. In
this respect, judicial reasoning is the link between the market regulator's economic expertise and the
implications for operators’ individual rights. It facilitates open debate on the application of economic
policy to a particular situation. Then, through its application to successive cases, such policy acquires a
logical consistency and transparency that allows it to be questioned by the public. Ultimately, it is the
legal reasoning process that allows us to make the step from economics to policy, from theory to common
sense, from a technocratic process to an economic policy whose implications are understood and accepted.

2.2.2 Taking the imperatives of economic regulation into consideration
If they are to take the imperatives of economic regulation into consideration in establishing

judicial precedent, judges must concentrate on two areas. First and foremost, in this above all areas, they
must make the law predictable, that is, they must quickly and clearly make their decisions, and the process
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by which they arrived at them, known so that economic operators are quite clear as to the application of
the rules. Once they have settled on an interpretation of the law they must apply it consistently. Thisis
the principle of legal certainty in the application of the law.

I1. The judiciary’s co-operation in the implementation of economic policy

On this issue, two questions need to be addressed: first, how can the judiciary help to ensure
compliance with the objectives of the law and maintain the economic and social balance that is the law’s
intent? Second, how it can it co-operate in making sanctions effective?

3.1 Compliance with the objectives of economic law and maintaining an economic balance
3.1.1 Reiterating the objectives of the law

In order to implement economic policy the resources available to the regulatory authority must
be rationally deployed so as to achieve the best possible outcome having regard to the essential objectives
pursued. Certainly, it is not up to the judiciary to review the authority’s decisions as to appropriate
economic sectors or practices to investigate. However, judges must censure inappropriate or inefficient
use by the authority of the means at its disposal in prosecuting or imposing penalties on practices that are
unimportant considering the law’s objectives. The courts should therefore refuse to uphold penalties
imposed by the authority on practices which have had no significant impact on the market and which,
consequently, do not come within the ambit of the authority’s regulatory role. This is the sensitivity
threshold concept, which allows the judiciary not to apply competition law to practices that do not affect
the general economic interest.

3.1.2 Achieving the economic balance that the law intended

In the same way, judges should actively seek to achieve the economic balance that an economic
policy is intended to achieve. Thus, Article 10-2 of the Ordinance of 1 December 1986 (France's
competition law) makes provision for not prohibiting or sanctioning practices which, under certain
conditions, promote economic progress. By analysing the circumstances for themselves or by determining
the validity of the market authority’s analysis, judges are clearly taking an active part in implementing
economic policy.

3.2 Co-operating in making sanctions effective

The courts can co-operate in making sanctions effective in two ways: by ensuring that the
administrative penalty is proportionate to the scale of economic disruption caused by reprehensible
practices, and by awarding civil damages consistent with the regulatory function of competition law.

3.2.1 Matching administrative penalties to the scale of economic disruption caused by
sanctioned practices

As we know, sanctions generally serve two purposes: the first is to match the punishment to the
offence committed (the retribution aspect); the second is deter those who may be tempted to do the same
(the exemplary aspect). In the context of competition policy, the efficacy of a penalty is measured in
terms of its deterrent effect, in other words its ability to send a signal to economic operators that
anticompetitive practices do not pay and, so, make them abandon such practices.
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Economic operators will realise that it does not pay to break the law, if they believe that they
will be prosecuted or that the chances of prosecution are high, that the penalty, if they are found guilty,
will wipe out any gains they stand to make from illegal practices, and that the damages they will have to
pay will penalise them heavily vis-a-vis their competitors. The effectiveness of the prevention system
depends on this balance between the strictness of enforcement and the deterrent effect of the sanction.
Consequently, the less of a deterrent effect that the system is able to exercise through strictness of
enforcement, the more it should exercise through the imposition of heavy penalties.

The rational implementation of preventive policy will therefore seek to achieve a balance
between the means by which the authority can identify and penalise illegal practices and the size of the
penalties set. Judges can co-operate in implementing economic policy when assessing the appropriate
penalty, by setting fines high enough to maintain this balance.

3.2.2 Awarding civil damages consistent with the regulatory function of the law

Similarly, when the court awards compensation payments to economic operators who have
suffered from anticompetitive practices, it should try to set compensation at a level that covers not only
the direct damages suffered but also all the indirect damages -- the risks taken by the whistle-blower, its
contribution to implementing competition policy and the costs of the trial -- such that by its exemplary
nature, the award of civil damages contributes to the deterrent effect. This broad view of compensation is
also an essential component in the judiciary’s co-operation on economic policy.

V. Conclusions

When beginning this review of the role of the judiciary in the implementation of economic
policy | felt that it might lead to a rethink of the judiciary’s traditional duties. If it is legitimate for the
judiciary to take into account, within reason, the effectiveness of the authority’s action in protecting
companies’ fundamental rights and guarantee, to weigh up economic data and arguments in arriving at its
decisions, to review the actions of the authority in the light of the law’s objectives, to weigh the relevance
of that authority’s decisions and their impact on the market, to match sanctions to the economic costs of
the practices examined, to enter into a dialogue with the competition authority to establish an effective
sanctions threshold, and to set compensation not only commensurate with the damages incurred but as a
deterrent, then we must concede that the judiciary has a very specific role to play in economic policy.
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Diane P. Wood
Judge, Seventh Circuit Court of Appeal, Chicago, Illinois (United States)

What Mr. Canivet has just said carries very easily across systems. Not all of it, but a great deal.
As everyone knows, the judiciary in the US has had a central role in the implementation of economic
policy in general and competition law in particular ever since we have had something that could be called
an antitrust law. From the time the Sherman Act was passed in 1890, it has been understood as a
“common law” type of statute, a statute setting forth very general propositions, that the Judges in common
law fashion would implement and develop on a case by case basis. You might say: this is a quirk of the
US system. | can look around the room and not see anyone else who does it in quite our way. And so
what could one learn from our system? Other countries who have both benefited from our experience,
both positive and negative, and tailored it to their own internal legal structures, do not entrust so much of
the actual formulation of competition policy to the judges. Instead, as we have just heard, administrative
agencies and expert authorities develop the fundamental rule and the judges come in at a later stage,
applying it in an appellate fashion and in other ways. Judicial review is a more standard model.

With the fact of our differences in mind, it might be interesting to step back and consider what
value added, if any, does judicial participation in the implementation of competition policy offer. What
are we judges doing? Could anyone else do it better? Or is there some systematic advantage to placing
certain tasks particularly within the judiciary in a way very similar to the observations of M. Canivet. It
seems that there are at least three significant ways in which judges make a unique contribution. The first
relates to the procedural protections for those who find themselves in the cross-hairs of some enforcement
agency'’s rifle. We call it ‘due process’ and, in the United States, these issues arise in both criminal
prosecutions and civil cases, brought by the government and by private parties. But in any of those
instances the due process rights, the rights of the defence, the fundamental rights are naturally important.
The second of these areas is the accountability of the enforcement authority itself. There is an old Latin
saying ‘Quis custodiat custodies’? ‘Who will guard the guardians’? If the enforcement agency is the
guardian of competition, who can make sure it is staying within its proper limits? The answer is: the
judiciary. Finally, there is the need from a more public standpoint to keep the implementation of policy
on a case-by-case basis objective, a policy credible in the eyes of the public. | will elaborate briefly on
each of these three themes.

First of all, my guess is that we will all agree that the procedural regularity that judges bring to
the system is both critically important and something which is a unique contribution of the judiciary. This
is particularly true as competition laws are enforced more strictly and as penalties, whether they are civil
or administrative fines, whether they are criminal penalties, whether they are triple damages, or injunctive
reliefs, become more severe for violations of the law. One truth stands out among others. These are
serious cases for the companies or the consumers involved. They must be treated like all other serious
matters of public law enforcement from a procedural standpoint.

The Federal Courts in the US are generalist courts. We exercise jurisdiction over virtually every
area of law, including constitutional, administrative, civil, criminal, public, private, federal, state laws.
Judge Vance will agree with me that practically everything comes up at some point or another. We see
things ranging from life and death matters to cases that might strike you as quite trivial. One recently in
our court involved a prisoner who complained that the Constitution was violated when it took seven
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minutes for a prison doctor to attend to a head wound that he had suffered. We decided that this was not
in fact an Eighth Amendment violation and he was just going to have to live with it. Or recently, there
was a case which | wrote in which a man believed that his First amendment rights were violated when he
complained to the press that the name of his fire department had been changed from the Edgarton
Wisconsin Fire Department to the Edgarton Wisconsin Fire District. For some reason, they fired him over
this and he brought a lawsuit of course. We found that his First Amendment rights were violated. So you
never know.

This breadth of exposure has its great advantages in that it enables the Federal Courts to see
competition cases for what they are. They are aform of government enforcement against a private party
that might have very significant consequences. Although Federal Court judges are not necessarily experts
in antitrust law - by my recollection, there are some 750 or so District judges and 179 Court of Appeals
judges - they are all expertsin procedural due process. The CLP Committee has had many discussions on
one of the points raised by M. Canivet, the confidentiality of information in the hands of the competition
authorities. We have all gone round about the sensitivity of the information for the companies concerned.
We also faced questions about the exchange of such information, when it needs to be transferred either to
the government or to a private litigant, what kinds of restrictions or protections could be imposed, what
standards of relevance should be used, what penalties will result from violating court imposed restrictions.
These questions are all common not just to competition or antitrust cases in the Federal Courts. They
come up in virtually any kind of litigation you can imagine.

This general perspective helps answer the questions in the competition cases. Searches of
premises for evidence are not unique to antitrust cases and the standard of proof necessary before such a
search will be authorised is the same as it would be in any other criminal case. It is a probable cause
standard usually needing to be demonstrated to a neutral magistrate. Moving beyond evidentiary
guestions, the courts have well developed laws on burdens of proof. How much must the government
show in order both to bring a criminal antitrust proceeding and to prevail? What about a preliminary
injunction? Can you stop someone from doing something, such as our Chicago Bulls Basketball team
wishing to air its games on a certain TV network? Do you stop them or do you alow them to do it? We
apply these standards every day in many kinds of cases. Does the plaintiff or the government have enough
evidence to justify forcing the defendant to endure civil trial? Or should summary judgement be granted?
Thus, when we encounter these questions in antitrust cases, there is a great background that we bring to it.
There is never any question that the antitrust defendant would be entitled to anything less than the full
procedural protections anyone else would receive.

Now on the second point, how do the courts interact with the enforcement authorities? Thisis
complicated to address in the United States because we have many enforcement authorities. But no matter
what kind of a system it is, you are looking at an enforcement agency such as the Federal Trade
Commission which is the original trier of fact, with the responsibility to find in an administrative
proceeding what both the facts and the legal results should be. The courts themselves may be sitting as
the triers of fact in a prosecution brought by the Department of Justice or in an ordinary civil case. The
courts are therefore the ones who are able to assure the accountability of the enforcement authority. Has
the agency stayed within its mandate conferred by its authorising legislation? Are the substantive rules it
is enforcing fairly encompassed within the law? In the United States the courts struggled for many years
with the question whether shared monopoly or conscious paralelism would be enough to demonstrate a
violation of the Sherman Act. At the time, the enforcement agencies were pushing for test cases that
attempted to use these theories. For now, in our case, the answer to that question appearsto be “no”.

28



The situation is slightly different among our European friends where the Court of First Instance
has looked at joint dominance and concluded that this theoretically falls within Article 86. Agencies
should be testing new economic learning to see how well it fits inevitably older statutes. But the courts, if
they are doing their jobs properly, will decide when to blow the whistle and say that a particular advance,
if itisto occur at al, must be one authorised by the Congress or the Parliament or the National Assembly,
as the case may be. We al accept that competition authorities themselves are trying conscientiously to
stay within the proper boundaries but there comes a point where there is no substitute for disinterested
outside opinion. And that iswhat the judiciary furnishes.

Finally, we come to this delicate question of the difference between the judiciary’s role in
economic policy and that of other parts of the government. There is no question that economic policy is
one of the key responsibilities of the political branches of government. And in that sense we all might
wonder why we insist that competition policy at some point must become insulated from political
influence, as if that were a bad thing. The choice of competition policy itself is a profoundly political
decision which we have seen many countries take over the last five to ten years. What business do judges
have in interfering with further development of this area? The answer lies in the difference between the
objectivity and reliability in the system on a case-by-case basis and its broader policy shifts. This is never
an easy line to draw. And it is particularly difficult in a country like the US where some might say that
the judges are making up the rules as they go along, but that would be an overstatement of course. Once
the law has been established through the proper political channels, the judiciary can ensure that it is
faithfully enforced until it may change at some time. Because judicial proceedings are public, because
judges must write opinions explaining why they came to the results they did, because judges are
independent of both the legislative and executive branches of government - like some administrative
agencies, they are independent of everyone -, the judiciary is uniquely positioned to assure for the parties,
the authorities and the public at large that the law, as long as it remains in force, is being implemented
appropriately. If the legislature does not like a final judicial interpretation of the law, which has happened
from time to time in the US, it is perfectly free to change it.

One notable example of this phenomenon occurred in the 1940’s when the Supreme Court, to the
shock of everyone, decided in the South-Eastern Underwriters case that the business of insurance was part
of the interstate commerce covered by the Sherman Act. Congress promptly responded with the
Mc Carran Ferguson Act, which withdrew the business of insurance from the Federal Antitrust Laws to
the extent that it was regulated by the states. Whether that was wise or not is another question. It certainly
shows that, when the courts come forward with a legal proposition that is unacceptable from an economic
standpoint by the legislators, a response is not too difficult to create. Now, if a country decides to take a
major shift in its policy or even a more minor course correction, it can take that action, but litigants for the
reasons of predictability of stability already mentioned should not have to fear that those kinds of shifts
will happen in an unpredictable or capricious manner, case-by-case.

Therefore, viewed in the proper context, the judiciary plays a crucial role in administration and
implementation of competition policy. We will be discussing in more detail how the judges deal with the
sophisticated economic evidence that is inevitably part of these cases, how the broadly worded substantive
standards can be reduced to practical rules for specific cases, what standards of review prevail, and how
we manage to make such a multi-faceted system deserve the title ‘legal’ rather than ‘ad hoc’ or ‘policy’.
None of these questions is easy, particularly for judges who have no previous exposure to this area of the
law. But, on the other hand, in the United States, there are many programs available for judges to obtain
training: there are video-tapes; there are seminars one can go to; the Federal Judicial Centre sponsors
programs.. and so a judge who has come from a different background has a great deal of help available if
he or she encounters the first antitrust case. These rules benefit the judiciary’s special ability to protect
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defendants, to keep the authorities on the straight and narrow direction, and to apply consistent rules on a
case-by-case basis.
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Stanislaw Gronowski
Judge, The Antimonopoly Court, Warsaw (Poland)

l. Competition Law

In 1990, the Antimonopoly Act' was enacted and then followed in 1993 by the Act on
Combating Unfair Competition’. The Antimonopoly Office was established. It operates under the
auspices of the Government and is chaired by the Chairman of the Competition and Consumer Protection
Office. The Chairman of this Office reports to the Ministers Council. The Polish Antimonopoly Act
contains provisions similar to those included in articles 85 and 86 of the Rome Treaty. Moreover, the Act
contains regulations which do not greatly differ from those in force in the European Union in the area of
merger control.> On the other hand, there are no provisions of the kind in force in the European Union and
which are based on regulations of the Commission issued under article 85 (3) of the Rome Treaty.

The implementation of the goals of the Antimonopoly Act is carried out basically through
instruments of administrative law. Thereis a possibility to appeal a decision issued by the Antimonopoly
Office to an independent Antimonopoly Court acting within the framework of general jurisdiction. There
is a right to appeal from the decisions of the Antimonopoly Court to the Supreme Court. The
Antimonopoly Law protects competition to a considerable degree. The significant number of proceedings
before the Antimonopoly Office shows its importance for the Polish economy. 1n 1995, 950 proceedings
wereinitiated. 80 decisions were published which confirmed the existence of antimonopoly practices.

1. Harmonization of the Law

People in Poland are aware that one of the preliminary conditions for the integration of the
Polish economy with other developed economies, in particular with the European Union, is to adjust the
Polish economic law to existing legal standards. This complicated process cannot be implemented
overnight. Legal literature discusses to which degree the courts can outdistance the activities of other
state bodies. Courtsin Poland, however, do not have the rights of law-making bodies.

1. Judicial Interpretation of the Law

Courts in Poland can support the activities of other state bodies by using the "off-European”
interpretation of the law. Clearly, such dynamic interpretation is the least expensive and at the same time
the swiftest instrument for adjusting the Polish legislation to Western European standards.’ References to
decisions of judicial systems of other countries or to the regulations of the European Community may, in
many cases, contribute to the harmonisation process and to speeding up the development of the Polish
economic law.

For Polish courts facing the dilemma of transferring European law standards in nationa laws,
the opinion of the Polish Legisative Council® may be of some support. The Council is an advisory body
to the Prime Minister. The Council has as main missions:

Texte en francais disponible a la page 198.
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- To give the priority to economic events over legal regulations: the process of adjusting some
aspects of Polish law should not be more rapid than establishing a free-market economy in
Poland;

- To adjust the Polish legal system in order to create the conditions allowing Poland to take
advantage of its participation in the European aswell as its own domestic market;

- To make sure that the adjustment of Polish laws to Community laws do not lead to losing the
peculiarities and specificities of the Polish legal system; in this respect, the Community
principles allow each Member State to choose the most appropriate means and methods to
carry out the purposes of the Community.

Given the lack of possibility to carry out the sufficiently fast changes of legal regulations, the
legal literature indicates the possibility for courts to use the legal institution called desuetudo. It is
stipulated that, on this basis, courts should refuse to use the regulations which, in new economic
circumstances, have lost their up-to-date character.® It should be pointed out that it is still not common
practice for Polish courts to use Western European legal standards. It is possible, however, to find
examples in which decisions within the European Union have influenced Polish legal decisions. 1n one of
the cases concerning the validity of a commercia law company in which the partners of the company
stated that the value of non-monetary contributions was lower than their actual value, the Supreme Court
referred to the First Directive of the EEC Council of 9 March, 1968 (68/151/CEE)’ in reaching its
decision.

V. Judicial Decisions of the Antimonopoly Court

Making references to Western European legal regulations and judicial decisions is rather
common practice for the Antimonopoly Office. The deciding factor comes from the inclusion of the
provisions of articles 85, 86 and 92 of the Rome Treaty in the European Agreement concerning the
Association of Poland with the European Communities, as well as the subsequent adoption of similar
regulations in Polish law. The Community competition rules have been referred to, for example, in the
following cases:

- For the definition of arelevant market’,

- To prove the restraint of competition in afranchising agreement’,

- To legdise and define an agreement concerning exclusive transactions”,

- To deal with a selective distribution system™,

- Tojustify the significant harmful effects on competition of tie-in agreements”,

- To allow the introduction of indirect proof concerning the existence of a cartel ™.

The Antimonopoly Court occasionally refers to the judicial precedent or legal provisions of
Member States of the European Union or of other countries. For example::

- The Court’s position concerning the anticompetitive effect of the mere fact of entering into an
agreement, without the necessity of proving the existence of the effect limiting the competition
was based on judicial precedent of the European Union and of the USA; *

- The Court argued on the inapplicability of the antimonopoly legidation to intra-cooperative
transactions by reference to the U.S. Robinson-Patman Act of 1936;"
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- Findly, the Court has justified the ability of the Antimonopoly Office to intervene in the
activity of pharmaceutical chambers on the basis of German judicial decisions®.

V. Influencing the legal knowledge of enterprises

In addition to issuing judicia decisions, Courts contribute to the improvement of companies
knowledge in business law. They can achieve this goal in particular through the publication of decisions
of precedental character in legal publications. To date, the Antimonopoly Court has assigned
approximately 100 decisions for publication. The Court also encouraged the preparation of severa
commentaries by legal experts.

VI. Problems of Courtsin Poland.

In Poland, there are both formal guarantees of independence of judges and an appropriate
selection system for candidates for the positions of judges. Unfortunately, a common phenomenon is that,
after several years of work and after gaining val uable experience, judges leave the bench to pursue higher-
paying legal positions. A limited budget is not sufficient for gathering a qualified group of judges. Asan
example, in general jurisdiction Courts, there were a total of 6 900 judges and assistant judges employed
in 1995. During this period, 4 868 000 cases were submitted to general jurisdiction courts. Taking into
account holidays time, a judge must deal with over 60 cases per month. In some judicial districts, the
situation with personnel is particularly difficult.

A backlog of cases and very high court fees connected with the process of appeal and cassation
may amount to over 24% of the value of the subject of the dispute. These factors constitute an important
barrier for a company’s access to the judicial system. The barrier of court fees does not appear, however,
to be an issue in the proceedings before the Antimonopoly Court, where the fixed fee for an appea does
not exceed the equivalent of 200 US$.

33



10

11

12

13

14

15

16

Notes

Act of 24 February 1990 on counteracting monopolistic practices (consolidated text: Official
Regulations Gazette of 1995 Number 80, item 405, changes in the Officia Regulations
Gazette of 1996 Number 106, item 496).

Act of 16 April 1993 on fighting unfair competition (Official Regulations Gazette Number
47, item 211, changesin the Official Regulations Gazette of 1996 Number 106, item 496).

Thisrefers to decree Number 4064/89 of the Council of 21 December 1989.

Stanislaw Soltysilski: Adjustment of the Polish law to the requirements of the European
Union (“Law and State” 1996 note book 4-5).

Opinion of the Legislative Council with the President of the Ministers’ Council of the
Republic of Poland concerning the adjustment of Polish law to the community law ("Review
of Economic Legislature" of 1995 Number 2-3).

Zygmunt Ziembilski: Desuetudo, "Law and State" 1994, note book 11.

Decree of the Supreme Court of 7 April 1993 Il CZP 23/93; OSNCP 1993 notebook 10, item
172.

Decision of 31 May 1995, XVII Amr 9/95; "Cause-List" 1995 Number 6.

Decision of 21 July 1992, XVII Amr 12/92; "Economic Judicial Decisions" 1992, note book
4, item 83, gloss E. Wojtaszek.

Decision of 6 December 1995, XVII Amr 44/95.
Decision of 6 December 1995, XVII Amr 47/95.
Decision of 12 February 1993, XVII Amr 33/92; “Cause-List” 1993, Number 7.

Decision of 1 March 1993, XVII Amr 37/92; “Economic Judicial Decisions” 1993, note book
3, item 63, gloss E. Wojtaszek.

Decision which has already been referred to of 1 March 1993, XVII Amr 37/92.

Decision of 16 December 1992, XVII Amr 28/92; “Economic Judicial Decisions” 1993, note
book 1, item 9.

Decision of 19 November 1992, XVII Amr 24/92; “Economic Judicial Decisions” 1993,
notebook 1, item 7, gloss S. Soltylskiego.



THE ROLE OF ECONOMICSAND ECONOMISTS
IN COMPETITION CASES

Marina Tavass
Counsdllor, Court of Appeal of Milan (Italy)

The Italian system is based it on a two-fold idea: the freedom of enterprise is a fundamental
principle of the economic system but subordinates to the protection of social interests. Article 41 of the
Constitution states: “Private economic initiative is free. It may not, however, be exercised in such a
manner as to contravene social utility or impair security, freedom and human dignity. The Act lays down
the rules and controls required to ensure that public and private economic activity can be directed and co-
ordinated to social ends”. Thus, it both recognises that there is a latent, or at least a possible, conflict
between firms’ private interests and collective (social and market) interests, and subordinates the freedom
to pursue the former to respect of the latter.

Italy was one of the last countries in Europe to adopt a specific competition law. This law is
contained in Act No 287 of 10 October 1990 (rules for the protection of competition and the market, i.e.
antitrust law). It aims, by fostering a higher degree of competition and starting from the same resources,
to promote social welfare, not only by protecting the freedom of enterprise but also the rights of
consumers. Antitrust law is not governed solely by considerations of the efficiency of the economic
system; it places those considerations within the context of public intervention in the economic sphere.
In Italian law, economic and legal problems are viewed on different planes, though the judiciary cannot
disregard the economic aspects of the case under consideration.

The Italian legislator chose to divide responsibility for dealing with competition matters between
the judicial authority and a competition authority responsible for safeguarding competition and the
market. Given this division of responsibilities, the judges are inevitably and principally responsible for
dealing with litigation between enterprises, while the competition authority performs a role of supervision,
consultation and protection of the general interest and economic equilibria.

I The situation prior to the enactment of the Competition Act

Before describing the respective roles of the two bodies -- judicial and administrative --, it is
necessary to outline the situation prior to the enactment of antitrust legislation. Act No 287/90 was
enacted in a context that was already “regulated”: the judges’ had a clearly defined role in competition
matters by virtue of the experience they had acquired in dealing with competition disputes, though most of
them had to do with disputes between firms, but their role was not to protect the general interest or the
consumer interest (although obviously these were never ignored in court rulings). It should be noted that,

Texte en francais disponible a la page 203.
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in the Italian judicial system, the ordinary judge is competent to rule on subjective rights, and that his role
islimited to disputes between private persons endowed with private rights.

Even before the enactment of the Competition Act, the competition provisions of the EC Treaty
(Article 85 on agreements, Article 86 on abuse of dominant position) were enforced by Italian courts, as
were also domestic legal provisions governing competition such as Article 2598 et seg. of the Civil Code
concerning unfair competitive behaviour and Article 2597 of the Civil Code concerning enterprises in a
position of monopoly.

Even after the enactment of Act No. 287/90, which gave the Court of Appeal sole competence
with regard to nullity actions and claims for damages (Section 33(2)), the following categories of disputes
continued to be dealt with by the courts in accordance with ordinary law and established practice prior to
the entry into force of Act 287/90.

a) disputes involving breaches of antitrust legislation other than nullity suits and claims for
damages,

b) disputes arising from infringements of the competition rules of the EC Treaty (Articles 65
and 66 of the ECSC Treaty, and 84 and 86 of the EC Treaty, exemptions) and breaches of the
rules of third countries, where it is for the Italian courts to know those rules and to enforce
them;

c) disputesarising from the provisions of the Civil Code and Article 2598 in particular.

Sometimes, an infringement may be punishable in several different courts, so that a dispute may
giveriseto several legal actions. Several bodies may therefore be competent to rule in a given case, each
competent to propose its own remedy. Thereisthus arisk of conflicting rulings, but it can be avoided to
some extent by using the means provided for by the system; for example, injunctions may be timely,
though not always possible.

1. Act No. 287 of 10 October 1990

Under Act No 287/90, the role of the judge is to remedy the previous shortcomings of domestic
legislation while enforcing Community law, and to deal with those areas - admittedly very restricted -
assigned to the judges by the Act.

According to the Act, the role of the ordinary judge (the court of appeal being the only
competent court under Section 33(2)) is to back up and complement the powers assigned to the
Competition Authority, and to the Regiona Administrative Tribunal of Latium for appeals against
decisions by the Authority. In addition, the Court of Appeal has sole competence to rule on urgent and
protective measures which have been taken.

Section 33(2) of the Act also gives the Court of Appeal competence to rule “on appeals lodged
with a view to obtaining the application of urgent measures in respect of infringements of the provisions
of the Act”. In addition, under the reform of the civil procedure (Act No. 353 of 26 November 1990),
protective measures can be requested from another section of the court of appeal if the measure is
collegial, or from the college of the same section if the measure has been taken by a single judge. In this
connection, it may be noted that in the first rulings by the Milan Court of Appeal (orders of 23 January
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1992, Cavirivest/Nuova Samim; 7 July 1992, AVIR/ENEL; 5 February 1992, MYC et al./AFl et a., and

the B.B. Center/Parabella ruling of 21 March 1995), followed by other similar decisions of the Rome

Court of Appea (orders 14 January/20 January 1993, Gruppo Sicurezza/Soc.Aeroporti di Roma;

7 August/20 August 1993, CMS/ENEL; 9 December/21 December 1993 De Montis/Soc. Aeroporti di

Roma) that the Court of Appeal’s competence to issue emergency measures was limited to the procedural
aspects of nullity suits and claims for damages.

Protective measures can be requested from the tribunal on an ordinary basis provided they are
not requested in connection with nullity suits or claims for damages as provided for under Section 33 of
Act 287/90. In contrast, the Competition Authority has no specific powers to take protective or urgent
measures but it has wide powers to impose penalties, the effects of which can be immediate on the
behaviour that is under investigation.

I1. The Competition Authority

The aim of the legislator when setting up the Competition Authority was to create a body that
would oversee the market and deal with any infringements of competition. The Authority thus has wide-
ranging consultative powers since it can draw to the attention of Parliament and the government any
abnormal competitive situations that could arise from possible legislation. It can express its opinion on
the initiatives needed to prevent infringements of competition. It plays a particularly important advisory
role in the framing of legislation. It can express opinions on issues relating to competition and the market
at the request of government departments and public bodies, and whenever it considers that it is timely to
do so.

The Authority has wide powers to investigate agreements that are in restraint of competition, or
abuses of dominant position. It can initiate an investigation into companies that have concluded such
agreements and, if necessary, issue summonses and impose penalties (Sections 12 et seq. and 21 et seq. c
Act 287/90). The Authority’s decisions can be appealed in the administrative court -- the regional
administrative court of Latium -- which has competence for the whole of ltaly (Section 33(1), Act
287/90). However, nullity suits, claims for compensation and applications for protective measures must
be submitted to the ordinary courts and in particular to the competent court of appeal of the first and last
instance for the area (Section 33(2)).

V. Persons authorised to bring an action -- other differences between the two procedures

Given the different roles assigned to the courts and the Competition Authority, general
principles apply when a person brings an action in the ordinary courts; in such cases, the courts are
competent to rule on subjective rights. Whereas the role of the Competition Authority is to protect general
interests and objectives within the framework of public regulation of the economy, that of the ordinary
courts is confined to relationships and disputes between private persons endowed with private rights.
Such persons can, insofar as they argue that their rights have been damaged by a breach of competition
Act, bring a case in the ordinary courts, tribunal or court of appeal -- in the latter case only if they intend
to bring a nullity suit or an application for damages pursuant to Article 33(2) of Act 287/90.

The Act does not provide for intervention by the Public Prosecutor’'s Office in the proceedings

before an ordinary court (underlining the absolutely privately nature of the dispute). At the most, the
Public Prosecutor’s Office has the option to intervene under the last paragraph of Article 70 of the code of
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civil procedure. Likewise, it can take action only in those cases provided by the Act (Article 69 of the
code of civil procedure and 75(1), Judicial Regulation No. 12 of 30 January 1941).

Furthermore, Act No. 287 does not provide for an “erga omnes” extension of a nullity ruling
(similarly to what is provided for in the case of the nullity of a patent by Article 79 of the Judicial
Regulation No 1127 of 29 June 1939), so that a court decision declaring an agreement to be invalid could
not be extended to other parties concerned, in application of the principle mentioned in Article 2909 of the
Civil Code).

A case can be referred to the Competition Authority by a government department or by anybody
having an interest in doing so. Also, the Authority can act ex officio. Its intervention may thus be
triggered by anybody who, though unable to allege a situation of subjective law, nevertheless has an
interest in ensuring that the market functions competitively, irrespective of whether a dispute between
private persons is involved or not.

V. The administrative court

As regards the role of the administrative judge, Section 33(1) states that appeals against
measures taken by the Competition Authority may be lodged solely in the regional administrative court of
Latium. The latter court therefore has juridical competence with regard to subjective legal situations
representing legitimate interests, and also with regard to subjective rights. Thus, once a decision has been
formally taken by the Competition Authority, juridical competence in respect of that decision is assigned
solely to the administrative judge and not to an ordinary judge. However, a careful reading of Section
33(2) would indicate that juridical competence lies with the territorially competent ordinary judge, i.e. the
court of appeal, for nullity suits and applications for damages in the case of infringement of a subjective
right in a dispute between persons.

The co-existence of old and new competencies and of national and Community regulations, the
relationships between the penalties and remedies available under the private procedure and the oversight
of government action entrusted to the Competition Authority and, in the second place, to the regional
administrative tribunal of Latium, all combine to create a complex mechanism which is susceptible of
generating a whole range of litigious situations and a plethora of lawsuits, and contains a variety of means
and bodies for protecting competition.

Nearly six years after the enactment of antitrust legislation, and as a result of numerous
contributions to legal doctrine and case law, the system is now clearer though there are still areas which
overlap or are grey. The most confusing aspect from the practical point of view is unquestionably the
different competencies of the various levels of jurisdiction, the administrative court and the Competition
Authority. In this complex situation, responsibility for examining the economic aspects of competition
cases clearly lies with Competition Authority rather than with the ordinary courts.

VI. Relations between the various authorities

However, a complaint does not first have to be lodged with the Competition Authority before
proceedings can be initiated in the ordinary courts. In this connection, it had been argued that the courts
of appeal would rule only on disputes arising from rights granted by decisions of the Competition
Authority. In reply, it was argued that infringement of competition rules could be verified either by the
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Competition Authority or the ordinary courts; others considered that the special competence assigned to
the Court of Appeal by Section 33(2) was conditional upon the Competition Authority having first attested
that an infringement had taken place, with the application of penaltiesin conformity with the Act, so that a
ruling declaring an act to be invalid or awarding damages necessarily followed the administrative
verification. Furthermore, the judge would have to make this verification if decision had not been
appealed in the regional administrative tribunal (and even more so if it had been accepted and confirmed
by the administrative judge); under Section 4, annex E of the Act of 29 March 1865, the courts may not
dispense with such verification.

This is the conclusion that would seem to follow from the fact that the Court of Appead is
competent in the first and last instance, which seems consistent with the subsequent nature of the ruling,
this being confined to a statement of the nullity of the act, verification of a causal link and the setting of
the damages and compensation due. Furthermore, the court’s role is confined to supplementing, at the
level of relationships between private individuals, the effects of decisions taken by the Competition
Authority with the sole aim of safeguarding competition and the market.

But the antitrust law does not seem to lend itself to this view; if an exception is made to the
general principles of the legal system, it should be stated clearly, since it is not possible to infer such a
limit to the powers of the ordinary courts from the sole fact that the provision is placed in the context of
Section 33 (the second paragraph being subsequent to the first paragraph). It may be noted that, in
Section 33 and the law in general, there is no link between the phase of administrative investigation and
the legal proceedings in the Court of Appeal, or any other ordinary court (given the importance of the
residual competence of the Tribunal described above).

An attempt to initiate administrative proceedings, or even the prior initiation of such
proceedings, in respect of a reported infringement, may not constitute a prerequisite or formal impediment
to a plaintiff taking legal proceedings, pursuant to the fundamental principle of Article 24(1) of the
Constitution, which states that anybody may go to court to protect his rights, and also of the role of judge
as the guarantor of provisions adopted by the government, as provided by Article 133 of the Constitution.

It is also significant that, in the many appeals brought in recent years in the ordinary courts, none
of the judges, while noting that the case was being examined by the Competition Authority, thought it
necessary to suspend the case pending the decision of the authority, and, in those cases where the
Authority’s investigation had been completed did not consider its decisions to be binding. In several cases,
they referred to the conclusions of the investigation as supplementary elements of evaluation or
presumption of the existence of specific infringements and behaviour but did not go any further, basing
their rulings on the deductions and evidence supplied by the parties during the trial.

As stated earlier, however, it is not possible to deny that the rulings of the Competition
Authority and those of the courts are linked, or the possibility that they may conflict with one another. An
important example of such a conflict was the Omnitel/Telecom case concerning the GSM telephone
network. The Rome Court of Appeal considered that Telecom had not committed an abuse of dominant
position, while the Competition Authority considered that it had. The court based its ruling on a
procedural question -- the relationship between the two parties (failure of Omnitel to meet the burden of
proof), while the Competition Authority based its decision on the investigations that it had conducted ex
officio as the Act authorises it to do so. It is clear that in this case the rulings of the two bodies conflicted
with one another.
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The risk of conflicting decisions is inherent in the system devised by the legislator. It is partly
ascribable to the diversity of functions which each authority must perform. The possibilities of conflict
are numerous:. for example, one authority rules that an agreement is void at the level of private law, while
the other considers that it is not contrary to the public interest or does not infringe competition. Ancther
example: the court rules that an abuse of dominant position is unlawful but the competition authority
considers that it does not harm the public interest, or vice versa. In order to avoid conflicts of this kind
that serve no purpose, it would be necessary to create channels of information -- even informal ones --
between the various authorities. But to date this has not been done, apart from individual contacts or
information supplied to the courts by the parties.

VII. How arejudgesinformed of therelevant economic analysisin a particular case?

After having described the competencies of the Competition Authority and the courtsin the area
of competition law, we shall now turn to the economic aspects. While it may be said that the Competition
Authority is specifically concerned with the economic aspects of a case, a judge cannot rule in a dispute
between firmsif he does not understand the economic context of the dispute.

How can a judge deepen his understanding of the economic aspects of a case? Of course, the
parties in the case give a preliminary picture of the situation. It may be noted that, in the Italian legal
system, the principle of the “allegation of the parties” is applied, i.e. the judge confines his examination to
the aspects which the parties have chosen to present. Likewise, with regard to the matter of proof, the
judge must take into consideration only those means of proof (documents) which have been submitted by
the parties, or consider only the evidence and questioning of the opposing party that the parties have
requested in a memorandum beforehand.

Regarding the manner in which judges are informed of the relevant economic analysis in a case,
as was said earlier, since a case does not have to be first brought before the Competition Authority before
it can be taken to the courts, the judge is not always able to refer to investigations carried out by the
Authority in the economic sector relevant to the case, nor is he bound by the conclusions that the
Authority has reached in a given case. However, there is no doubt, and this has already been borne out in
several cases, that if the Authority has already conducted investigations in a particular case, then the
courts will refer to them. But here again, it is always one of the parties to the dispute who will supply the
judge with information about the Competition Authority proceedings.

The judge is empowered to ask for information from a government department (Article 213 of
the code of civil procedure) about the economic aspect of the sector in question, in addition to the
information that the parties wish to give him. Up to now, however, this possibility, which seems feasible
from the point of view of the civil procedure, has never been used, and the information which judges have
about Competition Authority proceedings has always been supplied by the parties in the form of
documents and evidence. It should also be noted that in the Italian legal system, a judge may not receive
or use private information about the cases before him (Article 97, implementing regulation of the code of
civil procedure), and he may not use information obtained informally from the Competition Authority or
economic experts. He can only request information or technical opinions in the manner already described.
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VII. What isthe value and role of economic experts?

One way in which ajudge can find about the economic aspects of a dispute is, of course, to call
upon an expert or group of experts (a college of experts may be appointed only in cases of strict necessity
or when it is provided for by the law: Article 191 of the code of civil procedure), who will give him the
technical information he needs to appraise the main facts of the case). The technical expert is selected ex
officio and intervenes in response to a specific question from the judge; he may accompany him in his
enquiry or, asis most often the case, work alone or with the help of an assistant and submit areport to the
judge. The expert may be authorised to request clarification on certain points from the parties and to ask
for information from third parties. The parties can aso monitor the work of the expert by appointing their
own experts, who can submit their comments and reports to him.

In the Italian legal system, an expert opinion does not constitute a proof; it serves solely to
supplement the judge’s knowledge in those cases where the judge does not have the technical knowledge
needed to appraise evidence. The role of the expert is confined to expounding the technical, scientific and
specialised information which the judge needs to form a personal opinion of the case being tried; but the
expert may also evaluate the data directly by setting out the methodologies and criteria used. In any case,
the expert's competence stops where the legal evaluation proper begins, the latter being reserved solely to
the judge.

The powers of the expert and the possibility for the judge to entrust him with an investigation of
an economic nature are clearly circumscribed by the principle enshrined in the Italian judicial procedure
and the rulings of the Supreme Court of Appeal, whereby an expert cannot be given a purely exploratory
role, his role being always confined to providing technical clarification of the evidence submitted by the
parties to the case. The expert’'s opinion is not binding on the judge but, in accordance with the guidelines
laid down on several occasions by the Supreme Court of Appeal, the judge must explain his reasons for
rejecting the conclusions of the expert whom he has chosen.

However, to date this investigative procedure has not been used in competition cases, either in
precautionary or substantive proceedings, except when an expert has been called upon to value the
damages resulting from a breach of antitrust Act. This cannot be explained by a lack of interest in the
economic aspects of the case but by the principle that, to prove their case, the parties must illustrate the
market context of the case by means of documents and memoranda. As stated earlier, the role of the
ordinary judge is to settle disputes between several parties and not specifically to protect the market or
consumer. The different position taken by the administrative judge (in particular the regional
administrative tribunal of Latium) with regard to an appeal against a decision by the Competition
Authority lies precisely in the fact that the case has already been investigated by the latter and that all the
documents relating to it have been, or can be, acquired during the proceedings before the administrative
tribunal.

In contrast, for the ordinary judge, an expert opinion is a valid means of obtaining clarification
of the economic aspects of a case and the market involved; thus, even though judges have not had
recourse to such opinions up to now, they will probably do so more frequently.

As to the question whether it is judicious to have a generalist judge in charge of competition
cases, it may be noted that:
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a) The choice of the Italian legislator, as well as of legislators in many Member countries, to
refer competition disputes to the Court of Appea or higher level judges, would seem to
indicate that such judges have a certain degree of specialisation in economic cases,

b) Higher level judges are usualy attached to courts in large towns where they have the
opportunity to acquire a sound knowledge of economic matters since they handle cases
brought by firms;

c) Itispossible, and no doubt advisable, for the judge to call on expert opinions;

d) With regard to “automatic decisions”, the judges must conform to the interpretation of the
principles of Community law as formulated by Community institutions (Section 1(4) of Act
287/90).

In fact, | do not think that it is a question of taking “automatic decisions” but rather of drawing
upon the experience acquired by Community institutions over more than thirty years. Furthermore, the
judge does not delegate his decision to experts and does not apply their conclusions automatically; rather,
he must use their expertise to reach a decision, in the process resolving problems of law. In no way can an
expert replace the judge.
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John S. Lockhart
President, Australian Competition Tribunal
Judge Federal Court of Australia, Sydney (Australia)

Whether competition issues should be considered by judges or others, in particular economists,
must be considered in the light of constitutional constraints, if any, that apply in the countries concerned.
In Australia, we are a federation of six states and the central, federal government. The decision of these
guestions is essentially one for the exercise of federal power. That, under our constitution, is a
jurisdiction that can be exercised by judges only. Federal judges determine competition questions, and
judges must therefore, in the first instance, sit by themselves. They cannot sit in a role that decides a
guestion of law with an expert, such as an economist. Also, in Australia, there are two tribunals that have
specific jurisdiction conferred upon them by the federal parliament with respect to antitrust and related
matters. But ultimately, all questions of law are determined by the courts in Australia. The questions of
law that are decided by the Australian Competition Tribunal can be reviewed by the courts for errors of
law.

The Australian Competition Tribunal sits with the President, or Deputy President, and two others
who are not necessarily lawyers - one is an expert economist, the other is aretired business-person. The
judge who presides determines all questions of law and what are and are not questions of law. It works
very well. | have found it myself as a lawyer extremely beneficial to have the other disciplines at work,
especialy the discipline of economics. And it is fair to say that, anongst the judiciary in Austraia, the
decisions of the Tribunal are highly regarded.

Should judges sit with advisors? As| said we cannot sit, in doing trials or appeals, other than by
ourselves. But we could, under the Constitution, have say an economist sitting with us on the bench to
advise us. Now, judges can, of course, be informed by expert evidence and they always are in competition
cases. But there is a school of thought that is gradually gaining strength, which says that an economist
should be able to sit with the judge, to advise the judge. The argument against that, of course, is that
justice must also appear to have been done. Parties might think that a judge in those circumstances is
being influenced by matters that cannot be publicly examined in court. This can be solved by the judge
each morning saying what had been discussed with the advisor and giving an opportunity to the parties to
call evidence or argue with respect to it. | sit also in some cases in admiralty where that jurisdiction is
exercised and it works extremely well. | have never encountered any real fear of what goes on behind the
scenes. Perhapsthey have to trust the judge.

Should judges when they sit be specialists or generalists? In my country’s case with the Federal
Court, we are fairly generalist judges. | say ‘fairly’ because special cases of difficulty tend to be assigned
to the specialist judge. But judges are drawn in the main in my country on our court from the ranks of
senior Counsel at the Bar and they tend to have practised extensively in the work of the court which
therefore includes a large measure of competition cases. So, in that sense, you have a refined speciality,
notwithstanding that it is not unlike the American docket system but it is by no means the same.

| want to say a little bit about the reception of expert evidence. In Australia, previously rigid

rules of evidence applied so that economists were not able to speak to prove facts or to do other than
comment on facts as proved and they could not speak about the ultimate issue because that was for the
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judge. We now have a new rule which permits evidence to be received by experts by way of submission
in such a manner and form as the judge thinks fit. Consequently, the expert feels free to speak as the
expert wishes and it isworking very well.

Where do facts end and where do opinions start in this area of competition? The overlap is a
very difficult one. Therole of the expert | think, and | find invaluable, is to take from the massive factual
material what the expert regards, from the expert’s point of view, as relevant and then can lead logically to
a particular expert opinion. 1 find it invaluable in refining the facts and the issues. And it is fair to say
that the judges in our country respect the decisions of the Australian Competition Tribunal considerably
but they don’t always like to say so because they like to think that judges decide all these questions. It is a
highly respected body, due in no small measure to the benefit of experts such as the lady who sits on my
left.

| want to tell you a little about the method of receiving the evidence of experts. Not in the
courts, because that is traditionally done by expert witnesses. In the Tribunal, we have the following
practice. Experts prepare and exchange reports after all the other evidence has been filed. Then, when the
oral evidence is given, at the completion of the oral evidence of all withesses except experts, the experts
are put into the witness box and sworn together, on both sides. | then tend to ask, and other members of
the Tribunal, tend to ask, questions which exercise our minds and with a view to finding issues. We then
ask each expert in turn to state briefly that view as then held by the expert - it may have changed, of
course, since the expert first gave his or her opinion - and to comment on the views of the other experts
sitting beside them. After a brief exposition has been given by each expert, we then ask each of the
experts to ask questions to the other experts if they wish, or express further views on their views. After
that has been done, and we as members of the Tribunal will intervene from time to time, to ask our own
guestions - but we tend to not do too much of that at that stage - then we give the lawyers the right to
cross-examine.

We have found in practice that what would have been say three or four days in a big case cross-
examination by experts, tends to become three or four hours because there is not much left to do. The
experts have done it for us. And they have by this process defined the really relevant questions in the
case. We find it assists us very considerably in fashioning the decision that we ultimately make. The
advantages of this method of receiving the experts’ evidence is that the worst effects of the adversary
system are nullified, or at least they are seriously reduced. We find that there is, amongst the experts,
frankness in their exchange of views in the witness box. And it is having the additional effect, because
people are beginning to know that this is the system that is in force, whereby when experts come to
actually prepare their initial opinions, they know they will have to face this system. And they tend to be
very frank from the beginning. It also enables a quicker and more precise definition of the issues.

Sitting as | do mainly on appeals - in our court we are both trial and appellate - | can say that we
look at the decisions of the Tribunal with respect - except of course when | sit on the Tribunal! - and we
find that the decisions define the issues of competition concisely, tightly and are fully reasoned, because
they reflect the two disciplines at work in this area - law and economics. Ultimately though it is the
judges who decide the law of competition.



Maureen Brunt
Member, Australian Competition Tribunal
& New-Zealand High Court, Melbourne (Australia)

l. Per spective

These are the observations of an economist who has participated in the adjudication function in
competition casesin Australia and New Zealand over the last 20 years. My main experience has been as a
member of the Australian Competition Tribunal (until recently called the Trade Practices Tribunal), a
quasi-judicial body with mixed membership of a presiding judge and “lay” members. For the last seven
years, | have also been a lay member of the New Zealand High Court, available for cases falling under
their competition statute.

1. Background on Australian and New Zealand Law and I nstitutions

The salient features can be quickly summarized:

In both countries we are concerned with relatively new bodies of law that constitute a
decisive break with the past. In Australia, the relevant statute is the Australian Trade
Practices Act 1974 and in New Zealand the Commerce Act 1986, itself modelled upon the
Australian Act;

It is antitrust law in the traditional sense, meaning a law whose objective is the promotion of
effective or workable competition, and whose instruments are court-centred, requiring the
interpretation and enforcement of statutory terms by the ordinary courts. In Australia,
jurisdiction has been given to the Federal Court, a superior civil court dealing with federal
matters, subject to appeal by special leave to the High Court. In New Zealand, jurisdiction
has been given to the High Court, a superior court of general jurisdiction including criminal

law; generally, appeal lies to the New Zealand Court of Appeal and exceptionally to the
Privy Council. In both Australia and New Zealand, only civil actions are available. There

are no jury trials;

In both countries, enforcement is by way of both public and private actions, and for a wide
range of sanctions and remedies - pecuniary penalties, injunctions, damages (compensatory,
not triple or punitive) and other compensatory orders, and divestiture in a merger case;

But if the core - the fundamental character of the law - is court-centred, there is nevertheless
a distinctive and novel dual adjudication system with certain subject-matter reserved for
administrative bodies. The courts have the responsibility of enforcing the statutory
“prohibitions” against anticompetitive conduct. The administrative bodies, the Australian
Competition and Consumer Commission and the New Zealand Commerce Commission,
have the responsibility of granting exemptions on a case-by-case basis on grounds of public
benefit;
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e The decisions of the two commissions are subject to review - in Australia by the Australian
Competition Tribunal and in New Zealand by the High Court and thence to the Court of
Appeal. Where the High Court sits on an appeal from the Commerce Commission, it must
necessarily be augmented by at least one lay member; and in this way its composition
resembles that of the Australian Tribunal. However, New Zealand has added a further
novelty to the world of antitrust institutions. Where the court hears actions for breach of the
Commerce Act, it may be augmented by alay member, on the initiative of the judge or at the
request of the parties.

1. Competition Law as Economic Law

In my view, the path to wisdom in antitrust work lies in recognizing the peculiar character of
competition law as economic law. | use the term “law” in a jurisprudential sense. Of course, it is
universally recognized that competition law exists to serve economic and associated social and political
objectives - that it is a type of regulatory law analogous to, for example, industrial law or securities law.
Equally, it is universally recognized that the law is directed to economic subject-matter, namely the
conduct of business firms operating within an economy. But in using the phrase “economic law”, | refer
to a quality that goes to the very substance of the law itself.

There are three levels or dimensions of antitrust law, all interdependent in a fundamental sense:
the formulation of standards of liability or competition rules; practice and procedure in the reception of
evidence and argument; and the formulation and imposition of penalties and remedies. Economics must
find a point of entry at each level.

What has happened in Australia and New Zealand in practice? In my view, there have been
impressive achievements in recognizing the character of competition law as economic law in the first two
of the three levels or dimensions of antitrust law that | have distinguished. There have been negligible
achievements in the third dimension. This may be because our economists have given little attention to
the topic of sanctions and remedies. Yet it is also the case that our courts and practitioners have
demonstrated little interest in the international literature on this topic, particularly the sizable American
literature.

It is one of the triumphs of Australian law that the courts have accepted that the very terms of the
statute constitute economic law. That characterization was affirmed in striking fashion by the Australian
High Court in its pathbreaking decision in 1989 in Qi®ueensland Wire Industries Pty Ltd v BHP Co.

Ltd (1989) ATPR 40-925). This was a case under the monopolization provision (s. 46) concerning the
refusal of BHP to supply Y-bar to the applicant QWI. To quote Deane J (50,111):

“the essential notions with which s. 46 is concerned and the objective which the section is
designed to achieve are economic and not moral ones. The notions are those of markets, market
power, competitors in a market and competition. The objective is the protection and
advancement of a competitive environment and competitive conduct ...”

At the same time, the economic concepts were to be in the service of the law. Deane J also said,
as regards the market definition exercise in @%0,012):

“in the case of an alleged contravention of the provisions of s. 46(1) there will ordinarily be little

point in attempting to define relevant markets without first identifying precisely what it is said to
have been done in contravention of the section.”
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These may not seem very startling observations. But there have been formidable barriers to
adopting this route. Recall that our competition laws have a very short history. It is aso the case that
Australian and New Zealand law is derived from the English common law and its associated traditions and
practices - the traditional literal approach to statutory interpretation, the adversary system, the common
law evidentiary rules, and the focus of non-criminal law litigation upon private dispute resolution.
Further, both Acts are couched in detailed terms, the Australian Act being especially long and intricately
structured.

What was needed therefore was that the courts abandon some literal, plain English meaning of
statutory terms such as “substantially lessening competition” and “substantial degree of power in a
market”; that they adopt a purposive approach; that they understand the basic economic framework; and
that they accept the necessity to give economic as well as legal content to the statutory terms.

How was this break-through achieved? The approach of the Australian courts over the 15 years
preceding QWIlhad been somewhat variable, albeit evolving towards the @8%n. What seems to
have happened is a gradual realization by the judges that the Australian law is one species in an
international genus of competition law. The courts have gained reassurance from judgments in the U.S.
and the European Community, as well as from non-judicial authority and the industrial organization
literature.

No doubt the partitioning of subject-matter between the courts and the administrative bodies has
helped. It is plain that the courts have gained assistance from the decisions of the Tribunal, always
presided over by one of their own number - a Federal Court judge - yet typically using as lay members an
economist and businessman. The courts’ task, too, has been simplified, cut back, by the very existence of
the authorization process that grants exemptions on consideration of net public benefits, including
efficiencies: thus the courts have been able to focus largely on a pure market power standard.

Thus, in Australia, the story is one of early tensions between law and economics gradually
giving way to a productive union. Developments in New Zealand can be less easily characterized. On the
one hand, the High Court - the trial court level - has been receptive to the use of economists and the
incorporation of economic reasoning from the earliest days. This is partly because of the statutory setting.
The Commerce Act is a less complexly drafted statute than the Australian Act. There is a long-standing
provision in the New Zealand Acts Interpretation Act that provides for purposive construction. There is
the use of lay members in the High Court, members with experience in “industry, commerce, economics,
law or accountancy”. In addition, the New Zealand Act permits a court to relax the usual evidentiary
rules, except in respect of criminal proceedings or proceedings for penalty, where this “may in its opinion
assist it to deal effectively with the matter”. In many ways, New Zealand practitioners have been leading
the way, showing an intense interest in overseas jurisprudence and related economists’ writings in the
field of industrial organization.

However, some tension has emerged between the approach of the New Zealand Court of Appeal
and that of other elements in the New Zealand institutional hierarchy and indeed that of the Australian
courts. The Court of Appeal’s uneasiness is demonstrated in three_cases, Abigarand_Port Nelson
Il (Telecom Corp of New Zealand Ltd v Commerce Commisqib®92) 3 NZLR 429; _Clear
Communications Ltd v Telecom Corp of New Zealand (1€693) 4 NZBLC 103, 340;_ Port Nelson v.
Commerce Commissiofunreported; Court of Appeal July 1996), in which the Courts affirm the primacy
of the statutory language in its “ordinary” meaning and “the facts” before the court.

One might refer to competition law as a “blend” of law and economics or as having “mixed
economic-legal content”. But while suggestive, such a characterization is, to a degree, misleading. It is
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more apt to say that economic concepts are “absorbed” or “assimilated” by the law. For it is plain that the

law must be the dominant partner. The source of the law’s power lies in the controlling statute, the courts’
formulation of rules of liability, its control over practice and procedure, and perhaps most fundamentally
its monopoly of enforcement, the implementation of sanctions and remedies. As Edward S. Mason wrote:
“The term monopoly as used in the law is not a tool of analysis but a standard of evaluation.” It follows
that very special economics are required. The terms “market”, “market power” and “competition” are
terms of art - technical terms formulated as part of a system of what might be termed “antitrust logic”.
They are given a meaning somewhat different from that in business or everyday usage and not necessarily
exactly equivalent to the definitions that any and every economist might employ in other work. They are
economicconcepts in the service of restrictive practices. law

V. Reception and Role of Expert Economic Testimony

The reception of economic evidence in the Australian courts has been fraught with difficulty and
controversy from which, however, there are signs we are starting to emerge. The experience in the
Australian Tribunal and the New Zealand High Court, on the other hand, has been almost wholly positive,
offering a demonstration of what is possible if the fundamental character of competition law and of the
nature of economic reasoning are well understood. It is commonly said that the greatest barrier to
economic testimony in the Australian courts is the existence of formal rules of evidence, especially the
factual basis rule and the ultimate issue rule. It is true that, in hotly contested actions in the past, counsel
have succeeded in having economic testimony limited or dismissed on this basis. But the temper of the
times is changing; and a more liberal approach to interpretation of the rules and a greater resort to
managerial judging have given less scope to such adversary tactics.

Perhaps a more fundamental barrier can be many lawyers’ customary mode of thinking, the
elevation of “the facts” as the prime determinant of the outcome of a case. But, while we all - economists
and lawyers alike - can agree that a decision must be “based on the facts”, facts by their very nature are
insufficient. As my Professor of Economic History (John La Nauze) used to say: “Facts by themselves are
merely quaint objects at which to gape.” Clearly, there must be a selection of relevant facts and a linking
together of these facts into a causal sequence: an explanation or prediction. In the antitrust field, the
significance of a fact may often only be known by economic argument. For example, observation of
uniform prices in a market are equally compatible, without more, with the strongest competition or with
the tightest of cartels. There is need for analysis of the conduct in its market setting to tell a “competition
story” of “what is going on”. What this means is that the economist is often at his most helpful when
selecting the relevant facts from the raw evidence.

The nature of economic reasoning is not as well understood as it might be. How often have we
heard the impatient exclamation: “economists never agree!” It is then we should remember Keynes’
pronouncement: “The Theory of Economics does not furnish a body of settled conclusions immediately
applicable to policy. It is a method rather than a doctrine, an apparatus of the mind, a technique of
thinking, which helps its possessor to draw correct conclusions.”

What elements of economic method can be useful to the law? | suggest that there are two. First,
there is the economist’'s method of analysis used in applied work. This consists essentially in a
combination of the inductive and the deductive to form a syllogism which purports to model reality. The
steps required are:

first, to scan the raw facts (here, the raw evidence)
second, to abstract the relevant facts
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third,  to construct amodel, using available theory, which has the form:
since A + B are present,
Cfollows.

Where economists on either side in adversary litigation disagree, it will be largely because they
are presenting competing models of the functioning of the market under the spotlight. The court or
Tribunal can find assistance from the very debate between the competing models of the economists -
“partisan economists”!

The second way in which economics can be useful to the law is in supplying various economic
concepts such as “economic efficiency”, “opportunity cost”, “common costs”, “cross-subsidization” etc.
An economist can advance matters by explaining their meaning. Whereas with the first contribution of
the economist, it is a matter of debate or argument as to whether the model truly represents reality -
something for the court to assess - with the second contribution it is a matter of right or wrong - something
for the economist to assess.

Interestingly, the contribution that economists can make to argument in a case has been
recognized by both the Tribunal and the Federal Court.

In the Tribunal, economists submit written statements prior to the oral proceedings but after the
reception of written non-expert evidence and documentary material. Then at the conclusion of the oral
evidence but prior to counsels’ submissions they may be called upon to participate in a short “seminar” or
debate before the Tribunal. The technique has been used with great success in some recent cases and ha
been described by the President of the Tribunal (Lockhart J) in ®@@\Queensland Independent
Wholesalers Ltq1995) ATPR 41-438 at 40,925) thus:

“At the conclusion of all the evidence (other than the evidence of the experts) and before the
commencement of addresses, each expert was sworn immediately after the other and in turn gave an
oral exposition of his or her expert opinion with respect to the relevant issues arising from the
evidence.

« Each expert then in turn expressed his or her opinion about the opinions expressed by the other
experts.
» Counsel then cross-examined the experts, being at liberty to cross-examine on the basis:

(a) that questions could be put to each expert in the customary fashion one after the other,
completing the cross-examination of one before proceeding to the next or,

(b) that questions could be put to all or any of the experts, one after the other, in respect of a
particular subject, then proceeding to the next subject. Re-examination was conducted
on the same basis.”

In QIW four economists appeared. The total time required for the experts’ testimony was only
3% hours but was immensely helpful to the Tribunal.

In the Federal Court, a relatively new Rule (commencing November 1993) states that the court
may:

“in proceedings in which a party seeks to rely on the opinion of a person involving a subject in
which the person has specialist qualifications, direct that all or part of such opinion be received
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by way of submission in such manner and form as the Court may think fit, whether or not the
opinion would be admissible as evidence.”

There are two principles governing receipt of expert testimony that seem to have virtually
universal utility: first, that the experts be required to prepare written statements, for economic testimony
needs initially to be set down as a connected argument rather than derived from disconnected responses to
guestioning by counsel; and second, where there is conflict between them, that some mechanism be
devised for the experts themselves to reach a view and report in writing on points of agreement, points of
disagreement and sources of disagreement.

It is often a feature of restrictive practices litigation that as a case proceeds there is a
development of each side’s perception of the issues. There is an interaction between the law, the
economics and the factual matrix. An expert may give a preliminary opinion which will need to be
modified, clarified, expanded. He (she) will start to understand the source of the disagreement with the
other experts. And so we can add a third principle for consideration by the court. This is that the views of
all economists be ascertained towards the end of a trial.

V. The Role of the Economist as Member of the Court or Tribunal

Given the nature of competition law as economic law, it must surely be obvious that the addition
of an economist to the panel enlarges its knowledge and skill. Detailed discussion of the meaning and
implications of the evidence from the viewpoints of both economics and law is possible. Where the
litigation is characterized by some technical economic complexity, there can be early and continuing
discussion of concepts.

Where the court or tribunal undertakes some active management of the trial, the economist may
have a strong sense of what is relevant, what is ambiguous and what is incomplete. A trial is an
irreversible process in time. It is essential to deal with evidentiary difficulties as they arise. The
economist will have some expertise in problems of proof of generalizations with a high economic content
and hence a better appreciation than a generalist judge that certain evidence is simply a waste of time.
The economist can contribute to an early formulation of key issues.

These observations also have relevance to the question of whether assessors can be helpful in
antitrust trials. It is often objected in Australian discussions of this possibility that the assessor would be
giving secret briefings to the judge. It is not obvious that this is any worse than the secret thoughts of the
judge! In any event the judge, the member of the Tribunal, the lay member of the court should find some
means of communicating to counsel what he, she or they conceive to be the key issues.
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Ronan Keane
Judge, The Supreme Court, Dublin (Ireland)

There are obviously significant differences in the competition laws applicable in the now
twenty-nine Member countries of the OECD, although some degree of uniformity has been achieved in
those countries which are also members of the European Union. The variety of legal frameworks reflect
not merely the different approaches adopted by legislatures but also the fact that there are significant
differences between the legal systems of the different states.

Ireland has a written Constitution enacted in 1937 which provides for a strict separation of
powers between the legislature, executive and judiciary. The Constitution incorporates a Bill of Rights
described as "fundamental rights', among which is the right to private property. That right is not,
however, absolute: it can be modified or abridged (but not abolished completely) by the legisature in the
interests of social justice and the common good.

The law applied by the courts established under the Constitution is essentialy the Anglo
American system, i.e. it is based on the common law as amended, reformed or codified by the legidature
from time to time. The English common law developed in the nineteenth century certain principles
relevant to what we would now call "competition law", which rendered unenforceable contracts between
individuals "in restraint of trade" on the ground that such agreements were contrary to public policy.
Legislation was also enacted in 1952 to deal with "restrictive practices’, but it can reasonably be said that
until Ireland’'s accession to the European Economic Community (as it was then caled) in 1973,
competition law was rudimentary in the extreme. It may be noted in passing that, while the dangers to
consumers and the economy as awhole of anticompetitive practicesin trade or industry are as seriousin a
small economy such as Ireland as they are in larger economies, the difficulty of enforcing anticompetition
legidlation, even when it eventually arrives on the statute book, is significantly greater in a small country
where personal relationships in the business area are important and people are reluctant to litigate about
competition issues.

The provisions of Articles 85 and 86 of the Treaty of Rome dealing with competition are well
known and need not be discussed in detail. In Ireland, as elsewhere, these provisions have direct effect in
national law as do the provisions of Regulation 17. Accordingly, as from 1973, the principle of
prohibition became applicable for the first time in Irish competition law: agreements of the type specified
in that Article were automatically prohibited. However, under the provisions of Article 17, it also became
possible for the commission to declare Article 85 inapplicable in the case of either specific agreements or
categories of agreements where their maintenance could be justified on particular grounds. While Irish law
provided no specific machinery for the enforcement of these provisions of the Treaty of Rome, the national
courts were, of course, obliged to apply their provisions where they were invoked by the parties.

Side by side with the provisions of the Treaty of Rome, the Fair Trade Commission, which had
the statutory responsibility of dealing with "restrictive practices' under the existing legislation continued
in being. However, a major legislative change occurred in 1991 with the enactment of the Competition
Act of that year. The object of that Act, as defined by the long title, was: "to prohibit, by analogy with
Articles 85 and 86 of the Treaty establishing the European Economic Community, and in the interest of the
common good, the prevention, restriction, or distortion of competition and the abuse of dominant positionsin
trade in the State (and) to establish a competition authority..."
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Thus, this Act prohibits anticompetitive agreements, decisions and concerted practices and
abuses of a dominant position in terms which faithfully reflect the provisions of Articles 85 and 86 of the
Treaty. Similarly, the Competition Authority established under the Act to replace the old Fair Trade
Commission is empowered to grant specific or block exemptions in relation to agreements which might be
captured by the provisions of the Act. The Act also conferred a right of action on any person who was
aggrieved by any agreement, decision, concerted practice or abuse prohibited under the Act and on the
Minister for Enterprise and Employment. That, however, was the only remedy provided: in particular, the
Competition Authority itself was given no power to initiate proceedings in respect of such breaches of the
Act.

The law has recently been changed, however, by the Competition (Amendment) Act 1996. This
Act makes it a criminal offence to enter into prohibited agreements or practices, punishable by fines (in
the case of corporate bodies) of up to three million pounds or ten per cent of the turnover of the
undertaking for the previous twelve months or aterm not exceeding two years imprisonment in the case of
an individual. It also enables the Competition Authority to take civil proceedings claiming an injunction
in respect of the allegedly unlawful practices.

Most of the litigation arising out of the competition ruleslaid down in the Treaty of Rome and in
the Competition Acts has been in the civil courts. The fact that the Irish legal system is adversarial, rather
than inquisitorial, in its nature is of considerable importance when considering the manner in which Irish
courts have dealt with economic issues and the role of expert witnesses.

Under that system, the role of the Court remains at all times essentially adjudicative rather than
investigatory: it is |eft to the parties, who initiate and defend the proceedings respectively, to present such
evidence and make such legal submissions to the court as they think will assist their respective cases. The
onus of proof is on the party who invokes the court’s assistance: thus, a plaintiff who asserts that a
particular practice isin breach of either the Treaty of Rome of the Competition Act must satisfy the court,
as amatter of probability, that such a breach has occurred.

At the same time, in dealing with issues which are specific to competition law, the Irish Courts
will apply the principles which have been laid down by the Courts of Justice of the European Union in
cases arising under Articles 85 and 86 and, given the fact that it replicates in large measure the provisions
of those articles, will adopt a broadly similar approach in relation to the domestic law. Thisis a necessary
consequence of the primacy of European Union law over the law of the Member States. Thus, although
cases involving "vertical restraints' are more likely to be found compatible with Article 85, it is clear that
such agreements are not by reason of their vertical nature excluded from the scope of that article: see
Consten & Grundig v. Commission of the EC, [1966] ECR 299 as applied in Master Foods Limited v. HB
Ice Cream Limited, [1993] 13 ILMR 145. Similarly, the "rule of reason" approach adopted by the United
States Supreme Court in Standard Qil v. US, 1911 221 US 1 and applied by the Courts of Justice of the
European Union in at least some cases has also been adopted in the Irish courts [ ibid].

That brings me to the role of expert witnesses. As| have aready said, in the adversarial system
it has been traditionally left to the parties to call such witnesses as they think will assist their respective
cases. Clearly, in cases where serious controversy arises as to whether particular agreements have as their
object or effect the distortion of competition, as to whether firms are in a dominant position and, if so, as
to whether they are abusing their dominant position, expert evidence from professional economists is of
considerable assistance. The judge will not normally have any training in economics and cannot be
expected to have any knowledge of concepts which are well known to those versed in the particular
discipline concerned.
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Thus, the question of whether a particular practice constitutes an abuse of a dominant position
must ultimately be a matter for the court which has to resolve the issue. But it cannot come to an
informed conclusion without at least having some understanding of certain concepts identified by
professional economists, such as "sunk costs" and "strategic barriers to entry”. It is also fair to say that,
even in hotly contested cases, economists on different sides of the argument will frequently agree on what
is meant by such concepts. Where they are likely to disagree is on the application of accepted principles
to the facts of the particular case.

There is unquestionably a tendency under an adversarial system for expert withesses, even of
high standing, to become advocates for the side by whom they are retained. This can present particular
difficulties for the court dealing with the issue, since it may not have from either side to a particular
dispute the impartial assessment of the economic issues which may be of importance in the particular
case. How is this problem to be dealt with? One modest reform would be for the legislation to provide
that, in dealing with competition cases, the judge would have the assistance of a professional economist
appointed by the court itself and not employed by any of the parties to the case. Under such a procedure,
the "court economist” would not have any adjudicative role: the responsibility for determining the case
would remain solely with the judge.

There is clearly a case for going further and establishing a specia "competition court”. Here,
however, possible difficulties arise which are peculiar to those countries which, like Ireland, have arigid
Congtitution and one which mandates a strict separation of powers between the organs of state. Since,
under the Constitution, the administration of justice is the exclusive province of the courts established
under the Constitution, there could be difficulties in entrusting to a body other than those courts the
resolution of disputes which might normally be regarded as embraced by the concept of "the
administration of justice". It should, perhaps, be pointed out that, as in other common law countries, there
is no droit adminstratif system in Ireland. Hence, the difficulties inherent in establishing a competition
court, the decisions of which would have a coercive effect so far as individual citizens are concerned,
should not be under estimated. In particular, | think it would have to be recognised that such a court could
not possibly exercise any criminal jurisdiction, since, in cases of serious crime, the Constitution requires
that the case be heard by a jury and, even in minor cases, it would be impermissible under the Constitution
to establish a tribuna outside the courts system which would be empowered to pass sentences of
imprisonment or even impose fines.

The Constitution does, however, permit the establishment in civil cases of bodies exercising
"limited functions and powers of ajudicial nature, in matters other than criminal matters'. Consideration
could be given to availing of this power to establish a court, composed in part at least of non lawyers, to
determine competition cases. The model here would be the tribunals established to deal with problems
that arise in the employment field, such as allegedly unfair dismissals, anti-discrimination practices and
equal pay provisions. The legidation could provide that the tribunal would have the exclusive
responsibility of deciding the factual issues that came before it, but that an appeal would lie to the High
Court on any question of law.

Proposals of this nature require careful assessment before they are implemented. | believe,
however, that they would go at least some way to meeting the difficulties which are undoubtedly
encountered in the Irish context by courts in competition litigation which seems destined to become an
ever more important feature of the legal scene.
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André Potocki
Judge, Tribunal of First Instance, Luxembourg (European Communities)

l. Relationship between law and economics in competition law

Major conceptua differences between law and economics can make it difficult for them to co-
exist within the same discipline. Their respective functions are different.

In its substantive provisions, the function of law is to state in the form of rules those values and
behaviour which are considered to be desirable; in its procedural provisions, it aims to lay down the
procedures for applying those rules while protecting the fundamental rights of citizens. It may therefore
be said that the law orders and protects. It may also be said that it is subjective in that it is based on
political choicesin the noblest sense of the term.

The role of economicsisto describe, explain and predict the mechanisms of creation, circulation
and distribution of wealth. Economics thus differs from the law in that it does not give orders and in that
itisobjective, i.e. based on facts.

We shall now turn more specifically to competition law. The technical character of competition
law is not exceptional initself. Law frequently deals with technical matters -- for example, medical law,
patent law. But competition law is different, not only because it applies law to economics but because it
grafts economic concepts onto law. It is not confined like medical law to applying the rules of civil
liability to a doctor’s activity. It issues prohibitions with reference to economic concepts; for example, it
prohibits abuse of dominant position. This prohibition cannot be understood and applied only in its
economic sense. Economic concepts thus become legal rules. The transmutation is essentially a political
choice, a political act.

The creation of the Common Market embodied this logic -- a political choice transformed
economic concepts into legal principles. This, in my view, has two consequences. The judge responsible
for enforcing competition law must understand and master the concepts involved. If he does not, he
betrays not only economics but also the law and his role. Second, as economic concepts have become an
integral part of the rule of law, a purely economic logic no longer applies. Community judges thus take an
extremely severe attitude towards any agreements, whether horizontal or vertical, whose effect is to
compartmentalise the market. However, it is possible to imagine certain cases in which economics would
not be significantly affected. But any market compartmentalisation is an infringement of the main,
founding political objective -- the single market.

| am thus fully aware that it is absolutely necessary to recognise the distinctive nature of the
economic concepts embodied in competition law. But | consider that these concepts partake of the same
objectives as competition law and are subject to the same constraints. A direct comparison of economics
and politics via the law is sometimes made by the founding Treaty of the European Community;
article 90, for example, makes public services subject to competition law, but it specifies that these
economic rules may be applied only insofar as they are not detrimental to the general economic interest

Texte en francais disponible a la page 211.
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which those services are supposed to serve. A political concept is thus clearly involved. The primacy of
the law over economics is not affirmed by the satisfaction of particular interests. It would be ridiculous
and meaningless to claim so. Via the law, economics dovetails with politics -- the apex of a democratic
society. However, | am only stating the obvious. If it were not the case, one would talk about legal
economics and not about economic law.

1. Relations between the judges and economicsin competition law

For ageneralist judge, the discovery of competition Act represents an intellectual revolution. He
has to learn to handle new ideas and tools. Sometimes, he even has to apply them to cases that he has
already tried using traditional commercial law. However, the judges sitting in the Community courts in
Luxembourg do not have to make such an effort since most of them have studied, applied and even
sometimes taught competition law. They thus know the place of economic concepts.

The situation of the Community judge is also special from two points of view. Firstly, hisroleis
confined to verifying the legality of the decision submitted to him. The economic considerations whose
relevance is disputed should therefore be in the decision. The Community judge verifies the conformity
of the decision to the law. He quashes the decision or rejects the appeal. But he is not empowered to hand
down a new decision. Secondly, the Community judge’s verification is less stringent in decisions
comprising complex economic arguments. He does not sanction any error, merely those that are manifest,
i.e. obvious. But it is important to be clear about this; it does not mean that the judge feels he is incapable
of dealing with an economically complex issue, but that the complex economic assessment reflects a
choice of economic policy that belongs to the Commission.

These limits do not amount to a denial of the Community judges’ competence with regard to
economic matters, rather a division of responsibilities between the European Commission and the judges.
The Commission defines and implements the objectives of competition law. The judge verifies ex post
that these objectives are compatible with Community law. Both the Commission and the judge manipulate
economic concepts, but for the Commission they are management tools whereas for the judge they are the
object of his verification.

It should be recalled, even though it might seem obvious, that the close ties between the law and
economics in the area of competition law require the judge to keep abreast of developments, to show
imagination and to engage in a permanent dialogue with economics specialists. There is no need to labour
this point. The judge should compare his opinion with that of experts, specialised lawyers and advisers
from the world of business. Neither judge nor economist should use hermetic language or reasoning. And
lastly, imagination is essential in order to ensure the judge’s decisions take account of the hybrid character
of competition law.

To wind up these brief remarks, | would say that competition law is legitimately entrusted to
judges with a generalist background. But they must make a big effort to keep abreast of developments
and to be open-minded. A politician at the beginning of the century used to say: “War is too serious a
matter to be left to soldiers”. | would say: “Competition is too serious a matter to be left to economists or
judges".
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Few areas of laws draw more heavily, or more directly, on economics learning than competition
or antitrust law. The reason for thisis simple: in order to condemn only practices that are anticompetitive
and to leave markets free otherwise, competition law needs a screening device that will single out for
enforcement only practices that undermine the market. Of the many such devices available, economicsis
prima inter pares. whether a country purports to rely solely on economic criteria, or it prefers to use
economic criteria along with other factors, it isavirtual certainty that economic criteriawill play a central
role in competition policy and enforcement. This places heavy demands on all parties in the system: the
companies who are trying to conform their behavior to the law; the legal advisors to the companies; the
enforcement authorities of the government; and the courts.

In practice, of course, the law can never entirely mimic the economist, nor would it wish to do
so. The discussion that follows does not, therefore, proceed on the assumption that the economic answers
to the various issues that arise in competition cases will be the last word on the subject. Procedural rights
for those accused of violations of the law, the need to accommodate uncertainty, and the presence of non-
economic goals and purposes of the law, all combine to make competition law far more complex than its
economic component. Nevertheless, competition law is riddled with economic issues. This paper begins
by reviewing the central guestions that demand economic analysis and the way that U.S. antitrust law
handles them. It then turns to two intensely practical questions: how do parties present economic
evidence to the appropriate tribunal, and what expertise does that tribunal have (or should it have) to deal
competently with the evidence? It concludes with some general observations about the virtues and vices
of entrusting these cases to courts of general jurisdiction, as opposed to specialized or expert tribunals.

I Economic Conceptsin Competition Law

In the United States, competition law goes by the name of “antitrust,” and | will use the two
terms interchangeably in this paper. In American law schools, antitrust courses normally begin with a
brief overview of the economic concepts that lawyers need to understand in order to approach this area of
the law. Numerous books are available to assist the student in this task, and antitrust textbooks normally
provide a brief overview of price theotyAlthough it would be impossible to do the subject justice in
only a few pages, it is useful to begin by reviewing briefly the reasons why a basic grounding in
economics is thought to be necessary for U.S. antitrust lawyers and what economic topics are typically
covered.

Why economics? Because antitrust law is designed to protect and facilitate the competitive
process itself, and the only way to do that effectively is to understand what one is trying to protect or
facilitate. The economic case for the superiority of free markets rests on a humber of assumptions, which
must be understood both for effective enforcement of competition laws and for a broader sense of the
situations where the competition model can work and those where it may not work as well, because
market failure might require certain modifications or even replacement of competition law with some
other regime. Without economic principles as an analytical framework, the results of competition law
enforcement would be at best intuitively correct, and at worst haphazard. For the companies who must
conform their behavior to the law, the increasing rigor with which economic principles have been applied
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has been a welcome development that increases legal certainty at the same time it has served the law’s
basic purpose.

The most fundamental economic principles used in antitrust are derived from the microeconomic
theory of price. We can begin with the ideas behind the supply and demand curves, which illustrate how
consumers and suppliers will behave as prices for goods, quantities of goods available, and costs of
production change. On the demand side, economic theory postulates that the demand for any given
product will increase as the price falls. This is illustrated graphicaliigare 1:

Price

Quantity
Figurel
The counterpart of the law of demand is the law of supply: on the (simplifying) assumption that
the more money a company receives for its products, the more of it will be produced and offered on the

market, we find that the supply curve summing up the individual production decisions of all firms in the
market is upward sloping, as illustratedrigure 2.

Price

Quantity

Figure2

The economist’'s model of “perfect competition,” while virtually never seen in the real world,
offers an idealized version of the market against which we can measure real world conditions. Theoretical
perfect competition occurs when five criteria are satisfied:
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(1) There are many buyers and sellers.

(2) The quantity of the market’'s products bought by any buyer or sold by any seller is so small
relative to the total quantity traded that no particular market actor can affect market prices.

(3) The product is homogeneous.

(4) All buyers and sellers have perfect information about market prices and the nature of the
goods sold.

(5) There is complete freedom of entry and exit in the médrket.

Even though these conditions also express the ideal situation, they are useful benchmarks for
predicting whether competition is likely or not to be healthy in a given real world market.

Perfect competition is thought to yield the best results for consumers because resources are used
and distributed efficiently. Manufacturers who can produce at price levels at or below the market-clearing
price, represented by the intersection of the demand and supply curves of Figures 1 and 2, will remain in
the market. Those who are inefficient will exit the market and their resources will be redeployed
elsewhere. If prices rise, because demand is increasing for external reasons for a particulargypduct (
health-consciousness spurs demand for lettuce, or an oil crisis spurs demand for motorcycles), new
capacity will be attracted into the market because of the profit potential. They will continue entering until
a new equilibrium has been established.

For the economist, the opposite of the perfect competition model is the monopoly model. The
characteristics of monopoly are the opposite of those described for perfect competition: there is only one
seller occupying the entire market, the seller's product has no acceptable substitutes, and substantial
barriers to entry into the market, as well as barriers to exit from the market, are present. The single firm’s
ability to supply the product is, by definition, the industry supply curve. This means that the individual
firm is able to influence price in the market, through its ability to manipulate the quantity offered. Even
monopolists cannot raise prices forever, because at some point consumers will decide that they would
rather do without the product in question (or lack of resources forces them to make that decision). Put
differently, even the monopolist is subject to the demand curve of Figure 1, i.e. some people will simply
refuse to buy at higher prices. (Note that we assume at this point that the monopolist must sell at the same
price to all customers; if the monopolist is able to engage in price discriminatiarselling at different
prices to different customers, depending upon their willingness to pay -- the monopolist will sell more,
perhaps up to the amount that the firms in a competitive market would sell.)

Looking once more at a graphical illustratidfigure 3 clearly shows that the monopolist will
produce less than a competitive industry would, and consumers will pay more for the product.
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Qm) %C) Quantity
Margina Revenue

Figure3

The monopolist will continue producing until the amount it costs to make the last unit (i.e.
marginal cost) equals the extra amount it earns from selling that last unit (i.e. marginal revenue). (Note
that the firm in a perfectly competitive market will do the same thing, up to a point, but if its marginal
costs are higher than the prevailing market price, it must cease manufacturing, because no one will pay
anything higher than the market price for the good. The monopoalist, in contrast, can control price due to
its control over the quantities available)). Under perfect competition, the point where the industry
margina cost curve (which is the same as the supply curve) intersects the market demand curve represents
the quantity/price combination that the market will bear. As Figure 3 shows, the quantity offered by the
monopolist [Q(m)] is less than the competitive quantity [Q(c)], and the price paid by consumers under
monopoly [P(m)] is higher than it is under competition [P(c)]. Thisiswasteful, because some people who
would buy the product at competitive prices are unwilling to buy it at the monopoly price: this is the
“deadweight loss triangle” of the graph, noted by letters A, B, and C. There is also a significant transfer
of wealth from the consumer to the monopolist producer, as shown by rectangle EACD. Although there
has been a debate in the United States for many years over the relative importance of the efficiency losses
due to monopolyi(e. triangle ABC) and the transfer cost®(rectangle EACD), both in the courts and
among academics, it is fair to say that both furnish reasons for a law addressing comripetition.

There is a further very important problem with monopoly that is omitted from the above
diagram. Under perfectly competitive conditions, each firm will be forced to be as efficient as possible.
This is because the market price will always be just enough to cover all the unit costs (calculated to
include a normal return on investment) that would be incurred by a maximally efficient firm. As soon as
price rises above that minimum necessary level, existing efficient firms and new entrants will take
advantage of the opportunity for above normal profits by expanding their outputs. The effect of their
combined increase in supply will drive price back down so it once again just covers full unit costs of
efficient producers. Any firm that cannot produce in a maximally efficient way will eventually be forced
out of the market. That kind of pressure simply does not exist for the owners and managers of a
monopoly.

Monopolists might quite rationally opt for the easy life rather than engage in the constant
vigilance necessary to minimize costs. As a result, a monopoly’s marginal cost curve will end up being
somewhat above the industry supply curve that would prevail under perfect competition. This will
produce a further increase in prices and cutback in output and will also result in the monopoly wasting
scarce resources that should instead be freed up for use elsewhere in the economy. Economists refer to
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this waste of resources as “X-inefficiency”. Augmented to include the effects of reduced pressure to be
dynamically efficient through constantly improving products and processes, X-inefficiency probably
constitutes the greatest social cost of monopoly.

Cartels behave more or less as monopolists do, although they have the added complication of the
transaction costs of coordinating their activities. Some cartel members will inevitably be more efficient
than others, and the more efficient ones will especially be tempted to cheat on the cartel’s artificially high
price. The more members of the group there are, the more monitoring the cartel as a whole must do to
make sure that everyone is playing by the rules. This, of course, is usually complicated by the fact that
cartels are illegal, which means that the monitoring must be accomplished in a way that does not attract
law enforcement attention. Cartels, like monopolists, must worry about the firms that are nonmembers, if
the cartel controls anything less than 100% of the market. Those outsiders might flourish just under the
cartel's umbrella, charging a price lower than the official cartel price but higher than their own marginal
costs. This, in turn, might allow the outsiders to grow and to chip away at the cartel's market share,
eventually breaking it down altogether.

One final general concept is helpful to bear in mind before we turn to the content of competition
law, because it recurs so frequently in legal doctrine. That is the idea of elasticity, which refers generally
to the change in either purchasing (for demand elasticity) or selling (for supply elasticity) induced by a
change in price. Mathematically, the elasticity of demand is expressed as follows:

e(d) = - 6Q/Q) / &PIP)

whereAQ/Q represents the percentage change in quantity demandédPdhdepresents the percentage
change in relative price. (The negative sign reflects the fact that price and quantity changes will move in
the opposite direction: when price increases, quantity demanded will decrease, and vice versa.). Under
perfect competition, demand for any particular seller’'s product is infinitely elastic, because even a tiny
increase in price would lead to a drastic reduction in the quantity demanded. Close to the opposite
situation exists under a rigid monopoly. If, for example, only one company had a successful vaccine
against AIDS, people would buy it (almost) without regard to the price. This illustrates a case of nearly
infinitely inelastic demand. Measurements of elasticity of demand tell us a great deal about market
definition, which lies at the core of almost all of competition law.

Although there is substantially more to antitrust economics than the principles just set forth,
these basic concepts are enough to serve as a referent in the discussion that follows. In summary,
economics tells us that competition is good, because it gives consumers the greatest choice at the lowest
possible price. Monopoly, or its cousin cartelization, is bad because it leads to socially inefficient
allocations of resources, shifts wealth to producers that would otherwise remain in the hands of consumers
to allocate as they saw fit, and generally wastes resources through inefficient production and insufficient
innovation. Other forms of market organization that appear commonly, such as monopolistic competition
and oligopoly, are analyzed with reference to these two basic models. The tools of classical price theory
and industrial organization economics, coupled with today’s new appreciation for game theory and
strategic behavior, play an indispensable role in competition law enforcement.

1. L egal Issueswith Economic Answers
Almost every substantive issue in competition law will require significant reference to economic

analysis. Given the constraints of space, this section includes only a brief overview of the kind of issues
that can come up, with illustrations of their economic content.
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Competition law as a whole is normally broken down into four broad areas. horizontal
agreements (i.e. between competitors), vertical agreements (i.e. between supplier and manufacturer, or
between manufacturer and distributor), abuse of dominance (i.e. anticompetitive behavior by firms with
significant market power), and mergers or acquisitions. Note already the pervasive influence of classical
microeconomics in the first three categories. agreements between competitors, as we shall see, are
anticompetitive if they resemble the economist’s concept of a “cartel”; vertical agreements are quite
different economically, because they resemble a loose type of vertical integration, and thus the risks they
pose to competition are also quite different; abusive behavior is only forbidden if the firm is “dominant,”
or looks something like the economist’'s “monopolist.” In the United States, economic concepts quickly
became relevant to the interpretation of the Sherman Act of 1890, because that law broadly prohibited
“every contract, combination, or conspiracy in restraint of trade,” and condemned every firm that
“monopolized or attempted to monopolize” interstate or foreign commerce. Since every contract literally
restrains someone’s trade, the courts turned to the famous “rule of reason” to distinguish lawful business
arrangements from those that violated the statufoday the use of economics pervades American
antitrust law. A few examples from each area are enough to make the point.

Horizontal agreements

Certain agreements between competitors are brandeet as illegal under U.S. antitrust law,
for reasons that are fundamentally economic. The Supreme Court described the rule in broad terms in its
decision inUnited Sates v. Socony-Vacuum Oil Co.: “Under the Sherman Act a combination formed for
the purpose and with the effect of raising, depressing, fixing, pegging, or stabilizing the price of a
commodity in interstate or foreign commerce is illggaise’ Yet not all agreements literally fitting this
description are actually condemned. Two lawyers, who would otherwise be competitors, can get together
and form a law firm, and as part of that agreement they can agree on the price they will charge their
clients. Two manufacturing firms, hoping to combine their resources for basic research and development,
may form a joint venture for that purpose and agree on the terms for licensing any patents that result. On
the other hand, the cement manufacturers in a particular area may not get together and agree that they will
all charge the same amount per ton for their cement, nor may the local roadbuilders agree to rig their bids
for highway projects. How does one tell the difference between the illegal price-fixing agreements and
their legal counterparts? The Supreme Court answered that question in its dedssioeddast Music,
Inc. v. Columbia Broadcasting System, Inc.:

More generally, in characterizing . . . conduct underptese rule, our inquiry must focus on
whether the effect and, here because it tends to show effect, . . . the purpose of the practice is to
threaten the proper operation of our predominantly free market economy -- that is, whether the
practice facially appears to be one that would always or almost always tend to restrict
competition and decrease output, and in what portion of the market, or instead one designed to
“increase economic efficiency and render markets more rather than less competitive.

This passage is filled with economic concepts, all of which normally require expert attention in a
competition case.

First, the Court defines a practice that tends to restrict competition as one in which a predictable
decrease in output will result, in some particular market. As noted above, output restriction is the
predictable economic result from an increase in price in a market with one seller, where customers have
few if any substitute products available. If the practice in question is likely to lead to an increase in
output, it is a safe bet that it is efficiency- enhancing (or at least not something likely to lead to fewer
choices for consumers or higher prices). By making this the touchstone of the analysis of horizontal
restrictions, the Supreme Court required the lower courts (and thus the antitrust authorities, the private
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bar, and business firms) to draw the distinction between innocent restrictions and those deserving per se
condemnation or scrutiny under the rule of reason. Economic expert witnesses, normally hired by the
parties to the case, but occasionally commissioned directly by the court, fulfill this function. ’

If, after the analysis required by Broadcast Music, the trial court concludes that the practice in
guestion is likely to be output reducing and has no promise of efficiencies, the court will conclude that it
is per seillegal. This means that the court will not entertain arguments in justification of the practice,
such as efforts to convince the court that the price chosen was a reasonable one, or that the participantsin
the arrangement had no power in a broader market, or that competition itself is inappropriate for the
industry in question. The mere fact that the parties themselves thought that it was worth the effort to try to
behave as a cartel is enough. Indeed, in the United States these arrangements are normally prosecuted
criminally by the Department of Justice, although they also might be attacked in a treble damages action
by the victims of the cartel, or they could be pursued by the Federal Trade Commission in administrative
proceedings or by state attorneys general.

If the practice does not fall within the per se rule, a much more sophisticated, economically
based analysis is required. For joint ventures and other such arrangements, the first step is to define the
relevant market or markets affected by the joint venture. This process of market definition cuts across
nearly every area of antitrust: non-per se horizontal arrangements, vertical arrangements, mergers and
acquisitions, and single-firm monopolization claims. Two dimensions of the market must be considered:
the relevant product market, and the relevant geographic market. In discussing product market definition,
the Supreme Court years ago in the Cellophane case called for a consideration of “cross-elasticities of
demand” -- that is, what effect an increase in one product’s price will have on consumer demand for a
close substituté. The Court noted that “commodities reasonably interchangeable by consumers for the
same purposes” constituted a relevant product market. It failed, however, to take into account the
economic fact that consumers will find substitutes even for a monopolist's product, if the monopolist is
charging the profit maximizing price and then attempts to take it even higher. Thus, in recent years courts
and enforcement agencies have looked for a better test for product market definition that is not subject to
the Cellophane flaw.

One such approach is elaborated in the Department of Justice and Federal Trade Commission’s
1992 Horizontal Merger Guidelines, section 1.1. They first postulate that a single, profit maximizing firm
is the only present and future seller of the product in question. They then ask whether that hypothetical
firm could profitably raise price for the product and make it stick for a substantial period of time. If
consumers would immediately shift to a substitute product, then the product in question does not describe
an economic “product market.” Through a process of trial and error, which involves a great deal of
empirical research, one can find a group of products that are sufficiently close substitutes for one another
that consumers will use them interchangeably, and that are distinct enough from other products in the
market that it would be possible to exercise market power over them. As a practical matter, one looks at
evidence that buyers have shifted purchases between products in response to changes in price or other
competitive variables, evidence that sellers are aware of buyer substitutions and market their products
accordingly, evidence about the downstream competition faced by buyers in their output markets, and
evidence about the timing and cost of switching products. The point in the end is to describe the product
market at the correct level of generality: not so specifically that there are many subsigutgeliow
wooden pencils as a market, where blue wooden pencils, as well as ball-point pens, mechanical pencils,
etc., are all readily available substitutes), and not so generally that one misses the possibility of an
exercise of market power at a commercially significant peigt, [defining a market of all food, where it
might be possible to exercise market power over fresh fruits, or lamb, or boxed chocolates).
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Geographic market definition follows roughly the same methodology. Some products, such as
oil field equipment, automobiles, and computer software, are sold in a market that isliterally global. Even
if al suppliers exited the market in one country, their place would be taken quickly by suppliers from
other countries. Note that this assumes that governmentally imposed barriers to foreign trade do not exist.
It is of no help to have foreign suppliers ready and able to supply a market (taking into account
transportation costs and the like) if onerous tariffs or other barriers to trade block them at the border. This
also suggests that one of the fastest and easiest ways to achieve a competitive domestic market, from the
standpoint of domestic consumers, is to assure open international trade. Other products, however, move
only in more local markets, sometimes national, sometimes only a small locality. This may be due to high
costs of transportation, perishability in transit, customer purchasing needs, or specia needs of a local
market. Ready-mix concrete, for example, is prohibitively expensive to transport long distances, and thus
these markets tend to be local. Even if grocery stores exist all over a country, consumers are not going to
travel hundreds of miles (or kilometers) to do their daily shopping; nor are they likely to seek out health
care in distant clinics. These kinds of markets are, therefore, local in geographic scope. As is the case
with product market definition, geographic market definition is a painstaking process of examining
exactly where people turn for their supplies of a product in question, and on the other side which markets
sellers believe they are capable of serving. Courts must evaluate both the methodology used in market
definition and the conclusions that the experts offer. Often this turns into a battle of the experts, with the
defense and plaintiffs’ experts each producing hundred-page reports justifying their respective market
analyses.

The next step in joint venture analysis, once the relevant market or markets have been
ascertained, is to determine what the competitive effects of the arrangement will be on each such market.
In this step, the structural characteristics of the perfectly competitive market versus the monopoly can be
very helpful. If there are many other sellers in the market or it appears that significant entry is or would
be very inexpensive, there is little need for antitrust concern. The difficult question is at what point does
the market become so concentrated that the participants in the joint venture might have enough power to
raise competitive risks. This is partly a question of economics, and partly a question of law. It is
economic, in the sense that an economist with good data could estimate the degree of market power any
given joint venture might have in a particular market, but it is legal, to the extent that the law dictates in
the end how much power or risk of power we are willing to tolerate.

If that were not complicated enough, the third question surely is. It is also necessary, in a rule of
reason case, to evaluate carefully what potential efficiencies might result from the joint venture.
Particularly in prospective cases, where the venture is challenged before it has gone into operation, this is
quite difficult. One can look at hoped-for efficiencies, or likely efficiencies due to the complementarity of
the venture’s partners, or one might consider that no efficiencies are likely, but this is a question of
prediction.

Finally, if there are both risks and efficiencies, someone needs to tally up the balance. Once
again, the first person likely to offer an opinion is the economic expert. Given the risks to competition
revealed by step two, will the efficiencies promised by step three likely be enough to keep competition
healthy and consumer prices down to make the transaction on balance consistent with the antitrust laws?
At this point, many U.S. courts have also expressly factored in the costs of error. If a joint venture that is
actually procompetitive is mistakenly banned, society loses not only the benefits of that arrangement but
also the benefits of similar arrangements that are foregone because of the first ruling. If a joint venture
that is actually anticompetitive is mistakenly permitted, society suffers the anticompetitive harm it
imposes (and that from other similar arrangements) until new entry into the market attracted by higher
prices causes the anticompetitive effects to break down naturally. For markets where normal market
processes are likely to work well, the risks of a mistake in permitting something are fairly low; they are
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much higher if entry is extremely difficult (or even impossible due to regulatory restrictions or similar
rigid conditions).

Vertical agreements

The kinds of economic questions that arise in vertical agreements go beyond those that occur in
horizontal cases. It is still possible that questions of horizontal collusion and its risks may arise, if for
example a vertical restriction imposed by a manufacturer on its distributors runs the risk of facilitating a
dealer cartel, or if an industry-wide practice of resale price maintenance appears upon closer scrutiny to be
a device designed to shore up a manufacturer cartel. In this section, however, we focus on additional
economic problems that may arise because of the vertical restriction.

Because al vertical restraints with the exception of resale price maintenance are judged to a
greater or lesser degree by their effect on the relevant market(s), in rough terms one can say that they all
fall under some type of rule of reason analysis. (This statement is qualified because the Supreme Court
has never expresdy said that tying arrangements should be judged under the rule of reason; however, it
has indicated that they must have an effect on the market before they will beillegal.’) Theinitial point of
reference, as the U.S. Supreme Court explained in Continental T.V., Inc. v. GTE Sylvania Inc.,” is the

strength of the “interbrand” competition for the product that is subject to the vertical restrictions. That, in
turn, requires a definition of the market in which that product is sold, along much the same lines as the

market definition process used in other contexts.

The Supreme Court’'s discussion of vertical restrictionsSjtvania offers an excellent

illustration of the use of economic analysis in judicial opinions, as well as a concise description of the

economic rationale for condemning some vertical restrictions as anticompetitive:

Vertical restrictions reduce intrabrand competitioe. [competition for sales of the identical,
usually branded, product, when it is sold by different distributors or retailers] by limiting the
number of sellers of a particular product competing for the business of a given group of buyers.
Location restrictions have this effect because of practical constraints on the effective marketing
area of retail outlets. Although intrabrand competition may be reduced, the ability of retailers to
exploit the resulting market may be limited both by the ability of consumers to travel to other
franchised locations and, perhaps more importantly, to purchase the competing products of other
manufacturers. None of these key variables, however, is affected by the form of the transaction
by which a manufacturer conveys his products to the retailers.

Vertical restrictions promote interbrand competition by allowing the manufacturer to achieve
certain efficiencies in the distribution of his products. These “redeeming virtues” are implicit in
every decision sustaining vertical restrictions under the rule of reason. Economists have
identified a number of ways in which manufacturers can use such restrictions to compete more
effectively against other manufacturers. . . . [The Court then listed several of these, citing to
economics literature, including inducing retailers to invest in a product to facilitate entry into
new markets, paying for pre- sales promotion or after-sales services, and preventing one retailer
from “free-riding” on the efforts of others.]

Economists also have argued that manufacturers have an economic interest in maintaining as
much intrabrand competition as is consistent with the efficient distribution of their prdtucts.

Based on this analysis, the Court concluded that non-price vertical restrictions would no longer

be judged under theper se rule. Economics taught that such restrictions would often be
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efficiency-enhancing, or at least neutral from a competitive viewpoint, and this lesson meant that the per
se rule would reach too far.

The logic of the Sylvania approach revolutionized the treatment of vertical restrictions in U.S.
courts. In the absence of significant market power at the correct interbrand level, these restrictions almost
always pass muster under the rule of reason. Where market power exists, of course, the courts continue to
strike them down. Thus, in Eastman Kodak Co. v. Image Technical Services, Inc.,”” the Supreme Court
used economic analysis to determine that Kodak had market power in the market for parts for its copier
machines, because customers who had aready purchased such a machine could not practically turn to
other sources for those parts. The Court rejected the argument that market power in an aftermarket like
parts was an economic impossibility as long as there was adequate competition in the primary market
(there, for copiers). It discussed both cross-elasticity of demand for the copiers and the economic
problems with the Cellophane analysis; it discussed the concept of lifecycle pricing; it discussed the
costs of abtaining accurate pricing information and flaws in the information market. 1n short, based upon
economic analysis, the Court found that the tying claim presented in Kodak (in which the aftermarket
parts were the tying product and service for Kodak copiers was the tied product) was a valid one that was
entitled to afull trial on the merits.

In addition to the anticompetitive effects of vertical restraints that have already been noted (i.e.
enhancing manufacturer market power, facilitating a dealer cartel), others have been identified in U.S.
court decisions and in the academic literature. While there isless consensus that these other effects either
occur or should be of concern, the important point here is that the relevant debate is an economic one:
most people would agree that the law itself prohibits whatever is anticompetitive in an economic sense.
The National Association of Attorneys General, which includes al of the state attorneys general in the
United States, issued its own Vertical Restraints Guidelines (most recently amended on March 25, 1995),
in which it identified five anticompetitive effects of non-price vertical restraints:

1. Elimination of intrabrand competition. NAAG argues that intrabrand competition can be
very important, especially when interbrand competition is weak. Another way of viewing
this point is that vertical restraints lessen or eliminate competition among retailers, to the
extent that the manufacturer has dictated terms on one or more aspects of that competition.

2. Facilitation of collusion. This is the point already made above, about which there is near-
consensus.

3. Exclusion of competitors (foreclosure). NAAG argues here that vertical restrictions can raise
entry barriers, erect new barriers, and force competitors to operate inefficiently. The
phenomenon known as “raising rivals’ costs” can occur, by which a manufacturer can
eventually push a rival out of a market without losing money in the process. Widespread use
of vertical restrictions may force new entrants to enter at two levels simultaneously, which
raises the costs of entry. Exclusive purchasing rights may tie up all or most of the supply of
an important component, which in turn raises the costs of rivals or forces them to use a less
satisfactory substitute.

4. Allocative inefficiency from retail promotion induced by vertical restraints. Here NAAG
focuses on multi-brand retailers, who may have an incentive to promote an inferior product
because of the restrictions. This point focuses on the lack of accurate information available
to the consumer.
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5. Reinforcement of oligopolistic behavior. This is related to point 2, except that it relates to
tacit collusion and conscious parallelism instead of actual cartelization.

The battle over whether or not to accept these theories occurs, in the final analysis, before the
courts. Although the Congress has power to legislate, and a number of bills have been introduced over the
last ten to fifteen years that would affect antitrust policy toward vertical restraints, Congress has thus far
chosen not to step into the debate. It appears to prefer the more flexible, case-by-case consideration of
both theory and fact that the courts provide, since this avoids freezing the ultimate content of antitrust
doctrine at any given point in economic learning.

Abuse of dominance or monopolization

Most antitrust laws, including that of the United States, do not condemn size alone. This means
that theoretically even asingle firm with 100% of the relevant market would not be in violation of the law.
As Judge L earned Hand put it in his opinion in United Sates v. Aluminum Co. of America (Alcoa): *

... size dlone does not determine guilt; . . . there must be some “exclusion” of competitors; . . .

the growth must be something else than “natural” or “normal”; . . . there must be a “wrongful
intent,” or some other specific intent; or . .. some “unduly” coercive means must be used. ... A
single producer may be the survivor out of a group of active competitors, merely by virtue of his
superior skill, foresight and industry. In such cases a strong argument can be made that,
although the result may expose the public to the evils of monopoly, the Act does not mean to
condemn the resultant of those very forces which it is its prime object to fiisieropus

coronat. The successful competitor, having been urged to compete, must not be turned upon
when he wins.

Even this rule, as the Supreme Court later explain€bjpperweld Corp. v. Independence Tube
Corp.," is derived from the Court’'s economic understanding of market dynamics:

The Sherman Act contains a basic distinction between concerted and independent action. . . . The
conduct of a single firm is governed by § 2 alone [the monopolization provision of the statute]
and is unlawful only when it threatens actual monopolization. It is not enough that a single firm
appears to ‘“restrain trade” unreasonably, for even a vigorous competitor may leave that
impression. For instance, an efficient firm may capture unsatisfied customers from an
inefficient rival, whose own ability to compete may suffer as a result. This is the rule of the
marketplace and is precisely the sort of competition that promotes the consumer interests that the
Sherman Act aims to foster. In part because it is sometimes difficult to distinguish robust
competition from conduct with long-run anticompetitive effects, Congress authorized Sherman
Act scrutiny of single firms only when they pose a danger of monopolization. Judging unilateral
conduct in this manner reduces the risk that the antitrust laws will dampen the competitive zeal
of a single aggressive entreprenéur.

In many cases, the Court summarizes this rule by saying that the antitrust laws protect
competition, not competitors.

Thus, in monopolization cases, like their abuse of dominance counterparts in other countries, it
is necessary but not sufficient to find that the company in question possesses significant power in one or
more relevant markets. That initial step, of course, involves defining the relevant product and
geographic markets, as noted above, and ascertaining how much power the firm in question has in the
properly defined market. Market share is a useful proxy for market power, but the U.S. courts have
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become increasingly attuned to the fact that the ultimate question is market power. Properly done, an

inquiry into market power over the firm’s own product -- the economist’'s “own elasticity of demand” --
will sidestep many of the risks inherent in a mistaken market definition. In any case, a market share of
70% ordinarily is enough to move to the next step in the monopolization analysis, unless it could be
shown that factors such as a high supply elasticity from foreign sources or other potential new entrants
would prevent the 70% firm from exercising any real power in the market.

The most difficult question in any abuse of dominance or monopolization case is the
determination of exactly what qualifies as “abusive,” and what is nothing more than hard and fair
competition from a large firm. The role of economics is central here. The debates over what constitutes
predatory pricing, which is considered an abusive practice when it occurs, have been filled with economic
propositions. Several simple reasons explain why. First, the last thing the antitrust laws want to do is to
condemn low pricing: when done by an efficient firm that is recovering all its economic costs (including
some amount for a reasonable profit), low pricing is the engine that drives the competitive process
discussed at the outset. Only when the price becomes so low that it will not permit cost recovery do
guestions arise. In the United States, people have debated whether the trigger point for predatory pricing
should be when price is less than short-run marginal costs, or when it is less than short-run average
variable costs, or when it is less than average total costs, or, from a different standpoint, when it is clear
that the low pricer will not be able to recoup its losses after it has driven its rivals from the market. The
Supreme Court has endorsed the last of these tefspake Group v. Brown & Williamson Tobacco,”
but it has never chosen a definitive cost test to use in cases where recoupment would indeed be possible or
likely.

Another practice that is abusive when done by a monopolist or a dominant firm is price
discrimination, which can take many forms. Economic expertise is needed in the first instance to detect it,
because it can be concealed as a tying arrangement, or in a dual distribution scheme, or under a regulatory
scheme when the company participates in both regulated and unregulated markets. Although economists
do not take a position on the ultimate efficiency or inefficiency of price discrimination, from the legal
standpoint it is clear that the ability to engage in price discrimination makes it more profitable to be a
monopolist, i.e. increases the amount of wealth transferred by consumers to the monopolist. This is
enough to make it unlawful under most systems.

Finally, there are a host of other exclusionary practices that go beyond honest competition that
will be condemned when engaged in by a monopolist. Courts struggle to define exactly which ones are
illegal. One suggestion, ikspen Skiing Co. v. Aspen Highlands Skiing Corp.,” is to condemn practices
that appear to have no efficiency justification. There, the Ski Company refused to cooperate with its rival
even when the rival issued customers cash vouchers that would enable them to ski on any of Aspen’s four
mountains. The Court could see no reason for turning down cash other than a raw desire to drive the
competitor out of business. As soon as one turns to efficiency justifications, however, the economists are
right back in the case, analyzing each challenged practice for its efficiency effects. Another way to
approach this question, it should be noted, depends far less on economics and far more on general
concepts of commercial fairness. The latter idea too has been important in most of the major
monopolization cases brought in the United States.

Mergers and acquisitions
Most of the concepts already discussed apply also to this area: definition of the relevant market,
ascertaining how the merger will affect the market's structure, and determining what the ultimate

competitive effects of the merger will be. Just as we saw with agreements, it is true for mergers also that
the competitive analysis will differ depending on whether the merger has horizontal effects or vertical
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effects. The economic theories do not differ substantially, but their application does for the simple reason

that most merger analysis is prospective in nature. An antitrust authority or a court can feel fairly
confident in condemning an existing agreement that is provably anticompetitive, but the same authority or

court may hesitate to prohibit a merger just because it might turn out badly. On the other hand, it is
extremely difficult to devise effective remedies for monopolization or abuse of dominance, because
structural relief comes at great cost, and behavioral relief can require extensive regulatory oversight.

Fines, while avoiding those problems, must be high enough both to constitute a deterrent to the abusive
behavior for the future and to disgorge the profits that were earned in the past. This means that there is a

high premium on stopping the mergers that are most likely to lead to monopoly, because that is the best

time to nip a problem in the bud. Similarly, even if the merger is not likely to lead to monopoly, if it will

leave a tight oligopoly in the market it is of great concern. Oligopoly is extremely difficult to address,

either under the “agreement” branch of competition law or under the “abuse of dominance” branch;
efforts to reach shared monopolies, or collective dominance, have tended to be unsuccessful. Again,
stopping the merger that will lead to the problem or that will exacerbate an existing problem is usually the
best one can hope for.

Those familiar with the Department of Justice and Federal Trade Commission’s 1992 Horizontal
Merger Guidelines know that the document is economic (some would say, practically to a fault). Once the
Agencies have defined the market, made appropriate adjustments to their definition, and identified the
relevant structural factors, they turn to an analysis of the potential adverse competitive effects of the
transaction. There they look at a number of economic factors: the lessening of competition through
coordinated interaction (either express or tacit), the lessening of competition through unilateral effects
(especially in a market where products are differentiated), entry conditions (where they distinguish
between “committed entry,” which requires significant sunk costs for both entry and exit, and
“uncommitted entry,” which does not), efficiencies, and the likelihood that one of the merging firms is
failing. While the courts are not bound to these factors, they have placed great weight on them both for
their inherent content and as a way of holding the Agencies to a uniform enforcement policy.

I1. Economicsin the Courts

Given the importance of economic evidence, the next logical question is where to find it? One
way or the other, it will eventually be placed before a court: either directly, if the court is the initial place
where the case goes forward (as it is in private cases and in Department of Justice cases in the United
States), or indirectly, if the court is reviewing the action of an administrative authority (as is the case in
the United States with Federal Trade Commission cases, and as is typically the case in most other
countries). Two basic models are possible: the adversarial system and the inquisitorial, or judge-centered,
system. With rare exceptions, the United States follows the adversarial system. This means that the
parties are responsible for hiring their own economic experts, who prepare confidential reports for them.
The parties may designate which experts they wish to put forward as “testifying” experts in the
proceeding. For those, as noted above, they must fully disclose to the other party the substance of the
expert’s opinion, so that the other party will be able to counter it if possible with its own expert. The
judge, or the jury, must then decide which expert is more persuasive.

This system has its share of criticism, by those who point out that a war between hired guns may
not be the most likely way to bring out the “truth” of the matter. The best tools for countering that
criticism are the increasing scrutiny that trial judges give to experts who are proffered. Not everyone,
after all, is an “expert,” and if the person brings little or nothing to the particular case the judge can refuse
to permit the testimony. Even if the proffered witness passes that hurdle, the other side is entitled to
explore on cross-examination exactly how carefully the work was done, how much the person knows,
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what his professional standing is, and other questions designed to inform the trier of fact about the worth

of the opinion. In my experience, after reviewing expert witness use in cases in many areas, these tools do

the job relatively well, and the courts are succeeding in their effort to eliminate so-called “junk science”

from the courtroom. In a particularly difficult case, the judge may appoint her own expert, although when
this is done the report must be made available to the parties and they must have an opportunity to
comment on it.

If the case reaches a federal court on administrative review, the weight that the agency gave to
each side’s economic experts takes on additional importance. Federal courts of appeals review FTC
decisions to see if the agency’s conclusion is supported by substantial evidence on the record as a whole.
Even if the appellate judges might have given greater weight to different experts as an initial matter, they
defer to the agency’s choice unless there is an objective reason to require a remand. The reason might be
the agency’s failure to admit other, relevant, evidence, or its application of an incorrect legal standard.
Credibility determinations, however, will rarely if ever be overturned.

Systems that rely on experts accountable solely or primarily to the court have the advantage of
reducing the gamesmanship that is possible when dueling experts of the parties have the responsibility for
submitting the economic evidence. Furthermore, this can be a lower cost way of collecting the necessary
information, which benefits the system as a whole. The principal disadvantage of a court-centered system
lies in the completeness of the information that will be available. The adversary system relies on the
incentive of the parties to make the best possible case for themselves; they will give their own experts
access to all the crucial data, voluntarily. The parties are also required by discovery processes to furnish
relevant information to their opponents. This means that the adversary system is likely to produce a
greater quantity of information, and, one hopes, greater quality in the end. In a court-centered system, the
court expert will either need compulsory process to reach much of that data or will need to work without
it. The expert may therefore be forced to come to conclusions based on less than the full picture. It would
be impossible here to draw general conclusions about the relative merits and demerits of these two
systems, because this is just a smaller part of the broader debate about the adversary system itself. | note
here only a few of the reasons why the U.S. system works as it does, and what its pros and cons appear to
be.

V. Equipping the Judges for Economics

In the United States, antitrust cases are usually heard by generalist federal judges, whose
jurisdiction spans across constitutional law, administrative law, private law as it exists in the fifty states,
federal statutory law, and criminal law. (The exception is at the Federal Trade Commission, where
specialized administrative law judges hear the case in the first instance, and appeals are taken to the
general federal courts of appeals.) If one focused only on the economic content of antitrust, this might
seem to be an odd system. There are nearly 750 federal district judges in the country, and 168 federal
circuit judges (excluding the 11 on the Court of Appeals for the Federal Circuit, who do not normally hear
antitrust appeals). Antitrust cases are a tiny percentage of every one of those judges’ dockets. What have
we done to entrust such a complex subject matter to judges who cannot hope to master all its economic
subtleties?

First, a variety of sources offer economics training to federal judges who want it, both at
periodic courses and through printed materials and videocassettes. Thus, if a federal district judge found
his first antitrust case too daunting, help is available through the Federal Judicial Center, through the
American Bar Association’s Sections on Antitrust Law and Judicial Administration, and through other
organizations serving the courts. Second, federal judges have broad powers to manage their dockets.
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They can require briefing and memoranda from the parties that explain the issues to their satisfaction.
Thereisagreat deal of value in forcing the experts to articulate their positionsin plain language. Clients,
after al, are not likely to be antitrust specialists either. It is not too much to ask of alaw that purports to
undergird a free market economy to require it to be made comprehensible to a generaist judge. Thus,
under the U.S. system, the judge can learn antitrust on the job if he is not already familiar with the area.

Second, it would be a grave mistake to think that all the important steps in an antitrust case
implicate substantive, economic issues. Many of the crucial questions are procedural in nature: does the
complaint give the defendant proper notice of what it did wrong? does the plaintiff have the right to see
sensitive business documents held by the defendant? does the privilege against compulsory
self-incrimination apply to certain testimony? have the parties agreed on the facts enough to permit
summary judgment or judgment as a matter of law? Generalist courts are well suited to enforce these key
procedural rights, or rights of the defense as they are usually called in Europe. The judges see them every
day in many different contexts. They are not likely to be swept in by “regulatory capture,” which might
make them focus on the ultimate outcome of the case instead of the important procedural rights of the
parties. Finally, in a system that uses generalist judges for everything from civil rights cases, to federal
pension law, federal environmental law, tax law, constitutional due process, and criminal law, it would be
odd to single out antitrust as the one field thought to be beyond the judges’ competence. Speaking from
experience, and even discounting the fact that my background before becoming a judge was in antitrust, |
can say definitely that antitrust is not the only, or the most, complex field | have encountered on the
bench. Judicial enforcement has worked well for more than a hundred years in the United States, and
there is little reason to change it.

In my view, therefore, there is nmweed to confine competition cases to separate competition
courts or separate chambers of commercial courts. This is not to say, however, that it is necessarily
undesirable to do this in a country that otherwise has a tradition of specialized courts. In such countries,
there are normally other mechanisms available to ensure that the rights of the defense are respected, that
the judges do not become too insular in their viewpoint, and that the law retains its necessary flexibility.
There must also be effective mechanisms to ensure that political influence does not interfere with
competition law enforcement, once whatever legitimate political override provided by the law has either
been exercised or not. A great advantage of using the federal judiciary in the United States, with its strong
constitutional guarantees of independence, has been to keep competition law out of the political
maelstrom. In the end, the important point is to safeguard the underlying interests identified here; it is
not how that goal is accomplished.

V. Conclusion

Economic analysis plays a central role in competition cases. One way or the other, the judges
deciding or reviewing these cases must have access to the expert evidence that will point to the correct
result. Whether the courts rely on the adversary system or on a system of court control, the content of the
law before them is heavily economic. Because economics itself is a field that changes and evolves over
time, the law itself must incorporate the same kind of flexibility: Americans often like to note how
unfortunate it would have been if the Sherman Act had been frozen with the economic understandings of
the early 1960s. This did not happen, because the judges, all generalists, were able to incorporate new
economic understanding as it developed. The law is sure to evolve in the coming decades, just as it has
done since 1890. W.ith increasing transnational business and the promise of more cooperation among
competition authorities, it will be more important than ever for the judiciaries of each country to
understand and appreciate the role their counterparts play, both in their use of economics and in the
broader application of the law.
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DISCUSSION

Frédéric Jenny - Chairman of the Committee on Competition Law and Policy (CLP)

We have heard quite a diversity of experiences on the role of economics and economists in
competition cases. Ms. Tavassi explained that, in the Italian system, it is difficult to get expert
economic advice given the procedural arrangements. It illustrates one of the points which has
often been discussed in the CLP Committee but which might be revisited today - the difficulty
that Roman Law systems have of considering that civil proceedings can be used to enforce
competition law. Such difficulty raises a question of principle but aso a question of how to get
the technical expertise. Ms. Tavassi expressed the fact that, although there are ways in the
Italian system, they are not all that easy to put into place. On the other hand, under the
Australian system, an economist can occasionaly sit as ajudge, be ajudge himself or be part of
a set of judges. Economic experts can also cross examine each other. This obviously helps the
court to understand the issue at stake and is apparently an efficient way of getting expert
testimony. Another implicit suggestion of the Australian representatives was that judges may
cross examine themselves on what they have said as well as competition authorities or other
parties. Another system for getting expert judges was suggested by Diane Wood: it consists in
training judges in economics including through video cassettes..

Geoff Connor - Delegate from New Zealand

To follow up on Justice Lockhart’'s presentation, one can note that New Zealand took the
Australian system one step further and actually put economists on the bench of the High Court.
We decided not to go for the option of having a specialised competition tribunal back in 1986
when our law was enacted. This was a new type of law as we replaced the old abuse control
system with a prohibition law. At that time, it was generally felt - and the judges agreed - that
judges were generalists. As such, they really did not know very much about economics. It
seemed, however, that they could perhaps use economics with some assistance. We therefore
negotiated this system whereby the High Court Judges themselves were prepared to tolerate the
presence of economists. The experience of the last ten years has shown that it has been
extremely successful. The judges have invariably commented on it very favourably. All experts
in the area consider too that some very high quality judgements are made when the lay members
are involved.

By comparison, my understanding is that if US judges are to get to District Court level or better,
they most likely have to know a considerable amount about economics. | can obviously
understand why they obviously do not need that sort of system, given their one hundred years of
case law as well as the type of qualifications which seem to be required. There is just one other
comment | would like to make and that is in relation to a comment made by Judge Wood and
about the importance of their protecting process of natural justice and the like. Perhaps if | can
say one thing that may sound heretical to the judges and the lawyers in the room, is that of
course judges do put justice on a pedestal. Perhaps some of the other people in the room may
think that it is not always appropriate and that sometimes that causes problems. Justice is put on
such a high pedestal that there are costs in relation to that and that judicial process can be very
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slow. In New Zealand, according to Commerce Commission, a magjor case is going to cost at
least amillion dollars and two years and that is just to get through the High Court. There seems
to be a standard process of 5 or 6 interrogatories in every case which will take a year or more.
Y ou also know that the rule of procedures can be used in various ways by legal counsellors for
strategic objectives. All that do cause a problem but of course | don’t have an alternative.

LarsJonson - Judge, The Market Court, Sweden

Most questions can be put not only to courts but also to you all representing authorities
administering competition law. | have a vague suspicion that the questions have been raised in
this context because some of you have a feeling that courts and judges do not really understand
the problems that you are dealing with in your daily work. And being a judge myself, | can only
say that | fully share that feeling. | must stress, however, that my experience is very limited,
mostly to my own country. it would seem that nobody has a definite answer to the questions
raised in this seminar. This has been clearly demonstrated by the excellent paper prepared by
Mr. John Clark. | would like to make a remark relevant to all the substantive questions raised in
his paper. The answers to all those questions differ more or less between countries and between
different categories of courts and even between courts of the same category and between
individual judges. Most judges probably act similarly in many respects, especially in matters of
fundamental rights and formal procedural character, etc.. However, when it comes to questions
such as those before us today, there are no clear answers generally valid for all courts and all
judges. In the competition field, we have also in many countries a more obvious difference
between ordinary courts and courts specialised in competition matters as has already been
touched upon.

We have in Sweden a special court for most cases concerning competition, marketing practices,
unfair competition and some similar cases. It is called the Market Court and my experience
comes mainly from that specialised court. It is described briefly in a paper prepared by the
Swedish Delegation (see Part Ill, page 90). The court includes both professional judges,
experienced in ordinary courts - three professional judges -, and economic judges, as experts -
four experts. Two of them are more theoretical experts, so to say, and two have experience from
practical economic life. But all members are formal judges in the court. They are called judges
and they have one vote each. | have had some contacts with judges in ordinary courts in Sweden
which deal with some types of competition cases, concerning damages, etc.., when private law is
involved. My impression is that, when those judges have a competition case, they are not very
happy to handle it because they feel rather unfamiliar with this kind of legislation. | can add that
the first court of instance in competition cases under our new Competition Act of 1993 is an
ordinary court, that is the Stockholm City Court. But in competition cases now two economic
experts have been appointed as special members of that court too. So we have so to say, two
specialised courts in competition in Sweden, one of them being an ordinary court. It is rather a
funny system perhaps.

Robert Pitofsky - Chairman, Federal Trade Commission, United States
There does seem to be a general acceptance in many countries of the idea of generalist judges

deciding economic competition cases. And | might say, in the United States, these generalist
judges opinions compare quite favourably with the opinions of a specialist body like my own.
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DianeP.

The system works rather well. But as the CLP Chairman pointed out, there is a question in very
complicated competition cases as to how the judge informs himself or herself of economic
matters, obtains economic advice, etc.. We have all seen the flaws in wars amongst paid experts
as a system for deriving economic sophistication. There is an alternative that is beginning to
develop in the US: some tria judges, excellent trial judges, have obtained the services of some
of most distinguished economists as advisers to the judge on economic matters. The advantage
is that the adviser is objective and expert and the judge gets the advantage of that kind of input.
The disadvantage is that the parties do not know what the advisers say to the judge and cannot
cross examine. They may feel that the economic adviser is biased in one way or another. To
call it atrend would be perhapsto go too far, but there is experimentation with this.

Wood - Judge, Seventh Circuit Court, United States

Chairman Pitofsky just explained that the courts have been using a rule that alows them to

appoint masters or experts. The principle way in which the problem of lack of accountability is

handled is by requiring even the court appointed expert to prepare a report on which the parties

may comment so that they know what the substance of that adviceis. | actually brought with me
arecent case in which another former antitrust lawyer and Federal Judge, Judge Kimberwood in

New York, appointed Alfred Khan as the court’s expert. If you want to know everything there is
to know about the ready-to-eat cereal business in the United States, | would be happy to show
you this opinion. But it is also one in which the economic advice was directly accountable to the
court. | might add that there can be problems with this too. My court recently was actually
forced to take the extraordinary step of removing a District Judge from a case, not in the
competition field but in a different field where the court had appointed its own expert and was
not abiding by these rules of accountability.

| also have another comment on the video cassette point - | do not think | quite said that, Mr.
Chairman! But, just in case, let me clarify: we have two levels of educating the judges that we
are talking about here. One of them is simply general background in the economic concepts that
are relevant to competition cases. | was referring to it when saying that, if a judge gets his or her
first antitrust case and wonders what markets are or how to find out about them, there are
materials. And if a program does not happen to be coming up right when you need it, you can
either get books or video-cassettes or other sorts of training things. But that is only for general
background. In particular cases (see my paper in which | submitted), we normally follow the
rule that was described by our Irish colleague: each party will have its own experts and often
before a jury experts will be testifying and the jury will have to decide who to believe.
Sometimes before a judge it really depends on the case. So we have these two kinds of
informing oneself, the general and the specific. On the procedural fanaticism point that we were
accused of by our distinguished colleague from New Zealand, certainly the courts know that
delay is a terrible problem. Rule one of the Federal Rules of Civil Procedure calls for the just,
speedy and inexpensive determination of cases. Federal Judges in the United States are
becoming much more aggressive in trying to push cases along than they once were.
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Judge Maureen Brunt - Professor, Melbourne Business School, The University of Melbourne,
Australia

William
Canada,

First of al, a comment on the New Zealand representative and his view of the contribution that
an economist can make when sitting on the New Zealand High Court because | am an example
of that species. | think it is extremely important to recognise the value that comes about from
intense discussion between the judge and the economist, shall we say behind the scenes. In this
way you can achieve a tremendous economy of time. And that is very, very important. Of
course, what is going on behind the scenes has to be made known to the parties and there is a
variety of waysin which this can be done. What | myself always do is make sure that the parties
know what is on my mind, that isto say, what the key issues are and they know that | have equal
standing with the judge to participate in the ultimate decision. There is one respect in which the
New Zealanders have not been making as good use of me and my colleagues as they might, and
that is to invite us to participate in relevant directions hearings before the trial actually gets
under way. | think it is appropriate to claim that economists in many instances have a greater
sense of relevance than a generalist judge and if an economist participates in the directions
hearings, the preliminary directions hearings, then great economy of relevance can be achieved.
And interestingly this is the procedure that we follow on the Australian Competition Tribunal.
Both lay members participate with the President in the directions hearings, and indeed we have
to refine our technigques to develop a series of questions for the parties and also alist of what we
see at that stage as the major issues. We find now that the parties are asking us anxiously for
these two items.

One other point | would like to make, because in one respect | do disagree with our President

Justice Lockhart. We do take a dlightly different view on the use of economist experts in the

witness box. | myself think that it is possible to profit by the adversary system. | remember

when | was first called upon to sit on the Australian Competition Tribunal, one of our most

eminent judges said to me ‘of course we wont be needing expert witnesses because we have
you'. Now that in fact is a false view of the utility of economics. In some cases, it is true that
economists have the word. But in other cases, there can be competing views as to the manner in
which the market functions. Sitting on the Tribunal as an economist, | am myself always
immensely pleased when there are economists on either side that will put each side’s best case.
It is a way of testing the economic dimension of the case in much the same way as the judge
likes to test the legal dimension of the case.

P. McKeown - Chairman, Competition Tribunal of Canada - Judge, Federal Court of
Ottawa (Canada)

In answers to the questions raised by Judge Wood and also by the Delegate from New Zealand, |
would say that one of the ways that we have tried to do that in Canada is that we also, like
Australia, have a Competition Tribunal composed of both judges and lay people. The panel is
always presided by a judge. There is always one lay person, who is normally an economist, and
another lay person who is retired business person or it could be a second judge. We have found
that we need to streamline the cases and yet keep in mind the natural justice rules which judges
are always concerned about because, if we do not follow them, Courts of Appeal will reverse the
decision. In the countries where you have Charters of Rights, it is impossible to avoid natural
justice problems. Notwithstanding that, we still have made attempts - and we continue to make
them - to streamline in the process. For example, recently, we have sort of limited the role of
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intervenors. We just completed a matter in which we forced the intervenors to agree on a
common expert witness and common witnesses for all five parties. We did not allow each party

to just present their own evidence. So there are a number of things that can be done. | certainly

find Justice Lockhart’'s suggestion of putting two economists on together has a lot of merit. |
would certainly like to explore that because one of the problems is that you do get a very
sanitised version of economic evidence from each party. | think that anything that can be done
to avoid that is certainly something that should be looked at.

Hideaki K obayashi - Delegate for Japan

My question is a bit provocative. It concerns with the kind of uniqueness of competition cases
in the courts. Complex competition cases may just be one example of the fact that the courts
today have to handle increasingly complex issues - not only competition issues but technological
issues or other important issues. Therefore, if you start introducing an economist to handle
competition issues, you will have to introduce engineers to judge highly technological issues.. |
was thus wondering what makes competition issues so unique as to allow the specialist sit in
courts. | noticed that Judge Potoski referred to this point and said competition cases is unique in
that, if I understood correctly, it requires not only the economic theory but also its application to
the facts. This may be one element. Is there is any other argument that makes competition cases
unique?

Mr. Eduardo Menendez Rexach - M agistrate, National Court, Spain

To settle the issue of whether competition law is better enforced by generalist or specialised
tribunals, we should weigh the importance of the publicity that surrounds judicial rulings, since
court decisions can contribute to an understanding, as well as to implementation, of competition
policy. Judicial publicity can make everybody aware of complex issues in terms that anyone can
grasp. This makes me feel that it is appropriate to apply common law in such cases. If there is
an effective link between a specialised administration—which contributes a variety of expertise
(jurists and economists) to the lawmaking process—and tribunals, then judicial or administrative
courts or judges can subsequently sanction infringements of competition law in terms that are as
understandable to the public as possible. The provisions of competition law and the
consequences of the violations it prosecutes are such as to affect everybody in their daily lives.

Mr. Alberto Heimler - Delegatefor Italy

| would like to follow up on what Mr. Kobayashi of the Japanese delegation just said. It seems
to me that there is another point which has not been really taken up directly in the presentations
so far: the problem of damages. In fact, tribunals and judges take into account damages but
administrative authorities cannot do it in general, as far as | know. At least, in Italy, they do not
take damages into account. Certainly, the problem of damages seems to be quite an important
and difficult one. However, the same problem probably arises in other fields, like Mr. Kobayashi
rightly said, in many infringements in many other aspects of economic activity that go in front of
the courts. | wonder, therefore, whether in these other instances the economists come into courts
as well and whether they have a role that can be similar to the one that we currently envisage in
this area.
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Ronan K eane - Judge, The Supreme Court, Dublin

| too would like to comment briefly on the very interesting question raised by our Japanese
colleague. Heis perfectly correct of course in away in saying that there is nothing special about
competition law which requires the judge to be assisted by expert lay assessors. That leads me
to think that perhaps the debate should not end with competition law. Much of litigation today,
in Ireland and perhaps in other countries as well, is concerned with personal injuries cases
arising from negligence, road accidents, factory accidents, and so on.. | have frequently thought
that it would be very desirable for the judge to sit with a medical assessor or with an engineering
assessor if there are difficult questions of medicine, as there sometimes are, of engineering.
Therefore, we should not suppose indeed that this is a problem unigue to competition law. We
could also perhaps look at how this problematic occurs aswell, and | am speaking obviously as a
judge, in other branches of the law.

Frédéric Jenny - CLP Chairman

We will likely come back to this debate. Mr. Potocki in his presentation had clearly indicated
the difference between: i) the source of law that isin ethical value and written in the law ; and ii)
something that comes from a theory which is descriptive in nature and gives rise to alaw. He
explained that this was, to a certain extent, a specificity of competition law. Justice Keane also
made the point that there is perhaps another angle to it, which is the general inclusion of
specialistsin the technical matters of justice.
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ACCOMODATION OF MULTIPLE CRITERIA IN COMPETITION CASES

Pekka Hallberg
President, Supreme Administrative Court, Finland

The Finnish competition legidation was amended gradually in 1988 and 1992, so that it
corresponds to the European Community competition law. The general aim of the Act on Competition
Redtrictions is to protect sound and effective economic competition from harmful restrictive practices.
Initialy, the investigation, abuse and publicity principles formed a background to the competition legidation.
The prohibition principle (or the rule of reason doctrine) has been enlarged to cover the resale price
maintenance, abuse of a dominant market position, tendering cartels and horizontal price cartels.
Furthermore, horizontal cartels that restrict markets, sources of supplies and production, are prohibited with
certain exceptions. The legidation has devel oped from the abuse principle to the extension of the prohibition
principle. The system is characterised by practicality and by a system of court contral.

In Finland, there are two special authorities for competition matters. The Office of Free
Competition acts as the firgt instance administrative body. Its task is to follow and investigate competition
conditions, to examine competition restrictions and their effects and to diminate harmful effects of
competition restrictions. Finally, if need be, it shal refer issues to the Competition Council. The
last-mentioned isajudicial organ. Its decisions can be appealed to the Supreme Administrative Court, which
isthefinal resort in administrative cases.

The Competition Council consists of a chair, a vice-chair and seven other members, who work
part-time. The members are appointed by the President of the Republic for aterm of three years. Under their
term of office they have the same right to stay in office as a judge has. The combination of judicia and
economical expertise is reflected in their quaification requirements. Namely, they shall possess legal,
economic and financia expertise.

In Finland, the process regarding competition cases is an administrative one. A far advanced
principle of judicia investigation prevails in these cases. It also means that the judicial organs have an
obligation to see that the facts of the case are established. In practise, the Competition Council obtains expert
statements and reports from various authorities when needed. Furthermore, it conducts the proceedings
actively. The competition legidation contains flexible legal norms. In applying flexible norms, the fact-
finding survey as well as the economical research are vital. For example, in Finland the question of a
dominant market position is not deemed on the basis of exact market shares. The starting point is a flexible
definition as regards economical criteria. According to the competition law, a dominant market position is
held by an entrepreneur, who, either within the entire country or within a given region, holds an exclusive
right or other dominant position on a specified commodity market so as to significantly control the price
level or terms of delivery of that commoadity. The same applies to an entrepreneur who, in some other
corresponding manner, influences the competition conditions on a given level of production or distribution.
The basisisthus an analysis on economic influence.
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The concept of a dominant market position is not, as such, related to legal consequences. However,
an abuse of such a market position is prohibited. Inter alia, the following congtitute an abuse: firstly,
refraining from a business relationship without a justified cause; secondly, use of business terms that are not
based on fair trade practices; thirdly, use of exclusive sales rights without a justified cause and, finaly,
application of an unreasonable pricing practice. Even these definitions are flexible. The burden of proof rests,
on the one hand, on the Office of Free Competition, and, on the other hand, on the entrepreneur as regards the
guestion whether a certain action is permissible. The Office of Free Competition’s ability to grant
exemptions softens the prohibition principle. An exemption may be granted if a competition restriction
promotes the production or distribution of commodities or technical or economic development and if the
benefit primarily accrues to the clients or the consumers.

The sanction for a violation of the provisions regarding prohibited restrictive practices is an
administrative penalty payment (a competition infringement fine). The penalty payment shall be imposed
unless the procedure is considered insignificant or the imposing of a fine otherwise unjustified with respect to
protecting competition. Thus, even the imposing of the fine is combined with the general aim of protecting
the competition from harmful restrictive practices.

Various judicial procedures are often intermixed in the competition issues. A prohibited restrictive
practice or an action that is contrary to an order or an interlocutory injunction issued by the competition
authorities must not be applied. Therefore, civil law does not protect these kinds of actions. Furthermore, the
requirements of the Act on Competition Restriction shall be observed even in administration, inter alia, as an
element limiting the municipal self-administration (SAC 1995 A 30). In addition, although arrangements that
concern the labour market, are outside the scope of the Act on Competition Restrictions, it is prohibited to
create restrictive practices by collective agreements (SAC 1995 A 48).

According to my previous experience of many years as chairman of the Competition Council, the
decision making in the competition issues requires an extensive survey, active conduct of the proceedings,
whereby the parties are obliged to present evidence in support of their claims. Moreover, it is often necessary
to obtain further clarification on, inter alia, the structure of the commodity market and other factors that
influence the commodity market.

The competition cases are connected with economic and business life in several respects.
Therefore, the knowledge of national economy shall be emphasised in the exercise of jurisdiction. The
competition cases differ from product liability and consumer protection remarkably. The change from
criminal sanctions, in practice minor fines, to competition infringement fines was a substantial one. The latter
fine can amount even to ten per cent of the turnover of the entrepreneur concerned. The financial sanctions
have a considerable preventive effect. On this basis, the Finnish competition legislation complies with the
fundamental principles of the European Communities.
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Stanislaw Gronowski
Judge, Antimonopoly Court, Poland

l. I ntroduction

An analysis of antimonopoly legislation, both in countries with devel oped market economies and
in countries entering this path indicates that the protection of competition is not always a goal in itself. In
antimonopoly laws, one can find clear passages aimed at the protection of other values as well, in
particular:

- protection of consumers best interest’,

- clarity in commerce (the obligation of the vendor to inform about prices, prohibition to sell
with a material bonus, the obligation to invoice purchases, the obligation to place appropriate
labels on merchandise)’,

- generd business’, common benefit’, public interest’,

- increasing production and turnover efficiency®,

- efficiency in the development of economic structures’,

- protection, promotion or strengthening of export®,

- economic freedom protection’,

- effective use of social reserves”.

Therefore, it is possible to assume that in reaching decisions in cases involving competition
protection, courts also take into consideration other values to which the law on competition refers.

. Polish Act

In light of the preamble of the Polish Antimonopoly Act, the goal of the Act is to ensure the
development of competition, protection of enterprises exposed to the effect of monopoly practices and
protection of consumers. Such criteria as the prerequisites for a decision in a particular case have been
reflected in certain provisions of the Act. For example, pursuant to Art. 9, the Anti-Monopoly Office may
issue a decision prohibiting an agreement introducing the specialization of production or joint salesif such
agreement is not in the best interest of other entities or consumers.

Monopoalistic practices in Poland are basically prohibited, but they may be permitted based upon
Article 6. In accordance with this provision, the use of monopolistic practices is prohibited, unless such
practices are necessary for technical and organizational or economic purposes for conducting economic
activity and do not cause a substantial limitation of competition; the burden of proving the existence of
such circumstances rests upon the entity who claims their existence. This regulation which refers to
technical and organizational or economic criteria creates a rather wide range of possibilities to legalize
behavior which is aleged to be monopolistic practices. However, based on this regulation there is no
possibility to legalize practices mentioned in Art. 7 of the Act which are unconditionally prohibited (per
s9)".

Texte en francais disponible a la page 215.
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Article 6 of the Act creates arule of reason. This rule however has been formulated in a different
way than, for example, the judicial decisions issued in the USA. In particular, at least in the light of the
literal wording of Art. 6, it is not necessary that the excused monopolistic practice had any pro-
competitive effect, not to mention that such element supersedes the anticompetitive elements of a
challenged practice”. The wording of Art. 6 of the Polish Act allows for an assessment of the subjective
purpose of the monopolistic practice, therefore supporting the viewpoint of its perpetrator. A defendant’s
subjective intention has no major importance under U.S. antitrust judicial analysis. Pursuant to U.S. law
the purpose of the antimonopoly law is not protection of the entity engaging the challenged practices, but
protection of competition™.

Art. 6 of the Polish Act also adopts other criteria justifying monopolistic practices than those
included in Art. 85 (3) of the Rome Treaty™. Due to the obligations of Poland to harmonize its laws with
those in the European Union, Poland will face the necessity of amending its Anti-Monopoly Act to be
harmonized with the legal standards in the European Union.

1. Decisions of the Antimonopoly Court

Despite the doubtful prerequisites for legalizing monopolistic practices indicated in Art. 6 of
Polish Act, there is atendency in decisions of the Antimonopoly Court to interpret this provision in away
taking into account a broad economic framework and the promotion of competition. Basically, only
behavior infringing the Anti-Monopoly Act is legalized which, apart from the negative influence on
competition, brings positive economic effects in the area of production, technological improvement and
progress so that in the final result, such positive effects prevail.

In light of judicial decisions, the "necessity" of using the challenged monopolistic practice
should be proved in accordance with the objective criteria®. Proving such necessity should be supported
by arguments indicating the reasonable grounds for the activity, which should be assessed taking into
account both the best interest of the entity using the challenged practice and a broader economic context.
In this situation, the Antimonopoly Court legalized, based on the criteria of Art.6, a 5-year agreement for
providing food services at arailway station by only one economic entity. The entity in the agreement with
the administrator of the station, undertook to renovate the commercial premises of the station and
provided awide range of possibilities to satisfy the needs of the travellers on a much higher level than had
existed before®. In another case, the practice of Polish Telecommunications S.A. consisting of collecting
from future telephone subscribers fees not included in the price list, but from which the investments of the
Company were financed, was legalized pursuant to Article 6. The above-mentioned fees were
subsequently credited against future telephone calls made by the subscribers. This practice alowed the
hastening of the development of the telecommunication industry in Poland in comparison to the situation
which would had existed had the challenged not been used”’.

In one case, the Antimonopoly Court stated that the provision of Art. 6 of the Act should not be
interpreted in such a way as to discourage entities from making investments, particularly in areas which
are important from a social policy perspective. Occasionally, as the court stressed, there might be a need
not to actually prohibit certain anti-monopoly practices, but to identify the limits of permissible behavior
of the particular economic entity justified by the circumstances of the case™.

Examining, in light of Art. 6, the problem of proving the "necessity" of a challenged monopoly

practice it is stressed in Antimonopoly Court decisions that as a result of permitting the limiting of
competition or the use by an economic entity of its market position has the least harmful effect on

82



competitors, and consumers. Basically, only those monopoly practices necessary for conducting economic
activity are justified which are the least harmful to other market participants .

There are some efforts, unfortunately not very frequent, in judicial decisions to refer to the
category in the best interest of society in general or to a particularly justified best interest of the enterprise
for justifying the settlement in a concrete anti-monopoly case. Such cases are almost always controversial.
In one such case” the Antimonopoly Court excused the producer of alcoholic beverages who justified his
challenged behavior by arguing the need of overcoming the effects caused by the activities of state
administration contradictory to the law”. In another case, the Antimonopoly Court decided that the
differentiation of milk prices by a diary cooperative - which were higher for its members and lower for
other suppliers was justified by the legal character of the cooperative relationship™. The Supreme Court, to
which this case was appealed, did not share the view of the Antimonopoly Court. The Supreme Court
decided that the intent of the cooperative was to divide the market using subjective criteria®. The final
outcome of this case was an amendment of the Antimonopoly Act in accordance with the original position
of the Anti-Monopoly Court®. On the other hand, the antimonopoly office stated in one case that the heat
power engineering industry, due to its strategic economic importance, is not governed by the rules of
competition law. Finally, the Antimonopoly office recognized as legally viable the position of a monopoly
supplier who ordered its customers to install heat meters manufactured by certain companies, thereby
eliminating from the market other meter manufacturers. The Antimonopoly Court annulled the decision of
the Antimonopoly Office™.

It seems that Polish regulations concerning the merger of companies is a point that should be
discussed in this paper. The merger regulations create for the Antimonopoly Office a potentially wide
range of possibilities of using criteria other than that of proving "necessity" to protect competition and the
best interest of consumers. Nevertheless, also in other countries the antimonopoly acts fulfil, to a different
degree, regulatory functions in adjusting the processes of economic concentration to certain defined
priorities® *. In light of Art. 11a (4.1) of the Polish Act, if, as a result of a merger, a dominant position is
achieved or consolidated, the Antimonopoly Office can (but is not required to) issue a decision prohibiting
the merger. If the Office consents to a merger, competitors of the merged entity have no possibility to
appeal the decision. The merger regulation has been in effect since May 1995, and until September 1996,
there has not been an appeal submitted to the Anti-Monopoly Court in relation to the prohibition to merge

enterprises.

V. Other legal regulationswhich influence competition

Poland has no separate act concerning state support granted to enterprises using public
resources. Such support may deform competition. In practice, the budget act decides about the area of
state support. From the viewpoint of the Antimonopoly Act, there are no legal instruments to question
such support.

Granting concessions for economic activity influences competition. These issues in Poland are
regulated by the act of 23 December, 1998 on economic activity”. The decision concerning granting
concession is effected on the basis of issuing a decision. Appeals against such decisions are beyond the
jurisdiction of the Antimonopoly Court, but under the jurisdiction of the Main Administration Court.

83



10

11

12

Notes

Preamble of Polish Act (Official Regulations Gazette from 1995, No. 80, item 405, changed by
the Official Regulations Gazette from 1996 No. 106, item 496), art. 1 (2) of Finnish Act (Act
No. 480/1992)

Art. 28, art. 29 and 31 of French Act (Ordonnance N° 86-1243 of December 1 1986. Modified in

the last part by the law N° 87-499 of the 6 July 1987), art. 7 of Danish Act (act No. 370 of 7 June
1989 amended by the act No. 280 of 29 April 1992) and art. 1 (1) letter h of Greek Act (act

703/77 of 26 September 1977 amended by the Act No. 1934/91 of 8 March 1991 and by the Act
No. 2000/91 of 24 December 1991.

Art. 19 of Dutch Act (decree of 3 January 1990; Stb. 1990, 17).

Art. 14 (3) of Irish Act of 22 July 1991.

Art. 7 (1) of Swiss Act (act of 20 December 1985; Bundesblatt 1981 Il, page 1293), § 24 (3) of
German Act (Consolidated text of 20 February 1990; Federal Official Regulations Gazette part |,
page 235 as amended).

Art. 1 of Danish Act (act No. 370 of 7 June 1989, amended by the act No. 280 of 29 April 1992).
Art. 1 of Danish Act (act No. 370 of 7 June 1989, amended by the act No. 280 of 29 April 1992).

Art. 1 of Greek Act (act No. 703/77 of 26 September 1977, amended by the act No. 1934/91 of 8
March 1991 and by the act No. 2000/91 of 24 December 1991).

Art. 1 (2) of Finnish Act (act No. 480/1992).
Art. 1 of Norwegian Act (act No. 65 of 11 June 1993).
In the light of this provision, enterprises holding a monopolistic position are prohibited to :

1) limit production, sale or purchase of goods, despite the possibilities possessed, in particular
leading to the increase of sale prices or to the decrease of purchase prices,

2) withholding the sale of goods leading to price increase,
3) collecting excessively high prices.

For example in 1978, in the case of Professional Engineers, the Supreme Court stated that the
rule of reason "does not open the field of antitrust inquiry to any argument in favor of a
challenged restraint that may fall within the realm of reason”, 435 U.S. 679, 688. Rather, the
rule of reason inquiry focuses on whether the challenged restraint "is one that promotes
competition or one that suppresses competition.” 435 U.S. at 691. A defendant cannot argue that
he engaged in the challenged conduct for the public interest or for the good of members of an
industry, and it is not acceptable for a defense to be based on "the question whether competition
is good or bad." FTC v. Superior Court Trial Lawyers Ass’n, 493 U.S. 411, 695 (1990).
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Cargill, Inc. v. Montfact of Colo., Inc., 479 U.S. 104 (1986).

In virtue of Art. 85 (3) of the Rome Treaty there is a possibility to carry out the monopoly
agreement if it meets two positive prerequisites, which are the improvement of production
(distribution and development of technical or economic progress and securing to the user
(consumer) a considerable share of profit resulting from the above and two negative
prerequisites, which are not imposing limitations on interested enterprises which are not
necessary in order to achieve the above mentioned goals and the lack of eliminating competition
in the area concerning a considerable part of goods.

Decision of 23 April 1992, XVII Amr 5/92; "Wokanda" 1992, No. 11.

Decision of 27 October 1992, XVIIAmr 21/92; "Orzecznictwo Gospodarcze" 1993, paper 1,
item 8 with the gloss of J. Napieraa.

Decision of 25 January 1995, XVII Amr 51/94; "Wokanda"' 1995, No. 12.
Decision of 27 October 1992, XVII Amr 15/92; "Wokanda" 1993, No. 2.
Decision of 21 December 1994, XVII Amr 42/94; "Wokanda" 1995, No. 10.

Decision of 21 May 1993, XVII Amr 9/93; "Wokanda" 1993, No. 12, with the gloss of M. Krol-
Bogomilska; "Bulletin of Anti-Monopoly Office" 1994, No. 3, page 41.

The effect of this negligence was the uncontrollable influence from abroad of low-cost spirit
which destabilised the domestic market of alcoholic beverages. Persons responsible for this
situation are currently charged before the Tribunal of State.

Decision of 16 December 1992, XVII Amr 28/92.
Decision of the Supreme Court of 23 June 1993, | CRN 57/93.

To art. 5 of the anti-monopoly act the following has been added : "The granting by a cooperative
to the benefit of its members in the turnover among them any rebates, discounts or other
economic profitsis not considered a monopoly practice”.

Decision of 27 October 1992, XVII Amr 22/92; "Wokanda" 1993, No. 4.

In accordance with item 4 of the preamble to the decree No 4064/89 of 21 December 1989
concerning the merger of enterprises under the regulations of the European Community, the
merger processes are aso seen from the perspective of increasing the conditions of the
development of industry and living standards in the Community. In controlling mergers, criteria
other than the protection of competition are taken into account by many national legislatures. For
example, in light of art. 41 of the French Act the Competition Council estimates whether a
proposed merger makes sufficient contribution to economic development in order to balance
such merger’ s anticompetitive effect.

Official Regulations Gazette No. 41, item 234 as amended.
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Maureen Brunt
Member, Australian Competition Tribunal & New Zealand High Court, Australia

First of al, what is very striking to an economist like me is that the methodology of courts is
very different from that of an economic enquiry. This is true and relevant even where cases are heard in
the first instance by an administrative body because ultimately the law and the approach will be settled by
the courts. My first point is that the law works by presumptions and the assumptions are established by
government policy. It is true that a comprehensive competition law has the core objective of banning
conduct that creates, extends or misuses market power. It is this objective that establishes the
presumption that certain conduct is bad. It would seem that, even in a system like the EC where there is
the single market objective as well, what we are finding is increasingly that away has been found to make
the single market objective compatible with the diminution of market power.

Now how do we construct alaw that recognises this presumption? It is partly by the structure of
the liability rules and partly, again, by making provisions for exemption in exceptional cases. There are a
variety of techniques available to make specia provisions that might be made. In Australia and New
Zedland, administrative bodies were established to deal with the exceptional cases that can be justified by
resort to public benefit arguments. As regards the presumption that is created by the liabilities rules, we
go to the onus of proof or, in our Competition Tribunal and the comparable bodiesin New Zealand, we go
to the requirement established by the statute according to which the administrative bodies must be
satisfied that any benefit to the public outweighs the anticompetitive detriment. So there exists a kind of
onus of satisfaction. You will note, perhaps, that this point is, with respect, in disagreement with John
Clark’s background document, because he spoke of a question of balance. It is a nightmare to try to
balance multiple objectives. You need some presumptions and especially in a court setting where you
have to have economy and effectiveness.

My second point is that it is far too narrow to say that the objective of the law is economic in
character. ‘Pursuit of efficiency’ is often said, or sometimes it is put more narrowly, ‘the pursuit of
allocative efficiency’. | do not believe that for a moment. | would not be in competition business if this
were the sole objective. In my view, competition law has economic, social and political objectives. And
these objectives are complementary. A concern of market power is at the centre of competition law and
the chief basis of market power, as we all know, is barriers to entry. Now, barriers to entry have a
relevance in their impact on efficiencies. But they also have a relevance in that they deny commercial
freedom and economic opportunity. And they also serve as a basis for the creation of political power. We
do have a number of examples where licensing systems, exclusive zones for activities, have resulted in the
denial of economic opportunity for entrepreneurs with new and more efficient ways of handling the
business.

My third point is that one needs to use a systematic and analytic methodology in establishing
that anticompetitive conduct creates public benefit. It is not enough to have just a hazy glow, that you like
what is going on. There is a requirement of causation. That is to say, if the disputed conduct is to be
permitted to continue, we must be satisfied that, in the Australian and New Zealand cases, the conduct
results or is likely to result in a benefit to the public that will outweigh any anticompetitive detriment.
This is the requirement of causation. There is a requirement also of prediction, because you are concerned
to establish what would happen if the conduct were to be abandoned. We have developed on the
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Australian Tribunal what we are proud to call the ‘Future With and Without’ test. What will happen on
the future with the conduct? What is likely to happen in the future without the conduct? Secondly, we
have to think systematically in terms of the functioning of markets with and without the conduct. It is
often thought that one can leap immediately and intuitively to establishing the public interest in certain
conduct. Not so. What you have to study is the functioning of markets. That means that market definition
is the first step even when you are analysing the sources of public benefit from the disputed conduct.
Because what we are looking for essentially is sources of market failure in the broadest possible sense.
We are not looking just at market failure in the economists’ technical sense, as a failure to deliver
economic efficiency, but also at a failure of markets to deliver the outcomes that we value.
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LarsJonson
Judge, The Market Court, Sveden

There are differences between clauses based on the principle of prohibition and clauses based on
the abuse principle. Both a prohibition clause and an abuse clause could have a genera and broad
wording, of course, and nowadays most legislations are prohibition legidations. We have had in Sweden
the abuse provisions and they normally take account of awider range of interests. So the court is probably
more free to consider many different interests where it applies an abuse provision. And that could be a
negative thing because a prohibition can be more effective from a competition point of view because you
do not have to take into account conflicting interests. On the other hand, prohibition clauses must be
interpreted more narrowly for reasons of legal certainty. That is more in favour of the enterprises accused
of breaking the law. Before 1993, the law in Sweden was based more on the abuse principle. The public
interest was the general norm. Therefore, anticompetitive effects had to be balanced against other
interests. That law included two prohibitions - against resale price maintenance and bid riggings. Those
provisions had precise criteria. From a lega point of view, it was much easier to interpret them than the
general abuse provision. Our new Competition Act of 1993 is based on the prohibition principle and the
provisions are worded very similar to the EC rules. This means that they have a broad wording of the kind
discussed here. It seems to me that the implementation of the provisions of the new Act gives
considerable room for evaluation. This situation is in fact not quite different from what we did in
applying the former abuse provision.

The principle question under this item is how courts can balance conflicting interests when
applying competition law. My first answer would be that nobody really can. It is probably seldom totally
clear what the result should be. How could we assess what the correct result is? Nevertheless, the
balancing has to be done as far as foreseen by the law. The basisfor this can be rules and principles set by
the legidator. For instance, it has been stated by the Swedish legislator that only effects on competition
should be taken into account in deciding if the cartel prohibition is applicable. Other interests such as
effects on employment should not be considered. The balancing against other public interests may also be
expressly regulated by other law provisions. There are also conflicting interests protected in one way or
another by legidations in other fields without any provision solving the conflict. From such situations
result conflicts between two sets of law. This creates a complex situation. One self evident principle is
that constitutional law must always take precedence. For the rest, some guidance may be offered by the
legidlative history of the statutory laws involved and of course by case law. The genera principle in
Sweden is that competition law can be applied to all business agreements and practices unless they have
an unavoidable effect of other legidation. That seems to be a simple rule, but we must admit that there
are many unclear borderline cases.

Regarding conflicts with intellectual property law, these can present really difficult problems. In
that area, however, there are some guidelines to follow for us all based on legal experience and theory on
international levels. Conflicts with laws on unfair competition have not, in my experience, been so
difficult. The market court is, in Sweden, the highest court in both competition cases and most cases
concerning unfair competition. This competence of the court has been expressly motivated by a wish that
judgements in the two fields should be balanced against each other. The main principle applied is that
competition methods which are clearly unfair, from an ethical point of view, cannot be deemed to promote
effective competition. Even if it may seem so momentarily. Therefore, they should not be allowed. On
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the other hand, competition methods alleged to be unfair, for instance aggressive marketing, low price
advertising, etc., should be evaluated in view of the goals of competition policy and maybe, therefore,
accepted. And that principle, in my view, has functioned rather well so far. It should only be added that
the application of competition law in the market court is the result of adiscussion in the court between the
professional judges and the economic expert judges. My opinion is that a body of this kind also becomes
used to these balancing problems and, perhaps for this reason, they can solve these problems rather well.
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ANNEX
Trial and appellate proceduresin Swedish competition law

Note by the Swedish Delegation

Readers fill find below a description of trial and appellate procedures in Swedish competition
law which was prepared by the Swedish Delegation to the Committee on Competition and Policy.

I The Swedish Competition Act

The Swedish Competition Act (1993:20) is based on the prohibition principle and modelled on
the articles 85 and 86 of the Treaty of Rome. Two main provisions prohibiting anticompetitive agreements
and concerted practices and the abuse of a dominant position are laid down in the Act. It also contains
provisions on merger control aswell as on enforcement and sanctions.

1. Judicial Procedures

The Competition Authority

The Competition Authority is the government agency responsible for enforcing the Competition
Act. The Competition Authority has the role of prosecutor in the two appellate courts, the Stockholm City
Court (Stockholms tingsréatt) and the Market Court (Marknadsdomstolen), which adjudicate cases under
the Competition Act.

The Competition Authority's decisions on exemptions, negative clearances and injunctions
ordering a company to desist from a certain practice, may be appealed to the Stockholm City Court. The
Competition Authority also pleads its case at the Stockholm City Court when the Authority finds that a
penalty should be imposed on a company or that an acquisition or merger should be prohibited.

The Stockholm City Court

The first instance of appeal in competition cases is the Stockholm City Court. Such cases are
heard by a specialized panel in one division of the Stockholm City Court. During the main hearing this
panel normally consists of four members, of whom two must be lawyers with experience as judges and
two must be experts in economics. In some cases, however, the main hearing may take place in
"simplified form" with oral arguments before a single lawyer with experience as a judge.

A company that intentionally or negligently infringes the prohibitions in the Competition Act
may be liable to a fine. The Stockholm City Court determines the fine at the request of the Competition
Authority. The main factors to be taken into account when calculating the fine is the gravity and the
duration of the infringement. The size of the fine may be as much as 10% of the undertaking's annual
turnover in the preceding business year.
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The Stockholm City Court may prohibit an acquisition if it creates or strengthens a dominant
position which significantly impedes, or is liable to impede, the existence or development of effective
competition on the Swedish market as awhole, or a substantial part of it, and this takes place in a manner
that is detrimental to the public interest.

Judgments and decisions of the Stockholm City Court may be appealed to the Market Court in
the following cases: obligations to terminate an infringement of the prohibitions on anticompetitive
agreements and concerted practices and the abuse of a dominant position; anticompetitive behaviour fines;
adistraint in order to secure payment of an anticompetitive behaviour fine; acquisitions of undertakings;
investigations of infringements; and reviews of appeals on exemptions, negative clearances, injunctions
ordering an undertaking to terminate an infringement, and obligations to supply information.

The Market Court

The Market Court handles cases related to the Competition Act as well as cases involving
consumer and marketing legislation. In cases related to the Competition Act, the Market Court consists of
a chairman and a vice chairman plus five special members. The chairman, the vice chairman and one of
the special members must be lawyers with experience as judges. The other special members are expertsin
economics. The members and their deputies are appointed by the Government. All seven members
normally participate in hearings. The chairman is a full-time official of the Market Court, while the other
members serve on a part-time basis. The Market Court is the final court of appeal in competition cases.
Therefore in Sweden, contrary to many other countries, rulings in competition cases cannot be appealed to
the Government.
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DISCUSSION

Frédéric Jenny - CLP Chairman

Dr. Brunt and Mr Jonson have actually stimulated the debate when discussing the necessity of
the balance between efficiency and other factors or that competition law is not about balancing
because it isitself a much wider concept than the strict efficiency concept.

Martin Howe - Delegate for the United Kingdom

Maureen Brunt's remarks on this issue were indeed very interesting and Judge Jonson’s response
too. My interest is not least because the British system still retains a broad public interest test
approach. | would like to offer one comment on that from my own experience. Since we are all
human beings, it is very easy with such a system to think forward to the conclusion that you
think is right on this broad public interest test and then to perhaps sometimes square with the
competition analysis in the conclusion. Hence my strong preference is for Maureen’s remark: it
would be much better to start with some presumption, which then has to be rebutted by wider
public interest considerations, if that is appropriate, rather than leaving the test so open-ended.
For example, if one wanted to find a merger was not against the public interest, albeit it seemed
to raise competition concerns, then you might put more weight on so-called buying powers to
allow the merger than otherwise. Contrary-wise if you wanted to condemn the merger and the
competition analysis was a little dodgy, then you would perhaps put more weight on entry
barriers than you otherwise would. The presumption approach would thus enable one to make a
more objective and systematic analysis of the competition issues before bringing in what are
often very legitimate non-competition points of view.

Delegate for Norway

If 1 understood Ms Brunt right, she said that economic efficiency would be too narrow an

objective in competition policy cases. But then, for example, in our Norwegian law, the

objective is only economic efficiency. It is said in the Act that its purpose is to achieve an

efficient utilisation of society’s resources in providing altogether the necessary conditions for
effective competition. How do you then act in relation to the law? Should you step outside, so to
speak, the confines of the law and include more public interest dimension, or rather define
economic efficiency broadly enough to include those aspects?

Maureen Brunt - Member, Australian Competition Tribunal, Australia

Your point is quite understandable and, in fact, we have answered this in the Australian cases.
What we have said is that, in identifying conditions of effective competition, we should have
regard to the role that markets play in achieving efficient and progressive outcomes. We would
use an efficiency criterion to identify effectively or workably competitive markets. However, in
that same case, which is called Queensland Milling, - a Tribunal case by the way - it is further
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said that competition is valued for many reasons and that there are objectives which are
complementary to the efficiency objective. So we would have no trouble at all in obeying the
Norwegian statute. For example, barriers to entry play akey role : they not only preclude firms

that can conduct their businesses as efficiently as the incumbents. They also have exclusionary
effects on persons who are denied the economic opportunity of participating in that particular
industry. Therefore, you are satisfying social objectives of equal and commercia opportunity in

the process. one further point is that it is fairly well established, in the Australian and New
Zealand approach, that market power and effective competition are to be regarded as the inverse

of each other. There is a quite famous New Zealand statement in one of the Commerce
Commission’ decisions - in fact the first Commerce Commission’ decision that was ever made -
in which it was said that effective competition is the inverse of market power. This is the
approach taken in Australia as well.

Pekka Hallberg - President, Supreme Administrative Court, Finland

We have different traditions in our countries. Many countries have a civil court system deciding
on competition cases. There are also administrative court systems. In addition, prohibition
clauses versus abuse principles exist. This makes it perhaps quite difficult to understand the
different traditions. Like perhaps my colleague Lars Jonson said, my feeling is that with an
administrative law, an administrative court system and originally an abuse principle, it might be
is easier to introduce these economic arguments and thoughts within the administrative process.
It might be more difficult within the process of civil courts because they are more at the
borderlines between economic and judicial questions.

We may never remark any clear borderline between economical or judicial arguments: it is more
or less a question of how open and active court proceedings can be developped, in taking care of
all evidence, proofs and facts. Our responsibilty is that all judgements or decisions should be
real. Itis very important that they be real when compared with the actual business life. In a little
country as Finland, now more and more international and other country’ traditions have to be
leant, in particular because we are now member of the EEU but also because many cases have
connections with all over the world. Therefore, we must learn these different traditions.
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STANDARDS OF PROOF IN COMPETITION CASES

Jean Léonnet”
Counsdllor, Cour de Cassation, France

A shortcut—although we should be wary of oversimplification—would be to state that any
dispute comes down to a matter of proof. In civil law, plaintiffs are required to prove their right to take
action and to substantiate their claims. In criminal law, and in civil cases involving unfair competition,
either the victim of unlawful practices or the authorities must establish the existence of such practices,
thus leading to conviction of the offending business. But standards of proof can vary in strictness,
depending on whether the case in question is a criminal matter or a civil one.

This is what emerges from a comparison between the administrative case law of the Competition
Board Commission de la concurrence), governed in France by the Order of 30 June 1945 on prices, and
relevant criminal case law. For instance, the Paris Criminal Court (31st Economic Chamber of the
Tribunal correctionnel, on 12 December 1984) acquitted garment manufacturers under contract to the
military on the grounds that “the testimony, while tending to corroborate the evidence, was not
sufficiently precise and consistent enough to substantiate beyond any doubt the existence of an
anticompetitive agreement.” In contrast, the Council of St2esgil d’Etat), ruling on a decision of the
Competition Board, has accepted presumptive evidence to establish the existence of an agreement that
was both vertical and horizontal between a producer and distributors (Conseil d’Etat Société A. Martin
27 April 1983, Rec. Lebon, p. 165).

The Order of 1 December 1986 on freedom of pricing, by decriminalising much of competition
law, eased the burden of proof in cases heard by the Competition Board. Criminal judges were not
entirely excluded from disputes of this type—they may still hear the most serious cases under Article 17
of the Order—but disputes fall primarily under the jurisdiction of the Competition Board or of the
commercial courts, and decisions of the Competition Board may be appealed to the Appeal Court of Paris,
which is in turn subject to review by ti@our de Cassation.

The first comment that needs to be made is that the Order of 1 December 1986 made no
provision concerning the nature of evidence before the Board. However, the “search” for evidence is
regulated if a case is initiated by the economic authorities. This freedom of proof signifies that no
particular type of evidence is imposed. There is absolutely no need for either written proof or elements of
written proof, as there is under civil law. Here we are in the economic domain, and presumptive evidence
is admissible. This is the fundamental difference as compared with liability law under Section 1382 of the
Civil Code inherited from Roman law. When two traders litigate in the courts, one of them accusing the
other of unfair practices, case law of t@eur de Cassation does not allow presumptive evidence (see

Texte en francais disponible a la page 221.
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Com. 30 November 1983, Bull. IV, No. 331, p. 287). Paintiffs must establish that their opponents are at
fault, and whether or not that fault was intentional is of little importance.

In competition law, however, the admissibility of presumptive evidence is a necessity when
economic agents agree to act in collusion without leaving any written or electronic traces. Some twenty
years ago, it was still possible to find written documents that could be used to establish collusion. But
today, silence is the rule. As aresult, it is hecessary to make use of presumptive evidence in respect of
agreements without any formal legal framework, i.e. based on concerted practices. Accordingly, the
Commercial, Financial and Economic Chamber of the Cour de Cassation accepted on 8 October 1991
(Com. Bul. 1V, No.282, p.195) that the existence of an agreement could be established by the
“parallelism of behaviour” between oil companies that practised “rigorously consistent” pricing policies
among competitors. Since then, such presumptive evidence has been recognised in a number of cases
brought before th€our de Cassation, in disputes involving public works, electrical works and removal
companies doing work for civil servants.

It must be noted, however, that presumptive evidence in the form of identical economic
behaviour is relatively easy to establish in respect of horizontal agreements, but more difficult with regard
to vertical agreements concerning relationships between suppliers and distributors. Here there arises
another legal issue stemming from the contract between supplier and distributor—something that can
either confirm the economic analysis or nullify it, as illustrated by the following two examples. In the
first case, members of an economic co-operative or Economic Interest Grouping pledge to buy products of
a given brand only on terms negotiated by their co-operatives, without seeking to obtain their own, more
favourable terms: by doing so, they agree horizontally among themselves, and vertically with the co-
operative, to make prices uniform. This is an illegal practice which requires legal analysis of the contract
and, subsequently, economic analysis of the effects of the contract (see Com. 16 May 1995, Bull. IV,
No. 147, p. 131 and, once again, the Salomon case). In the second case, a supplier distributes products to
traders who have no legal ties among themselves, offering preferential terms to some but not to others. Is
this evidence of a vertical and horizontal agreement between the supplier and these distributors? The
answer is unclear, and shows the limitations of economic analysis alone.

It is true that the Order of 1 December 1986 provides other means of countering such obviously
illegal practices, with Article 36-1 sanctioning illicit practices between economic agents, most of which
have a contractual or near-contractual basis. In such cases, however, disputes are heard not by the
Competition Board, but by a civil court, with offending parties being liable only for damages and interest,
and not a fine. Moreover, it must obviously not be forgotten that Articles 8 and 10-1 of the Order, via the
notions of abuse of dominant position, state of economic dependence and abusively low pricing practices,
make it possible to file suit to the Competition Board and to sanction those who commit illicit actions.
Here, the evidence is entirely economic or based on accounting data, and is not easy for the Competition
Board to handle. Th€our de Cassation pointed out in a recent ruling that “the notions of agreement and
abuse of dominant position, under the meaning of Articles 7 and 8 of the Order of 1 December 1986, are
not mutually exclusive” (Cass. Com. 21 June 1994 - Bull. Cass. IV, No. 233, p. 182). By this, the
Commercial Chamber meant that the narrow provisions regarding anticompetitive practices laid down in
the Order of 1 December 1986 should not be interpreted too strictly, and that the concepts of agreements
and abuse of dominant position could be looked at together, in order to make it easier to prove illicit
behaviour—which would then be established by their detrimental economic effects.

The second remark concerns ways of proving that a market exists. Here, it is obvious that the
evidence is solely economic and that civil courts closely follow or draw upon the Competition Board's
conclusions. Proving the existence of a market is not diffgulse: it is sufficient to note the presence
of economic agents within a specific perimeter, exchanges between them and customers, and, lastly, the
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existence or non-existence of “substitutable” products in the market. The term market “perimeter” is
important, since it is here that the difficulty often lies. Civil judges cannot accept markets of variable
dimensions. By attempting to break markets down too finely within commercial or industrial activities,
the number of such markets is increased and their perimeters reduced. The discussion would be purely
academic if the consequences in terms of fines were not so serious, the amount in question being
calculated on the basis of the economic agent’s turnover and the illicit practice’s impact on the market.
As a result, if a market is defined too narrowly or in too limited terms—and in many cases such
limitations are indeed necessary—the punishment will be all the harsher owing to the consequences of the
anticompetitive behaviour on the market thus defined.

My final comment relates to the options open to the authorities to ascertain the existence of
practices that are contrary to free competition. In fact, this is where | should have begun, since in order
for courts to recognise presumptions of agreements or concerted action between economic agents, they
need to be furnished with economic, and generally accounting, documentation in order to form their
opinions. For that, it is not enough to show that competitors have complained—assuming they dare to do
so—but searches have to be carried out on the premises of those involved. Decided cases under the Order
of 1 December 1986 (Articles 47 and 48) have proven relatively strict here.

Why? Because this procedure infringing on the freedom of individuals and economic activities
has to be strictly controlled in order to avoid any abuse. Freedom of trade and industry have to be
reconciled with economic regulation designed to permit such freedom. In France, the search for such
evidence is not unrestricted, and remains subject to authorisation by the courts. In administrative
inquiries, authorisation is ex post, allowing government agents to enter premises and seize commercial
records and invoices. Authorisation is by the civil court, upon prior application by the authorities, setting
forth the grounds and producing supporting documents (Article 48). This séasite domiciliaire™)
takes place in the presence of a police officer, and the judge’s order must stipulate the reasons for it. At
any time, the parties may apply to the judge who authorised the search. He alone is empowered to rule on
challenges to its legitimacy and how it is carried out. Search authorisations may be appeal€duo the
de Cassation within five days of notification, in accordance with the rules of the Code of Criminal
Procedure.

Since 1988 these searches have generated a mass of cases b&uaue da€assation, and the
consequences have been far-reaching, since seized documents can no longer be used as evidence befor
the Competition Board. In this area, then, in which sanctions have been largely decriminalised, there has
arisen a form of habeas corpus with regard to the search for evidence. What is most important is to strike
a balance—as was emphasised above—between freedom of trade and industry and the economic system.
But it is true that there are a wide variety of cases which sometimes pose difficult problems. This is
certainly one of the trickiest tasks incumbent upon the Commercial Chamber @fuhee Cassation,
and one that determines the admissibility of evidence before the Competition Board.
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Diane P. Wood
Judge, Seventh Circuit Court, Chicago, United States

“How do courts develop and employ the specific standards of proof that are required to
implement the more general standards in law?” This is a very important question, particularly for those
who wonder whether one can draw a sharp distinction between merely interpreting a law and actually
elaborating it or adding to its contents somehow. The classic way of doing this in the US courts has been
to begin with the language of the statute and even with statutes as general as the various antitrust laws.
This proves to be a very useful starting point and, in fact, a constitutionally necessary starting point, if you
want to think of it that way. When the courts began to do that with the Sherman Act, they looked at the
words ‘restraint of trade’ which are very broad words. They thought of two possible approaches. One
approach was to tie it to the English Common Law, meaning that that phrase had acquired over the years,
and the other was to view it as a new piece of legislation that would be, at least to some degree,
independent of the common law. And it was the latter approach that they took. This was helpful in so far
as the common law had been rather narrow in its concept of a restrain of trade, but it also led to risks of
very broad, unpredictable, open-ended results. Some of the kind of risks Maureen Brunt was talking
about.

And it was not too long before, in the Standard Oil case, frankly through the use of a pun
practically, the Court developed a rule of reason analysis. The Court said that some restraints of trade are
reasonable, such as when the only tailor in town sells his business to a new tailor and promises that he will
not compete in the tailor business for the next two years in that town. That is certainly a restraint on his
trade but it is a reasonable one, as it facilitates the transaction. Other restraints of trade, such as price
fixing among existing competitors, are not reasonable. There was already a fairly intuitive economic
element to this but notice what the courts had to look at. Abuses can be perceived. You can hear people
complaining about them. You can see the victims of the Standard Oil Trust coming into the Department
of Justice and other places, saying: ‘we were thrown out of business by the following tactics’. Thus you
can see the results and you can see the conduct. It was looking at those things that helped the courts begin
to develop the substantive standards that apply under the law. It was not because they were all economic
geniuses before their time that they began to see certain types of practices that usually appeared to be
problematic.

Once a few of the ground rules were established though, a dialectic process essentially began
between economics and experience. At some times, this worked very well; at some times this worked not
so well, at least in the light of current economic learning. In the earlier cases, very broad lists of practices
existed using presumptions that were going to be presumed to be illegal virtually all of the time. It was a
long list by today’s standards, because it included conducts which we would still agree belong there - such
as price-fixing among competitors, market allocation among competitors -, but it also included group
boycotts, tying arrangements and resale price maintenance. In each of those three areas, one can make a
very strong economic case for a much more subtle approach. They may be a problem some of the time,
they may be a problem in some circumstances, but do we really want to say that they are really inevitably
‘evil’ for the economy? We probably do not. Nonetheless, the courts had these presumptions in place and
they followed them.
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By the time the 1970's came, the courts questioned the utility of presumptions in the area of
competition law, because any presumption is going to miss the accurate result in some cases. It would be
good for some percentage, you would have to decide that needs to be - 90%, 80%, 70% - and it will
unfairly condemn conduct in some cases. Even a cartel among competitors might strike one as not really
harming the market too badly. In Washington, people who rented roller skates (as they were then called
before they became roller blades), at Farrowgate Square, Washington DC, decided that they should get
together. They all agree to charge the same price for the roller skates per hour rental, because competition
was driving the rental rates down to a level that many people did not like. Their conduct was publicised
very broadly in the newspaper. It really was in some sense a cartel: if you really wanted to rent a pair of
roller skates at Farrowgate Square during the noon hour, you were going to pay may be $5 per hour
instead of $3.50. On the other hand, we all might think that the world was not going to rise or fall because
of such behaviour. If the price really did go up to $5 per hour, it was awfully easy for somebody else to
put a stand up with some more roller skates and charge $3.50 again. And it was not likely to last more
than a day or so. This example illustrates that all presumptions in some way will be over-inclusive. The
courts began to worry about this significantly by the time the 1970’s came. A steady development
occurred in the US courts from that time forward, abandoning the use of presumptions, abandoning the
per serule in area after area and substituting something that takes more into account the market power of
the firms in question, the likelihood of efficiencies from the arrangement, and criteria which are familiar
in economic analysis.

At the same time, and not by pure coincidence, one began to see literature suggesting that
antitrust laws themselves really should not have multiple goals, because multiple goals are an invitation to
unclear rules and capricious enforcement. Enforcement is very difficult when two goals come into
conflict and if one of the goals is to preserve many small businesses while another goal is to make the
prices low. There were cases where such goals came in conflict in the US courts. The goal of preserving
small businesses is a very worthy goal but it is not one that US antitrust laws are asked to perform.
Several laws exist in our legal system such as the Small Business Administration, the Tax Code and many
other mechanisms to facilitate and encourage that kind of business organisation. Through that way
antitrust law is pared down to something which always does have an answer. Some good economists
might still be needed to solve the problems raised by multiple criteria but it will have an antitrust answer.
In summary, the US courts have moved along this way. It began with experience; it moved through
presumptions. We are now at a stage where presumptions are far less used in the economic analysis of the
particular transaction.
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Marshall E. Rothstein
Member, Competition Tribunal of Canada and Judge, Federal Supreme Court of Canada

Four topics are discussed here: i) the development of criminal and civil competition offences; ii)
the undue lessening of competition standard; iii) the relevance of intent; and iv) market power.

First, how criminal and civil offences developped? Until 1976, all Canadian competition law
was criminal in nature. The Canadian justice system is based on the adversarial approach and generally
only the government brings a competition case to an independent court or tribunal. The court or tribunal
adjudicates the case between the government and the parties to the alleged offence. When competition law
was al criminal, the government had to prove that a person was guilty beyond a reasonable doubt. The
person was assumed innocent unless proven guilty beyond a reasonable doubt. This was a very high
standard. While there were some convictions in conspiracy cases to fix prices, there was never a
conviction in a contested merger case. There was an interplay between the development of jurisprudence
and statute, because the reason for the development of civil offences was that the courts were not finding
merger offences and other types of competition offences when the standard was as high as in a criminal
context. Therefore, in 1976, legislation was enacted splitting offences between criminal and civil. The
reason for creating the civil offences was to reduce the standard of proof from ‘proof beyond a reasonable
doubt’ to ‘proof on a balance of probabilities’ for the civil offences so that competition offences could be
made the subject of more effective enforcement. Price fixing remained criminal as did mergers and
monopolies. But refusals to deal, exclusive dealing and tied selling were made civil offences. In 1986,
abuse of dominant position and mergers, which prevented or were likely to prevent or lessen competition
substantially, became civil offences. In essence, civil offences while injuring competition are not
considered morally reprehensible. Conspiracy cases continued to be decided by the criminal courts. Civil
cases are now adjudicated upon by an administrative tribunal called the Competition Tribunal. But in
either case the government must bring the criminal or civil action.

Second, what is the undue lessening of competition? Our criminal standard is that competition
must be lessened unduly. Our civil standard is that competition must be lessened substantially. While the
words ‘unduly’ and ‘substantially’ are different and will be proven according to different standards,
beyond a reasonable doubt or balance of probabilities, they tend in the same direction. In the case of
criminal conspiracies to limit competition unduly, the Canadian law provides that the court may infer the
existence of the conspiracy from circumstantial evidence without direct evidence of communications
between the parties. This again is as a result of judicial decisions that the Parliament of Canada felt made
it necessary to clarify the law by way of statute. In 1992, in a case in the Supreme Court of Canada, called
Nova Scotia Pharmaceutical Society, the word ‘unduly’ was tested as being unconstitutionally vague.
Certain statutory directions about how to deal with the word unduly were creating some difficulties. For
example, the Competition Act specifically states that for the unduly test to be met, it is not necessary to
prove that the conspiracy would virtually or completely eliminate competition from the market. And it
was alleged that this created vagueness. But the court disagreed and said that the statute was not void for
vagueness. They defined the word unduly as denoting a sense of seriousness, not affected to a minimal
degree but to a significant degree. The guidance provided by the Supreme Court directs the lower courts
and the Competition Tribunal towards a flexible and pragmatic approach to deciding cases. While some
degree of consistency and certainty is foregone by this approach, it recognises that competition law
constitutes the application of complex economic policy that, on the one hand, is intended to promote a free
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competitive market while, on the other hand, does not inhibit the legitimate growth of firms and the
promation of efficiency. It also recognisesthat over time competitive considerations must reflect new and
changing competitive redlities.

Third, when and how does intent have to be proven? Intent need only be proven in criminal
cases. In civil cases we only look at the effect of the anticompetitive conduct. If competition is or will
likely be lessened substantially, the civil offence is proven regardiess of the intent of the parties. Of
course, if there is evidence of intent or purpose, in a civil case, that evidence may be useful in
demonstrating the likely effect of the anticompetitive conduct but proof of intent as such is unnecessary in
civil offences. For acriminal case, the Canadian Competition Act provides that it is not necessary for the
government to prove that the parties to the conspiracy specifically intended that it lessened competition
unduly. In the Nova Scotia Pharmaceutical case, the Supreme Court said that this provision was not vague
and that the statute still required the proof of subjective intent. Subjective intent is determined once it is
proven that the parties to the conspiracy intend to enter into an agreement and have knowledge of its terms
and that a reasonabl e business-person should have known that the lessening of competition unduly was the
likely effect of the agreement. If those are proven, that is sufficient. Then the inference can be drawn that
the parties intended to carry out an agreement to lessen competition unduly.

Fourth and last, a word about the market power standard. In Canada, as in other countries, the
court first determines the relevant market in terms of product and geography. Next, it decides the question
of market power, having regard generally to market shares and the question of ease of entry into the
market. While the court looks at numbers, what constitutes a minimum market share for market power
has not been the subject of numerical determination. Nor have entry barriers been the subject of
predetermined rules or guidelines. However, the courts have said that in criminal activity minimal market
power is sufficient for there to be a finding of prevention or lessening of competition unduly. In civil
cases, the market power standard is higher. At least in civil matters, there has been pressure from some
quarters - particularly the bar which is involved in giving advice on whether a merger might offend the
Act, and wants bright lines or increased certainty for their clients - for the Competition Tribunal to
provide explicit guidelines on, for example, how much lessening of competition is substantial, how much
market share leads to market power, and how much market power constitutes market dominance, and the
like. In Canada, the Competition Tribunal has not taken that approach to date. The government’s
Competition Bureau has issued merger guidelines which contain standards for the guidance of those
involved in competition matters. These guidelines have been referred to by the Competition Tribunal in
some of its decisions, but they are not binding on the Tribunal. However, since it is the government that
decides whether to bring a competition case to the court or the Tribunal, we can presume that the
government will tend to follow its own guidelines. That provides a visible set of standards for the public
in their business conduct.
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Marina Tavass
Counsellor, Court of Appeal of Milan, Italy

Italian law provides for the principle of “allegation by the parties”. As regards proof, courts can
only hear evidence from the litigants and do not have major investigative powers. The burden of proof is
governed by Article 2697 of the Italian Civil Code, which stipulates that: “Any person wishing to assert a
right before the court must prove the facts upon which that right is based. Any person who challenges the
relevance of these facts, or who contends that the law has either been changed or expired, must prove the
facts on which the exception is based.” This rule, which stipulates precisely what evidence is to be
furnished respectively by the plaintiff and the defendant, plays a key role in the proceedings, since
disputes often hinge on whether or not one of the parties has fulfilled his burden of proof. In other words,
if a plaintiff fails to substantiate his claim, it will be rejected regardless of the opposing party’s attitude
(unless that opposing party has conceded the plaintiff's rights), and even if the defendant is judged in
absentia.

This same principle of the burden of proof has also been invoked in cases of dominant positions
in reference markets and to substantiate the presence of an agreement, with the plaintiffs’ claim being
dismissed. Dismissals have been based on the plaintiffs’ failure to present sufficient evidence to
demonstrate competing firms’ market power and to determine whether agreements were or were not likely
to be detrimental to the structure of national markets or major segments thereof (see, in this regard, the
Omnitel/Telecom case of the Appeal Court of Rome and the BB.Center/Parabella case of the Appeal
Court of Milan, judgement of 21 March 1993; see also the Order of 20 September 1995 in the
Sanguinetti/ANJA case; Order of 31 January 1996, Comis/Ente Fiera di Milano case).

Italian courts have no investigative powers independent of motions by the litigants, other than
special investigative measures or instruments, such as expert reports (Articles 61ff of the Code of Civil
Procedure) or requests for information from the authorities (Article 213). Judges may not investigate the
facts of a case freely; the law is very explicit in defining what evidence is admissible in court, as well as
the form and manner in which it is presented and accepted.

The principles we have just outlined also apply in competition cases, since the national antitrust
act did not introduce any exception or particular investigative instrument for judges. Nevertheless, the
recent provision transcribing into Italian law the TRIPS Agreement (reached at the Marrakech session of
the Uruguay Round on 15 April 1994 and implemented via D.L. No. 198 of 9 March 1996) invested
judges with broader powers in respect of trademarks and patents, enabling them to seek evidence and
other elements on which to base their decisions, even though these powers are still conditional upon a
motion by one of the litigants (e.g. discovery, acquisition of information from the opposing party,
confiscation or description of evidence of the reported violation, from third parties as well). However,
antitrust legislation makes no such provision to expand the investigative powers of ordinary courts to
reflect the specificity of such cases; the only valid references in this respect are the general principles that
govern the Italian judiciary.

It is important to see how courts refine legal criteria when enforcing competition laws, since the
legislation in question, and Act No. 287/90 in particular, is based on broad principles whose content is

Texte en francais disponible a la page 224.
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difficult to define. Nonetheless, Act No. 287/90 provides a specia instrument for interpreting these
rules—one that draws on the principles of EC legislation in respect of competition law. Article 1,
paragraph 4 of Act No. 287/90 stipulates: “The provision contained herein shall be interpreted on the basis
of the judicial principles underlying the European Communities’ regulation of competition.” Nothing of
the sort is to be found in the judicial systems of other European States, even if the authorities responsible
for the enforcement of competition law have spontaneously and in a timely manner provided an
interpretation coherent with Community principles.

It was feared that Italian courts would not take favourably to this limitation, but such was not the
case. In fact, a large number of rulings, at both a preliminary and substantive level, drew not only upon
the principles contained in Articles 1-8 of the Treaty of Rome and the fundamental principles relating to
competition (e.g. the guarantee that competition be not distorted, unity of the integrated market), but also
to factors arising from the case law of the Court of Justice and the Court of First Instance, and even from
the Commission of the European Communities.

It was believed that, under Article 11 of the Constitution, the lItalian judicial order accorded the
same value, in Italy, to EC rules as they had under the Community system. This was upheld by the
Constitutional Court, which also held that national judges act as Community judges and must, in that
capacity, comply with Community provisions and disregard any domestic rule that conflicts with them,
irrespective of whether that rule was adopted prior to or subsequent to the EC rule. This principle should
be considered as valid for Community regulations as well as interpretive rulings of the Court of Justice
(Constitutional Court No. 170 of 8 June 1984, No. 113 of 23 April 1985).

This is why—in analysing horizontal and vertical agreements, defining relevant markets,
substantiating the existence of a dominant position and of abuse thereof, and choosing criteria for
assessing concentrations or exemptions—Italian judges have constantly referred to cases submitted to
Community bodies for review, and to principles laid down in the various decisions, which are cited
explicitly in many of their competition-related orders and rulings.

Accordingly, in defining the concept of “relevant market”, the criteria defined by Community
case law in terms of product markets and geographical markets were adopted, whereas to substantiate
dominant positions reference is made to elements such as market shares, number of competitors, a firm's
technological superiority, the refinement of its own organisation, the firm’'s dynamic prospects and the
persistence of its position. It was precisely this approach that the Appeal Court of Milan expressed (Order
of 10 January 1996, Scamm/FAI Komatsu Industries case) when it examined a case of abuse of dominant
position deduced from discriminatory pricing practices. Citing the decision of the Court of Justice and the
precedents examined by the Commission in respect of application of Article 86 of the Treaty, the Milan
court deemed that the dominant position ought to be examined in the light of so-called “structural”
criteria, these being represented, first, by shares of the relevant market and of each of the “segments”
examined, both in absolute value, which takes turnover into account, and as percentage shares of the
competition and the number of parties present in the sector under examination (see the United Brands
case, Court of Justice, 14 February 1978; Hoffmann/La Roche-vitamin case, Court of Justice,
12 February 1979; PB Industries case, Commission, 5 December 1988; Michelin case, Commission,
7 October 1981 and Court Order of 9 November 1983).

The principle expressed in the aforementioned Hoffman/Laroche decree was implemented in the
following terms: “The dominant position referred to in Article 86 corresponds to a situation of economic
power whereby the business holding such power is able to hinder the persistence of effective competition
in the market in question, and to a firm’s ability to behave in a fairly independent manner vis-a-vis its
competitors, its customers and, in the final analysis, consumers” (in similar terms, see Commission,
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9 December 1971, in the Continental Can case, and the decree of the Court of Justice of 5 October 1988 in

the Alcatel/Novosan case). Similarly, to define the concept of an enterprise, the Appeal Court of Milan

(Order of 31 January 1996, Comis/Ente Fiera di Milano) deemed that it could transcend purely judicial
guidelines (Civil Code Article 2195) and refer to economic and market organisation criteria taken from
Community case law arising from interpretation of Treaty provisions. This notion has been expanded to
encompass all bodies that could be considered as engaging in “economic” actions and deploying their own
resources and personnel (cases specifically cited were Mannesman, Order of 13 July 1972; Am.
Autonome Monopole di State, 15 June 1987; Hofner/Macrotron, Order of 23 April 1991; PVC,
Commission, 21 December 1988 No. 31/865; Eurotunnel, No. 32/490).

Italian law, by opting to invoke Community principles, has enabled courts and competition
authorities in Italy to refer directly to the European Community’s more than 30 years of accumulated
experience in the realm of competition. It was therefore possible to lend substance to such general terms
as “undertaking”, “relevant market”, “restriction of competition”, “dominant position” and so on. As a
result, legislative developments in Italy would seem consistent with the intention of making laws uniform
throughout the Community—above all with a view towards instituting the single market.
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Christopher Bellamy
Judge, Tribunal of First Instance, European Communities

The Court of First Instance was set up, in 1989, to discharge the Court of Justice of cases
involving detailed actual review including, notably, competition cases. Since then, by further transfers of
jurisdiction, the Court became in effect a court of general jurisdiction. Judges have been invited, for
example, to stop French nuclear tests in the Pacific. They find themselves dealing with ‘Mad Cow’
Disease. They also deal with applications of a freedom of information type for access to community
documents. We are the Court of Appeal under the Community Trade Regime. But the heart of our work
remains competition and the related topic of state aids.

As regard competition, the name “Court of First Instance” is something of a misnomer, because
in the EU context there will always exist already a decision by the Competition Authority, that is the
European Commission. The role of judges of the Tribunal of First Instance, as illustrated earlier by Mr.
Potocki, is to control the legality of that decision. So we are not a trial court, we are a court of judicial
review. The grounds of review are essentially the same as those found in most national jurisdictions,
including common law jurisdictions. That is to say, lack of jurisdiction, procedural failure, error of law,
defective reasons, manifest error of appreciation and so forth. Among those grounds, though not
specifically mentioned in the Treaty, is now established ‘error of fact’. Indeed a few days before this
Seminar, a decision of the Commission affecting the Channel Tunnel was annulled because the
Commission made factual errors in determining what the nature of the contractual arrangements was.

In TFI cases where companies can be fined up to 10% of turnover, the highest fine to date being
70 millions ECU and where fines of 25 or 30 millions are common, control over the facts is essential. As
regards standards of proof, facts probably fall into three difference kinds. First of all, there are primary or
basic facts: what happened? did such a meeting indeed take place? was there such and such telephone
call? if so, was an agreement in fact made? We control all these facts quite carefully. As in many
continental jurisdictions, mostly it turns on the existence of written proof. Very little in fact is based on
oral testimony.

No clear standard of proof has been established. The fact is that the Tribunal is working in a
diversity of legal traditions in an international framework and in a quasi-criminal context. We therefore
tend to say that a given fact is proved ‘a suffisance du droit’, or in English, ‘to the requisite legal
standard’. Without, however, saying quite what that standard is. Thus, we have not yet articulated the
difference known in common law systems between the criminal standard of ‘proof beyond reasonable
doubt’ and the civil standard of ‘balance of probabilities’, a difference which is also known in civil law
systems but not perhaps articulated in quite the same way. In practice, we are applying something very
close to the criminal standard but perhaps subconsciously making some allowance in cartel cases for the
inherent difficulty of proving collusion. You do not always have a document of the kind we had in one
case prepared by the loyal secretariat of the cartel which was headed: ‘Minutes. Point 1: It was agreed
that no minutes should be kept'.

More seriously, the Wood Pulp decision of the Court of Justice teaches that conscious

parallelism in itself is not normally sufficient to prove a cartel, at least where parallel behaviour can be
plausibly explained by the nature of the market. In practice, in cartel cases, we often use the following
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syllogism, sometimes known as ‘le syllogisme de la preuve’, which goes as follows. ‘You were at the
meeting, afterwards your market conduct followed that of the others. You have offered no other plausible
explanation, so we find the infringement proved.” This perhaps goes a little close to the line, as regards
such topics as the privilege against self-incrimination and what, under the US constitution, would be the
Fifth Amendment, This also touches the problem already mentioned by Mr. Léonnet which is the
balancing between the liberty of the subject and the need to ensure that economic laws are properly
enforced. A certain tension in this area regarding to what extent you can demand explanations to people,
to what extent you can search premises, etc. is beginning to appear as between the jurisprudence of the
European Community and that of the European Court of Human Rights at Strasbourg. This remains
something of a delicate issue.

The second group of facts are now facts of an economic nature and this becomes more complex.
Economic facts: what is the relevant market? what is substitutability? is there a dominant position? This
is probably a question of fact or a mixed question of fact and law. But whether it is a question of fact or a
guestion of law has not really been sorted out yet. It is important because the right of appeal from the
Court of First Instance to the Court of Justice depends upon whether you can raise a point of law. We do
not yet have a clear finding on whether the question like that of the market is a point of law or a pure point
of fact. In practice in this area, it is somewhat difficult to dislodge the findings of the Competition
Authority on what the relevant market is. The Court of Justice has done so in the past. The famous
Continental Can Case, as early as 1972, 25 years ago, is an example where the Court said that, on the
supply side, there is no market for metal cans for fish paste, there is just a market for metal cans, and upset
an economic finding of fact on the basis, in effect, of manifest error.

If this kind of factual evaluation is contested, both parties will file experts’ reports, or what
Diane Wood called earlier their ‘hired guns’ will be called in to support their respective points of view. In
practice, if these reports are sufficient to raise doubts in the minds of the courts as to the correctness of the
definition of the market in the decision, we do not proceed, as a Common Law court would, to cross
examination or even to a confrontation among the experts. The more normal model would be to appoint a
court expert or even a panel of three experts, one nominated by each party and one chosen to be neutral,
and to rely on the report of the experts. Although not abdicating judicial control over the decision, those
experts reports would be important. It was done in the early days in the Diestuffs decision and has been
done more recently in the Wood Pulp case, to considerable effect. The same technique is likely to be
followed on questions of dominance. As regards questions of abuse, probably the question of whether a
particular conduct is to be regarded as abusive, that is to say whether it is justified or not, becomes more
close to a question of law rather than a question of fact. The question of whether there is some effect on
trade between Member States is also now pretty well a question of law and not any longer a question of
fact.

In the third category of facts, one is probably moving away from facts strictly so-called and

almost entering the question of policy. For example, in a decision granting exemption under Article 85-3
of the Treaty, the competition authority, the Commission, will have to decide whether certain alleged
improvements flowing from the agreement, perhaps as a joint venture, are such as to outweigh the
detriment to competition and are indispensable. In this respect, we accord, in practice, a considerable
margin of appreciation to the competition authority and it is only rarely that the Tribunal of First Instance
will interfere on a factual issue. However, Tribunal’ judges do have the possibility of entering via a very
convenient route known as ‘defects in the reasoning’ or ‘défauts de motivation’. It is probably by that
route that the decisions of the Commission are most closely controlled.
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DISCUSSION

Frédéric Jenny - CLP Chairman

All these presentations on standards of proof in competition cases are high-powered and very
interesting. | may be very naive - being an economist that may not surprise anyone - but what is
interesting is the way in which, in different jurisdictions, the standards of proof or the nature of

the prohibition may change as one wants to get a specific result. The two first presentations

under this theme really complement each other. Mr Léonnet shows how the use of presumption
rule is, in fact, a way to facilitate the enforcement of competition law while Ms. Wood takes the
reasoning one step further and says what are the limits of this. Also, Mr. Léonnet explains that
France switched from criminal violations to administrative sanctions because the proper results
could not be reached. In Diane Wood'’s reconstruction of the American antitrust history emerges
also the idea that the proof of presumption did not get the proper result because it was really too
wide. There is thus a tendency to abandon it. Judge Bellamy says that the EU basically apply
criminal standards. However, as it is very hard to prove cartels under a criminal standard, they
have to adapt. The research for efficiency and economy seems therefore to be very empirical and
this still troubles me a little bit, being an outsider in the legal debate.

Ronan K eane - Judge, The Supreme Court, Dublin, Ireland

Surprisingly, nobody has yet quoted Adam Smith according to which ‘whenever two traders
meet, some mischief to the public is afoot’. One hopes that none of OECD legal systems go that
far, that any agreement is automatically suspect simply because the two traders should be in
competition. In relation to the difficult problem of the burden of proof, it emerged, particularly
from Judge Bellamy’s contribution, that with a body like the EU Court of First Instance, there
exists some, perhaps necessary, blurring of the sharp boundary drawn by common law
jurisdictions between the burden of proof in civil cases and the burden of proof in criminal cases.
It emerged too from Judge Rothstein’s contribution, at least in so far as the common law
countries are concerned - and this is probably because of constitutional provisions -, that a law
imposing a penal sanction, be it a fine or imprisonment, could never be administered on any
other basis than the establishment of the crime beyond reasonable doubt. In most common law
countries with written Constitutions, any other procedure would be of dubious constitutional
validity. Regarding Judge Bellamy’s observations on what constitutes a question of fact or law, |
would have thought that the examples cited, such as the definition of the relevant market and the
related question of substitutability, would be generally treated, again in common law countries,
as questions of fact. At the appellate level, however, the appellate court would always find itself
free to draw different inferences from - bearing in mind Mr. Bellamy’s distinction between them

- primary facts and the inferred facts as they were. This remark applies probably in the English
jurisdiction as much as the lIrish jurisdiction
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Marina Tavass — Counsellor, Court of Appeal of Milan, Italy

With regard to the burden of proof and presumptive evidence, it has to be emphasised that
presumption is difficult to define. Italian law clearly acknowledges this method of proof, yet the
Court of Cassation has stated repeatedly that presumptions needed to be numerous and
convergent. Moreover, these presumptions must be based on evidence provided by the litigants
themselves. Disputes of this nature are often resolved on the basis of whether or not the party
that is supposed to provide the evidence has fulfilled the burden of proof. This is a lega
principle that appliesin Italy but, | believe, in many other Member countries as well. Because it
is somewhat restrictive for courts, legislation should be adopted to expand the investigative
powers of ordinary judges—legislation that takes the specificity of competition law into account.

Delegate for Spain

The problem of proof differs, depending on the jurisdiction in question—civil, criminal or
administrative—in countries where these different jurisdictions co-exist. In order to prove
alleged facts, Spain has no provisions specifically applicable to violations of competition law.
The same problems arise for many other types of violations or offences, inasmuch as the
perpetrators of such deeds obviously attempt, in all areas and using all means, not to leave any
trace—thus making it difficult to furnish proof. But, apart from any problem with the choice of
applicable jurisdiction, the preference accorded to a given type of jurisdiction is particularly
important in countries in which one jurisdiction has a monopoly over violations of competition
rules. For example, in order to bring a civil suit in countries having specialised administrative
bodies, such as a Competition Council or Tribunal, it is first necessary for that body to find that
such a violation has taken place at the national level. In the case of a civil suit arising from a
violation of Articles 85 and 86 of the EEC Treaty, it is first necessary to obtain confirmation of
the violation from the Commission or, where applicable, the Court of Justice or the court of first
instance.

In a dispute between individuals, i.e a civil one, the economic system should probably not
conduct its own defence. It can be noted in this regard that the authorities are not represented in
most national legal systems. When a dispute arises between individuals, the main problem is the
length of time that may elapse before a judicial ruling can be obtained on substance or the
legitimacy of a civil suit. Itis, in fact, necessary to await the decision of the competition court
or specialised administrative body, and then any administrative appeal to the courts. It is only
thereafter that the parties lodging an appeal to the civil courts are free to file a civil suit.

Paul Mafféi — Counsellor, Court of Appeal of Brussels, Belgium

Proof always hinges on a series of factual data that themselves determine whether practices are
competitive. In Belgium, the evidence is generally provided by the investigation carried out by
the Competition Department. The Department was instituted by law for the main purpose of
seeking and recording factual data concerning competitive practices. However, the Competition
Department, which in fact has only an investigative role, can in no way prejudge subsequent
decisions of the Competition Council, the Belgian administrative body having jurisdiction over
such matters. The Competition Department plays an essential role in the process in that its task
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is to investigate complaints filed by either individuals or businesses, or at the request of the
Ministry for Economic Affairs, should the Ministry wish to denounce anticompetitive practices.

Frédéric Jenny - CLP Chairman

If there are trade-offs between the kind of prohibition (be it criminal, civil or administrative) and
the standards of proof, and as a consequence the number of cases which can be successfully
prosecuted, there is likely an economic argument in favour of one or the other, depending on
whether you want to avoid having too many or too few successful cases. Mr. Maffel implicitly
referred also to another dimension : who should bear the cost of establishing the proof? This of
course depends on whether an administrative or acivil or criminal proceeding isinvolved. Asan
economist, | would say that, if an anticompetitive behaviour is a cost to society, administrative
or criminal proceedings would likely shift the cost to the society as a whole so that trying to
fight those practices in that way makes sense. On the other hand, civil proceedings may get to
the courts the wrong kinds of cases or involve costs for private parties that should be borne by
the society as awhole.

Lars Jonson - Judge, The Market Court, Stockholm, Sweden

First, in Sweden, there is no distinction between issues of fact and issues of law. Thisis of very
little importance in Swedish law. For instance, it has no relevance for the right of appeal to the
market court which is the last instance of competition cases. Another point likely to be stressed
is the difference between assessing behaviour in the past and trying to assess future effects. As
to behaviour in the past, we can by and large use the normal standards of proof. But assessing
future effects seems to be more a question of evaluation than of proof in a strict sense. By the
way, and in answer to the previous Japanese comment, this need to assess future effects may be
one factor that makes competition |egislation more special than other special legisation.

More generally, and in answer to questions put in the background document on this subject, |
wonder to what extent the assessment of standards such as mentioned there is a matter of setting
standards of proof. It can be argued that some such standards are part of substantive law. For
instance, the Swedish cartel prohibition applies only to restrictions which have substantial
effects on competition. This rule does not change the standard of proof. It only puts at a new
level the borderline between what is prohibited and what is not. To some extent, the legislator
has set standards of proof: this means a simplified burden of proof on the competition authority.
This is the case in Sweden with regard to exemptions from cartel prohibitions. Enterprises
applying for an exemption have to prove that the conditions for the exemption are fulfilled.
Standards of proof can of course also be modified by case law by the courts themselves. The
only comment would be that the court has then to take into account the rights and interests of
both partiesin alitigation. Thislast consideration puts a definite restriction on the possibility to
lessen the burden of proof resting on the competition authorities in the court proceedings.

Delegate for Netherlands

Netherlands’ judges were invited to participate. They did not seem very interested in this whole
debate on competition policy but this may change in the future. The new Dutch law will be
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debated in Parliament hopefully at the end of this year. We have proposed to drastically change
the system: for the time being, we have an abuse system combined with criminal law and we will
change for a prohibition system with administrative law. One of the basic rationales for this
drastic change from criminal to administrative law is that the present system is felt as simply not
effective: very few cases in the Netherlands seem to be able to be treated according to the
current system. In the new system with an administrative law a lot more cases will hopefully
come forward. On the other hand, this very same rationale is heavily criticised in the
Netherlands by the judiciary. Namely, they are afraid that too many cases could come forward
in the new system and that the rights of defence could not be respected enough.

Delegate for Japan

If I understand correctly Judge Bellamy’s written contribution, the opinion of the competition
authority is generally respected on the third factor on policy. With regard to the second
category, which is the economic fact, is it correct to understand that no special weight is given to
the opinion of the competition authority, because it is its very judgement which is being
contested?

Christopher Bellamy - Judge, Tribunal of First | nstance, European Communities

Ragarding the second category, it is quite difficult to dislodge, for example, the definition of the
relevant market arrived at by the competition authority. So weight is given to it. In the third
category, however, even more weight is given to the competition authority. The system in the
basic regulation, Regulation 17, is described as an administrative law system and the penalties
are described as administrative penalties. Our Dutch colleague has just referred to changing to
administrative law rather than criminal law in the Netherlands. 1 still wonder myself whether
and how far, by simply calling something an administrative system, you can escape the
constitutional restraints that normally apply in a criminal context. After all, very heavy financial
penalties have to be paid be they called penalties or fine. This seems to be a very delicate area,
as Justice Keane has rightly emphasised. The basic dilemma of many courts in this area seems
to be that two public interests are in play. There is a public interest obviously, that the rights of
the defence must always be respected and nobody that is innocent is convicted. But, in many
ways, it is just as important that the guilty is convicted as it is that the innocent goes free and we
are basically grappling with that dilemma.

Delegate for Finland

In Finland, there is not so much of discussion about standards of proof. We have to estimate the
evidence. If we discuss standards of proof, we are actually discussing substantial law questions.
Therefore, if we give some relevance to written standards, it must be a legal question. We have
an administrative law process with administrative courts and the principle of the free
deliberation of the evidence. We do not see clear borderlines either between proof and evidence.
The basic question is always to decide whether facts in the given case are sufficient to take a
decision. Mr. Chairman, you raised the question of costs. Here is how it wotks in the Finnish
system. In the Competition Council Act, a provision says that the Council may hear witnesses
and experts and request experts’ statements. Witness and experts are to be be paid from the state
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funds. It is, therefore, quite important to make sure that competition cases are in the public
interest.

Delegate for the United Kingdom

Mr. Chairman, your remark is puzzling. Authorities might well bring a different number of
predation cases according to the kind of law that was operating. | believe that in Canada price
predation might be regarded as a criminal offence and hence the remarks that the judge made
about the importance attached to intent is being very relevant. In acriminal case of predation, in
most systems, predation would consist in the abuse of a dominant position, and perhaps the
standards of proof would still be very demanding. It would be not so strong as a criminal
jurisdiction. In many countries, predation would be dealt with entirely administratively with no
financial penalties even if averdict of predation was concluded. No rights of appeal against that
judgement exist in the British system. So perhaps the standard of proof that we would be able to
apply in apredation case in the United Kingdom would be less rigorous - perhaps than in the EC
system and certainly than in Canada and - | suppose - in America where predation would be a
criminal offence. So, perhaps there are quite different sorts of standards of proof in that,
admittedly rather specialised, area of anticompetitive conduct.

Frédéric Jenny - CLP Chairman

If | understand correctly, this is a partial answer to what Judge Bellamy was saying: just by
labelling something administrative fine you cannot avoid due process. However, you can still
relax somewhat the standards of proof depending on the result.

Delegate for the United Kingdom

A number of predation cases occurred in the United Kingdom since the deregulation of the bus
industry. If we had been operating in one of the other competition systems around this table,
there would have likely been a lot of appeals against the findings reached by the British
Authorities in those predation cases. However, the case ended with us with the mere undertaking
of the industry that, future pricing policies will be arranged somewhat differently. Anyway, there
is no scope for appeal in the UK. In another jurisdiction, however, the case would surely go
through the courts and people would be challenging our analysis of the predatory pricing.

Marshall Rothstein - Member, Competition Tribunal, Canada

To compare with the Canadian law, there is a criminal offence of predation in Canada. If such
action were brought in the criminal courts, the consequences could be jail or a fine or some
penalty. Nonetheless, the government has the option of bringing civilly a predation case as an
abuse of dominance, in which case the remedy is an order for cessation or something similar. In
relation to what Judge Bellamy said, it should also be made clear that, in Canada, the difference
between civil and criminal offences is largely based upon the remedy being sought. Thus, in a
criminal offence, as in the example of predation, the remedy could be jail or a fine whereas in
civil process, that remedy is not available. In civil process, the remedy is an order to cease the
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practice. There is therefore, in Canadian terms, a substantial difference between whether the
action is brought civilly or criminally and not just one of terminology.

Christopher Bellamy - Judge, Tribunal of First Instance, L uxembour g, European Communities

From the EC point of view, the other element to consider is that sanctions can only be applied to
corporate bodies: there is no personal liability. Then, regarding this question of proof, it may

well be the case, but it is not particularly logical, to say that “the less the penalty, the easier it is

to prove the offence”. It may be perhaps how it works from the very liberal (from this point of
view) British position where there are virtually no sanctions. Then it is probably rather easier to
prove a case right through to the criminal end. At the end of the day, however, it comes down to
something pretty fundamental regarding the legitimacy of the system and its compatibility with
fundamental rights. If really heavy penalties are imposed, most systems today rightly demand
high standards of proof as the price for making those penalties acceptable in modern society.
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JUDICIAL REVIEW OF COMPETITION CASES

Sarah S. Vance
Judge, District Court of Eastern Louisiana, United States

I Introduction and executive summary

In the more than 100 years since the United States first adopted competition statutes, American
federal judges have played a very active role in the development and enforcement of the US competition
law. These introductory remarks summarise the strengths and weaknesses of judicial precedent or judge-
made law as a source of competition rules. Parts Il. to V. below make some general observations about
how U.S. competition precedent operates in a changing economic and political climate and discuss in more
details the strengths and weaknesses of this mode of competition enforcement..

The role of the judiciary in the United States differs considerably from many other countries.
American competition statutes are, for the most part, broad pronouncements and the specific content of
American competition rules has been defined on a case-by-case basis by the courts in the Common Law
tradition rather than by legidative enactment or administrative legislation. Federal judges serving life
tenured positions thus control the liability standards, evidentiary burdens and standing requirements in
competition cases. What are some of the consequences of the central role played by the US judiciary?
Have judges - mostly generalist -, been up to the task of crafting decisions that are not only accurate in
particular cases but form a predictable, coherent and enforceable body of competition principles? The
answer to this question is yes and no.

First, what are the strengths of judicial precedent as a source of competition law? Judicia
precedent clearly has the potential to respond flexibly to changing economic conditions. Competition
precedent in the US has been able to absorb and reflect scientific economic thinking and has been able to
change in response to changing developments in scientific economic thinking. For example, as Diane
Wood mentioned, although US competition law has populous routes in the late 19th century, it has
evolved to place heavy emphasis on economic analysis recently in the form of Chicago School economic
thinking, although there has been some small inroads made by post-Chicago School economic thought.

Another characteristic of precedent-based competition law has been that it has demonstrated a
tendency toward moderation. For example, in the late 1970s, American federal courts were clogged with
private treble damage antitrust actions and the enforcement agencies had gone to the edge with some
highly criticised enforcement proceedings. The economic and business communities perceived that the
antitrust laws had over-policed the marketplace to the point that they were deterring pro-competitive
business conduct. The US Supreme Court responded with three decisions. It eliminated the rule of
presumptive illegality for most vertical restraints and it heightened the standing requirements for private
parties to bring antitrust actions in two important ways. In so doing, the Court’s analysis reflected the
evolution of economic theory that had occurred since the 1960s. The effect of these decisions was to stem
dramatically the flood of private antitrust litigation in American federal courts.
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But just as the Court through precedent moderated the public and private enforcement excesses
of the 1960s and 1970s, it has used its decisions as a restraint in the 1980s when the enforcement agencies
and others sought to abandon other established tenants of US competition law. The Court thus resisted an
assault against the rule of presumptive illegality that applied to resale price maintenance although it
increased the evidentiary burdens involved in proving such aviolation. The Court has thus demonstrated
arespect for its own precedents which is necessary for the orderly development of the law.

Besides being flexible, judge-made law can produce fairly accurate results in particular cases.
This is true despite the complexity of the issues and the lack of specialised training of the typica judicial
decision-maker. This results because any single case would usually involve only afairly narrow range of
issues in a highly particularised context. It would not call into play the whole body of competition law.
Secondly, accuracy is enhanced when the judge has access to a complete and accurate factual record.
Because of the existence of liberal discovery rules in the US which courts can enforce with contempt
sanctions, the facts are usually fully accessible. On the other hand, this adversarial fact finding process
imposes extraordinary burdens of time and expense on the parties and the courts and for this reason it is
subject to justified criticism. Certainly, other systems of fact gathering have their merits. However, given
the high stakes involved and the relative sophistication of the parties, the time and expense of adversarial
fact development, if properly managed by the court, can be kept within tolerable limits.

Further, an understanding of the economic issues has not been beyond the ken of generalist
judges. A proper understanding of the economic issues also enhances accuracy. Accuracy can be
enhanced as well when the submissions of the opposing parties are of good quality, even if they are
argumentative. It has been my experience that, in competition cases, the parties are more sophisticated
than average and their submissions are of better quality than average. Further, courts have professional
staffs and computer access to vast amounts of legal and economic literature to educate the judges on
competition issues. For all of these reasons, judicial precedent can be fairly accurate on a case-by-case
basis.

What are the disadvantages of precedent based competition law? There are severd
disadvantages, two of which come readily to mind. First, there is a lack of predictability. The
evolutionary process of developing regulatory rules from case to case simply does not produce rules of
wide ranging applicability. A single case does not produce detailed, well-defined rules and regulations to
guide future behaviour. On the other hand, the courts tendency to ground competition precedent on
economic theory, to the relative exclusion of other social goals, tends to produce more certainty in the
law. Thistendsto offset somewhat the lack of predictability inherent in the common law process.

A second disadvantage of judge-made competition law is lack of continuity in enforcement.
Enforcement agencies deal with enforcement issues on a day-to-day basis. Competition cases come to the
courts, on the other hand, only sporadically. Intervention by the courts is piecemeal and it is not self-
initiated. Courts do not systematically collect information from case to case. They do not study the
results of numbers of cases. They do not formulate an enforcement agenda and they rarely monitor the
results of particular cases. As a result of a judge’s intermittent exposure to competition law and the fact-
intense nature of these issues, the learning curve for the judge does not diminish very much from one case
to the next. But worse than this, the lack of continuity in judicial enforcement also creates information
discontinuities. For example, the US Supreme Court has not decided a substantive merger case in 20
years. As a result, some commentators question whether the merger precedent of the court from the 1960s
and early 1970s have much vitality in light of the courts more recent decisions. Further, having 700 trial
courts, more than 700 trial courts, and eleven circuit courts developing and enforcing competition law,
means that enforcement can be inconsistent whenever two courts of equal stature disagree on a result in
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similar cases. Further, while the role of the judiciary has the advantage of vesting decision-making in an
objective, ostensibly palitically neutral body, the independence of the US judiciary means that official co-
ordination of the enforcement agenda between the courts and the enforcement agencies does not occur.

To sum up this introduction, the strength of precedent as a source of competition law isthat it is
flexible enough to respond to changing economic conditions, it has a tendency towards moderation, a fair
degree of accuracy in particular cases and it has a high degree of enforceability. The disadvantages of this
enforcement regime are lack of predictability and continuity.

1. U.S. Competition Precedent - Cutting Edge or Anachronism?

Traditionally, United States competition law has been formed by judicia precedent written by
independent federal judges who serve life terms. American competition statutes are for the most part broad
pronouncements against agreements in restraint of trade, against monopolies and against anticompetitive
mergers, with the details filled in case-by-case by the courts. As a result, the judiciary controls liability
standards, evidentiary burdens, and standing rules in competition cases. This alocation of responsibility to
the federal judiciary has drawn criticism on the grounds that relegating important national policy to over 700
generdist judges, many or most of whom have had no training in economics, robs the law of desirable
coherence.’ In addition, because competition cases have arisen as often in private litigation as through the
administrative process, untutored lay juries can be asked to make important factual determinations in cases of
major significance to national competition policy. Further, some suggest that U.S. competition precedent,
particularly cases arising before 1980, is out of touch with economic reality and is not useful in evaluating
new forms of business arrangements in an era of global competition and rapidly changing technology. This
writer believes that while these criticisms have some merit, judge-made competition law has been
surprisingly durable and resilient. U.S. competition precedent has proved both flexible enough to change
when necessary to respond to marketplace redlities and yet stable enough to serve as a moderating influence
in times of radical changesin the palitical enforcement climate.

Asto flexibility, it iswell to remember that it was the United States Supreme Court that took action
in the late 1970s to correct the problems created by overzealous use of the private treble-damage action. In
the 1970s, private treble-damage actions, many of them class actions, clogged the federal courts. In addition
to theinstitutional burdens imposed upon the court system by such complex litigation, there was a perception
in the economic and business community that antitrust law had overpoliced the marketplace to the point that
it was deterring procompetitive business conduct. In response, the Supreme Court issued three landmark
decisions, al before the Reagan administration began its much-publicized assault on antitrust enforcement,
that restricted the scope of the rule of per se illegality in the vertica context’, heightened standing
requirements’, and eliminated layers of would-be plaintiffs who could challenge price-fixing arrangements.”
These decisions have had an enormous impact on stemming the flood of private antitrust litigation in federal
courts. But just as the Supreme Court has acted to regulate the excesses created by the 1960s and 1970s
public and private enforcement environments, it has also acted as a moderating influence when the business
community and Reagan/Bush enforcement agencies proposed wholesale abandonment of established tenets
of U.S. competition laws. Thus, it has resisted an assault against the rule of per se illegality against resale
price maintenance’, aswell as against the per se rule against tie-ing’, and it has rebuffed arguments in favor of
presumptive rules of legality in face of contrary evidence of marketplace redlities.” At the same time, the
Court has been receptive to amicus briefs by government enforcement agencies, even when it has not
accepted their proposed results’ Thus, while it has not eiminated the per se rule against resale price
maintenance as the government urged it to do, the Court has heightened evidentiary standards and standing
requirements to control the harsh effects of potent liability standards.’
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In summary, judicial precedent has served as both an instrument of change and an instrument of
stability in the area of competition enforcement. Some of the trends and tensions that can be seen in recent
U.S. competition precedent are discussed in a later section of this paper. Regardless of one's views on the
quality of American competition jurisprudence, it is undoubtedly true that the insulation of the federal
judiciary by the separation of powers doctrine makes it difficult for there to be a united front on U.S.
enforcement policy by the Justice Department, the Federal Trade Commission, and the courts. Whether the
benefits achieved by the American dlocation of enforcement powers outweigh the disadvantages is
debatable.

I1. Generalist Judges and Complex Competition | ssues

Even though American federal judges are not competition speciaists, they manage to craft
decisions with fairly accurate results in particular cases. A number of factors contribute to this result.
First, any single case will usually involve afairly narrow range of issuesin a highly particularized context
and thus will not call into play the whole body of American competition precedent. Second, the liberal
discovery rules applicable in American federal courts permit the full development of the facts upon which
a considered decision can be based, either on atrial record or to a lesser extent on a summary judgment
record. Most competition issues are fact specific and to the extent that the facts are fully accessible, a
more accurate result can be achieved. Third, competition cases are high-stakes matters for the parties
involved, in which treble damages, a desired merger, or perhaps their economic viability is at risk. For
this reason, the parties have an incentive to retain quality counsel, to finance the retention of economic
experts, and to finance the discovery necessary to develop the facts. It is true that expert economists
retained by the parties sometimes appear to sacrifice their independent judgment for litigation results, and
federal courts are increasingly skeptical of partisan expert testimony. Nevertheless, expert testimony in
competition cases is of invaluable assistance in understanding the relevant economic issues. Further,
American courts have the discretion to retain their own economic experts at the parties’ expense, if the
judge feels it is necessary to do so. Although this is done rarely,” it is not unheard of in competition
cases.” In addition to appointing experts who will testify, the court may appoint experts who act merely
as technical advisors to assist the court in interpreting complex data or terminology. The court may also
appoint special masters to investigate issues and prepare reports.

There is no question that the adversarial fact-gathering process used in the American system has
the unfortunate result of creating an incentive to distort the facts. But American judges have broad powers
both to sanction abuses and to control the fact-finding process through case management procedures.
Judges have the authority to structure pretrial and trial proceedings so as to narrow issues before trial and
to isolate issues for separate stages of trial, such as liability and damages.” Judges can also exert
considerable control over the order and quantum of proof submitted and the form in which it is submitted.
The ideal is that cases will not proceed to trial without the court and the parties having worked together
before trial to identify the relevant issues to be tried, as well as the law applicable to the facts, and to
eliminate issues that have no merit. Although these management powers are not exercised with equal skill
throughout the judiciary, the tools are available to help structure the fact-gathering process and to narrow
complex issues to facilitate comprehension.

Obvioudy, the submissions of the parties can greatly assist the court in identifying the relevant
issues and the appropriate modes of analysis to be applied. While the adversarial system results in
submissions that are argumentative, if the opposing briefs are of good quality, the court can distill from them
the relevant issues, facts and precedents to which it can apply its independent judgment or direct further
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research. It isworth noting that the parties in antitrust cases tend to be more sophisticated than average, and
the quality of the briefs is therefore typically better than average. Further, professiona staff assistance and
computer access to vast amounts of research material are also available to the judge to educate him or her on
competition issues. This includes the ability to access not only relevant case law, but also to locate
secondary materials that provide an overview of the law in the area or that synthesize prior case law on a
particular issue. Further, continuing legal education is available through the federal court system and
professional legal associations for judges desiring to pursue course work in particular aress.

Finally, federal judges are not strangers to complexity, and the reasoning process in competition
cases is not fundamentally different from that applied by federal judges in other areas of the law. Nor are
economic issues unknown in other legal contexts. For example, courts are frequently called upon to value
businesses, real edtate, lost opportunities, income streams, lost profits and the like. For these reasons, the
results in competition cases are no worse than those achieved in other complex areas of the law. Thisis not
to suggest that American courts always "get it right" in competition cases. Rather, this suggests that the
American judge's task in competition cases is not insurmountable and that the range of error so far has been
acceptable.

V. Judge-Made Law - An Effective Enfor cement M echanism?

If one had to give a thumbnail description of the strengths of judge-made law as an arm of
competition enforcement, it would be that it has great adaptability, maximum enforceability,” a fair
degree of accuracy on a case-by-case basis, and a tendency towards moderation. On the other hand, the
evolutionary process of developing general regulatory precepts from case to case creates a lack of
predictability. Case law simply does not produce detailed, well-defined rules and regulations to guide
future behavior. A second disadvantage of common law development of competition precepts is that it
results in a lack of continuity. Competition cases make it to the courts only sporadically,” the decision
makers are not specialists, and information is not systematically collected and monitored from case to
case.’

One commentator has suggested that these deficiencies are partly offset by institutional
responses from the other branches of government, such as through the executive branch’s devel opment of
guidelines to give greater predictability in the merger area and its development of a clearly articulated
criminal enforcement policy.” In recent years, we have seen greater use of guidelines, such as those
recently issued by the enforcement agencies in the areas of international operations,” and intellectual
property.” Another institutional response can be seen in legislative elimination of the private treble-
damage remedy in suits against local governments.” Further, use of the consent decree process gives
enforcement agencies substantial control over the outcome of enforcement initiatives, although federal
courts have authority to review consent decrees to determine whether they are "in the public interest." *

It must be observed, however, that enforcement guidelines are not binding on the courts and
their contribution to predictability isillusory if the courts will not follow them. Further, regardless of the
coherence of the agencies’ enforcement strategies, the private damage action is always a wild card in the
U.S. enforcement equation.
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V. Recent Trendsin American Competition Precedent

The following paragraphs discuss some recent trends in U.S. competition precedent, as well as the
underlying ideologica tension between different views on the appropriate goals of the antitrust laws and the
appropriate methodology to use in discerning the rule to apply in particular cases. This discusson is
included in the hope that it might provide some useful information for comparative purposes.

The Courts as Gatekeepers

U.S competition precedent in the 1980s and early 1990s has been shaped by a reaction to the
enforcement and litigation excesses of the 1960s and 1970s, by the explosion of other types of litigation
crowding federal court dockets, by the presence of more conservative judges appointed by Presidents
Reagan and Bush, and by a generally conservative political climate. These developments have resulted in
the judiciary’s acting increasingly as a gatekeeper against questionable competitive challenges, ostensibly
conserving judicial, economic and socia resources by avoiding elaborate trials of cases that are of no or
nominal competitive significance.

This gatekeeping role has been exercised in a number of ways, the first of which is through
standing requirements. When the Supreme Court required private plaintiffsto prove injury to competition
itself, that is, antitrust injury, in order to recover in a private antitrust suit, the Court discarded the view
that the demise of individual firms necessarily harmed the competitive process.” Many courts have used
this decision as a tool to weed out questionable cases without an elaborate inquiry into the merits of a
challenged business practice. Invoking the antitrust injury requirement, the courts have disposed of cases
summarily by examining the nature of the injury aleged in light of the type of conduct challenged. They
stress that the antitrust laws are designed to protect competition, not competitors. |If the alleged injury
does not reach beyond the well-being of the complaining party, the case is often over.”

In addition, in Matsushita Electrical Industrial Co. v. Zenith Radio Corp., 475 U.S. 574 (1986),
the Supreme Court signalled to lower courts that summary disposition of weak cases was appropriate if
the court found the challenger’s theory economically implausible® Although the Supreme Court later
cautioned that Matsushita’s economic plausibility requirement did not create a special burden on antitrust
claimants facing summary challenges®, many cases have invoked economic implausibility as a rationale
for disposing of competition cases prior to afull trial.”

Another gatekeeping device that some courts have used to avoid complex trials of antitrust
cases, particularly in the area of nonprice vertical restraints, is the "market power screen.” When the
Supreme Court eliminated the per se rule of illegality against most vertical restraints, the result was that
these issues had to be analyzed under the rule of reason. But application of the rule of reason traditionally
required an elaborately fact-intensive inquiry into market conditions, purpose, effects, justifications and a
balancing of procompetitive and anticompetitive results.” Thisis a burdensome undertaking, and to short-
circuit this inquiry, some courts have held that before it is necessary to weigh and balance the
procompetitive and anticompetitive effects of a restraint, the plaintiff must show that the supplier
imposing the restraint has substantial market power.” Otherwise, these courts have stated that summary
judgment in vertical cases is in order, because if the supplier does not have sufficient market power to
influence the interbrand market adversely, its vertical restraints are irrelevant.” Market power screens of
10% to 30% have been applied in the case law.”

With the ascendancy of the rule of reason over per se rules of illegality, and the concomitant
significance of proving market power, American courts have also exercised considerable control over
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market definition.” It is true that courts usually proclaim that market definition is a question of fact.”
This is not surprising given the subsidiary questions of a factual nature that this inquiry entails, such as
which products to include in the relevant market, how do other products respond to price changes in the
product in issue, what supplier responses are likely and what are the geographic parameters of the
marketplace. But regardless of whether the issue is characterized as a question of fact, American courts
have not been reluctant to reject the market definitions accepted by juries,® enforcement agencies™ or
advocated by the parties’ economic experts.® Recently, for example, courts rejected market definitions for
failing to account for supply responses,” or because the court found the proposed market too narrow® or
simply implausible.® Further, even when a proposed market definition is purportedly supported by expert
economic opinion evidence, courts still may reject the economic evidence if the economist’s opinion is not
supported by the facts, or the court determines it is unreasonable in light of undisputed facts.® As the
Supreme Court has stated, "expert testimony is useful as a guide to interpreting market facts but it is not a
substitute for them."*

Because the courts have acted as vigilant gatekeepers, the door to antitrust law remedies has
been significantly closed to private plaintiffs. A review of the results of reported cases in the past 15
years reveals that vast numbers of cases have been summarily rejected, although cases involving
horizontal price-fixing or market allocation still fare pretty well. On the other hand, the narrowing of the
ambit of the private treble-damage action has allowed government enforcement agencies to play a more
central role in defining the enforcement agenda. Nevertheless, as long as there is a private treble-damage
remedy, it is unrealistic to expect that the private antitrust action will cease to be a factor in American
antitrust enforcement.

Goals and Methods

Observers frequently note that since the 1980s, U.S. competition precedent has been
significantly influenced by "Chicago school" economic theory espoused by several prominent
conservative scholars now on the federal bench.” Using a deductive methodology, the Chicago school
reasons from a sequence of truisms deduced from abstract models of reality.” Chicago school analysts
view economic efficiency as the sole goal of antitrust enforcement; other social and political goals are
irrelevant.” Chicago school theorists believe in minimal judicial interference in the marketplace, because
they believe the market is for the most part self-correcting. Most restraints are viewed as benign;
interference is warranted only when competition in the marketplace as a whole is injured by artificia
l[imitations on output. Factual inquiries are limited to a small range of cases in which anticompetitive
harm "could" occur, such as clear cartel agreements and mergers creating monopolies or near monopolies.
Chicago school reasoning is exemplified in Supreme Court precedents that are hostile to predatory pricing
claims despite evidence of predatory intent and below cost pricing™, and irrespective of the losses inflicted
on competitors, as long as competition as a whole is not injured.” Chicago school influence is aso
obvious in Supreme Court decisions taking a more permissive view of vertical restraints. ®

The goals of the United States competition laws are still subject to debate, however. The history
of U.S. competition law reflects concerns with competition as a process, with access, diversity, pluralism,
and condemning coercion and exploitation.” Further, Chicago school orthodoxy has been challenged by
"post-Chicago” economic theorists who demonstrate that the deductive truisms of the Chicago school
produce too many false negatives. These theorists reason inductively. They are willing to examine the
facts to see if Chicago-school theories actualy reflect marketplace realities or how businessmen really
behave.® Post-Chicago thinking is less ideological, its methods more flexible, and its results less
predetermined. It suggests that if efficiency concerns are appropriately evaluated in light of real market
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facts, the response in certain circumstances should be more intervention into areas such as vertical
restraints, leveraging, dominant firm pricing, product development and investment conduct. *

The influence of this school of thought can be seen in the Supreme Court’s decision in Eastman
Kodak Co. v. Image Technical Services, Inc., 112 S. Ct. 2072 (1992), in which the Supreme Court recognized
the viability of an aftermarket tying claim involving parts and services of original egquipment, when the tying
seller had no market power in the origina equipment market. In that case, the Supreme Court showed
greater receptiveness to fact-intensive, inductive analysis and skepticism for the a priori reasoning of the
Chicago school. Further, the Court showed concern about the competitive harms caused by leveraging and
foreclosure.” In addition, it was less sanguine than Chicago theorists that the market will always right itself,
because it recognized that information costs and switching costs could distort consumer responses to price
increases, giving rise to the opportunity for anticompetitive exploitation.

Which method of analysis will find hegemony in U.S. competition precedent remains to be seen.
Through 1992, Ronald Reagan and George Bush had appointed two-thirds of the federa judiciary and five
members of the Supreme Court. By the end of 1996, President Clinton could appoint as much as one-third of
the federa judiciary. So far, the Clinton Administration has confirmed 204 new judges, including two
justices of the United States Supreme Court. In the next four years, whoever is eected President will make
even more judicial appointments. It istoo soon to tell what impact President Clinton’s new appointees will
have on competition precedent or what the ideological predispositions will be of the judges appointed in the
next four years. Given the moderate tendencies of most of Clinton’s appointments, it appears that if change
occurs, it will be modest, incremental, and in the direction of a more pragmatic and inductive approach to
resolving competition problems.® Thiswriter has not detected any impetus from any quarter of the judiciary
to depart substantially from the lines of competition precedent developed in the past 15 years.
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Anheuser-Busch, Inc., 673 F. Supp. 664 (E.D. N.Y. 1987) (entry barriers made market power
screen inagppropriate); Package Shop, Inc. v. Anheuser-Busch, Inc., 675 F. Supp. 894 (D. N.J. 1987)
(market share poor indicator in face of differentiated products and brand loyalty); Dimidowich v.
Bell & Howell, 803 F.2d 1473 (9th Cir. 1986) (unusual facts made screen inappropriate).
Moreover, the Supreme Court’s decision in Eastman Kodak v. Image Technical Services, Inc., 504
U.S. 451 (1992), suggests that this approach may be questionable, at least in tying cases, because
the Supreme Court acknowledged that there could be market power over "locked-in" customers
when the seller controls only arelatively small share of the interbrand market.

E.g., Assam Drug Co. v. Miller Brewing Co., 798 F.2d 311 (8th Cir. 1986) (affirming summary
judgment for defendant because of low market share of 19.1%); Reazin v. Blue Cross & Blue
Shield, 899 F.2d 951, 967 (10th Cir.), cert. denied, 479 U.S. 1005 (1990); Murrow Furniture
Galleries, 889 F.2d 524 at 528-29; Carlson Machine Tools, Inc. v. American Tool, Inc., 678 F.2d
1253, 1259 (5th Cir. 1982); Grappone, Inc. v. Subaru of New England, Inc., 858 F.2d 792, 797 (1st
Cir. 1988) (implying 30% share required for per seillegal tying). This approach has been used in
vertical cases involving territorial and customer restraints, exclusive dealing and tying. See cases
cited in this note, supra. In addition, the U.S. Tenth Circuit suggested that it could be appropriate
in analyzing the exclusionary practices of a network joint venture. See SCFC ILC. v. VISA USA,
Inc., 36 F.3d 958, 965 n.9 (10th Cir. 1994), cert. denied, 115 S. Ct. 2600 (1995) (citing Frank
Easterbrook, The Limits of Antitrust, 63 Tex. L. Rev. 1, 17 (1984)).

Regrettably, this control has not been exerted by way of imposing a coherent methodology on the
market definition process. Rather, courts tend to impose normative and descriptive ideas on an
already oversmplified abstraction of redity. See generally United Sates Health Care, Inc. v.
Healthsource, Inc., 986 F.2d 589, 598 (1<t Cir. 1993) ("There is no subject in antitrust law more
confusing than market definition"). While this is not improper, because market definition is not a
mechanical process and the law is not informed solely by economic formulae, the result
neverthelessis that the cases do not provide a single paradigm indicating how various factors might
be integrated or balanced in particular circumstances.

123



32

33

35

36

37

38

39

41

42

E.g., Rebel Qil Co., Inc. v. Atlantic Richfield Co., 51 F.3d 1421, 1435 (9th Cir.), cert. denied, 116 S.
Ct. 515 (1995); T.O. Bell v. Dow Chemical Co., 847 F.2d 1179, 1184 (5th Cir. 1988); Fineman v.
Armstrong World Indus., 980 F.2d 171 (3d Cir. 1992), cert. denied, 507 U.S. 921 (1993).

E.g., Blue Cross & Blue Shield United v. Marshfield Clinic, 883 F. Supp. 1247 (W.D. Wis), revd.,
65 F.3d 1406 (7th Cir. 1995) (reversing jury verdict); Morgenstern v. Wilson, 29 F.3d 1291 (8th
Cir. 1994) (reversing jury verdict), cert. denied, 115 S. Ct. 1100 (1995).

E.g., United Sates v. Eastman Kodak Co., 63 F.3d 95 (2d Cir. 1995) (terminating consent decree
and rejecting government’s market definition); FTC v. Freeman Hospital, 911 F. Supp. 1215 (W.D.
Mo. 1995), aff'd, 69 F.3d 260 (8th Cir. 1995); United Sates v. Mercy Health Serv., 902 F. Supp.
968 (N.D. lowa 1995).

E.g., Rebel Oil Co., 51 F.3d at 1436.

See Blue Cross & Blue Shield United, 65 F.3d 1406 (discussing supply response); Rebel Oil Co., 51
F.3d 1421 (supply response).

E.g., Bathke v. Casey’'s General Sores, Inc., 64 F.3d 340 (8th Cir. 1995) (market too narrow
because it failed to consider what consumers would do in event of price increase).

E. & G. Gabriel v. Gabriel Bros,, Inc., 1994 WL 369147 (S.D. N.Y. 1994) (alleged market was
implausible); Isradl Travel Advisory Serv. v. Israd Identity Tours, Inc., 61 F.3d 1250 (7th Cir.
1995) (plaintiff's market definition was "absurd"), cert. denied, 116 S. Ct. 1847 (1996); Town
Sound & Custom Tops, Inc. v. Chryder Mators Corp., 959 F.2d 468, 479-80 (3d Cir.), cert. denied,
506 U.S. 868 (1992).

See Brooke Group v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 242 (1993); Rebel Qil
Co., Inc,, 51 F.3d 1421; Traffic Scan Network, Inc. v. Winston, 1995 WL 317307 (E.D. La. 1995),
aff'd, 79 F.3d 1145 (5th Cir. 1996); Morgenstern v. Wilson, 29 F.3d 1291 (8th Cir. 1994), cert.
denied, 115 S. Ct. 1100 (1995). See generally Advo, Inc. v. Philadelphia Newspapers, Inc., 51 F.3d
1191 (3d Cir. 1995); Eversv. General Motors Corp., 770 F.2d 984, 986 (11th Cir. 1985).

Brooke Group, 509 U.S. 209, 242 (1993).

See Eleanor Fox and Lawrence Sullivan, Antitrust - Retrospective and Prospective: Where Are We
Coming From? Where Are We Going?, 62 N.Y.L.Rev. 936, 947 (1987).

See Lawrence Sullivan, Post-Chicago Economics,  Lawyers, Judges and Enforcement Officialsin a
Less Determinate Theoretical World, 63 Antitrust L.J. 669, 670 (1995) ("Lawyers, Judges and
Enforcement Officials'); George Stigler, The Theory of Price (4th Ed. 1987).

See Robert Bork, The Role of Courtsin Applying Economics, 54 Antitrust L.J. 21, 24 (1985); Frank
Easterbrook, Workable Antitrust Policy, 84 Mich. L. Rev. 1696, 1703 (1986).

See Brooke Group, 509 U.S. at 225-26 (1993) (requiring proof of below cost pricing and dangerous

probability of recouping investment in below cost prices through sustained supercompetitive
prices).
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Matsushita Electrical Industrial Co. v. Zenith Radio Corp., 475 U.S. 574, 589 (1985) (that below
cost pricing may impose painful losses on its target is of no moment to the antitrust laws if
competition is not injured). Compare Akzo Chemie B.V. v. Commission, 5 CM.L.R. 215 (1993)
(prices below average variable costs presumed predatory as are prices above average total costs
when combined with intent to eliminate a competitor).

E.g., Continental T.V., Inc. v. GTE Sylvania, Inc., 433 U.S. 36 (1977); Business Electronics v.
Sharp Electronics, 485 U.S. 717 (1988).

See Eleanor Fox, The Battle for the Soul of Antitrust, 75 Calif. L. Rev. 917 (1987). See also
Atlantic Richfield Co. v. USA Petroleum Co., 495 U.S. 328, 360 (Stevens, J., dissenting) ([I]n its
haste to excuse illegal behavior in the name of efficiency, [the mgjority] has cast aside a century of
understanding that our antitrust laws are designed to safeguard more than efficiency and consumer
welfare. . .").

See Lawyers, Judges and Enforcement Officials, at 670.

See, eg., Janusz Ordover & Garth Saloner, Predation, Monopolization and Antitrust, in 1
Handbook of Industrial Organization 537 (Richard Schmalensee & Robert Willig eds. 1989)
(discussing economic literature favoring closer scrutiny of single-firm behavior); Louis Kaplow,
Extension of Monopoly Power Through Leverage, 85 Colum. L. Rev. 515 (1985); Michagl Riordan,
Steven Salop, Evaluating Vertical Mergers: A Pogt-Chicago Approach, 63 Antitrust L.J. 513
(1995); Severin Borenstein, Jeffrey Mackie-Mason & Janet Netz, Antitrust Policy in Aftermarkets,
63 Antitrust L.J. 455 (1995).

"Kodak's alleged conduct - higher service prices and market foreclosure - is facidly
anticompetitive. . . ." 112 S, Ct. at 2088. In addition, the court stated that it had held many times
that liability can arise if a sdller exploits its dominant position in one market to expand his empire
into the next. 1d. Some observers suggest that the Supreme Court’s receptiveness to leveraging
arguments is nothing new. Lawyers, Judges and Enforcement Officials, 63 Antitrust L.J. at 671 &
n.10 (citing United Sates v. Griffith, 334 U.S. 100 (1948); Otter Tail Power Co. v. United Sates,
410 U.S. 366 (1973)). However, lower federal courts are divided over whether leveraging in the
context of a monopolist using monopoly power in one market to achieve a competitive advantage
in a second market, which it has not attempted to monopolize, should be viewed as violative of the
antitrust laws. Compare Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263, 276 (2d Cir.
1979), cert. denied, 444 U.S. 1093 (1980) (recognizing monopoly leveraging claim); Willman v.
Heartland Hospital East, 34 F.3d 605 (8th Cir. 1994) (assuming leveraging is independent
offense), with Alaska Airlines v. United Airlines, 948 F.2d 536, 547 (9th Cir. 1991) (rejecting
Berkey), cert. denied, 503 U.S. 977 (1992); Fineman v. Armstrong World Industries, 980 F.2d 171
(3d Cir. 1992) (same), cert. denied, 115 S. Ct. 218 (1995); Key Enterprises v. Venice Hospital, 919
F.2d 1550, 1566-68 (11th Cir. 1990) (expressing reservations about Berkey's conclusion). Post-
Chicago theorists suggest that monopoly leveraging is not aways harmless, and should not be
presumptively legal because under the right circumstances it can increase monopoly returns. See
Lawyers, Judges and Enforcement Officials at 680. Courts receptive to the post-Chicago mode of
reasoning would be more inclined to hear the facts of a leveraging case, rather than smply to
deduce that the monopolist is acting from an efficiency motive based on the assumptions produced
by an abstract model.
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Higtorically, periods of permissive antitrust enforcement, particularly regarding concentration and
dominant firm behavior, have been followed by periods of increased enforcement activity. See
Eleanor Fox, The Sherman Antitrust Act and the World - Let Freedom Ring, 59 Antitrust L.J. 109,
126 (1990).
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Paul Mafféi ©
Counsdllor, Court of Appeal, Brussels, Belgium

Since the entry into force of the Act of 5 August 1991, Belgium -- like the other EU countries --
has had a statutory instrument to protect economic competition. The Act sets out rules protecting
competition but also a specia review procedure for competition cases. In addition, it establishes organs
and an administrative jurisdiction to deal with such cases and entrusts the Brussels Court of Appeal with
the dual task of hearing appeals against decisions by this jurisdiction and interpreting the Act in its
preliminary rulings on points of law referred to it.

This raises two questions, one on the role of judicial precedent in the enforcement of
competition law since the entry into force of the new Act, and the other on how the Belgian courts
proceed, in fact and in law, when applying and interpreting competition law. It might also be useful to
look at how these new cases fit into Belgium’s legal system as a whole.

Before explaining how competition cases are reviewed by the courts under Belgian law, it might
be useful to outline the legal framework of the system protecting competition introduced in Belgium by
the Act of 5 August 1991. The Act prohibits any restrictive practices stemming either from agreements
between undertakings, decisions by associations of undertakings or concerted practices (Section 2), or
from abuse of a dominant position by one or more undertakings (Section 3). The precise scope of these
bans resembles that of Community law, and the terms of the Act are virtually identical to Articles 85 and
86 of the Treaty of Rome. Agreements, decisions and concerted practices that have as their effect the
restriction of competition may, under certain conditions, be granted exemptions by the Competition
Council, which must have been notified of them (Section 7). The agreements, decisions and concerted
practices granted exemptions under Article 85 8§ 3 of the Treaty of Rome need not be notified to the
Competition Council (Section 8). The Council may also certify that the practices are not anticompetitive,
if so requested by the undertakings concerned by an agreement (Section 6).

The 1991 Act also subjects to the approval of the Competition Council any concentration of
undertakings which has the effect of significantly restricting competition on the relevant Belgian market
or a substantial part thereof (Sections 9 and 10). However, this does not apply if the concentration is
already subject to review by the Commission of the European Communities (Section 13).

In addition to the Competition Board (part of the Central Economic Council, acting in an
advisory capacity on general competition law - Section 21), which is not dealt with here, the 1991 Act
established the Competition Service and the Competition Council. As well as its administrative duties, the
Competition Service is responsible for identifying and recording the type of practice covered by the Act
(Section 14). It conducts investigations into cases brought under the Act (Section 23). Its main task is to
gather and record facts relating to competitive practices, without pre-judging whether or not the Council
has jurisdiction.

The Competition Council is an administrative jurisdiction within the Ministry for Economic
Affairs; besides acting in an advisory capacity for the Minister of Economic Affairs whether on its own
initiative or at the request of the Minister, it has the authority to take decisions, put forward proposals and

Texte en francais disponible a la page 227.
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give opinions (Sections 16 to 20). It decides whether or not there has been an infringement of the
regulations prohibiting restrictive practices. It also rules on applications for exemption (Section 2 § 3 and
29) and for certification that practices are not anticompetitive (Sections 6 and 30), on notifications
regarding the concentration of undertakings (Sections 10 to 12 and 33), on individual or corporate
complaints lodged with the Competition Service and on investigations by the Service carried out on its
own initiative or at the request of the Minister for Economic Affairs or a public institution (Sections 27 to
34).

The 1991 Act also grants extended decision-making powers to the Chairman of the Competition
Council. The Chairman may, for instance, at the request of the plaintiff or the Minister of Economic
Affairs, take temporary steps to suspend restrictive practices being investigated when it is urgent to avoid
a situation that may cause serious, imminent and irreparable harm to the undertakings whose interests are
affected by such practices, or that is contrary to the public interest (Section 35). The Chairman may also
withdraw confidential elements from the case-files submitted to the Council (e.g. when they relate to
industrial secrets) (Section 27 8 1 in fine) and, at the request of the Competition Service, oblige
undertakings or associations of undertakings that refuse to comply to provide the information requested by
the Service (Section 23 § 2 and 3). An appeal may be lodged against decisions of the Council and its
Chairman before the Brussels Court of Appeal. Furthermore, when the outcome of the case hinges on
whether or not a competitive practice is lawful, the judge may request a preliminary ruling from the Court
of Appeal, which will give a reasoned decision and may ask the Competition Service to launch an
investigation.

Thus judicial control, in the form of a review of competitive practices, can take two forms. The
Brussels Court of Appeal hears appeals against the decisions of the Competition Council and its
Chairman, but ordinary courts and tribunals may also declare a competitive practice invalid in the cases
they hear and may ask the Brussels Court of Appeal for a preliminary ruling. It is clear that the Brussels
Court of Appeal plays a central role in the judicial control of competitive practices. It is to this Court that
cases are referred, either for appeals against Competition Council decisions, or for rulings on preliminary
points of law. By conferring responsibility for interpreting the law on a single jurisdiction, Parliament
intended to ensure that judicial precedent would be consistent where competition was concerned. Case-
law from the Brussels Court of Appeal will therefore determine how competition law evolves in Belgium,
even though the Competition Council and the ordinary courts play a significant part too.

When the Competition Council or its Chairman, or the Court of Appeal hearing an appeal
against their decisions, are to rule on a competitive practice, do they approach it as a question of fact or of
law? In reality, their decisions are based on both fact and law. They consider whether the rules governing
the application of the law have been complied with, which usually -- but not always -- depends on the
facts specific to the situation in question. They determine what the relevant market is and how the
practices affect competition. This involves factual analysis, since the issue of what the market is or
whether the practice has a noticeably detrimental effect on a substantial part of that market depends
largely on the facts of the case. But it also necessitates legal analysis. For while the legislation
determines the regulatory framework, it does so in very general terms and seldom sets out the criteria that
are vital to factual appraisal. The examples below demonstrate the need for such criteria and the crucial
role played by judicial precedent in this area.

With regard to market definition, precedent states, for instance, that the market is not confined to
the goods and services of the allegedly abusive undertaking or those of its competitors, but extends to
goods which, given their nature, are sufficiently substitutabM/hen the Act states that, in matters
relating to dominant position, abusive practices may consist of directly or indirectly imposing unfair
trading conditions, it is for the judge to determine what is unfair. Judicial precedent, based on Community
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law, has established that in order to determine whether or not conditions are fair, it must be ascertained
whether they would have been accepted if the other party had not been in a dominant position and if there
had been genuine competition®®. Again in cases relating to dominant position, it may have to be decided
whether an imposed price is fair or not. In this regard, judicial precedent is based on the principle that a

234

price should be in keeping with the economic value of the service provided™".

It will therefore be up to the courts to determine such criteria, as is the case in the European
Court of Justice and the Commission. This can but heighten the importance of precedent in the
elaboration of competition law, and in this respect, judges will of course refer to the abundant legal
literature in this field. In some cases, the situation must be judged solely in terms of the law, particularly
when one party is seeking to protect its competitive position on the basis of legal or contractua
arrangements. 1t will then be up to the court to decide whether these arrangements are valid in the eyes of
competition law or, quite simply, ordinary law.

One example of this is the case of a selective distribution network, where an issue which may
arise is whether parties outside the network can be stopped from marketing the goods concerned which
they have been able to find on another market. The Brussels Court of Appeal, for instance, in an appeal
against a decision by the Commercial Court regarding an application for injunction, had to rule on
whether or not it was fair for a department-store chain to market perfumes when it was not part of the
distribution network set up by the perfume manufacturer. The points of law referred to the Court included
whether it was valid to set up a selective distribution network, whether distribution contracts could be
relied on against third parties, and whether there might be third-party complicity -- al of which are largely
issues of law”.

The question of whether competition rules have been breached therefore depends on the factual
and legal analysis of specific cases heard before the relevant courts. It should be noted that when the
Brussels Court of Appeal hears an appeal against decisions by the Competition Council and its Chairman,
it has full jurisdiction and can accordingly base its decision on fact and law’. The role of the court is
therefore not confined to merely controlling legality. Consequently a Council decision that goes to appeal
may be reversed because based on insufficient grounds, be they factual or legal. This aso applies to the
ordinary courts, where decisions are obviously based on both fact and law. One example is when an
action is brought for an injunction in respect of commercial practices deemed unfair because they infringe
the rules of competition. Here the court dealing with the substance of the case will apply both domestic
and Community rules.

The issue is less straightforward in the case of decisions by the Court of Appea ruling on
preliminary points of law. The Act states (Section 42 § 1, indent 4)ttieajurisdiction applying for the
ruling on a preliminary point of law shall comply with the decision of the Brussels Court of Appeal on that
point of law”. Thiswould suggest that the Court, in its preliminary ruling, is ruling solely on an issue of
law. But it is not quite as straightforward, for the point of law before the Court of Appeal obviously
relates to a factual situation at the root of the case brought before the original court. Furthermore, the
principle of a factual review has been accepted since the law specificaly provides that the Court of
Appea may“request an investigation by the Competition Service”.

At issue, however, is the scope of this type of factual review. It certainly does not allow the
Court of Appeal to settle the case, for that is not the purpose of preliminary rulings. It must be confined to
gathering and verifying the factual elements required for the Court’s ruling on the preliminary issue. In
one specific casgthe Court asked the Competition Service to verify several facts relating to a particular
market (fuel distribution), in order to determine whether a specific type of fuel distribution agreement
might significantly restrict competition. In this case, the legal ruling therefore depended on a series of
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facts. However, there was a risk that the original court, although bound by the Court of Appeal’s ruling
based on law, might consider that the factual data on which the Court had based its ruling did not match
the facts submitted to it for consideration.

In practice, the technique of requesting rulings on preliminary points of law is largely based on
that of the Court of Justice of the European Communities. The original court often requests preliminary
rulings in such a way as in fact to invite the Court of Appeal to settle the case. In such instances, the
Court of Appeal has adopted the same approach as the Court of Justice, i.e. it has either reworded the
point of law in general terms as far as possible and confined itself to interpreting tloe ¢&dsé decided
that there was no need for interpretation since all that was required was to apply the rule of law to a
particular situation. A point to bear in mind is that, where preliminary rulings are concerned, the powers
of the Brussels Court of Appeal are confined to interpreting the law, and do not extend to settling cases.

The authority carried by a preliminary ruling is limited to the case before the original court. The
Act stipulates thatthe jurisdiction which has requested the ruling on a preliminary point of law shall
comply with the decision of the Brussels Court of Appeal on that point of Ids, even though the
Court of Appeal’'s decision undeniably constitutes a valid precedent whenever Parliament decided to
submit the interpretation of competition law to that Court in order to harmonize judicial precedent, the
Court’s decisions will only be actually binding on the original court in the case for which the preliminary
ruling was requested. This is significant, inasmuch as the Court of Appeal’s preliminary ruling will
always be subject to control by the Court of Cassation (the Supreme Court of Appeal) as part of an appeal
against the final decision of the original court. This differs substantially from the decisions of the
European Court of Justice, thatio decidendi of whose preliminary rulings are declaratory virtuatga
omnes, valid in courts throughout the European Union, in a way becoming part of the Community rules to
which they relatg.

With regard to the interpretation of the 1991 Competition Act, it should be noted that the
wording is largely based on the Treaty of Rome, some articles being almost identical. This is no
coincidence. The preparatory work shows that the Act was drawn up with the intention of keeping to the
wording of Community legislation and judicial precedent in order to allow the courts to refer to the
interpretation consistently given by the European Court of Justice and the ComnisBiurs domestic
precedent is largely based on European Community case-law.

One final point regarding the relationship between European Community law and domestic
legislation in matters of competition is that Belgian law does not deal exclusively with cartels and abuse
of dominant position affecting competition on the Belgian market or a substantial part thereof. A
restrictive practice falling within the scope of Community rules may well affect competition on the
Belgian market too, or a substantial part thefedh that case, will domestic law and Community rules
both apply simultaneously? They will, but only to the extent that the decisions to which they give rise are
not incompatible. If they are, then Community rules take precederibeis is a widely acknowledged
principle and even an integral part of the law for any agreements, decisions, cartels and mergers that are
exempted under Article 85 § 3 of the Treaty of Rome and need not be notified to the Belgian authorities,
as for mergers that are subject to control by the Commission of the European Communities. Of course the
ordinary courts will apply Community law which is directly applicable. The domestic court judge will
have to obtain and take into account information regarding the notification of such agreements to the EC
Commission, in compliance with Regulation (EEC) No 17/62 (more specifically Articles 4 and 5).

How important is competition law in Belgium’s legal system as a whole? Even before the new

Act had come into force, the ordinary courts were already hearing competition cases, particularly where
commercial practices were involved. Such cases related mainly to Community law. Now that the new
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Act has entered into force, it is aso being used in the courts. The number of such casesis clearly growing
as competition law, be it domestic or European, is becoming increasingly familiar and part of economic
life. Cases have been regularly referred to the Council since the Act came into force in 1993. Many of
them have gone to appeal before the Brussels Court of Appeal. While such cases are on the increase, there
are till relatively few of them though each is of considerable importance. Requests for preliminary
rulings are similarly limited in number, as are those referred to the European Court of Justice.

In conclusion it is hard to predict, as the situation stands today, exactly how Belgian competition
law will evolve, since judicial precedent is still in its early stages. However, the fact that Parliament has
clearly opted to base its legislation directly on Community law suggests that the trend is towards
competition policy that will not differ fundamentally from that of the European Union and the other
Member States.
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Marshall E. Rothstein
Member, Competition Tribunal of Canada, Judge, Federal Court of Canada

Is market definition an issue of fact or law? What are the implications of characterizing the
issue as fact or law for purposes of appellate review? What standard of review is appropriate for market
definition? These questions, deceptively simple to ask but difficult to answer, are ones which have
tremendous implications for Canadian competition law in general and for the Competition Tribunal in
particular. This is currently a keenly debated issue in Canadian competition law because of a recent
decision in the merger context of the Federal Court of Appeal, Director of Investigation and Research v.
Southam Inc.,' overturning a decision of the Competition Tribunal. Southam was the first, and so far the
sole, contested merger case under the Competition Act to reach the Federal Court of Appeal.” Some
indication of the importance of the issues involved can be gained from the fact that the Supreme Court of
Canada has granted leave to appeal the Court of Appeal decision. The appeal is expected to be heard in
late November 1996.

l. Background - Adjudication of Competition Casesin Canada

Before we delve into market definition and questions of fact and law, some information may be
helpful to provide a context within which these questions arise. In Canada, competition-related matters
are governed by the Competition Act.’ After years of debate and a number of unsuccessful attempts,
Canada's competition legislation was extensively amended in 1986. Prior to 1986, all competition matters
were adjudicated in the ordinary courts under the criminal law. Now, under the Competition Act,
conspiracy, bid-rigging, misleading advertising, price discrimination, predatory pricing and the like are
offences which remain within the purview of the criminal law as administered by the courts. Other trade
practices (e.g. refusal to deal, exclusive dealing, tied selling), abuse of dominant position and mergers are
grouped together in Part VIII of the Act and are subject to review under a civil law standard by a quasi-
judicial body called the Competition Tribunal.

The Competition Tribunal is created pursuant to the Competition Tribunal Act® and is somewhat
unusual in Canada, in that it includes both lay and judicial members. Having regard to this unique
structure, the Competition Tribunal Act specifies that questions of law "shall be determined only by
judicial members' while questions of fact and of mixed law and fact "shall be determined by all the
members'.” The Competition Tribunal Act also provides that an appeal lies to the Federal Court of Appeal
from any decision of the Competition Tribunal, except that on a question of fact appeal lies only with
leave of the Court of Appeal.’

Applications are brought before the Canadian Competition Tribunal by a public official, the
Director of Investigation and Research. The Director performs the dual role of investigating allegations of

Texte en francais disponible a la page 233.
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anticompetitive practices as well as, where warranted, bringing the parties engaged in such practices
before the Competition Tribunal for adjudication and remedial action. Although we are dealing here with
a strictly civil regime, the closest parallel would be a Crown or public prosecutor in crimina law. The
Director and his office, the Competition Bureau, operate autonomously from the Tribunal, and vice versa,
an "arm’s length" relationship which ensures the independence of each.

The Tribunal consists of four judicial members appointed from among the judges of the Federal
Court - Trial Divison. The remaining eight lay members are chosen for their background in relevant
areas like economics, business, accounting and marketing. In setting up the Tribunal as it did, the
Parliament of Canada had in mind the creation of a specialized adjudicative body. When he introduced
the proposed Competition Tribunal Act for second reading in the House of Commons in the spring of
1986, the responsible minister had this to say on behalf of the government of the time: “In an area of law
that relies so heavily on economics and business judgment it is very important to have a decision-making
body that has the expertise to deal with complex competition cases while still providing the necessary legal
protections. We propose to create an entirely new adjudicatory body, the competition tribunal. The purpose
of this tribunal will be to adjudicate non-criminal competition matters. Its membership will comprise judges
and lay experts in the areas of business, economics, and public affairs. This proposal addresses one of the
problems that we have recognized and have had to live with for many years, the complexity of competition
cases. Typically, the questions concern probable effects -- future effects -- and implications of various
business activities, questions which have to be considered in their full commercial and economic context. . . .
Answers to questions of this type usually require the application not only of legal expertise but expertise in
how the market-place functions. | should add that these difficulties have been recognized and commented
upon publicly by distinguished members of the judiciary itself. For instance, some 25 years ago Mr. Justice
Spence expressed his view that: "A court is not trained to act as an arbitrator of economics." This problem
has been addressed in other countries as well. Similar tribunals exist in Sweden and in the United

T

Kingdom.

In a 1992 decision affirming a ruling of the Tribunal, the Supreme Court of Canada confirmed
that:. . . It is readily apparent from thégmpetition Act] and the Competition Tribunal Act] that Parliament
created the Tribunal as a specialized body to deal solely and exclusively with Part VIII Qointpetition
Act], since it involves complex issues of competition law, such as abuses of dominant position and mergers.

Parliament's intention was that the Competition Tribunal would be a specialized adjudicative
body uniquely suited to deal with non-criminal competition matters. Matters which are before the
Tribunal require a complex balancing of legal, economic and business principles. The expertise and
experience brought to the Tribunal by its members are essential components in fulfilling the mandate of
the Tribunal.

1. Questions of Fact and Questions of Law - General

The distinction between questions of fact and questions of law permeates many areas of the law.
Perhaps the most familiar application is the division of decision-making responsibility as between judge
and jury. Black's Law Dictionary provides the following summary discussioffatt question. Those
issues in a trial or hearing which concern facts or events and whether such occurred and how they occurred as
contrasted with issues and questions of law. Fact questions are for the jury . . . while law questions are
decided by the judge. Fact questions and their findings are generally not appealable though rulings of law are
subject to appedl.
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Most of us have some sort of intuitive feel for the distinction, in broad terms, as for instance
when we are talking about the respective roles of judge and jury. Once, however, we embark into the area
of more relevance to this paper, judicia review of decisions of an inferior tribunal, complications arise. In
Canada, as in other jurisdictions, the reason for drawing on the distinction is to identify the matters upon
which areviewing court can and should substitute its view for that of the initial decision-making body. In
the factual domain we have references to "primary facts', facts observed by witnesses or proven by the
production of an original document, and to "inferences of fact", conclusions drawn by a process of
reasoning from primary facts. But inferences drawn from facts which depend on legal premises may be
questions of law. And, of course, even a finding of primary fact which is "wholly unsupported” by the
evidenceisan error in law.

Not only do we have questions of fact and questions of law, we also have the amorphous
category of "mixed fact and law". The authors of De Smith’'s Judicial Review of Administrative Action
attempt to explain the difference: “. . . [W]hether the facts in isswe capable of falling within a category
prescribed by statute may be treated as a question of law, since it entails a determination of the legal ambit of
that category; whether theip fall within that category may be treated as a question of fact. But the latter
guestion can also be treated as a question of law; the factual part of a question of "mixed law and fact" is then
confined to the ascertainment of the primary facts and perhaps the drawing of certain inferences from the
facts.” [emphasis added]. Since this is hardly definitive, they try again: “Another way afssipy the
distinction that is sometimes obscured by these terminological ambiguities is to say that whilst a question of
statutory interpretation, normally raising an issue of significance that is not confined to the particular facts of
the case is always one of law, the application of the statute, properly interpreted, to those facts may or may
not be.*

It is certainly safe to conclude that the distinction between fact, law and mixed law and fact is by
no means clear. In our view, which is hardly a novel one, what is really going on is an evaluation by the
reviewing court of the level of scrutiny which should be given to the decision in question, which is then
couched in terms of "fact" and "law". One could ask the same question directly: what standard of review
is appropriate for, given our topic, a determination of market definition by the Competition Tribunal?
Unfortunately, given that the appeal rights from Tribunal decisions use the language of "fact" and "law",
we will continue to have to use these labels. Nevertheless, we should not lose sight of the underlying
policy question.

In answering that question, we will review what Canadian courts have said that is of relevance to
its determination. First, we look at some of the leading Canadian cases dealing directly with standard of
review; second, we turn to the particular question of market definition and how the courts have labelled
that exercise in terms of fact or law. Finally, we explore the implications @&otiikam case in terms of
the issues that may be considered by the Supreme Court in rendering its decision on the issue.

1. Standard of Review

Canadian jurisprudence has been in a state of constant change with respect to the issue of the
appropriate standard of judicial review to be applied to decisions of administrative tribunals and agencies.
Most recently, the Supreme Court of Canad&Péim v. Superintendent of Brokers” recognized that
different standards of review apply depending on the agency involved and the nature of the decision. We
should note at the outset that the Court explicitly applied its analysis to both applications for judicial
review strictly speaking and statutory appeals from administrative tribunals. As stated earlier, there is a
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statutory right of appeal of Tribunal decisions to the Federal Court of Appeal, with leave required in the
case of an appeal on aguestion of fact.

According to the Supreme Court in Pezim, the central question in ascertaining the appropriate
standard is the intent of the legislature in creating the tribunal. This can be discerned by looking at the
tribunal’s role or function, the existence of a"privative clause"™ protecting its decision and whether or not
the question goes to the jurisdiction of the tribunal. The applicable standard of review will fall
somewhere along a spectrum from reasonableness (where deference is highest) to correctness (where
deferenceis lowest). A principle of deference also applies, not just to findings of fact by the tribunal, as
might be expected, but also to legal questions, where appropriate, in light of the role and expertise of the
tribunal: “. . . At the reasonableness end of the spectrum, where deference is at its highest, are those cases
where a tribunal protected by a true privative clause, is deciding a matter within its jurisdiction and where
there is no statutory right of appeal. . . .At the correctness end of the spectrum, where deference in terms of
legal questions is at its lowest, are those cases where the issues concern the interpretation of a provision
limiting the tribunal's jurisdiction (jurisdictional error) or where there is a statutory right of appeal which
allows the reviewing court to substitute its opinion for that of the triban@lwhere the tribunal has no
greater expertise than the court on the issue in questioti .[eniphasis added]

Although the Supreme Court iRezim used the term "reasonableness”, the term should be
understood in light of earlier decisions of the Supreme Court and other courts: that the reviewing court
should defer except where the decision under review is "patently unreasonable”. While the @it in
did not deal specifically with questions of fact, given the particular matter before it, it is hardly
controversial that even when appellate courts review decisions of other superior courts, they give
considerable deference to what they consider to be factual determinations. Primarily, among other
reasons, the appellate courts recognize that the original court has had the advantage of observing the
witnesses. They generally decline to interfere except in cases of "palpable and overriding error" or some
other standard to the same effect.

In Pezim, the Supreme Court of Canada concluded that having regard to the nature of the
securities industry, the specialization of duties of the decision-making body (the Securities Commission)
and its policy development role, as well as the nature of the problem (whether provisionSeofithies
Act relating to disclosure and insider trading had been violated in relation to certain transactions)
considerable deference was warranted notwithstanding that there was a statutory right of appeal and no
privative clause. It therefore held that the court below had erred in interfering with the Commission's
findings.

(AVA Market Definition
I mportance of Market Definition

The importance of the definition of the market in a given case cannot be understated; it is critical
to the success of a party involved in a case under any one of the provisions that the market definition be
defined in the manner advanced by that party. The significance which "winning" on this issue has on the
outcome of a competition case has been characterized in relation to mergers in the following passage: “. . .
Put succinctly, the party who manages to convince the court of his view of this matter generally wins the
case, because as the purported market is enlarged, the relative significance of the merging parties within the
market usually decreases. Conversely, as a market is defined progressively more narrowly, the competitive
significance of the challenged conduct typically increa8es.”
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Market Definition under the Competition Act

While Part VIII of the Competition Act is replete with references to "markets' or words to that
effect, the Act is silent on the mechanics of defining a market. It is difficult to conceive of how
sufficiently clear yet sufficiently flexible and adaptable criteria could have been accommodated in the
statute or other legislative instrument. Parliament has left the defining of the market to the decision-
makers.

The approach taken by the Competition Tribunal to date with respect to product market
definition focuses on the determination of whether products alleged to be in the same market are close
substitutes. The Tribunal has commented on several occasions that evidence that buyers would switch
from one product to another in response to small changes in relative price would provide the requisite
proof of substitutability. It has also recognized, however, that such direct evidence israrely available and,
in fact, has not been advanced in any case before the Tribunal to date. Therefore, the Tribunal has had to
look to other factors to determine more indirectly whether the products in question are close substitutes.
Such an examination will include a review of the evidence put forward by the parties regarding product
characteristics and use, the views, behaviour and identity of buyers, trade views, strategy and behaviour,
price relationships and levels, switching costs and any other relevant factors. Which criteria were seen as
more or less important and the relative weight given to each varied from case to case. Neither the list of
factors to be considered nor the weighting of each was treated as "set in stone". Since the Southam
decision dealt only with product market definition, we will restrict our comments to that aspect of market
definition, although we are of the view that the analysis would apply equally to questions of geographic
market definition.

Treatment by the Courts

Canadian jurisprudence in the area of market definition, and more particularly, whether it is a
question of fact or law, is neither abundant nor is it, given the Southam decision, conclusive. At the
current time, the Supreme Court of Canada has yet to render a decision which settles the issue and,
therefore, the standard of review under the Competition Act. However, with this very issue before the
Supreme Court, it can only be hoped that some certainty on the matter will be forthcoming. In
anticipation of the Supreme Court providing some final guidance on this matter, we are left with a small
number of judicial findings on the issue.

Thereisaline of jurisprudence which is generally regarded as holding that market definitionisa
guestion of fact. One of the earliest cases which expounded on this issue at length is a case under the
Combines Investigation Act,” the precursor to the present Competition Act. R. v. JW. Mills & Son
Limited,”” was a criminal conspiracy case involving freight forwarders. In the result, the trial judge, Mr.
Justice Gibson (hereinafter Gibson J.), found the accused guilty of "unduly" lessening competition, the
test which had to be met for a conviction, as a result of an agreement to fix prices, divide markets, control
channels of distribution, prevent entry and restrict expansion. The decision was affirmed on appeal to the
Supreme Court of Canada but without discussion of the question of the market.*

Gibson J. recognized the importance of defining a relevant market in order to assess the element
of undue lessening. He observed: "As a matter of law of course there is no definition of the "market" in
relation to which the evidence of any alleged violation of sections 32(1)(a) and (c) [conspiracy provisions] of
the Combines Investigation Act may be examined. What is the relevant market in every case is a matter of
judgment based upon the evidenfeGibson J. further noted that there is "no legal definition capable of
describing the shape of competition" because it is constantly changing as new products are introduced into
direct competition or as geographical market boundaries fMove.
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Gibson J. then went on to describe the exercise of market definition, a passage which is worth
quoting at length: “Defining the relevant market in any particular case, therefore, requires a balanced
consideration of a number of characteristics or dimensions to meet the analytical needs of the specific matter
under consideration. At one extremity, an ill-defined description of competition is that every service, article
or commodity, which competes for the consumer's dollar is in competition with every other service, article,
or commodity. At the other extremity, is the narrower scope definition, which confines the market to
services, articles, or commodities which have uniform quality and service. In analyzing any individual case
these extremes should be avoided and instead there should be weighed the various factors that determine the
degrees of competition and the dimensions or boundaries of the competitive situation. For this purpose the
dimensions or boundaries of a relevant market must be determined having in mind the purpose for what it is
intended. For example, two products may be in the same market in one case and not in another. And many
characteristics or dimensions may be considered in defining the relevant market. All are not of the same
order. And, in any particular case, usually, not all of the many characteristics or dimensions will have to be
considered. In some instances, the definition may turn on only one characteristics or dimension or two . . . .
However, in order to make a correct choice of the appropriate characteristics or dimensions, it may be
necessary to review several types before selecting the proper one dt ones.”

Gibson J. then listed a number of pertinent characteristics or dimensions that might be
considered in defining a relevant market, noting that the list was not exhaustive and that it might easily be
differently organized. He included product substitutability (or cross-elasticity of demand), actual and
potential competition, geographical area, physical characteristics of products or services, end uses of
products, relative prices of goods or services, integration and stages of manufacture and methods of
production or origin. Some of the "pertinent characteristics" set out by Gibson J. are more familiar, and
perhaps more apt, than others. What clearly comes out of this discussion of market definition, however, is
the fact-driven and case-specific nature of the exercise. Gibson J. took a very pragmatic and flexible
approach to the question.

In R. v. Hoffmann-La Roche Ltd. (Nos 1 and 2),” again a criminal case, the accused was indicted
on charges of predatory pricing as a result of, among other activities, providing its patented drug free to
hospitals. One of the issues before the Ontario Court of Appeal was whether the trial judge erred in
finding that the hospital market was the relevant market. In reviewing this issue and upholding the trial
judge's decision, the appeal court accepted the decision of Gibsdvillsiand held: "What constitutes a
relevant market is essentially a question of fact depending on the circumstances underlying the particular
offence alleged? That was pretty much the extent of judicial consideration of the question until recently.

Two decisions of the Federal Court of Appeal, one rendered in May 1995 and the second, the
Southam case which originated in the Tribunal, rendered in August 1995, reach opposite conclusions on
the issue. The Chief Justice of the Court of Appeal sat on both panels; he was in dissent in the first case
and one of the unanimous majority in the second.

The first case chronologically Idpper Lakes Group Inc. v. National Transportation Agency.”
This case involved a decision by the National Transportation Agency undsatibeal Transportation
Act, 1987 that the prices set by a rail carrier for certain cargo violated the statute by being too low and
caused harm to marine carriers seeking the same buSinessppeal lies to the Federal Court of Appeal
from decisions of that Agency, with leave, on questions of law or jurisdiction only. Leave was granted on
a single question of law involving the interpretation of the applicable section ofNakienal
Transportation Act, 1987.
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One of the arguments of the appellants in attacking the Agency’s decision was that the Agency
erred by defining the market too broadly. The majority of the Court of Appeal held that, even if leave to
appeal the market definition had been sought (which it was not), leave could not have been obtained on
the question. The majority was of the opinion that it was "settled law" that the definition of a market in
cases like the one at issue was a question of fact and not of law, citing Mills and Hoffman-La Roche.” In
dissent, Isaac C.J. held that if the Agency errsin its interpretation of "competition” or "competitor", that
is, in defining the relevant market, it errsin law.”

That brings us to the Southam decision.” Briefly, the relevant features of the Southam case are
as follows. Southam Inc., a maor Canadian publisher of daily newspapers, owned the two daily
newspapers in the greater Vancouver area of British Columbia. The Director challenged Southam’s
acquisition of a community newspaper in each of two communities within that area on the grounds that
the acquisitions would likely substantially lessen competition in the market for retail print advertising.
The Tribuna found that the community newspapers were not in the same product market as the dailies
with respect to retail print advertising and dismissed the application. The Director appealed (without
seeking leave). On appeal, the Director alleged that the Tribunal erred in failing to apply its stated
approach to market definition. Southam denied that the Tribunal committed any reviewable error and
further maintained that the question of market definition is one of fact, for which leave should have been
sought. Alternatively, if market definition was found not to be a question of fact, Southam argued that the
Tribunal’s findings on thisissue fell squarely within its area of expertise and should be treated with higher
degree of deference, that is, "correctness” would not be the appropriate standard of review.

On the issue of the characterization of market definition as fact or law, the Court of Appeal
decided that the question is one of law. The Court then went on to address whether the decisions of the
Tribunal on questions of law, including market definition, are owed curial deference by the reviewing
court and concluded that they were not. With respect to market definition, the Court of Appeal held that:”
The test or analytical framework that is to be adopted in determining whether the products offered by two
merging firms are "close substitutes"”, and therefore in the same product market, is a question of law. . .. The
adoption of the appropriate framework and its proper application remain a question of law. Whether the facts
in a particular case satisfy the requirements of any one framework is a question of fact or more precisely a
question of mixed law and fact.”

It should be noted that, in setting up the distinction between fact and law, the Court included as
part of the legal element not only the "adoption" of an appropriate framework but also its "proper
application”, presumably in a particular case. The same point is reiterated later in the *redgems.
factual element that is left, on this analysis, appears to be relatively minor.

The Court of Appeal explained tivills andHoffmann-La Roche decisions, which are generally

taken as holding that market definition is a question of fact, by relying on the reasoning of the Supreme
Court of Canada in another recent competition law case dealing with the criminal conspiracy provisions of
the Competition Act.” The Court of Appeal concluded that the judgment in that case: “... indicates that the
process and criteria used by a lower tribunal to determine the legal meaning of statutory language is
reviewable by an appellate court as a question of law. However, the application of that legal meaning to a
particular case (i.e., the "full inquiry") is a question of fact or, more precisely, a question of mixed law and
fact.”™

The Court of Appeal also referred with approval to a passage from a Canadian textbook in which
the author concluded, with reference to khidls andHoffman-La Roche decisions: “It would appear from
the context of the remarks in these cases that the learned judges meant that the question "what constitutes the
relevant market in a given case" is a question of fatte distinction is important, because the meaning of
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734

the notion "relevant market" does not change from one fact situation to another.
Appeal reasons]

[emphasis in Court of

The Court of Appeal changed the reference from a "question of fact" to a "question of fact and
law" but otherwise agreed with what the Court characterized as "the notion that the analytical framework
for determining a relevant market does not change from one case to afiothestir view, this does not
fully explain the Mills case, at least, in which Gibson J. seemed to be saying that the "analytical
framework" itself must needs be flexible and fact-oriented.

In summary,Southam held that the appropriate analytical framework for market definition is a
guestion of law and that framework does not vary from case to case. The "proper application" of the
framework in a given case is apparently also a question of law, although the adoption of the reasoning
from the Supreme Court conspiracy case referred to above causes some confusion in light of the Court's
earlier statements. Finally, whether the facts in the particular case satisfy the requirements of the
framework is a question of mixed law and fact. The Court of Appeal noted the discrepancy between its
decision and that of its brother memberdJpper Lakes, making it clear that there are two contradictory
views extant in the Federal Court of Appeal.

On the issue of curial deference, the Court of Appeal held that no deference was owed to the
Tribunal on the question of market definition and that the standard of review was "correctness”, at the end
of the spectrum where the least deference is accorded. With respect to the "expertise" of Tribunal
members the Court reasoned as follows: “. . . it is trite to note that the judicial members are not required by
law to possess an expertise in competition law. (This is not to suggest that the judicial members do not bring
to the Tribunal a legal expertise relevant to competition issues.) Similarly, its lay members come to the
Tribunal with diverse backgrounds. Some might possess an expertise in economics. Others are drawn from
the business community because of their practical understanding of markets. Some lay members may well
be perceived as representing the interests of opposing groups, e.g. business ard labour.”

The Court noted that even if the question of market definition could be seen as falling within the
specialized expertise of the lay members, which in the Court's opinion it did not, questions of law were
vested solely in the judicial members. In conclusion, the Court stated that since product market definition
was a question of law, the criteria or factors used to circumscribe that definition would be decided by the
judicial members and, therefore, product market definition could not be said to fall within the Tribunal's
expertise. The Court was of the view that Parliament had expressly decided otherwise by assigning
guestions of law to the judicial members, who could not be deemed to bring any special expertise in
competition law to the Tribundl.

The Court also cited "strong policy reasons" to support its conclusion that market definition
should be subject to ordinary appellate review as a question of law. The Court concluded that market
definition is a legal construct not an economic one. The term "relevant market" is undefined in the
Competition Act, according to the Court, as an implied recognition of the fact that it is and always has
been a judicial construct informed by economic principles and now guided by the practical experience of
the Tribunal's lay members based on their familiarity with the operation of m&rké&ts, we note that on
the Court's characterization of the question, lay members have a rather limited role to play in defining a
market. They can neither contribute to deciding the appropriate analytical framework nor to determining
its "proper application" in a particular case.
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I mplications of the Southam Decision

The decision in Southam raises several interesting points about the role of the Competition
Tribunal generally and, more particularly, in the context of defining the relevant market. Some have
already been raised in passing in the earlier portions of the paper but will be discussed more fully in this
part. Inview of the pending appeal before the Supreme Court, it would not be appropriate for us to take a
position on the matter ourselves. Instead, we will attempt to provide a sampling of some of the views that
have been expressed by others in the competition community, formally and informally, to give you a
flavour of the debate.

Separation of "factual" and "legal” components of market definition

One of the features of the Southam decision is the Court’s characterization of market definition
as a two-stage inquiry; first, the determination of the "appropriate legal framework" and its "proper
application” and second, the determination of the relevant product market in the particular case by
assigning the facts as found to the appropriate categories. The idea of a two-stage process is accepted by
some. One of these is Paul Crampton, whose text was referred to by the Court of Appeal in Southam: “. . .
[Nt is important to recognize that while the delineation of the relevant market in a particular case is a
question of fact, the meaning of the notion of "relevant market" is a question of law. That is to say, while the
limits of a market in a particular case will be a function of both the unique factual situation at hand and the
weight that is placed on certain factors by the Competition Tribunal, the issue of what must be considered,
and the legitimacy of various criteria, are questions of faw.”

Based on the arguments set out in the factum filed for purposes of the Supreme Court appeal, the
Director holds a similar view. The Director submits that the determination of the approach to market
definition is derived from a construction of the statute and an appreciation of its objectives, and is thus an
important question of law. The Director further argues that the Court of Appeal properly concluded that
the application of "established" facts to a legal test is essentially a question of mixed law and fact,
although the determination of a market in a specific situation is often described as a question of fact when
there is no reason to distinguish between questions of fact and questions of mixed fact and law. In
conclusion, the Director submits that there is no basis in law or principle for the proposition that market
definition in the context of a merger is purely or entirely a question of fact.

On the other side of the debate, Southam argues in its factum that the task of defining the
relevant product market in a merger case is a question of fact. First, Southam denies that market
definition involves the drawing of inferences that depend on legal training. Southam points out that the
treatment of mergers in the current Act is based on a recognition that market definition requires an
analysis of complex interactions and examination by experts in economic and commerce. Second, it is
advanced that market definition is a matter of judgment and degree involving a selection among a range of
reasonable alternatives.

There seems to be little dispute that the exercise of market definition is a highly complex one.
One engages in the process of market definition, not as an end in itself, but rather as a necessary step in
reaching a conclusion on whether the merged firms or firms facing allegations of anticompetitive conduct
possess the requisite degree of "market power" such that there is a likely substantial lessening of
competition. While there would seem to be a general consensus that there are two dimensions to a
market’ the product market and the geographic market, the consensus seems to end there. That it may be
difficult to conceive of an analytical framework which can be applied universally to all determinations of
the relevant market can be divined from the fact that the Court of Appeal reviewed two market power
"paradigms": cross-elasticity and the hypothetical monopolist. In his text, under the heading "Questio