Ministry of Economy of Mexico-OECD Co-operation to Strengthen Competitiveness in Mexico

Digital Platforms and
Competition in Mexico
2018

2│

Please cite this publication as:
OECD (2018) Digital Platforms and Competition in Mexico.
http://oe.cd/dpc

This work is published under the responsibility of the Secretary-General of the OECD. The opinions
expressed and arguments employed herein do not necessarily reflect the official views of the OECD or of
the governments of its member countries or those of the European Union.
This document and any map included herein are without prejudice to the status or sovereignty over any
territory, to the delimitation of international frontiers and boundaries and to the name of any territory, city,
or area
The OECD has two official languages: English and French. The English version of this report is the only
official one.
© OECD 2018

DIGITAL PLATFORMS AND COMPETITION IN MEXICO © OECD 2018

FOREWORD

Foreword
Digitalisation is revolutionising our lives, both by multiplying business opportunities for
firms and by extending the range of products and services available to consumers.
Many market players in the digital economy act as platforms facilitating transactions
between two or more sides. The continuous ascent of digital platforms and their disruptive
character is radically changing the way consumers behave in areas that were previously the
domain of offline markets.
Mexico is following this global trend, facing a dramatic uptake of online businesses which
act as platforms most of the time. From ride-sourcing applications to e-commerce websites,
Mexicans are increasingly relying on the digital ecosystem to carry out many of their dayto-day activities.
The rise of these firms raises new regulatory and competitive challenges. Authorities and
regulators around the world are trying to address these challenges in order to ensure the
best outcome for consumers. In Mexico, for instance, the Congress and the Competition
and Regulatory Authorities are focusing part of their activity on digital platforms, issuing
new laws (e.g. Fintech Law), adapting existing laws and exerting a pervasive advocacy
effort.
This report analyses the concept of digital platforms, with a particular focus on the
development of these players in the Mexican economy, and the main challenges they raise
from a competition enforcement perspective.
Chapter 1 presents the concept of digital platforms, highlighting the main characteristics
that differentiate them from traditional companies and make their economic analysis
particularly interesting. Chapter 2 reviews the digitalisation process in Mexico, focusing
on the key sectors of ecommerce, commercial transport apps and Fintech. Chapter 3
illustrates the main challenges raised by the uptake of digital platforms, discussing the main
competition cases in the field.
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1. WHAT IS A DIGITAL PLATFORM

Chapter 1. What is a digital platform

Digital platforms operate in a wide range of industries, implementing different structures
depending on their business models.
The European Parliament (2015[1]) identified three main business models for digital
platforms:


Subscription model: end users pay for the provision of a service. For instance,
Netflix or Spotify’s users pay a fee to have access to movies or music.



Advertisement model: end-users access to the service for free as the platform is
sustained by revenues coming from advertising. An example could be YouTube or
Facebook where users have access to contents for free and are exposed to
advertising.



Access model: content or app developers pay the platforms to reach end-users. For
instance, the App store is a digital store where developers can place their
applications to reach iOS users.

In order to analyse the challenges raised by digital platforms from a competitive and
regulatory perspective, it is necessary to introduce the concept of a platform from an
economic point of view. In the course of the years platforms have been defined in several
ways by a multitude of authors. Following Evans (2007[2]) classification, platforms are
firms serving (a) two or more groups of customers; (b) who need each other in some way;
(c) but who cannot capture the value from their mutual attraction on their own; and (d) rely
on the catalyst of the platform to facilitate value creating interactions between them.
Srnicek (2016[3]) defines digital platforms as “digital infrastructures that enable two or
more groups to interact. They therefore position themselves as intermediaries that bring
together different users: customers, advertisers, service providers, producers, suppliers and
even physical objects”. Examples of digital platforms include social networks, e-commerce
websites1, mobile and computer operating systems, and so on.
In this paper we will refer to platforms as multi-sided because many of the firms we will
consider involve more than two sides. For instance, search engines are platforms which
connect users, content providers and advertisers.
Firms acting as platforms have always existed in markets, hence they do not represent
anything new from an economic perspective. This also applies to the antitrust world, where
there have been cases involving platforms many years before the so-called digitalisation.
Examples of offline platforms are newspapers serving advertisers and readers; auction
houses connecting sellers and buyers in the art market, and so on.

1

Not all the e-commerce websites are platforms. For instance, online websites of offline
shops are not platforms as there are not two distinct sets of users/customers.
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The technological development not only has – and had – a dramatic impact on existing
economic sectors, but it also expands business opportunities. The massive uptake of
Internet penetration around the world created the perfect environment for the growth of
digital platforms which broadened the range of possible transactions thanks to matching
algorithms and broadband technology (Coyle, 2016[4]). For instance, many of the firms now
operating in the sharing economy would not exist without a high mobile internet
penetration (e.g. ride-sharing apps).
This chapter has the objective to introduce some basic economic concepts underlying the
structure of multi-sided digital platforms. The same concepts will help the reader to
understand properly how these markets work and the challenges they may raise from an
antitrust perspective.
At this stage, it is important to remark that research in the field is constantly evolving and
many aspects of digital platforms are still debated without the achievement of a general
consensus.

1.1. Direct and indirect network effects
Positive direct network effects arise when the utility of a group of users increases with the
increasing of the users belonging to the same group. An example is the telephone which as
a platform is characterised for providing direct network effects.2
Positive indirect network effects – or cross-group externalities3 – take place when the utility
of a group of users increase with the increasing of the other group of users using the same
platform. For instance, the utility of using a mobile operating system (OS) increases with
the number of developers producing applications for that OS.
Direct and indirect network effects can be positive or negative. For example, newspaper’s
readers utility could be negatively related to the volume of advertising.
The presence of direct and indirect network effects may create feedback loops. Depending
on the strength of network effects, a specific action could generate a chain of reactions
which multiply its effect. To keep the example of a mobile OS, if the mobile manufacturers
implementing an OS platform decide to increase the devices’ prices, this might have a
negative effect on sales (e.g. number of users), reducing the value of the platform to the
apps’ developers with a potential negative effect on the number of the available apps and
their quality.
Indirect network effects play a significant role in assessing potential anti-competitive
practices in a multi-sided framework, thus it is crucial to verify their existence, how
significant they are for users and to what extent they affect business decisions (OECD,
2018[5]).
In multi-sided platforms, the marginal increase of indirect network externalities created by
an additional user on one side may vary depending on the platform’s size. For instance, it
may happen that after a certain scale, marginal users on one side do not increase the utility
of users on the other side. This is another aspect to explore when assessing multi-sided

2

My utility of having a telephone increases with the number of people I can reach by
phone.

3

See Armstrong (2006[7]).
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platforms, as the size of the platform might be a proxy to understand if indirect network
effects are still playing a role (OECD, 2018[5]).

1.2. Transaction and non-transaction platforms
Platforms can also be categorised according to their characteristics. Wismer & Rasek
(2017[6]) distinguish between transaction and non-transaction platforms. The former are
firms whose intent is to enable transactions4 between two groups of users which take
advantage of their respective presence on the platform (e.g. ride-sharing applications).
Oppositely, the primary objective of non-transaction platforms is not to enable interaction.
For instance, Wikipedia generates a high amount of traffic on its website because of the
content it provides, without – at this stage – the presence of advertising.5
The two authors also provide a further distinction, identifying matching and audience
providing/advertising platforms.
An example of matching platform is given by dating applications. Their purpose is to
facilitate the best possible match between users without the necessity of having a
transaction.
Audience providing or advertising platforms are those that provide to some users (e.g.
advertisers) the attention or the audience of another group (e.g. readers). The main
difference compared to matching platforms is the unidirectional characteristic of the
indirect network effects. In fact, imagining a newspaper as a matching platform, only
advertisers benefit from the increasing number of users.6

1.3. Single and multi-homing
A crucial aspect of the platforms’ framework from a competition perspective is the single
or multi-homing habit of their users. If a customer decides to use only one platform for a
specific service, it is commonly considered as single-homing. Alternatively, if using
multiple platforms the customer is said to be multi-homing (Armstrong, 2006[7]).
In a two-sided platform, there are at least three possible base scenarios:
a. Both groups are single-homing;
b. Both groups are multi-homing; and
c. One group is single-homing and the other is multi-homing.
Scenario C is particularly interesting, because it creates the so-called “competitive
bottleneck”. In fact, platforms providing access to single-homing users have monopoly
power for the multi-homing side (Armstrong, 2006[7]).

4

Observable transactions facilitate the transaction-based charges.

5

According to Wismer and Rasek, this distinction may have an effect on the definition of
the relevant market. See Chapter 4 for further references.

6

Although possible, readers being happy to buy a newspaper full of advertising is a remote
scenario.
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High (or low) costs to multi-home may have a consequence on indirect network effects; in
case it is expensive to multi-home, users may evaluate more a high number of consumers
on the other side of the platform they use.
As said, the concept of single- and multi-homing is a key aspect of the competition in
markets populated by multi-sided platforms (Rochet. J-C., 2006[8]) playing a crucial role to
explain market segmentation or agglomeration.
However, the topic has not been only addressed by the end-users’ perspective. For instance,
Karle et al. (2017[9]) argue that the market structure is the consequence of the competition
on the product market. They show how the level of competition among the sellers has an
impact on the competition between platforms. If competition between sellers is soft, the
latter tend to focus on one single platform, giving incentives to platforms to become the
dominant and to consumers to be single-homing. Oppositely, harsh competition on the
product market can make the sellers join different platforms to avoid competitors and lead
to consumers multi-homing.

1.4. Data
A key feature of digital platforms is their extensive collection, analysis and use of data. The
technological development allows firms to collect and analyse data at a level of granularity,
which was unthinkable just few years ago. This has an effect on various sides of the
business; from improving products and services’ quality to implementing new pricing
schemes, big data techniques have a deep impact on both firms and consumers.
On one side, data analysis may allow businesses to tailor better their offer, providing the
right products to the right customer. Firms can also modify their pricing strategy; in fact,
data can be used to estimate the willingness to pay of a customer creating the basis for
personalised pricing. On the other side, consumers can benefit from the implementation of
big data techniques. For instance, their search cost can be reduced because platforms are
able to estimate their preferences directly, proposing a range of desirable products.
The role of data has raised a big debate about how antitrust framework should be re-thought
in the light of the so-called “data economy”.7 One of the arguments usually mentioned in
the discussions about data is that they may represent a powerful asset for digital platforms.
For instance, search engines results are improving daily because their algorithms “learn”
from users’ past search and behaviour on the Internet. Social networks collect a huge
amount of data on their users’ profiles making the platform very appealing to advertisers,
which can target a specific segment of the demand.
In this context, data’s role as an input is particularly relevant from a competition
enforcement perspective. Moreover, the debate around data essentiality is likely to rise in
those industries where dominant players will potentially consolidate their position.
However, data is also becoming a market itself, with the growth of firms specialised in
collecting and providing dataset to businesses, making the argument of data unavailability

7

See for instance www.economist.com/leaders/2017/05/06/the-worlds-most-valuableresource-is-no-longer-oil-but-data?fsrc=scn/tw/te/rfd/pe.
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at times less compelling.8 There are also examples of firms which gained significant market
shares starting as outsiders in the market.9
Data are also considered by some10 as the price consumers pay when they benefit from free
products. The access to a range of personal information given by consumers is the means
through which many digital platforms make profits. An issue that can arise in this case is
when consumers are reluctant – for different reasons – to provide data to multiple platforms.
The risk is that consumers would perceive (or sustain) high switching costs with negative
effects on the market competition.
Again, as for many aspects that characterise digital platforms, the role of data is evolving
daily and their competitive importance may vary between markets.

1.5. Pricing
Pricing in multi-sided platforms differs from one-sided markets because prices reflect the
interlinked demands of the two (or more) groups of consumers. For example, in order to
get one side on board, prices may not reflect the marginal cost of the provided service
(OECD, 2018[5]).
In transaction platforms, externalities created by the interaction of the two sides might be
internalised by one side rather than by the platform, with a potential effect on the overall
demand. This happens when one side passes through to the other side the commission
charged by the platform. Then, the platform needs to take into account the degree of passthrough when establishing the price structure.
Price structure may also vary depending on the evolution of the business. For instance, at
the beginning a platform may exert particular effort in attracting a certain side of the
market. Once the “critical mass” has been reached, the marginal value of adding another
customer decreases, thus the price structure could also change accordingly.
Pricing could also be used as a tool to maximise network externalities. For instance, many
digital platforms offer services for free to capitalise on advertising revenues (OECD,
2018[5]).
Another key feature of many digital platforms is the implementation of pricing algorithms
fuelled by consumers’ data. The main consequence of this strategy is a trend towards the
implementation of personalised prices, which represent an innovation compared to more
traditional forms of price discrimination applied by companies.
To conclude, pricing in digital platforms may be radically different from traditional
markets. This has an effect on the enforcement of antitrust law, which relies on price-related
variables for the majority of the economic analysis.

8

See intervention of Professor Pinar Akman at the UK Parliament Communications
Committee available at https://parliamentlive.tv/Event/Index/29217cfe-85a3-4f5e-8ccbe78459e0788d.

9

Google entered in the search engine market with no data on users’ search when Yahoo
was the main player.

10

See for instance (Coyle, 2018[89]).
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1.6. Fast moving nature
Online platforms and digital markets in general, are characterised by their fast evolution
mainly due to the role played by technology and network effects. Examples show how some
of the biggest platforms operating today became successful in a short period of time11, but
also how successful platforms declined quickly due to the entry of a new competitor12.
The fast moving nature of digital platforms is mainly related to the need for finding
disruptive innovation to become successful or to retain market position. Disruptive
innovations are not only technological; they can also refer to a business model. The key
feature is their ‘disruptive’ character; in other words, their potential to create new markets
and / or extinguish old ones.
Another interesting characteristic of these platforms is that even if a firm is dominant today,
the competitive threat exerted by a potential entrant with a revolutionary technology still
provides the incentives to compete for the market.
For instance, Petit (2016[10]) argues that an innovative variable to analyse in the assessment
of anticompetitive practices is the R&D/profits ratio. This index should reflect the business
approach of a firm and the level of competition it faces (or might face). A high level of
R&D profits ratio may mirror the attitude of a platform to innovate to provide a better
service and keep its position on the market. However, R&D expenditures could also be
focused in developing specific tools to exploit markets and exclude competitors. Then, the
added value of this index in a competitive analysis should be carefully assessed.
The fast moving nature of digital platforms assume relevance in the competition analysis
because they force authorities to adopt a more forward looking approach which would not
be needed in many traditional markets.

11

For instance, Facebook was launched in February 2004 and in December 2007 could
already count on 58m people active on the platform (Facebook data).

12

See for instance https://www.zdnet.com/article/the-rise-and-fall-of-yahoo/ .
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Chapter 2. Digital platforms in Mexico

The Mexican economy and society is being dramatically impacted by the increasing usage
of digital platforms. Many daily activities such as food shopping or reading are now carried
out through digital platforms.
In Mexico there are more than 17 million people with a fixed broadband subscription and
more than 82 million mobile broadband subscriptions.13 Firms are increasingly allocating
resources to online advertising, mostly focusing on platforms such as social networks or
search engines.14
Figure 2.1. Mexican fixed broadband penetration rate
Total, Per 100 inhabitants, 2003 – 2017.
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Source: OECD data.

Mobile broadband usage also increased, with a key role played by the reform of 2013. For
instance, between 2012 and 2016 prices for the OECD’s low usage basket15 decreased by
65% and number of people with mobile subscriptions increased by 50 million. (OECD,
2017[11])

13

OECD data (2017).

14

In 2016 in Mexico, advertising in digital platforms increased by 21,8% (PwC analysis).

15

OECD’s low usage basket includes 100 calls and 500 Megabytes.
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Figure 2.2. Mobile broadband penetration rate
Total, Per 100 inhabitants, 2009 – 2017.
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In 2013 the Mexican government launched the National Digital Strategy (NDS)16. The plan
had the objective to define the actions for the next 5 years to foster the digitalisation of the
country in 5 main areas:


Government transformation;



Digital economy;



Education transformation;



Health; and



Civic innovation and citizens’ participation.

With regard to the digital economy, the objectives stated in the NDS are the following:


Develop the market of goods and digital services;



Improve the development of e-commerce;



Create new mechanisms in contracts that promote innovation and entrepreneurship
through a more equal allocation of public spending; and



Promote financial inclusion through mobile banking.

According to the government indicators, the planned actions in the digital economy and
health areas have been developed by 80%, while all the others are already completed.17
As part of the substantial reform that affected the telecommunication sector, the “Red
Compartida” project concerned the creation of a 4G mobile wholesale access network,
capable of adapting to new technology developments (i.e. 5G). The auction to build the
16

See Estrategia Digital Nacional, https://frameworkgb.cdn.gob.mx/data/institutos/edn/Estrategia_Digital_Nacional.pdf

17

See www.gob.mx/mexicodigital/.
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network was won by Altán Redes with a bid to cover 92,2% of the Mexican population by
2024 (OECD, 2017[12]). Other measures were also implemented to improve the broadband
infrastructure such as an auction for 80 MHz of the AWS spectrum for the provision of
mobile wireless access, an auction of 2.5 GHz and the liberalisation of 600 MHz band
(OECD, 2016[13]).
The development of Information and Communication Technology (ICT) infrastructures
favoured the growth of new digital services. Their uptake requires competition and
regulatory authorities to address the new challenges raised by this phenomenon. In Mexico,
the Federal Competition Commission (COFECE) is actively working in the area of digital
platforms, releasing advocacy papers (COFECE, 2015[14]) and putting the digital revolution
at the core of its agenda (COFECE, 2018[15]). Similar, the Federal Institute of
Telecommunications (IFT) is focusing part of its activity on the growing role played by the
digital economy.
The General Congress of the United Mexican States and the financial authorities (the
Secretariat of Finance and Public Credit, the National Banking and Securities Commission
and the Bank of Mexico) are also working to establish a legislative framework for some of
these new services. For instance, the “Ley Fintech” has the objective to regulate some of
those disruptive financial services business models provided through digital tools and to
allow the development of new ones outside of the traditional regulatory regime, improving
competition in the sector.

2.1. E-commerce platforms in Mexico
The term e-commerce is not easy to define as multiple classifications have been provided
by various organisations.18 In line with the OECD definitions established in 2001 and 2009
e-commerce is defined as the sale or purchase of goods or services, conducted over
computer networks by methods specifically designed for the purpose of receiving or
placing orders19 (OECD, 2011[16]).
Not all the e-commerce websites can be considered as platforms; for instance the online
version of the traditional offline retailer/customer cannot be classified as a platform.
Although the purpose of this paper is to focus on digital platforms, due to data availability
reasons, the figures reported in this section include all the e-commerce businesses, being
them platforms or not.
The sector is significantly expanding around the world, reaching USD2,29 trillion in 2017,
accounting for 10% of total retail sales.20 The Networked Readiness Index from the World
Bank report that on a scale from 1 (worst) to 7 (best), OECD member countries reported

18

See for instance Eurostat (2016[93]), US Census Bureau (Bureau, 2018[94]) and others.

19

See also OECD “A Dynamic E-Commerce Landscape: Developments, Trends, and
Business Models”, forthcoming.

20

See “Worldwide Retail and Ecommerce Sales: eMarketer’s Estimates for 2016-2021”,
eMarketer, 2017, www.emarketer.com/Report/Worldwide-Retail-Ecommerce-SaleseMarketers-Estimates-20162021/2002090.
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an average score of 5,4 for business that have used the internet for selling their goods and
services to consumers.21
From a competition point of view, e-commerce has the potential to increase competition
between retailers, enhance consumers’ choice and improve product distribution (OECD,
2018[17]).
E-commerce platforms in Mexico are experiencing a dramatic increase in their business
although – for various reasons – the figures of online retail are still far from some of the
most developed economies.
The value of e-commerce in Mexico was estimated in 2016 above USD17 billion, with an
increase of 28,3% compared to 2015.22 According to the Latin American Institute of ECommerce, less than 2% of the overall volume of retail transactions takes place online.
Compared to other countries like the United States23 or China24, it may seem that Mexicans
are still reluctant to buy items online. However, various indicators show that the trend is
increasing, potentially representing a promising future for the sector.
For instance, a report from IAB and PWC (2017[18]) estimates that the investment in digital
advertising in 2016 was about USD1 billion. Mobile will play a key role in this
development as investment on mobile advertising will increase by 336% in 2019. From
2012 to 2016 online sales rose by 43% while general retail sales only grew by 5%.25
Figure 2.3. E-commerce sales as % of total retail
4.5
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Source: Latin-American Institute of E-Commerce.

21

See World Integrated Trade Solutions dataset by World Bank.

22

See “E-commerce Study in Mexico”, 2017, Asociación de Internet.mx,
www.asociaciondeinternet.mx/es/component/remository/ComercioElectronico/Ecommerce-Study-Mexico-2017/lang,es-es/?Itemid=

23

In the first quarter of 2018, estimated retail e-commerce sales as total of retail sales were
above 9%. See www.census.gov/retail/mrts/www/data/pdf/ec_current.pdf

24

In China, online retail penetration will rise from 16% in 2016 to 25% in 2020. See
Goldman Sachs “China E+Commerce, Shopping Re-Imagined”, 2017.

25

See “E-Commerce Insight” by Coppel and the Mexican Association of Online Sales
(AMVO),https://docs.wixstatic.com/ugd/5e9e8f_e889fd1b41ea4631869c218942920b9a.pdf.
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Mexico runs behind some other Latin-American countries and, according to this data
source, lies below the regional average (Figure 2.3). In the last years, the retail sector sought
to improve its performance, creating special discounts and promotions. For instance, “El
Buen Fin” is a shopping event taking place every November since 2011 which was created
to encourage sales through discounts and promotions. In 2017, 2,7% of the entire sales
related to the event were online, representing an increase of 43% compared to 2016.26
Mercado Libre, one of the main e-commerce websites in Mexico, experienced a sale
increase of 200% with more than 25 million visits to the platform.27
With regards to the end-users side, various surveys show that 80% of internet users have
bought products and services online.28 Not surprisingly, online buyers are usually young
adult people with a medium-high social-economic level (ISDI, 2017[19]). Mexico City
appears to be the region where online shoppers are more concentrated, followed by Estado
de Mexico and Jalisco (2017[20]).
The most sold items online are apparel & accessories and hi-tech goods, while with regards
to services, trips and events are the most bought by online users, with a growth of
international purchases.29
Although Mexicans seem to use more computers than mobiles or tablet to make a purchase
online, the search is prevalently made on cell phones.30 Figure 2.4 shows that around two
third of online shoppers used desktop devices, however, 98% of retailers reported mobile
purchases.31
Figure 2.4. Average of Desktop vs. Mobile Purchases
Mobile

Desktop
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66%

33%

34%
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Source: “E-commerce Study in Mexico”, 2017, by Asociación de Internet.mx.

26

See “Buen Fin 2017 E-commerce”, AMVO.

27

See (AMVO, 2018[92]).

28

See (AMVO, 2017[91]) and “ (ISDI, 2017[19])”.

29

See (Asociación de Internet.mx, 2017[20]).

30

See (ISDI, 2017[19]).

31

See (Asociación de Internet.mx, 2017[20]).
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With regard to payments, in 2017, 97% of online shoppers used an online channel to pay,
although 48% of them also recurred to offline methods.32
Figure 2.5. Online Payment Types
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Personal credit card
Gift card
Commercial credit card
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Referred bank payment
Payment code
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11%

Source: “E-commerce Study in Mexico”, 2017, by Asociación de Internet.mx.

Figure 2.6. Offline Payment Types
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Source: E-commerce Study in Mexico”, 2017, by Asociación de Internet.mx.

Compared to 2016, online shoppers were more prone to store payment and shipment
information online; however in 2017 security concerns were still the most prevalent reason
for not registering personal information online.33
32

See (Asociación de Internet.mx, 2017[20]).

33

See (Asociación de Internet.mx, 2017[20]).
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The main players populating the Mexican e-commerce ecosystem are MercadoLibre,
Walmart Mexico, Liverpool, Amazon Mexico, Linio, and others.
Figure 2.7. Visits and purchases online
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Note: The survey only included online purchasers.
Source: “Estudio de motivaciones y barreras a la compra en línea”, AMVO, 2017.

According to the company annual report, MercadoLibre is the e-commerce leader in many
countries of Latin America, including Mexico, based on numbers of unique visitors and
page views.34 In 2017 it experienced a growth of 125% compared to 2016, recording 6,5
millions of page visit per day35, with USD86,5 million of net revenues (+86,7% compared
to 2016). The company offers six integrated e-commerce services: the MercadoLibre
Marketplace, the MercadoLibre Classifieds Service, the MercadoPago payments solution,
the MercadoLibre advertising program, the MercadoShops online webstores solution and
the MercadoEnvios shipping service. The service is not then limited to the retail platform
as MercadoLibre also offers related services such as online payment solutions, shipping
and so on, in line with the trend of the main global e-commerce players. Although
MercadoLibre is one of the main players in Mexico, the net revenues from the country in
2017 were only the 6,2% of the total in Latin America, while Brazil contributed to the
59,5%.36 This data show again how Mexican e-commerce potential is far from being fully
developed, demonstrating the existence of significant expansion opportunities.

34

See Mercado Libre annual report, December 2017,
http://investor.mercadolibre.com/static-files/7ec3a95a-553f-4802-ae80-a7f8cb6cb1d0.

35

See www.economiahoy.mx/empresas-eAm-mexico/noticias/8820912/12/17/Comercioelectronico-en-Mexico-se-consolido-en-2017-Mercado-Libre.html

36

See Mercado Libre annual report, December 2017,
http://investor.mercadolibre.com/static-files/7ec3a95a-553f-4802-ae80-a7f8cb6cb1d0.
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Amazon started operating in Mexico – as an e-commerce platform37 – in June 2015,
launching in the course of the years also other additional services such as Amazon Prime38
or the streaming offer through Prime Video. Its growth in sales from USD243,9 million in
2016 to USD502,2 million in 201739 makes the United States company one of the biggest
e-commerce platforms in Mexico. As a signal of how firms are investing in a market whose
potential still has to be developed entirely, the company is planning to open a new
warehouse near Mexico City, tripling the company’s distribution space.40 . Similarly to
MercadoLibre, Amazon already operates successfully in other countries, potentially
increasing its power to attract new users. In fact, as mentioned before, trust plays a crucial
role in online shopping, particularly with regard to online payments.
Another platform particularly active in the Mexican market is Linio which was launched
in 2012, and it operates also in other countries of Latin America, although Mexico
represents 40% of its business.41 The platform is now focusing on reducing the delivery
time within 24 hours, looking for alliances in the logistic sector and is not excluding
creating its own delivery system. The higher competition in the sector is affecting Linio’s
growth expectations which for the 2018 are around 30%, while in the previous years they
experienced about 70% growth.42
Other e-commerce websites operating in Mexico are those linked to physical stores. For
instance, Liverpool in 2017 registered an increase of online sales of 45,6% compared to
2016 and a Compound Annual Growth Rate (CAGR) of 80% in the last 6 years.43 Having
stores around the country allows the company to offer services such as “Click and Collect”
widening the offer for end users. The firm also launched apps to promote sales through
mobile devices.
Similar to Liverpool, Walmart has also its network of physical stores across the country. In
2017 online sales represented 1% of the total contributing to the growth on sales by 0,3%.
Roughly USD210 million were invested in e-commerce, technology, logistic and
perishable goods.44
The examples mentioned above just represent a non-exhaustive list of the e-commerce
platforms and websites operating in the country. Many other stores offer goods and services
online and the amount of resources dedicated by firms to the digital segment of their
business is constantly increasing.

37

In 2013 Amazon opened its Kindle e-book site.

38

Amazon Prime guarantees delivery within 2 days.

39

See www.reuters.com/article/us-mexico-retail/amazon-becomes-mexicos-top-onlineretailer-in-2017-report-idUSKBN1E92ID.

40

See www.shiplilly.com/blog/amazons-plan-move-mexico-mean-shipping-industry/.

41

See www.eleconomista.com.mx/empresas/Reducir-tiempos-de-compra-y-entregaobjetivo-de-Linio-20180416-0011.html.

42

See www.eleconomista.com.mx/empresas/Reducir-tiempos-de-compra-y-entregaobjetivo-de-Linio-20180416-0011.html.

43

See Puerto de Liverpool “Informe Anual 2017”, www.elpuertodeliverpool.mx/anual.html.

44

See Walmart “Informe Anual 2017”, www.walmex.mx/informacion-financiera/anual/.
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However, as mentioned, the level of online sales in Mexico is below other countries in the
region and while companies promote e-commerce, users still prefer significantly offline sales.
There are different reasons behind the low level of uptake of online purchases. One of the main
barriers to the development of e-commerce platforms is the users’ perceived risk of frauds. In
Mexico, 14,3% of online purchases are not completed because of a suspicion of fraud; roughly
the double compared to countries such as Brazil (7,6%) and Argentina (6,3%).45
Research by AMVO (2017[21]) identified the lack of trust as the main reason why Mexicans
are reluctant to buy online. Online purchasers seem to be particularly concerned about the
delivery of the item and payment online.
For instance, the risk of fraud is the principal reason behind the lack of trust in online
purchases:
Figure 2.8. Principal reasons why consumers don’t trust online sales
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Source: “Estudio de motivaciones y barreras a la compra en línea”, AMVO, 2017.

Data from the National Commission for the Protection and Defence of Financial Services
Users (CONDUSEF) seem to confirm consumers’ concerns. Figure 2.9 shows how
cybernetic frauds increased dramatically in the last years. In the first trimester of 2018, the
Commission reported a rise of 63% compared to the same period of the previous year, with
approximately 1,7 million complaints. Almost 60% of these were related to e-commerce
and 92,5% were resolved in favour of final users.
45

See “Reporte de Fraude Online, America Latina 2017”,
www.cybersource.com/content/dam/cybersource/eslac/documents/2017_OnlineFraudReport.pdf
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Figure 2.9. Cybernetic frauds
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Another reason that represents an obstacle to the development of e-commerce platforms in
Mexico is the low level of financial inclusion. Data from the World Bank show that a low
level of Mexicans have bank accounts, credit cards or debit cards.
Figure 2.10. Financial Inclusion in Mexico
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Source: World Bank, Global Financial Inclusion data.

Figure 2.10 illustrates how a low percentage of the entire population has some basic
financial tools, showing a declining trend between 2014 and 2017. A positive increase is
reported by the percentage of people owning a mobile money account which went from
3,4% in 2014 to 5,6% in 2017. Mexico is behind the regional average in this area. In 2017
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the available data indicate account, credit card and debit card owners were respectively
55,1%, 18,8% and 41,5% for people above 15.46
Naturally, bank accounts and debit or credit cards are very important means to complete
purchases online. The lack of these amongst a wide segment of the adult population
represents a barrier to the development of e-commerce platforms.
This trend is also reflected by the business strategies of the main platforms operating in
Mexico which are trying to develop tools such as click and collect or pay on delivery, trying
to skip the step of online payment. However, these approaches can be only a temporary
solution; a high level of financial inclusion is a necessary condition to capture the potential
of the digital economy.
This brief snapshot of the Mexican e-commerce ecosystem showed how the sector is
growing but is still far from other countries in the region. The one key issue which public
and private sectors can seek to tackle is the lack of trust Mexicans have with respect to
online businesses. In order to do so, the entire framework of online payments needs to be
reinforced, making digital transactions safe and reducing the amount of frauds. Similarly,
users’ awareness about data privacy policy should be encouraged in order to make users
more comfortable in concluding purchases on the internet.
With regard to the legal framework, the chapter VIII bis of the Federal Law of Consumer
Protection47 contains general rules about e-commerce. Amongst others, the law establishes
that suppliers have to treat consumers’ information as confidential and have to avoid unfair
commercial practices with respect to products’ characteristics. Another important law is
the Ley General de Protección de Datos Personales en Posesión de Sujetos Obligados48
which has the objective to improve data protection and privacy.
Naturally, having a full working e-commerce system would not be enough if a significant
segment of the population does not have access – for various reasons – to basic financial
tools. Improving specific variables such as the percentage of Mexicans with a bank account
or a credit / debit card, would open the market to a large part of demand whose access is
currently limited as its only way to buy online is to pay cash.
From a competition enforcement perspective, in early 2018, COFECE announced an
investigation49 in the market of e-commerce platforms and related services with the
objective of identifying possible relative monopolistic practices. However, it is important
to remark that this initiative does not imply any anti-competitive behaviour in the industry,
but it is only a study to verify that the Federal Law of Competition is observed by the
various players.
To conclude, structural economic reasons could also explain why the country is not fully
enjoying the benefits of the digital economy.
46

World Bank, Global Financial Inclusion data, Latin America and Caribbean. Other data
about the level of financial inclusion in Mexico can be found in the “Reporte Nacional de
Inclusión Financiera”,
www.cnbv.gob.mx/Inclusi%C3%B3n/Documents/Reportes%20de%20IF/Reporte%20de
%20Inclusion%20Financiera%208.pdf.

47

https://www.profeco.gob.mx/juridico/pdf/l_lfpc_ultimo_CamDip.pdf

48

www.dof.gob.mx/nota_detalle.php?codigo=5469949&fecha=26/01/2017

49

See www.cofece.mx/wp-content/uploads/2018/01/IO_002_2017_Aviso_Inicio_DOF.pdf.
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2.2. Fintech in Mexico
Fintech is one of the topics that is core to the discussion about digital economy. Many
Fintech businesses could be considered as platforms, as they allow the interaction of two –
or more – groups of users that otherwise would not be able to perform any transactions.
There are a variety of definitions of “Fintech”; however all of them imply or mention the
use of technologies applied to financial services. Naturally technology has always played
a major role in banking and finance in general; so it is important to define exactly what are
the services and the products which can go under the label of Fintech.
According to the European Parliament (2017[22]) “Fintech should be understood as finance
enabled by or provided via new technologies, affecting the whole financial sector, from
banking to insurance, pension funds, investment advice and market infrastructures”.
The US National Economic Council (2017[23]) uses the word Fintech “to encompass a wide
spectrum of technological innovations which impact a broad range of financial activities,
including payments, investment management, capital raising, deposits and lending,
insurance, regulatory compliance, and other activities in the financial services space.”
The Financial Stability Board (2017[24]) defines Fintech “as technology-enabled innovation
in financial services that could result in new business models, applications, processes or
products with an associated material effect on the provision of financial services”.
However, as remarked by the OECD (2018[25]), Fintech does not only imply the application
of new technologies to financial services, but also the development of business models
which rely on these technologies. Without going into the details of this debate, it is clear
that Fintech is changing the way consumers, firms and public bodies relate to finance.
According to analysts (KPMG[26]), the Fintech universe in 2017 generated roughly USD31
billion in deal activity, including mergers, acquisition, venture financing and private equity
buyouts.
In Latin America, Mexico is one of the leader countries (following Brazil) in the Fintech
sector. Data from August 2018 reveal that Mexico can count with 334 start-ups,
representing a 40% annual growth.50 The figure below elaborated by Finnovista, provides
a snapshot of the Fintech players in the country.

50

See Finnovista, “Mexico exceeds the barrier of 300 Fintech start-ups and reinforces its
position as the second most important Fintech ecosystem in Latin America”,
www.finnovista.com/actualizacion-finnovista-fintech-radar-mexico-2018/?lang=en.
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Figure 2.11. Fintech Radar Mexico

Source: Finnovista, Fintech Innovation Radar for Mexico in collaboration with Inter-American Development
Bank, August 2018.

With regards to the sector, Finnovista have identified the following six major segments51:
1. Payments and Remittances (23%)
2. Lending (22%)
3. Enterprise Financial Management (13%)
4. Personal Financial Management (11%)
5. Crowdfunding (9%)
6. Enterprise Technologies for Financial Institutions (7%)
It is important to remark at this stage that these data take into account only start-ups. Fintech
products and services are also offered by traditional banks. The latter can, on one side,
promote internally the development of new ways of banking or financing, while on the
other can acquire start-ups or partner with them.
A survey by PWC (2017[27]) shows how financial institutions identified the importance and
the potential of Fintech start-ups, trying to internalise the innovations brought by new
players. In Mexico, 31% of respondents – compared to a global average of 45% – are
currently engaging in partnership with Fintech companies, and 81% of them expect to
increase partnership over the next three to five years.

51

Percentage relative to the total number of start-ups.
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The factors behind Fintech expansions in Mexico could be principally related to a high
smartphone and internet penetration (see Chapter 2) and a low level of banking penetration
(see Section 2.1).
From a competition perspective, improving the development of the Fintech universe can
decrease barriers to entry and improve competition in the sector with final benefits for
consumers. For instance, new technologies – together with users’ behaviour – diminish the
importance to hold a consolidated network of physical offices as the entire business can be
run through digital infrastructures. Consequently, entry costs are significantly reduced
while services’ availability is significantly improved. In fact, consumers have access to
Fintech services mainly through their mobiles, allowing companies to reach a significant
portion of potential users.
A report from Deloitte (Deloitte, 2017[28]), which follows other documents published in
partnership with the World Economic Forum52, has identified 8 forces which may change
the competitive landscape of financial services such as cost commoditization, profit
redistribution, experience ownership, platform rising, data monetisation, bionic workforce,
systemically important techs and financial regionalization.
Naturally, in finance as in many other industries, competition is not the only policy
objective public entities want to pursue. In fact, considering the importance of the sector,
governments, central banks and regulators aim to guarantee also other priorities such as
financial stability and consumers’ protection. In this context, it is crucial that on one side,
the regulatory framework promote the entry of new firms in the industry, but on the other
side, it makes sure that new entrants do not create a risk for the entire system.
In this regard, the UK approach with the creation of a regulatory sandbox could be a good
example of how public and private sector interact to make sure competition is improved
with no risks for consumers.

52

See “Beyond Fintech: A Pragmatic Assessment Of Disruptive Potential In Financial
Services”, 2017.
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Box 2.1. Regulatory Sandbox in the UK
The Financial Conduct Authority (FCA), the financial regulator body in the UK, established in 2015
the so-called regulatory sandbox “to allow firms to test innovative products, services and business
models in a live market environment, while ensuring that appropriate safeguards are in place”.
The instrument is open to regulated firms, business technologies and firms which are looking for
authorisation.
The objectives of the sandbox are the following:





Reducing the time and, potentially, the cost of getting innovative ideas to market;
Enabling greater access to finance for innovators, by reducing regulatory uncertainty;
Enabling more products to be tested and, thus, potentially introduced to the market; and
allowing the FCA to work with innovators to ensure that appropriate consumer protection
safeguards are built into new products and services.

Tests are conducted on a small scale, for a limited number of consumers and duration.
A case officer is assigned to each firm helping to design and implement the test. Staff from the
Authority helps the applicant to understand how its business fit the regulatory framework.
In October 2017 the FCA published a report highlighting the progress of this practice, stating that although
it was too early to draw definitive conclusions, the sandbox was promoting competition in the market.
Sources: www.fca.org.uk/firms/regulatory-sandbox
www.fca.org.uk/publication/research-and-data/regulatory-sandbox-lessons-learned-report.pdf.

In March 2018, the Mexican Congress has approved the “Ley para Regular las Instituciones
de Tecnología Financiera” also called Ley Fintech. The main objective of the Law is to
regulate the providers of some Fintech services such as financial crowdfunding platforms
and e-money issuers, giving them legal recognition as “Financial Technology Institutions”
(FTIs) which will be authorised, regulated and supervised by the local financial authorities
as they receive, maintain and manage resources from the public.
The Law also sets the legal framework for (i) operations that FTIs and banks make with
virtual assets, (ii) mandatory sharing information by financial entities and FTIs to third
parties through standardized application programming interfaces (APIs) – internationally
knowing as “open banking” – and (iii) mechanisms that allow Fintech providers, FTIs and
financial entities to test innovative models for financial services under a temporal
authorization before offering them massively – regulatory sandbox – in order to generally
improve the financial services offered through new technologies.53
The law is based on the principles of financial innovation and inclusion, promoting
competition, consumer protection, financial stability, prevention of fraud and technological
neutrality. FTIs are authorised, regulated, supervised and might be fined by the National
Banking and Securities Commission (CNBV). They are also the only players allowed to
develop some activities such as financial crowdfunding and e-money issuing.
From a competition perspective, the law decreases barriers to entry increasing the potential
variety of services in the sector. It recognises Fintech providers as legal entities which can
perform some restricted activities that only financial entities were allowed to perform
before. Also, new entrants can have access to some users’ information currently held by
53

See www2.deloitte.com/content/dam/Deloitte/mx/Documents/legal/2018/Fintech-LawDecree.pdf
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traditional banks. This data sharing option will allow new providers to understand the risk
profiles of customers tailoring their offer as standard providers. Moreover, the law
establishes that financial entities, credit information companies and clearing houses cannot
charge Fintech providers a price higher than the cost of obtaining and transmitting the
information and, in general, it will not be possible to discriminate between new entrants and
traditional operators. All the characteristics followed COFECE recommendations (2018[29])
to the law proposal and were incorporated in the final version.
Financial crowdfunding platforms are legally recognised as “Instituciones de
Financiamiento Colectivo” (Crowdfunding institutions) and their reserved activity is to
bring together into a digital platform investors and people looking for financing.
E-money issuers are named as “Instituciones de Fondos de Pago Electrónico” (Electronic
payment funds institutions) and their reserved activity is issuing, administering, redeeming
and transmitting electronic payment funds. These have to be carried out through digital
platforms such as computer applications interfaces or webpages.54
Another important change introduced by the law is the option to perform financial
transactions using virtual assets such as cryptocurrency. FTIs and banks can only operate
with the virtual assets authorised by the Mexican Central Bank and will have to inform
their clients of all the risks involved by such assets55:





They are not backed by the Federal Government or the Bank of Mexico;
Impossibility to reverse closed transactions;
Volatility of the asset; and
Technological and cybernetic risks.

The art.76 of the law also imposes the establishment of APIs to allow the sharing of
customers’ data between financial operators. The law identifies three categories of data:




Open financial data: information about the product and services offered to the
public, location of branches and ATMs;
Aggregated data: aggregated statistical information about the provided products
and services; and
Transactional data: information about the usage of a certain product or service on
a client basis. These data can be shared only following clients’ authorisation.

All the info provided through an API can only be shared for the purposes authorised by the
clients. The law also highlights the fact that the data sharing activity should be inspired by
the principles of equity and transparency so not to raise any barriers to entry.
With regards to future innovations, the law establishes the figure of the regulatory sandbox
where some businesses or financial entities with an innovative model, whose operation has
a legal restriction, can operate for a limited period of time under a special authorisation and
the supervision of the local financial authority.

54

See Deloitte Legal, “Decree Enacting the Financial Technology Institutions Law (Fintech
Law)”, 2018.

55

See Art. 34 of Ley Fintech

DIGITAL PLATFORMS AND COMPETITION IN MEXICO © OECD 2018

2. DIGITAL PLATFORMS IN MEXICO

To conclude, a Financial Innovation Group constituted by members of the private and
public sector, has been created with the purpose to exchange ideas about new innovations,
potential development and regulation.56
This law represents a good step towards the implementation of a regulatory framework
which on one side promotes innovation and fosters competition, while on the other
guarantees consumers’ protection and financial stability. At the same time, the law seems
to recognise the fast-moving nature of the sector which requires flexible instruments to
react quickly to any innovations. To this regard, the establishment of regulatory sandbox
which provide temporary authorisations for new services represents a step in the right
direction.
The “Ley Fintech” is just the first stage towards the creation of a proper legal framework
which regulates the five areas mentioned above (financial crowdfunding platforms, emoney issuers, operations with virtual assets, open banking and regulatory sandbox). In
fact, most of the rules that will affect firms and consumers are and will be contained in the
secondary regulation issued by the CNBV and other financial authorities.
The 10th September 2018 were published in the DOF the “general decree applicable to
Technological Financial Institutions”57 and the “general decree about the art.58 of the Ley
Fintech”58. These documents contain the first block of secondary regulations which will be
integrated by other regulatory measures in the next months.
The first decree regulates a series of key aspects of the Technological Financial Institutions
(FTI) such as the minimum capital required, the amount of information to be disclosed, the
maximum amount a client can borrow from crowdfunding platforms and so on. The second
decree instead has a more limited scope as it regards the art.58 of the Ley Fintech which is
about the procedures.
The drafts of these decrees were published on the CONAMER website and received various
comments from a wide set of stakeholders. For the purpose of this paper, the comments
expressed by the COFECE are particularly relevant as the Mexican competition authority
raised several points about both drafts.
With regard to the “general decree applicable to Financial Technology Institutions”,
COFECE focused on the amount of capital required to set up a crowdfunding platform
which, according to the competition authority, is too high and could potential inhibit entry and
innovation. Moreover, in its comments COFECE compared the capital requirement
established by the decree59 – equal to 500,000 or 700,000 UDI’s60 – to the regulation of other
countries such as the UK or Italy, finding the Mexican framework as the most restrictive.
The Secretariat of Finance and Public Credit justified these requirements mentioning that
they were established considering the international experience together with the Mexican

56

See Art. 93 of Ley Fintech

57

See http://dof.gob.mx/nota_to_doc.php?codnota=5537450.

58

See www.dof.gob.mx/nota_detalle.php?codigo=5537449&fecha=10/09/2018.

59

See art. 6 and 7 of the General Decree Applicable to Technological Financial Institutions.

60

Mexican Unidad de Inversion.
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framework61; considering them proportional to those applied to other financial operators
providing similar services.
Another concern raised by COFECE was about the limit imposed to the financing request
made through crowdfunding operations. The competition authority highlighted how the
threshold of 1,670,000 UDI’s per operation, extendable to 6’700,000 UDI’s following the
approval of the CNBV62, may be limited compared to the average funding request of a
medium enterprise. Similarly, the maximum amount allowed to one single requester63 –
7,370,000 UDI’s – is considered too low for real estate development financing. According
to COFECE, these limits may inhibit competition between FTIs and traditional operators.
In its answer to these comments, the Secretariat of Finance and Public Credit stated that
the limits imposed by the art.47 of the General Decree Applicable to Technological
Financial Institutions were established taking into account the information provided by the
FTIs and the best international practices. With regard to the art.48 of the same decree, the
Secretariat stated that the regulatory measures consider the current volume of activity of
FTIs, which anyway are significantly lower than the introduced limits. However, it
recognises that the rapid market changes are underway, leaving the possibility of reviewing
the regulation according to the FTIs’ development.
COFECE was also concerned about the art.23 of the draft64 of the General Decree
Applicable to Technological Financial Institutions, which gave veto powers to the CNBV
about FTI’s internal valuation model, as the criteria to exert these powers were unclear.
This comment was addressed in the final version of the Decree.
With regard to the regulation of the art.58 of the Ley Fintech, COFECE found a disparity
of rules applied to FTIs and traditional banking operators.65 In particular, Fintech
businesses have to implement customers’ identity verification measures which are more
stringent and consequently more costly compared to those applied by banking institutions
for those accounts which do not go above certain monetary thresholds.
In its answer66 to COFECE’s comments, the Secretariat of Finance and Public Credit
justified the regulatory asymmetry with the different nature of the operations performed by
FTIs and traditional banking institutions; as the former’s activity consists in giving credits and
offering electronic payments services, while the latter have the role to collect and distribute
resources amongst the public. Moreover, the Secretariat remarked that for low monetary level
accounts, art.12 and 23 of the Decree establish simplified identity verification measures, which
were not the same as those implemented by traditional financial institutions due to the
different activities covered by the two categories of market players.

61

See “Respuesta al oficio número COFEME/18/3441 de fecha 4 de septiembre de 2018”,
www.cofemersimir.gob.mx/mirs/45920.

62

See art. 47 of the General Decree Applicable to Technological Financial Institutions.

63

See art. 48 of the General Decree Applicable to Technological Financial Institutions.

64

Draft available at www.cofemersimir.gob.mx/expedientes/22093.

65

See Comentario de dependencia (B000183188),
www.cofemersimir.gob.mx/expedientes/22089.

66

See Respuesta a Dictamen, SHCP/45915, www.cofemersimir.gob.mx/expedientes/22089.
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2.3. Commercial transport apps in Mexico
Commercial Transport Apps (CTA), also known as ride-sourcing apps, are businesses
which “provide services based on a software application platform supporting a two-sided
marketplace connecting drivers and passengers on a commercial basis” (International
Transport Forum, 2016[30]).
These platforms play a big role in the debate about the digital economy and the challenges
they raise from a competition and regulatory perspective.
Traditional taxis have been (and are) heavily regulated in many countries. Rules affecting
some of the main aspects of the market, from tariffs to licences, create a framework where
competition is particularly limited (if not null). The uptake of new business models which
base their offer on connecting passengers and drivers through a digital platform have
created a wave of protest from the traditional operators with the result – in some countries
– of a limitation (or ban) of these new services.
At this stage it is difficult to identify a unique approach from regulators and relevant
authorities as different countries are treating CTAs differently. In some cases, even within
a single State, we may find a variety of regulatory frameworks at local level which
determines a very fragmented scenario.
These platforms became particularly successful because of their impact on some of the key
factors on which users base their choice. An OECD report (2018[31]) summarised these
factors as prices, availability, safety, quality and convenience.
For instance, CTAs usually charge cheaper tariffs than traditional taxis, hence pricing is
recognised as one of the main factors behind their uptake. Different studies have tried to
estimate CTAs’ impact on prices. For instance, a European Commission report revealed
how UberX base fares in Amsterdam were cheaper than traditional taxis (Frazanni,
2016[32]). Similar results were obtained in Sweden (Felländer, 2015[33]) and Canada (Hara
Associates , 2015[34]).
CTAs, where allowed, have also increased the number of cars available for door-to-door
trips. A higher number of vehicles together with the digitalization of booking and a quick
and easy matching process, riders can potentially enjoy a higher degree of service’s
availability. For instance, in Toronto (Johal, 2015[35]) and in New South Wales (Deloitte,
2016[36]) waiting times for CTAs were shorter than for traditional taxis.
In some countries, such as Mexico for example, safety is indicated as another reason behind
the success of ride-sourcing apps. The digitalisation of the service allows users to track the
vehicle, know the identity of any fellow passengers and drivers, vet drivers and in some
applications have a panic button that alerts the app or local authorities if the rider is in
danger. (OECD, 2018[37])
Surveys have also showed that users seem to benefit from a higher level of service quality
when they use CTAs. According to them, vehicle conditions (Toronto, 2015[38]) and
driver’s courtesy (MGP, 2017[39]) were rated higher compared to traditional taxis.
To conclude, riders seem also to appreciate convenience of CTAs (Smith, 2016[40]). This is
probably due to the booking and payment process which can be easier to operate than the
traditional one. Moreover, the access to information such as estimated fare and waiting
times may also provide an added value to riders. (OECD, 2018[37])
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Naturally, some of these characteristics can also be found in traditional taxi operators,
which recently have started providing similar services to those offered by CTAs. At the
same time, all the mentioned studies and surveys cannot be taken as definitive because
more research is needed in the field.
CTAs entered in Mexico in 2013, starting their operation in the capital. In June 2015, the
COFECE published an opinion67 directed to the governor of Mexico City and to the other
governors and local legislators of the country to influence upcoming regulation in mobility
sector. In that document, the local competition authority stated that ride-sourcing apps
addressed the problems of co-ordination and asymmetric information which affect the
market of traditional taxis. Final recommendations from COFECE were to recognise CTAs
as a special category and not as traditional taxis. Hence, according to the authority, new
platforms should not be subject to the regulation thought for traditional operators simply
because the reasons behind this legal framework do not apply to CTAs.
Mexico City was the first city in Latin America to regulate the services offered by these
platforms in 2015. The local government published two agreements68 mainly based on
COFECE’s recommendations, recognising CTAs as a new category without establishing
particular restrictions but imposing certain criteria to the apps’ drivers:




Permits are valid for 1 year;
Vehicles has to have 4 doors, radio, air conditioning; and
Minimum vehicle’s value of MXN 200,000.

Moreover, CTAs have to devote 1,5% of every trip to the “Fund for Taxi, Mobility and
Pedestrian”.
In addition to Mexico City, other local legislators established a legal framework to
recognise ride-sourcing apps. For instance, in August 2015 the State of Mexico released
the “Ley de Movilidad”69 and the State of Puebla the “Ley de Transporte del Estado de

67

Pleno de la COFECE, Opinión OPN-008-2015

68

See “El Acuerdo por el que se crea el Registro de personas morales que operen, utilicen
y/o administren aplicaciones para el control, programación y/o geolocalización en
dispositivos fijos o móviles, a través de las cuales los particulares pueden contratar el
servicio público de taxi en el Distrito Federal” and “El Acuerdo por el que se crea el
Registro de personas morales que operen y/o administren aplicaciones y plataformas
informáticas para el control, programación y/o geolocalización en dispositivos fijos o
móviles, a través de las cuales los particulares pueden contratar el servicio privado de
transporte con chofer en el Distrito Federal”,
http://data.consejeria.cdmx.gob.mx/portal_old/uploads/gacetas/c9b9972feb6fa4501f6facff
c2b9a9bf.pdf.

69

See
http://legislacion.edomex.gob.mx/sites/legislacion.edomex.gob.mx/files/files/pdf/ley/vig/l
eyvig222.pdf.
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Puebla” (updated in March 2018).70 In April 2016, the Congress of Jalisco approved the
reforms to the “Ley de Movilidad y Transporte del Estado”71 and to the “Ley de Ingresos”72.
However, not all the reforms were in favour of sectors’ liberalisation. For instance, the
“Ley de Movilidad del Estado y sus Muncipios” approved by Guanajuato’s Congress in
March 2016 established some restrictions to CTAs’ offer such as the power for
administrative dispositions to limit the number of licenses.
Similarly to other countries, in Mexico the rules applied to transportation apps are issued
by the single States, hence it is difficult to define a unique regulatory framework. For
instance, figure 2.12 highlights in red those States where CTAs are not allowed to operate.
Figure 2.12. Mexico CTAs’ map

Source: Uber, July 2018.
Note: In red the States were CTAs are prohibited.

Reviewing all the various laws, it is also possible to identify some regulatory barriers which
could affect the expansion of CTA’s around the country. For example, some States limit
the option of sharing a ride or restrict parking options for CTA’s cars. Other significant
barriers – which apply only to certain States – may be represented by the restriction on the
number of permits per person/vehicle or by the prohibition of cash payments. The latter
70

See http://legismex.mty.itesm.mx/estados/ley-pue/PUE-L-Transporte2018_03.pdf.

71

See http://legismex.mty.itesm.mx/estados/ley-jal/JAL-LMovilidadTransporte2017_12.pdf.

72

See
https://transparencia.info.jalisco.gob.mx/sites/default/files/Ley%20de%20Ingresos%20del
%20Estado%20de%20Jalisco%20%202017_0.pdf.
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can be particularly relevant in a country where the financial inclusion is low and many
people do not own a bank account and consequently a credit or debit card.73
The following table summarises the current local regulation across various Mexican States
and cities.
Table 2.1. Local Regulation applied to CTAs
City / State
CTA
Mexico City
Jalisco
Tijuana
Sonora
Yucatan
Guanajuato
Puebla
San Luis
Potosí
Queretaro
Aguascalientes
Cohauila
Colima

Special Permit
Driver
Vehicle

●
●
●
●
●
●
●

●
●
●
●
●
●

●

●

●

●

●
●
●
●

●
●

●
●

●

●

●
●
●
●

Value

●
●
●
●

●
●
●

Vehicles
Age
Equip.

●
●
●
●
●
●

●
●
●
●
●

Cash

Restrictions
Pricing Supply

●

●

●
●
●

●
●

●

●

●

●
●
●
●

●
●
●
●

●
●
●
●

Contrib.

●
●
●
●
●
●

●

●
●

●

●

Others
Insurance

Data

●
●
●
●
●

●
●
●
●
●
●
●

●

●

●

●
●
●
●

●

●
●
●
●

●
●

●
●

Note:
CTA: Authorization required to operate as CTA.
Driver: Registration required for drivers.
Vehicle: Registration required for vehicles.
Minimum Value: Vehicle’s minimum value to operate as CTA.
Age: Vehicle’s maximum age to operate as CTA.
Equipment: Special equipment required.
Cash ban: Cash not accepted as payment.
Pricing: Tariff’s regulation
Supply Limit: Limit to CTA’s vehicles.
Contribution: Tax to mobility funds.
Insurance: Insurance requirements above standard public transportation policies.
Data: data collection from regulator.
Source: Uber (July 2018).

Nowadays, the biggest cities in Mexico are those where CTAs expanded the most. For
instance, in Mexico City there are various transportation platforms offering door-to-door
trips.
Uber is one of the biggest CTAs in the world and it operates in 44 cities and 23 States in
Mexico, counting on 250,000 drivers and 7m of riders.74 It offers various services such as
economic, shared trips, premium and others. The application allows riders to book a trip
with or without anticipation, paying a tariff which is based on distance and time. Final fare
73

In Mexico, 36,9% of people above 15 years old own a bank account (World Bank Data,
2017).

74

Uber data.
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can also depend on the demand for rides at the moment of the request as the company
applies a dynamic pricing strategy which could lead to higher tariffs during peak demand.
Another popular application is Cabify, a Spanish company which offers similar services to
those provided by Uber. It operates in 7 cities in Mexico75 and tariffs are calculated on the
shortest route between the origin and the end of the trip, independently of the traffic’s
conditions.
Apart from these two worldwide companies, further platforms offer their services in the
country, such as Easy Yaxi76, Didi77 and others.
Traditional taxis reacted to the uptake of CTAs, developing a partnership with Nekso, a
Canadian company which offers technological solutions to the public sector. The app
provides similar services to those offered by the other platforms, with the option for the
rider to select the driver amongst six alternatives.
Although with some difficulties due to local regulation, CTAs are developing around
Mexico, with a particular focus on the biggest cities. The uptake of these applications is
likely to improve the sector of urban mobility as a whole. Moreover, improving competition
could also generate positive effects on the services offered by traditional operators.

75

https://help.cabify.com/hc/es/articles/115000996089--En-qu%C3%A9-ciudades-operaCabify-

76

https://itunes.apple.com/mx/app/easy-yaxi-transportation-app/id551201698?l=en&mt=8

77

https://mexico.didiglobal.com/
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Chapter 3. Competition challenges in digital platforms

As described in chapter 1, digital platforms have particular characteristics that differentiate
them from traditional markets. Digital platforms are one of the most discussed topics in the
competition area. Their dramatic uptake, the high degree of innovation underlying their
business models and the challenges they raise from a competition and regulatory perspective,
made various authorities and regulators look more carefully at their impact on the competition
in the various industries in which they operate.
For instance, in Mexico COFECE published in February 2018 an advocacy paper
(COFECE, 2018[15]) to raise the attention on the importance of the digital economy and its
impact on competition policy. The Australian Competition Authority launched a digital
platforms inquiry in December 2017 to look at the impact of digital platforms on
competition in media and advertising markets.78 The Competition Division of the OECD
also put the digital economy at the top of its agenda. For instance it is reviewing its
Competition Assessment Toolkit79 in light of the development related to digital goods
(OECD, 2018[41]) and it published papers on various topics such as big data (OECD,
2016[42]), E-Commerce (OECD, 2018[17]), Blockchain (OECD, 2018[43]), Algorithms
(OECD, 2017[44]) and so on.80
Digital platforms have not been only the core of advocacy’s efforts; they were also parties
on some important antitrust cases. This chapter firstly addresses the market definition,
market power and merger assessment to then focus on some of the most debated conducts
which may interest digital platforms. The aim of the chapter is to highlight the differences
and the challenges these analyses present when they involve digital platforms; it will not
provide an exhaustive review of the competition economics concepts.
Moreover, for many of the practices we review there are different approaches between
academics and practitioners. Thus, the lack of consensus and evidences do not allow
drawing precise conclusions on, for instance, how to deal with market power or
personalised pricing in digital platforms.
It is also important to remark that some of the concerns raised by digital platforms are not
strictly linked to antitrust law. For instance, many issues related to data collection are more
of interest to data protection agencies. The same can apply to all the questions associated
with the application of labour or fiscal laws which are topics under the scrutiny of
governments or regulators but not competition authorities.

78

See www.accc.gov.au/about-us/inquiries/digital-platforms-inquiry

79

See www.oecd.org/daf/competition/assessment-toolkit.htm

80

See for instance the series of papers produced on disruptive innovations and their effect on
competition (www.oecd.org/daf/competition/disruptive-innovations-andcompetition.htm).
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3.1. Market definition
Defining the relevant – product and geographic – market is a common requirement behind
many competition cases. From mergers, to the assessment of anti-competitive behaviours,
the relevant market definition helps to identify the firms who represent – or could represent
– a competitive constraint on the parties under scrutiny.
In the case of platforms, we have two or more sides of the market served with different
services and products. The first conceptual question then arises around the inclusion of all
the sides in one relevant market or the distinction of multiple relevant markets. For instance,
in a merger between two magazines, the theoretical discussion may be around the existence
of one single market (for content and advertising) or two separate markets: one for
magazines’ content and one for advertising.
Filistrucchi (2017[45]) argues that the transaction or non-transaction characteristic might
affect the number of markets to be defined:



In non-transaction platforms, two (interrelated) relevant markets should be defined. 81
In transaction platforms, only one market should be defined.

The rationale behind this categorisation is that in a transaction platform, the product sold
on one side is not sufficient without the sale of the product on the other side. For example,
a ride-sharing application can sell a trip to a rider only if the driver – on the other side –
“buys” the service of providing a trip. In other words, one side can consume the product
only if a transaction happens on the other side too.
However, it is important to remark that market definition in multi sided markets is not as
important as in one sided markets, because when we face platforms, an analysis of the
interrelationship between sides is always needed. At the same time, focusing exclusively
on one side could bias the assessment as some variables would be a poor indicator of the
market’s competitiveness (e.g. market shares).
Box 3.1. Relevant market definition in merger cases
Merger between online real estate platforms

In April 2015, the Bundeskartellamt cleared the merger between two online real estate platforms.
In its decision, although leaving the issue open, the Authority stated that there were many
reasons for considering one single relevant market.
The main reason behind this approach was the fact that online real estate platforms were
categorised as transaction platforms, considering that “the product is the platform's
intermediary service in bringing together (matching) property providers and seekers and
therefore by its very nature requires both market sides”.
Moreover, the presence of positive and bilateral indirect network effects was a further
justification to the single market definition.
The absence of a transaction-based charge scheme was not an argument to identify two
different relevant markets.
Source : www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Fallberichte/Fusionskontrolle/2015/B639-15.pdf?__blob=publicationFile&v=2

81

According to Filistrucchi (2018[5]), the relevant market definition exercise in nontransaction platforms with only one externality should be focused only on the side which
does not exert any externality.
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An additional element which could help in the definition of the relevant market(s) is the
single/multi-homing users’ behaviour. Multi-homing customers may signal a high degree
of differentiation between products so that two platforms are assigned to two different
markets. At the same time, the service provided might be similar and multi-homing is just
a consumer’s strategy to gain a better deal.
From a competition authority perspective, it is important to understand the rationale behind
customers’ behaviour and the degree of substitutability between products.
With regards to the tools used to assess the relevant markets, multi-sided platforms’
analysis does not differ from traditional markets. However, their implementation may need
to adapt to the specific characteristics of the platforms.
The Small but Significant Non Transitory Increase in Price (SSNIP) test is the most known
tool and it consists in identifying the narrowest market with all the products such that a 510% price increase (non-transitory) by a hypothetical monopolist would be profitable. If
this is not the case, it probably means that other products are exerting a competitive pressure
on the subset of products originally identified as relevant market. Then, the test needs to be
repeated adding to the candidate market new products.
Due to the high data requirement, the SSNIP test is not implemented often. However its
importance in the competition analysis is related to the analytical framework it provides.
Filistrucchi (2017[45]) proposed the following approach in case of multi-sided platforms:



In a non-transaction market, the profitability of a price increase should be checked
on each side of the market.
In a transaction market, the profitability of a price increase should be checked on
the sum of the prices paid by the two sides.

However, in both scenarios, the analysis should take into consideration the modification (if
any) of the price structures on both sides following the price rise. Not considering this
option would bias the analysis leading to a too-broad market definition in the case of twosided SSNIP test.82 (Filistrucchi, 2017[45])
Moreover, the SSNIP test should also account for the indirect network effects between the
different sides and any feedback loops. In fact, in a two-sided platform with positive
indirect network effects, a one-sided SSNIP test could lead to a narrow relevant market. In
the case instead of positive network effects on one side and negative on the other, then a
one-sided SSNIP test could lead to a too broad relevant market on the side that exerts a
negative externality, while it could have different effects (too broad or narrow) on the side
that exerts a positive externality. (Filistrucchi, 2017[45])
One of the most recurrent critiques to the application of the SSNIP test in multi-sided
platforms framework is the absence of a mechanism to take into account the indirect
network effects (Evans D., 2008[46]). Moreover, while the sign of indirect network effects
may be easy to specify, quantifying them is not always possible.
Another obstacle to the application of the SSNIP test for multi-sided platform is the provision
of free-of-charge services, or more generally, the price on one side may not reflect the marginal
costs of that side. For instance, a characteristic of the digital platforms is that usually one side
(or more) of the market do not pay any fees or prices. Then, applying the SSNIP test and

82

In the case of one-sided SSNIP the bias is not univocal as the relevant market resulting
from the test might be too broad or too narrow.

DIGITAL PLATFORMS AND COMPETITION IN MEXICO © OECD 2018

│ 39

40 │ 3. COMPETITION CHALLENGES IN DIGITAL PLATFORMS
finding substitutes which exert a competitive pressure on a product is not straightforward and
differences arises between transaction and non-transactions market.
Box 3.2. Ohio et al. v. American Express CO. et al.
In October 2010, the United States and other States sued Amex claiming that its antisteering
agreements were anticompetitive.
In December 2010, the District Court agreed that Amex’s conduct was anticompetitive,
considering in its decision two separate relevant markets; one for merchants and one for
cardholders.
The Court of Appeals in 2016 reversed the first decision, establishing that the Amex’s
antisteering agreements were not anticompetitive and that the relevant market was one,
including merchants and cardholders.
In June 2018 the Supreme Court confirmed the decision of the Court of Appeals by 5-4.
This case is particularly important because it sets an approach to two sided transaction markets
and it is likely to provide background for future decisions.
Amex’s main competitors are Visa and MasterCard. The latter implement a business model
focused on cardholder lending while Amex strategy tends to promote cardholder spending. In
order to do so, Amex has to invest significantly in customers’ rewards to keep consumers’
loyalty. These investments are then reflected on higher fees merchants have to pay when they
accept payments through Amex. To avoid higher fees, merchants may try to discourage
customers from using that particular card, in a practice called “steering”. Amex’s reaction was
to include in its contracts, anti-steering provisions.
Being the credit card market, a typical two-sided market, the first main question to answer was
the identification of the relevant market.
The Supreme Court (SC) first recognised the credit cards companies as ‘transaction’ platforms
because “they cannot make a sale to one side of the platform without simultaneously making
a sale to the other”.
A second step for the SC was to recognise the indirect network effects which characterise the
market as “a credit card, for example, is more valuable to cardholders when more merchants
accept it, and is more valuable to merchants when more cardholders use it”.
Given the existence of indirect network effects, credit cards cannot raise the price on one side
without taking into account the effects on the other side “risking a feedback loop of declining
demand”. Thus, price increase on one side is not directly linked to anti-competitive effects
because it is needed to assess the overall effect on the cost of platforms’ services.
Moreover, the decision also highlights that only two-sided platforms performing transactions
between merchants and cardholders can be considered as Amex’s competitors.
All these factors were taken into account to define one relevant market including both
merchants and cardholders.
The Amex’s conduct was assessed on a rule of reason basis, thus the plaintiff had the initial
burden to prove the anti-competitive effect of antisteering provisions.
As remarked by the SC, the plaintiff only focused on one side of the markets, claiming that
the antisteering provisions were raising merchant fees.
However, being the relevant market composed by merchants and cardholders, the plaintiff had
to demonstrate that antisteering agreements “increased the cost of credit-card transactions
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above a competitive level, reduced the number of credit-card transactions, or otherwise stifled
competition in the credit-card market”.
This case shows how relevant market definition is a crucial exercise for a competition
assessment. A wrong approach on the relevant market may easily lead to a wrong conclusion.
This decision, and particularly the recognition of one whole relevant market for two sided
transaction platforms is likely to influence future cases, at least in the United States.
Sources: Case No. 16–1454, www.supremecourt.gov/opinions/17pdf/16-1454_5h26.pdf

In multi-sided markets, the non-paying side reaction to a price increase could be assessed
through a survey to estimate their willingness to pay.
In a non-transaction market, as said at the beginning of the section, two relevant
(interrelated) markets should be identified. While a SSNIP test could be performed for the
paying side, its application to the non-paying side raises various challenges. In fact, testing
a price increase by 5 or 10% when the price is zero requires more structure.
In this case, if we want to test the belonging of the free product to a relevant market where
potential substitutes are offered at a positive price, then a potential solution might be to
perform the SSNIP test starting from the latter products. If the test involves other free
products, it is difficult to see how the SSNIP test can be used (Evans, 2011[47]).
When facing free products, alternative tools might be used, such as consumers’ surveys or
analysing consumers’ behaviour when looking for substitutes.83
Another approach is to focus the attention on other competition’s dimensions such as
quality or variety. Hartmann (1993[48]) suggests adapting the same logic of the SSNIP test
but testing a decrease in quality rather than in prices, assuming that the first would lead to
a loss in customers. This approach is a potential tool to use in case of defining a market
where the product under analysis and its substitutes are for free.
However, the SSNIP test has been rarely implemented in antitrust cases, probably due to
the lack of required data and the challenges raised by the market structure.
Quantitative tools such as critical loss analysis, estimation of elasticities or demand and
diversion ratios may be implemented to apply the SSNIP test. Nevertheless, the lack of
available data and the difficulties to estimate the indirect network effects represent an
obstacle to their implementation.
Regarding the data availability, the application of quantitative analysis in cases involving
digital platforms may improve in the next years due to the amount of data collected by the
various providers. The high level of granularity of these data may allow competition
authorities and academia to update the standard tools to new market frameworks.
Quantitative methods which do not involve demand estimation, such as price correlation,
may result easier to apply (OECD, 2018[5]). However, the multi-side nature of platforms
can significantly interfere with the results of this test.

83

In the merger Facebook-WhatsApp, the European Commission looked at the consumers’
switching behaviour during a technical breakdown of WhatsApp, identifying for instance
Telegram as a substitute.
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Descriptive statistics can help to quantify the degree of multi-homing and common
characteristics amongst customers. They can also be used to monitor the switching between
platforms or to identify the geographical market through customers’ location data (OECD,
2018[5]).
Apart from quantitative tools, qualitative evidences have always been important to help
authorities in identifying the relevant market(s). For instance, consumers’ surveys could
help to understand demand preferences although they could also provide quantitative
estimates of price sensibility. Nonetheless, network effects could bias the reaction to a
price increase because a user’s answer to a price increase may not take into account what
other users would do (Wismer S., 2017[6]). Hence, it is crucial to design the survey taking
into account market’s dynamics.
Another issue debated in the relevant market assessment for digital platforms is the
inclusion of offline services. This aspect is particularly relevant to e-commerce platforms
and the question is around the competition exerted by brick-and-mortar sellers of the same
product sold online.
Similarly to other practices, it is not possible to draw final conclusions as a case-by-case
analysis is needed. In these cases the analysis should focus on consumer preferences and
behaviour, product characteristics and technologies underlying the two distribution models
(Friederiszick, 2016[49]).
As said at the beginning of the section, market definition implies two dimensions: product
and geography. With regards to the latter, digitalisation has expanded the geographic
market of many businesses and this aspect has been recognised by competition authorities.
For instance, in some recent cases involving digital platforms, the European Commission
recognised the market as EU wide if not worldwide84. From a competitive perspective this
is an interesting aspect as technology extends business opportunities and potentially
number of firms operating in a market.
To conclude, the ultimate objective of the market definition exercise is to identify all the
products and areas exerting competitive pressure on the parties under scrutiny. The main
risk in multi-sided platforms is to miss in the analysis one – or more – sides of the market
misunderstanding the actual competitive dynamics.
This section has summarised few criteria to facilitate the definition of relevant market(s) in
multi-sided platforms. However, considering the complexity of these markets, a case by
case analysis is recommended.

3.2. Market power
After having defined the relevant market, the next step in a competition analysis usually
involves the assessment of market power. In economics, market power is identified as the
ability of a firm to charge a price above the competitive level, which in perfect competition
corresponds to the marginal cost (Motta, 2003[50]).
However, we know that perfect competition is a theoretical setting rather than a practical
one. Then, competition authorities need to establish a threshold to identify those contexts
raising competitive concerns.

84

See for instance Case No COMP/M.7217 - Facebook/ WhatsApp.
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Assessing market power is a difficult exercise in one-sided markets which becomes even
more challenging in multi-sided platforms because of their characteristics such as the
indirect network effects, the single and multi-homing users and the price structure.
Some authors85 recognised the tendency of multi-sided markets with strong indirect
network effects to be concentrated, with the risk of increasing the market power enjoyed
by the platform. Nevertheless, this effect might be mitigated by a high degree of
differentiation in the market, the multi-homing behaviour of one or more sides, or the
facility in switching provider.
Digital platforms present also other characteristics which may exacerbate the tendency to
have a highly concentrated market and potentially a high degree of market power. For
instance, the collection and the analysis of a big amount of data at a high granular level,
allows digital platforms to tailor the offers to customers potentially increasing the so called
lock-in effect.
Data can be voluntarily disclosed by the users or collected directly by the platforms. In any
cases, they may represent an important asset. They can play an important role when
assessing market power because of different potential scenarios:


More data collected may lead to a better service which thanks to the feedback loop
effect increase the number of users and the switching costs; and
They may constitute a barrier to entry due to economies of scale, scope or network
effects.



Box 3.3. GDF Suez Case
In 2000, the French energy market started to open to competition.
Since July 2007 gas customers have the option to choose an alternative gas provider different
from the incumbent, GDF Suez.
Consumers have the choice between two type of tariffs:



Regulated tariffs, only offered by GDF Suez
“Market offers”, offered by GDF Suez and new players.

In April 2014, one of the new entrants, Direct Energie, complained about anti-competitive
practices implemented by the incumbent. In particular, the complaint concerned the use of
GDF Suez customers’ database using regulated tariffs, to offer them deals on gas and
electricity.
The French Competition Authority recognised that GDF Suez might have abused of its
dominant position because “the advantages gained through this behaviour cannot be replicated
under reasonable conditions, since no database exists that would allow competitors to precisely
locate gas consumers and know their consumption level, in order to propose them offers that
are better suited to their profile”.
As interim measure, the Authority imposed to GDF Suez the disclosure of data which are
necessary to guarantee effective competition; customer name, address and characteristics of
its consumption.
In March 2017 the parties reached a settlement and the incumbent was fined EUR100 million.
Sources: www.autoritedelaconcurrence.fr/user/standard.php?id_rub=592&id_article=2420
www.autoritedelaconcurrence.fr/user/standard.php?id_rub=663&id_article=2963&lang=en
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See for instance (Dubé J-P H., 2010[73]).
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Holding a significant amount of data is not the only aspect which might increase the market
power of a digital platform. The existence of high barriers to entry or the presence of high
switching costs presents other issues that the analysis should take into account.
Similar to one-sided markets, high barriers to entry – maybe due to high sunk costs – can
constitute a source of market power. These can be intrinsic to the market characteristics
(e.g. sunk costs) or derive from a dominant position gained in the market (e.g. data).
High switching costs also potentially increase the market power enjoyed by a platform. For
example, a platform might collect and elaborate the information given by the users,
tailoring the offer and making the switching expensive in terms of service’s quality. In this
framework, the analysis should also consider if there is any first-mover advantage and the
reasons behind it.86
Regarding the measure of market power of digital platforms, the assessment involves
similar tools to those used in one-sided markets, with the differences due to the presence
of indirect network effects, feedback loops and users’ behaviour.
Collyer et al. (2017[51]) suggest to implement a sequential approach, which consists in
assessing market power in each side of the market and then factor the indirect network
effects. In this context, a proper understanding of the market dynamics and of the nature of
competition in the market is needed to infer results from the traditional tools.
One of the most common indicators of market power is represented by market shares. In
this case, the authors suggest calculating market shares taking into account one side of the
market at a time and the nature of feedback loops or interlinked demands. However, market
shares indicators in multi-sided markets cannot be interpreted as in one-sided markets, due
to the particular characteristics of the former. For instance, in the case of platforms, more
weight might be given to the market shares on the single-homing side.
Another challenge in this analysis might be represented by the price structure of some
digital platforms. As already highlighted, some sides of the market may not be charged,
thus revenues are likely to be useless in this analysis. In this case, alternative variables can
be used such as volume of transactions.
Historical data can sometimes be more useful than a snapshot of market shares because
digital platforms operate in fast-evolving frameworks and firms’ relative positions may
change quickly.
Apart from market shares, market power assessment can also include other variables such
as margins and profitability. In this case, the sequential approach introduced above can also
be followed.
The analysis of margins and profitability must take into account the peculiarities of the
market; particularly when one side is served for free. However, the absence of profit on
one side does not imply the absence of market power, because losses can be recouped on
the other side.
Considering digital platforms markets characteristics – and similarly to one-sided markets
– historical data are preferred to market snapshots. This is because, a high profitability at a
certain time might be justified by losses occurred to enter in the market. Oppositely, an
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For instance, in the GDF Suez case (Box 3.3) the French Authority recognised that the
first mover advantage was related to a previous monopolistic position.
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aggressive pricing strategy, and consequent low margins, might be carried out just to
exclude rivals and preserve a dominant position.
Apart from quantitative variables, the assessment of market power needs to include the
analysis of users’ behaviour (e.g. single/multi homing), the conduct of the platform itself,
the presence of buyer power and the prospect of new entrants. For instance, in the Epyx
case87, an online platform providing technology solutions to the UK automotive sector, the
Competition and Markets Authority (CMA) took into account the actual competitors,
potential new entrant, and customers’ buyer power to assess market power.
To conclude, understanding the competition dynamics underlying the market together with
the existence – and the significance – of indirect network effects is a necessary first step to
assess properly the existence of a high degree of market power. Naturally, the rest of the
analysis would have to take into account the multi-sided nature of the market, with
particular attention to the implementation of price-related variables.

3.3. Mergers and Acquisitions
Mergers and acquisitions involving digital platforms have increased dramatically in the last
10 years. While some of these deals are well known to the public88 and were scrutinised by
the relevant competition authorities, the majority of them – because of their size – passed
unobserved to the general audience. For instance, since 2008 Alphabet acquired 167
companies89, Apple 6990 and Facebook 6591.
A debate is growing about the level of attention antitrust authorities should devote to the
mounting wave of mergers interesting digital markets. For instance, Shapiro (2017[52])
suggests to increase the merger enforcement activity looking also at deals that “may lessen
competition in the future, even if they do not lessen competition right away”, mentioning
the digital sector as one of those markets where deals with no immediate impacts could be
harmful in the medium/long run.
Moreover, mergers between digital platforms present some particular characteristics which
may affect the traditional merger assessment applied to one-sided markets.
Ocello and Sjödin (2018[53]) identified the key features of digital markets and their
implications for EU merger control. Although the article focuses on the EU framework, the
characteristics analysed are also relevant for other jurisdictions.
Fast moving nature: digital platforms operate in a very fast environment, whose pace is
mainly dictated by the technological evolution. Compared to traditional industries, firms
87

See
https://assets.publishing.service.gov.uk/media/540f121f40f0b612d3000011/Decision_to_a
ccept_commitments_relating_to_SMR_platforms..pdf

88

See for instance Facebook/WhatsApp, AT&T Inc./WarnerMedia, Uber/Grab.

89

See https://en.wikipedia.org/wiki/List_of_mergers_and_acquisitions_by_Alphabet (June
2018).

90

See https://en.wikipedia.org/wiki/List_of_mergers_and_acquisitions_by_Apple (June
2018).

91

See https://en.wikipedia.org/wiki/List_of_mergers_and_acquisitions_by_Facebook (June
2018).
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appear – and disappear – at a much faster speed. This characteristic may have a direct effect
on the relevant market definition and the assessment of market power.
Identifying the relevant product market in a fast moving environment may be complex as
the short innovation cycle may reduce the differences between two services which were
considered belonging to two diverse markets (Ocello E., 2018[53]).

Box 3.4. Expedia’s acquisition of Orbitz
In September 2015, the Department of Justice (DOJ) did not challenge Expedia’s acquisition
of Orbitz for USD 1,3 billion.
The analysis of the DOJ focused on three main points:


The likelihood of raising consumers’ charges;



The role of Orbitz in the market; and



The fast moving nature of the market.

With regards to the last point, the DOJ recognised how “…the online travel business is rapidly
evolving. In the past 18 months, for example, the industry has seen the introduction of
TripAdvisor’s Instant Booking service and Google’s Hotel and Flight Finder with related
booking functionality”.
Considering the analysis hadn’t found any competitive concerns on the other two points, the
deal was authorised.
Source: www.justice.gov/opa/pr/justice-department-will-not-challenge-expedias-acquisition-orbitz

At the same time, market shares in digital industries can be highly volatile and change
within few years, even during the merger assessment period. This aspect was also
recognised by the EU General Court in answering an appeal about the cleared
Microsoft/Skype merger: “the consumer communications sector is a recent and fastgrowing sector which is characterized by short innovation cycles in which large market
shares may turn out to be ephemeral. In such a dynamic context, high market shares are not
necessarily indicative of market power and, therefore, of lasting damage to competition
which [the EU Merger Regulation] seeks to prevent.”92
Two- or Multi-Sidedness: we already described in section 3.1 how the multi-sidedness
character of digital platforms raises challenges to identify the relevant market. The
inclusion of one, both, or multi sides in the relevant market has a direct consequence on the
merger assessment, thus it is crucial to understand properly the market dynamics and the
platforms’ characteristics.

92

Judgment of the General Court of December 11, 2013, Case T-79/12, Cisco Systems and
Messagenet vs. Commission, ECLI:EU:T:2013:635, para. 69.
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Box 3.5. Microsoft’s acquisition of LinkedIn
In the Microsoft/LinkedIn merger the European Commission identified the following relevant
markets:


Personal computer operative systems



Productivity software



Customer relationship management software solutions



Sales intelligence solutions



Online communication services



Professional social networks



Online recruitment services



Online advertising services

With regards to online recruitment services market, in which only LinkedIn is active, the
Commission included in the same relevant market both sides of the platform; job seekers and
recruiters.
This is in line with the general approach of considering a single relevant market for both sides
in transaction platforms.
Source: Case M.1824, http://ec.europa.eu/competition/mergers/cases/decisions/m8124_1349_5.pdf

In this scenario, the main risk is to distort the analysis by considering only one side of the
platform, narrowing excessively the relevant market or vice versa. An appropriate analysis
of the competitive dynamics, network effects and feedback loops should help in identifying
the correct relevant market.
Pricing structure: digital platforms often implement pricing strategies that involve
charging only one side of the market while offering the services for free on the other. From
a merger assessment point of view, the free of charge nature of one side raises several
questions. In fact, pricing is one of the vectors of the competitive game and this variable
has a direct impact on companies’ turnover.
Competition authorities usually identify turnover thresholds below which deals are usually
not assessed and thus do not need the clearing of the authority. The main risk is that a
merger potentially distorting competition may not be assessed by the relevant authority
because the deal does not meet the notification threshold. However, this is not always the
case because in some jurisdictions the parties can voluntarily notify the transaction to the
competition authority as happened in the Facebook/WhatsApp merger.
Apart the merger assessment notification, another challenge raised by the pricing structure
implemented by digital platforms is the market definition and the assessment of market
power (see section 3.1 and 3.2). However, the absence of prices data does not preclude the
identification of the relevant market through other tools such as qualitative analysis or
consumers’ behaviours analysis.
Similarly, market power assessment can implement other metrics than sales revenues. For
example, in the Facebook/WhatsApp merger (see Box 3.6), the penetration rate of the app
among users was used as variable to indicate “different competitive dynamics, which could
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be explained by different consumer preferences, regulatory environment and marketing
efforts.”93
To conclude, the calculation of consumer harm also needs to be adjusted to the zero-price
markets. Thus, other variables such as quality, the range of products available and the
associated services offered to consumers may be taken into account in estimating the
consequence of a merger.
Network effects: in the market analysis, the presence and the importance of direct and
indirect network effects can provide useful insights on the existence of barriers to entry,
barrier to expansion and more in general on the competitive dynamics. They also play an
important role in assessing the consequence of a merger. In fact, a deal could amplify the
network effects enjoyed by the parties with a negative effect on competition, for instance
allowing the merged entity to foreclose competitors.94
Naturally, another possibility is that the transaction does not have any impact on network
effects because for example there is already a high degree of overlap between the
customers’ bases of the notifying parties.95

Box 3.6. Facebook/WhatsApp merger
In August 2014 Facebook notified to the European Commission the intention of buying
WhatsApp.
Both parties offer applications for smartphones allowing users to communicate by text, photo,
voice and video messages.
The Commission focused its investigation in three areas: (a) consumer communication
services, (b) social networking services, and (c) online advertising.
In this case, considering that both products are free, the relevant market was identified using
qualitative arguments.
Regarding (a), the Commission defined the relevant market as the consumer communications
apps for smartphones.
The analysis discarded the option to further segment the market depending on the operating
system platforms or to include in the relevant market traditional communications services such
as SMS, MMS or emails.
The geographic market identified by the Commission was at least EEA wide, if not worldwide.

93

See Par. 38 of
http://ec.europa.eu/competition/mergers/cases/decisions/m7217_20141003_20310_39621
32_EN.pdf

94

Consumers can also benefit from stronger network effects.

95

Case No COMP/M.7217 - Facebook/ WhatsApp, par. 140, “… the net gain in terms of
new members to the communications network would be much more limited than the
addition of WhatsApp users to the Facebook user base would suggest. This means that
pre-existing network effects would be unlikely to be substantially strengthened by the
Transaction”.
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The existence of network effects was also recognised; however the analysis revealed a number
of factors mitigating them. Particularly the dynamic evolution of the market, the short
innovation cycle and the multi-homing behaviour of users together with the ease to switch.
The Commission authorised the merger in October 2014.
In May 2017, Facebook was fined by EUR110 million for providing incorrect information
about the possibility of matching Facebook and WhatsApp users’ accounts.
Source: http://europa.eu/rapid/press-release_IP-17-1369_en.htm

Multi-homing: consumers’ behaviour to multi-home is another important characteristic to
analyse in a merger assessment. For instance, the tendency of users to use multiple
platforms may indicate low switching costs and might favour entry in the market. At the
same time, it is also important to clarify if consumers are using platforms as substitutes or
complements.
Moreover, in case the merged entity is supposed to have a high degree of market power
multi-homing can be considered as countervailing buyer power (Ocello E., 2018[53]).
Naturally, substitutability (multi-homing) needs to be assessed on both sides of the
platform. Having one side multi-homing and one side single-homing could actually bring
the merged entity to enjoy a high degree of market power with potential negative effects
on competition.
Data accumulation: many digital platforms characterise their activity with the collection
and the analysis of a large amount of users’ data. Having access to big datasets may allow
platforms to tailor their offers, know better the demand and ultimately to increase their
profits, for instance selling targeted advertising to the other side.
From a merger assessment perspective, the key aspect to verify is if the merged entity will
be able to limit competition because of the data it will be able to collect once the transaction
is finalised. It is important then to demonstrate if the parties can aggregate their dataset
post-merger and if this aggregation may lead to anti-competitive outcomes such as a high
degree of market power or the increase of barriers to entry.
For example, this aspect was assessed during the Facebook/WhatsApp merger case. While
the parties denied the possibility to integrate the two companies users’ database, this
scenario occurred once the deal was approved. For this reason the parties were then fined
by the European Commission.96
To conclude, when assessing merger involving digital platforms it is important to take into
account their characteristics and how these may evolve in case the deal is approved.
Standard tools may be enough to carry out the relevant analysis; however some of them
may not be available due to the market or pricing structure (e.g. revenue based market
shares in a zero-price market).
At the same time, more attention and research should be dedicated to the number of mergers
and acquisitions which are not scrutinised by the authorities because of their size. To this
regard, in July 2018 the German and Austrian competition authorities jointly published

96

See http://europa.eu/rapid/press-release_IP-17-1369_en.htm

DIGITAL PLATFORMS AND COMPETITION IN MEXICO © OECD 2018

│ 49

50 │ 3. COMPETITION CHALLENGES IN DIGITAL PLATFORMS
guidelines about the new merger thresholds based on transaction values which are likely to
increase mergers’ scrutiny activity in the digital area.97.

3.4. Unilateral conducts
Unilateral conducts represent one of the most debated topics in the competition economics
and policy area. There is no unanimous consensus amongst economists and practitioners
on the anticompetitive effects of these practices and their treatment differs amongst
jurisdictions.
For instance, in EU and Mexico these conducts represent a concern for the antitrust
authority only if the digital platform holds a significant level of market power, which is a
necessary condition to be demonstrated before assessing the specific conduct. In the US,
the offence is monopolisation and not the abuse of dominance. Moreover, considering the
complex economic analysis required in the assessment of these practices, it is essential to
take a case-by-case approach.
This section will discuss the following practices:


Predatory behaviour;



Refusal to supply;



Tying or Bundling;



Discriminatory leverage; and



Exploitative practices

3.4.1. Predatory behaviour
Predatory behaviour describes the practice of a firm (incumbent) to set aggressive prices to
exclude its competitors, forcing them to leave the market or deterring their entry.
A predatory conduct is characterised by two periods; the first one in which the predator
incurs losses and consumers enjoy low prices and the second one in which the prey leaves
the market and the predator raises its prices to recoup the losses suffered in the first period.
It can also happen that sacrifice and recoupment occur simultaneously.98
This section will firstly present a non-exhaustive list of economic theories explaining
predatory behaviours, to then analyse the assessment of predatory conducts from a
competition enforcement perspective.
Imperfect information99 between market players is one of the most common frameworks
adopted by academics to explain predation. Models relying on this assumption predict that
the incumbent leverages the imperfect information of the entrants or rivals to negatively
affect their profit’s expectation.
97

See www.competitionpolicyinternational.com/new-merger-control-guidelines-fortransaction-value-thresholds-in-austria-and-germany/.
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See for instance OFT, No. CA98/2D/2001.

99

Fumagalli et al. (2018[59]) identifies three types of imperfect information stories: financial
market models of predation, reputation and signalling models.
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Another theory100, particularly interesting in multi-sided platforms scenarios, concerns the
existence of scale economies and of an incumbent advantage. For instance, suppose the
incumbent enjoys a most favoured position compared to its rival because of the larger
customers’ base built over time, and simultaneously the rival needs to achieve a certain
scale to be profitable. In this framework, the incumbent may act aggressively, setting
predatory prices to acquire the customers needed by the rival to enter or develop
successfully in the market. Once the rival is out of the market, the predator will raise its
prices recouping the losses suffered in the first period.
Other models of predation were formalised by Segal and Whinston (2000[54]) and Dixit
(1980[55]).
Segal and Whinston (2000[54]) refer to the strategy of “divide and conquer” in which the
incumbent secure a group of buyers with special offers in order to prevent the rival to reach
a critical scale and then monopolise the market. This approach was then extended to twosided markets setting by Vasconcelos (2015[56]) which shows how below cost pricing can
have exclusionary effect for rivals without a customer base but it also demonstrates that
this conduct is not always anti-competitive. Vasconcelos concludes that prohibiting below
marginal cost pricing may be inefficient because it could favour excessive entry and/or it
could prevent efficient exclusion.
Amelio et al. (2018[5]) proposed an extension of the Vasconcelos’ model, relaxing the
assumption of the platform competing for both sides at the same time, introducing instead
a sequential step, where the platform firstly approaches one side and then the other. In this
framework – together with other assumptions101 – they found that banning below cost prices
would be an efficient policy to prevent exclusionary conducts.
The intuition behind Dixit model (1980[55]) is that predation can be credible for an entrant
– and consequently successful – only if the incumbent can commit to a certain conduct.
Amelio et al. (2018[5]) took this intuition and they applied it to multi-sided platforms
framework, basing their model on the framework formalised by Armstrong (2006[7]).
Interestingly, they found that in the presence of indirect network externalities, platforms
are more likely to implement predatory strategies. Moreover, they concluded that an
increase in the indirect network externalities on one side of the platform makes the
incumbent more prone to adopt exclusionary behaviour.
This brief and non-exhaustive review of the academic literature on predation clearly shows
that different models and different conclusions can be reached modifying the models’
assumptions. A similar fragmented scenario can be observed in the way competition
authorities around the world approach this issue.
For instance, US courts apply a two part test for predation. The plaintiff has to demonstrate
that the price charged by the platform is below a measure of its rivals’ costs and the platform
has a “reasonable prospect” to recoup its losses.102

100

See Fumagalli and Motta (2013[75]).

101

The entrant is more efficient than the incumbent, providing higher utility to both sides.

102

See Brook Group, Ltd. v. Brown & Williamson Tobacco Corporation (1993).

DIGITAL PLATFORMS AND COMPETITION IN MEXICO © OECD 2018

│ 51

52 │ 3. COMPETITION CHALLENGES IN DIGITAL PLATFORMS
In the EU, a multi price cost test has been applied:103


In case the price is below average variable cost then there is the presumption of
predatory pricing to which the defendant can object to;



In case the price is between the average variable costs and the total cost, then the
plaintiff will have to prove the intention to eliminate competition.

In the EU there is not a recoupment prong; however the Commission in its analysis may
assess if the market conditions could make predation successful.104
Relying at all on cost-based tests is not desirable as in multi-sided platforms framework the
risk of false positive is high. In fact, due to network effects, observing prices below
marginal or average variable costs on both sides may just indicate that the platform is at an
early stage of developing its business.
To address these issues, Behringer and Filistrucchi (2015[57]) propose the implementation
of an extended Areeda-Turner105 rule to two-sided markets. In particular, they argue that
the test should take into account costs and revenues on both sides, considering in the
calculation the weight of marginal network effects.
This is an example of how traditional antitrust tools may be adapted to new market
frameworks. However, this approach is not shared unanimously as other authors106 suggest
that these tools are unfit for purpose.
Others tests adopted to detect predation are the equal-efficient-rival or the no-economicsense tests.
The equal-efficient-rival test considers a conduct exclusionary if it is “likely in the
circumstances to exclude from the defendant‘s market an equally or more efficient
competitor” (Posner, 2001[58]). This approach, based on the concept of competition on the
merit107, has also its weaknesses, such as the application of the test with differentiated
products and in the presence of network effects or the fact that it does not always capture
anticompetitive conducts.

103

See Case C-62/86 AKZO Chemie v Commission (1991).

104

See European Commission (2009[77]).

105

In their paper, Areeda and Turner (1975[76]) suggest that a price below marginal cost could
be a sign of predation.

106

For example see Katz.

107

See OECD Policy Brief, What is Competition on the Merits?,
www.oecd.org/competition/mergers/37082099.pdf
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Box 3.7. Bottin Cartographes vs Google France
In July 2009, Bottin Cartographes (today Evermap) accused Google France of abusing its dominant
position in the market maps Application Program Interface (API) through predatory prices.
The online mapping services are mainly provided following three pricing strategy:


Completely free



Fee based (followed by Bottin)



Freemium (followed by Google France)

The plaintiff theory was based on the fact that Google France was offering the services on a free basis
to users without any advertising. This pricing strategy in the short run would have been substituted by
positive prices in the long run. According to Bottin Cartographes, the only possibility of recouping
losses suffered in the first period would have characterised Google’s pricing strategy as predatory.
Google France defended its strategy stating that a freemium model was very common in the market of
online mapping so that this would have not excluded any competitors.
In 2012, the Paris Tribunal de Commerce established that Google France had foreclosed the market,
condemning it to pay damages of EUR500,000.
However, this decision was reversed by the Paris Court of Appeal in November 2015, following an
opinion of the French Competition Authority.
Particularly, the Authority rejected the plaintiff argument that Google’s behaviour lacked of economic
sense, recognising the existence of competitive pressure in the sector.
Source: www.autoritedelaconcurrence.fr/pdf/avis/14a18.pdf

To conclude, a third approach is the no-economic-sense test that can be summarised in the
words used by the Supreme Court of the United States108 which stated that “a conduct is
not exclusionary or predatory unless it would make no economic sense for the defendant
but for its tendency to eliminate or lessen competition”. This test also poses practical
challenges; estimating a counterfactual scenario in which the conduct has not happened can
sometimes be a challenging exercise.
What it is clear, at this stage, is that – similarly to traditional markets – there is not a
consensus on how to assess predatory behaviours in multi-sided platforms. This is in part
due to the various configurations multi-sided markets can assume. Thus, a case by case
analysis is needed, paying particular attention to some market’s characteristics: the nature
of the platform (e.g. transaction, audience, etc.), the presence and the significance of
indirect network effects and the single- or multi-homing users’ behaviour.

108

See Brief for the United States and the Federal Trade Commission as Amici Curiae
Supporting Petitioner at 15, Verizon Commcns Inc. v. Law Offices of Curtis V. Trinko,
LLP, (U.S., No. 02-682) (May 2003),
www.ftc.gov/sites/default/files/documents/amicus_briefs/verizon-communicationsinc.v.law-offices-curtis-v.trinko-llp/trinkof.pdf.
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3.4.2. Refusal to supply
Refusal to supply (or to deal) is the practice through which a dominant firm refuses to
supply an essential input to another firm, de facto excluding the latter from the market.109
Theoretical examples may concern an e-commerce platform refusing to place the products
of a specific manufacturer or a mobile platform banning a certain developer from its
applications store.
Some authors110 also suggest the refusal to access these data could be an abuse though this
is very much debated and broad agreement does not yet exist on this point.

Box 3.8. Unlockd vs. Google
Unlockd is an Australian start-up that developed a mobile application - only for Android OS - allowing
consumers to get rewarded for being exposed to advertising.
Google decided to remove the application from the Play Store and AdMob because of an alleged
violation of the terms and conditions of these platforms.
As Play Store was the principal outlet for Unlockd, banning the product from the marketplace could
have affected the company’s future.
In May 2018, following a claim filed by the Australian start-up, the English High Court granted
Unlockd an interim injunction that prohibited Google to remove the app from the Play Store.
Source: http://coreblog.lexxion.eu/online-platforms-and-exclusionary-abuses-unlockd-vs-google-a-seminal-case-inthe-making/

From a competition enforcement perspective, the challenge is to determine when a certain
input (e.g. a marketplace, data, etc.) could be considered essential.
The Court of Justice of the European Union in the IMS Health case111 established the socalled essential facility test which identifies a refusal to deal when:


The input is indispensable;



There is the risk of elimination of competition;



The refusal impede the emergence of a new product; and



The refusal is unjustified.

The first point regarding the indispensability of an input is usually the most debated as
while it is true that anti-competitive practice should be discouraged, it is also true that
incentives to innovate and invest must be preserved. An input could be considered
indispensable when there are not available alternatives of the same quality and the input
cannot be easily duplicated (Fumagalli, 2018[59]).

109

The art. 56 XII of the Ley Federal de Competencia Económica prohibits the denial, the
restriction and the discriminatory access to an essential input.

110

See for instance Mandrescu (2017[60]) and Graef et al. (Graef I., 2015[82]).

111

C-418/01
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Applying this test to digital platforms and considering data as the input under scrutiny, it
may be challenging to demonstrate their indispensability. In fact data are non-rivalrous,
non-exclusive, non-exhaustive goods and in theory a dataset could be replicated or replaced by a
different one (Mandrescu, 2017[60]). However, the real world may be different as replicating the
dataset of a dominant search engine or social network might not be always possible.

To conclude, refusal to deal has always been one of the most debated practices in the
antitrust area112 (see Box 3.9) and the success of digital platforms is likely to raise even
more challenges in this area from a competition enforcement perspective.
Box 3.9. The Microsoft Case
In 1998, Sun Microsystems complained that Microsoft was refusing to supply interoperability
information necessary to develop products compatible with Microsoft’s dominant PC operating
systems.
In 2001 the case then expanded to Microsoft’s alleged anticompetitive tying of its Media
Player with its PC operating system.
Regarding the interoperability issue, Microsoft was accused to have infringed Article 82 of
the EC Treaty and Article 54 of the EEA Agreement by:
-Refusing to supply interoperability information and allow its use for the purpose of developing
and distributing work group server operating systems products, from October 1998 until 2004.
Commission argument was that the refusal to supply information constituted an abuse of
dominance because of its indispensability for competitors operating in that market and the
lack of substitutable inputs. The Commission also highlighted the harm consumers suffered
because “if competitors had access to the refused information, they would be able to provide
new and enhanced products to the consumer”.
Microsoft argument was that providing those information would have been equivalent to
licensing intellectual property rights. However, the Commission stated that – following the
jurisprudence – an undertaking’s interest to protect its intellectual property rights cannot be a
justification in these circumstances.
The Commission ordered Microsoft to disclose the information to Sun and its competitors on
reasonable and non-discriminatory terms.
The total fine – including also the anti-competitive tying infringement – was of EUR 497 million.
Sources: Commission Decision of 24 May 2004, (Case COMP/C-3/37.792 — Microsoft).

3.4.3. Tying or Bundling
The practice of tying or bundling refers to the combined sale of two or more products by
the same firm. Pure bundling is referred to as a firm selling the goods only together. The
classic example is a car manufacturer which sells the car with all the components (e.g.
windows, wheels, etc.). Mixed bundling differs from pure bundling because the products
can also be bought separately. Tying occurs when the sale of one product (tying product)
is linked to the purchase of another product (tied product). For instance, an operating
system may be sold together with other software.

112

Often in case-law about facilities that have been privatised having been built and owned
by the state.
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This practice, widely adopted in many industries, can enhance consumer welfare but can also
acquire an anti-competitive profile when the seller tries to leverage the market power it enjoys on
one product to distort competition in another market product or to preserve its dominant position.

Digital platforms often implement tying and bundling strategies and in some cases they were
assessed by antitrust agencies (see Box 3.10). For instance, e-commerce platforms do not only
sell but also deliver items; computer operating systems are usually sold together with software;
mobile operating systems are bundled with specific applications and so on.
Box 3.10. United States vs. Microsoft Corp.
In October 1998 the Department of Justice (DOJ) sued Microsoft Corp. (Microsoft) for its
practice of tying the operating system Windows with the internet browser Internet Explorer.
During the first trial, the District Court (DC) found Microsoft had monopoly power in the
market of operating systems and declared the tying unlawful per se. The remedy imposed was
a breakup of Microsoft in two different units: one producing operating systems and the other
producing software.
The Appeals Court (AC) rejected the DC decision, imposing a rule of reason assessment. The AC
challenged the first trial judgment on the basis that it did not take into account the potential
efficiencies deriving from the tying which could have overweighed the anti-competitive effects.
In November 2001 Microsoft settled the case with the DOJ which in part obliged the tech
company to share its Application Programming Interfaces (API) with other companies.
Apart from the judicial proceeding, the theory of harm behind the case represents an interesting
example of how a company could use a tying strategy to protect its dominance in the tying and
not in the tied product market. 1
In fact, Microsoft was accused to limit the expansion of Netscape Navigator (a competitor
internet browser) because the underlying middleware (Java) used a programming language
which allowed applications to run on multiple operating systems. In other words, the
competitive threat was that an eventual Netscape success would have represented an incentive
to developers (and users) to use Java, with the consequent risk of creating the basis for the
growth of new operating systems.
Thus, the theory of harm promoted by the DOJ concerned Microsoft using the tying to defend
its market power in the operating systems sector.
_________
1. For

a formal model see Carlton and Waldman (2002[85]).

Source: United States v. Microsoft Corporation, 253 F.3d 34

Deciding when this conduct represents an infringement of antitrust law might not be
straightforward; moreover online platforms present some characteristics that raise further
challenges to the analysis. For example, some authors113 have questioned whether and how
zero price products fit the current antitrust tying framework.
Another point is related to the tying of similar products from a consumer demand
perspective; in particular whether if they should be considered as discrete in the economic
analysis. (OECD, 2018[17]). This issue was addressed in the work of Akman (2016[61]) and
Edelman (2015[62]) with opposite conclusions.

113

See Newman (2015[83]) and Sousa Ferro (2017[84]).
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Similarly to all the other conducts analysed in this report, the theories of harm behind
bundling and tying strategies in offline markets are still valid for online platforms. The
main challenge is to understand properly the business model of these new market players
recalibrating the traditional antitrust tools to new contexts.

3.4.4. Discriminatory leveraging
Discriminatory leveraging refers to the practice of a platform trying to leverage its
dominant position in one product/service market to expand its business to another market.
The leverage of market power may happen through a discriminatory treatment of its
products compared to the rivals. For instance, an e-commerce platform which also sells
items could place its products in a more favourable position than those offered by its
competitors. A search engine might give an advantage in the results to its other services.
The majority of online platforms are extending their business to other industries more or
less adjacent to their original business. Thus, they may decide to leverage the customer
base reached in one segment to expand their activity in new sectors. Trying to expand the
business to other sectors does not raise any competition issues per se; it is actually a good
signal that markets are competitive and there are not significant barriers to entry. The
concern from a competition perspective rises when the expansion is done through the
leverage of a dominant position in a market and with the objective and the effect not to
compete on the merits but to eliminate competitors.
Thus, competition authorities should pay particular attention to all those markets where
dominant platforms are also in competition – for other activities – with one side of the
market they serve. Discriminatory treatments of platforms’ services together with lack of
alternative platforms might jeopardise competition.
Box 3.11. The Google Comparison Shopping Case
In November 2010, the European Commission opened an investigation of whether Google abused of
a dominant position in the market of online search. In particular, the Commission wanted to assess if
Google lowered the ranking of price comparison websites favouring the placement of its own price
comparison services.
In this case two relevant markets to analyse were the market of online search and of price comparison
websites. The Commission identified the relevant geographical markets as national.
Google was found dominant in the market of online search in all the European Economic Area.
Regarding the market of comparison websites, Google entered in 2004. Since its entry, it changed few
aspects of the service; from the name (the service was initially called Froogle) to the graphic of the
results (initially the click linked to the Google shopping website while after pics were provided in the
result page and the click on the item linked directly to the merchant’s webpage).
The Commission found Google’s conduct abusive “because it: (i) diverts traffic away from competing
comparison shopping services to Google's own comparison shopping service, in the sense that it
decreases traffic from Google's general results pages to competing comparison shopping services and
increases traffic from Google's general search results pages to Google's own comparison shopping
service; and (ii) is capable of having, or likely to have, anti-competitive effects in the national markets
for comparison shopping services and general search services.”
In June 2017, Google was fined EUR2,42 billion.
Sources: Case AT.39740 (full decision not available at the time of writing) and Summary of Commission decision,
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52018XC0112(01)&from=EN.
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3.4.5. Exploitative practices
In this section we address two practices which in particular frameworks may be considered
as exploitative: price discrimination and excessive pricings.
Price discrimination is the practice of charging different prices to different consumers for
similar products or services with similar margin costs. It can become exploitative when the
firm exploits its market power so that consumers pay higher prices and receive lower
quality (OECD, 2016[63]).
The analysis of price discrimination in digital platforms cannot ignore the role played by
data. The amount of data available and the development of techniques to collect and analyse
them have developed dramatically in the last few years, allowing digital platforms to be
more efficient, tailor their offers, understand better the demand and analyse user’s
behaviour at an extremely detailed level.
For instance, retail digital platforms are able to know our purchase history, identify our
taste and estimate our willingness to pay for certain items. Similarly, ride-sourcing
applications can track users’ trips history detecting their most common journeys, their
reaction to dynamic pricing and so on (OECD, 2018[37]). In this scenario, the main
consequence is that digital platforms may be able to charge personalised prices so that
different users pay different prices for the same product.
From a welfare point of view, the impact of such practice is ambiguous. In fact, while
second- and third-degree price discrimination can be often pro-competitive, first-degree114
price discrimination (which implies no competition) reduces consumer welfare in the short
term. Theoretically it is possible that digital platforms with sufficient market power may
implement personalised pricing decreasing consumer welfare. However, in most of the
jurisdictions, to determine an infringement of competition law such level of market power
needs to be demonstrated beforehand.115
Excessive pricing takes place when a firm charges a price which is considered unfair
compared to the value of the product or service.
While personalised pricing discussion can be extended to the majority of digital platforms
(they all collect and analyse data), the discussion about excessive pricing should be carried
out on a case-by-case approach. For instance, e-commerce platforms do not seem to
experience this issue as this industry is usually characterised by a harsh price competition
(OECD, 2018[17]). Other industries as ride-sourcing may instead raise some questions about
excessive pricing being charged in particular framework. For instance, due to their price
strategy, ride-sourcing applications implement the so-called dynamic pricing which has a
direct effect on the prices paid by final passengers. In a framework of unregulated tariffs,
these prices are not capped and could theoretically evolve into excessive prices (OECD,
2018[37]). However, these are purely theoretical contexts which have not been observed yet
and whose analysis should also take into account potential benefits.
114

According to the Pigou (1920[95]) classification, first-degree price discrimination happens
when a firm charges a price equal to the consumer’s willingness to pay for that specific
product. Second-degree price discrimination requires a menu of prices for different
version of the products. Finally, third-degree price discrimination involves different prices
for different groups of consumers (e.g. students).

115

Even if a high level of market power is demonstrated, the practice may not be problematic
unless it reduces output.
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To conclude, determining when a price is excessive is not a straightforward exercise;
competition authorities recently increased their activity in this area although sometime this
issue is considered a temporal and self-correcting phenomenon or an issue to be addressed
by regulators (OECD, 2011[64]).
Box 3.12. The Bundeskartellamt’s Facebook case
In March 2016, the Bundeskartellamt started a proceeding against Facebook concerning an alleged
abuse of dominance.
The German Authority firstly identified the dominant position of the social network, which counted
on 30m of monthly users and 23m of daily users with a user-based market share of more than 90%.
Moreover, the analysis recognised the presence of high barriers to entry, direct and indirect network
effects, users lock-in, economies of scale and access to personal data which reinforced Facebook
dominant position.
As remarked by the Bundeskartellamt, Facebook does not only collect data from users signing to its
platform, but it also gathers data from other owned social networks (Instagram and WhatsApp) and
third parties websites and apps which use the Facebook API.
According to the preliminary assessment of the Authority, “Facebook is abusing [its] dominant
position by making the use of its social network conditional on its being allowed to limitlessly amass
every kind of data generated by using third-party websites and merge it with the user’s Facebook
account. These third-party sites include firstly services owned by Facebook such as WhatsApp or
Instagram, and secondly websites and apps of other operators with embedded Facebook APIs.”
The decision focused on the alleged fact that Facebook users were obliged to accept its terms of service
with no alternative options. According to the decision, this behaviour qualified Facebook conduct as
exploitative.
Source: www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2017/19_12_2017_Facebook.html

3.5. Vertical restraints
The relationship between producers and distributors are usually defined by contracts –
vertical restraints – which establish payment rules, limit parties’ decisions and can
potentially soften competition as they may provide efficiencies (Rey, 2008[65]). This section
will firstly provide a brief overview of the most common vertical restraints identified by
the economic theory to then focus on those which are more relevant to digital platforms.
Rey and Tirole (1986[66]) classified the vertical restraints in the following – non-exhaustive
– categories:


Payment schemes
o Non-linear tariffs: There are various types of non-linear tariffs; from quantity
discounts to the establishment of a franchise fee.
o Royalties: Royalties are payments based on the sales generated by the
distributor.



Provisions limiting the parties’ rights
o Resale Price Maintenance (RPM): RPM clauses impose to the retailer the
final price of a product. They can present a variety of structures (e.g. price
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ceiling, price floor) and a different degree of enforcement (e.g. recommended
retail prices).
o Quantity fixing: These clauses impose a specific quantity (or the
maximum/minimum) that a retailer can buy (and then sell) from the
manufacturer.
o Tie-in: A distributor is obliged to buy one or more additional products from the
manufacturer.
o Exclusivity clauses: There is a wide set of exclusivity clauses which can
impose limit on the distributor or both parties.
Exclusive dealing agreements oblige the distributor to buy only goods from the
manufacturer (exclusive purchasing) or not to sell any other goods produced by
the manufacturers’ competitors.
Territorial clauses define a specific territory or a group of customer (business
or individual) which a distributor has access to, eliminating de facto intrabrand
competition.
There are different reasons why these clauses may be enforced in a relationship between
manufacturers and distributors. The main one is the asymmetric information underlying the
majority of the business agreements. For instance, the level of effort exerted by the distributor
in the relationship with a manufacturer is difficult to be formalised into a contract. Vertical
restraints as exclusivity clauses can help to control for this information gap.
On the one hand several efficiencies are related to the implementation of vertical
restraints.116 For instance, an agreement on final price (e.g. RPM clauses) could help to
solve the issue of double marginalisation. At the same time, the well-known issues of “free
riding” and “hold up” can be limited by exclusivity clauses. To conclude, a more debated
efficiency argument – mainly used for credence and experience goods – concerns the
vertical restraints used to protect brand image.117 For instance, the European court of Justice
in the Pierre Fabre case (see Box 3.15) stated that “the aim of maintaining a prestigious
image is not a legitimate aim for restricting competition and cannot therefore justify a
finding that a contractual clause pursuing such an aim does not fall within Article 101(1)
TFEU”.118
On the other hand, these clauses may have negative effects on competition. For instance,
market entry and expansions could be limited by exclusivity or pricing agreements. The
latter are also usually mentioned as facilitators of collusive agreements, increasing
observability and limiting the retailers’ freedom when setting prices.
The application of vertical restraints and the trade-off between their efficiencies and anticompetitive effects represents one of the most debated topics amongst practitioners and
academics. For example, their wide usage in offline markets raised several concerns
becoming object of various competition cases.119

116

See (Motta, 2003[50]).

117

See Vertical Restraints in the Internet Economy (Bundeskartellamt, 2013[79]).

118

European Court of Justice, C-439/09, par.46.

119

See for instance Joined Cases 25/84 and 26/84, Ford, [1985] ECR 2725.
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Digital platforms ecosystem is witnessing – particularly in the e-commerce area – an
increasing implementation of vertical restraints. Due to the digital nature of the markets,
they may present some peculiarities compared to offline markets.
Across-Platforms Parity Agreements (APPA) are those clauses between a seller and an
electronic trade platform which establish that the price charged by the seller to the buyers on
a platform cannot be higher than the prices charged to buyers using alternative platforms.
As remarked by Buccirossi (2013[67]), although APPA present some similarities with the
most favoured nation120 (MFN) and retail price maintenance (RPM) clauses, they are not
the same and then deserve a proper assessment.
The efficiency rationale behind APPA clauses is that platforms try to protect their
investments and avoid free riding on the buyer’s side. For instance, a platform selling
clothes may decide to develop its website in order to provide a better search, better ancillary
services and so on. Naturally, these improvements imply costs which need to be recouped.
Without APPA clauses, a buyer could look for an item on the high quality/cost platform to
then buy it through other “less sophisticated” platforms.
However, these agreements may also jeopardise competition. For instance, a new platform
that wants to enter in the market may decide to implement an aggressive pricing strategy,
cutting the fees they charge to the sellers to charge a cheaper price to the buyers. APPA
clauses make this strategy unrealisable, potentially foreclosing entry.
Competition between existing platforms may also be negatively affected as the incentives
of a platform to charge a lower fee to a seller is reduced. Final prices to buyers cannot vary
amongst platforms, and then reducing sellers’ fees do not give any competitive advantage.
Collusive agreements between platforms on sellers’ fees could also be facilitated by these
agreements as they reduce the incentives to deviate and facilitate the monitoring activity.

120

MFN or MFC clauses establish that the seller offers to the buyer A the same terms offered
to seller’s “most favoured customer”.
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Box 3.13. The e-book case
On December 2011 the European Commission (Case COMP/39.847) opened proceedings against
Apple Inc. and five book publishers – Hacette, HarperCollins, Holtzbrinck/Macmillan, Simon &
Schuster and Penguin – with regards to a possible concerted practice to raise retail prices.
Before the entry of Apple in the e-books market, publishers usually charged a wholesale price to
retailers which were free to set their prices to final consumers. The practice of some retailers (e.g.
Amazon) to set final prices below the wholesale ones raised concerns amongst the 5 publishers.
According to the Commission, each of the publishers engaged in direct and indirect contacts – through
Apple – to raise e-books prices above those set by Amazon. As consequence, the 5 editors changed the ebooks contract framework from a wholesale to an agency model, where publishers establish final prices.
The new contracts established final retail price clauses, the commission paid to Apple and an APPA 1
clause ensuring no lower prices than those charged by Apple. These new framework would have led to
higher prices for final consumers and at the same time would have forced Amazon to accept the new
approach.
In order to remove the Commission’s concerns, 4 publishers and Apple (less Penguin which will adhere
to the commitments only 1 year after) proposed the following commitments:





Termination of the agency agreements scheme with Apple.
A retail price MFN ban.
Price MFN ban.
A ‘cooling-off’ period of two years during which the publishers will not affect e-book retailers
decision on setting prices and discount.

On December 2012, the Commission accepted the commitments offered by the parties, made them
binding for a period of 5 years.
__________
1

The parties and the European Commission refer to these clauses as MFN although some authors (e.g. Buccirossi
(2013[67]) consider them as an APPA.
Sources: Summary of Commission decision COMP/39.847 available at https://eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:52013XC0313(03)&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52013XC1224(04)&from=EN

Retail price maintenance (RPM) clauses are similar to APPA, however they can actually
fix a price (fixed RPM), a minimum price (minimum RPM), a price ceiling (maximum
RPM) or they provide a non-binding recommendation.
Maximum and recommended prices do not seem to raise particular concerns as they could
help to solve the double marginalisation issue, while also allowing platforms to cut prices.
Fixed and minimum RPM could instead reduce competition because they reduce interbrand competition and may favour collusion (OECD, 2008[68]).
These differentiations are also reflected on the way competition authorities around the
world address such practices. For example, maximum and recommended RPM are usually
allowed. Oppositely, minimum and fixed RPM are generally considered a per se violation
of the antitrust law, with the exception of some parts of the United States.
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Box 3.14. RPM in the UK
The Competition and Markets Authority (CMA) in the UK has been particularly active in looking at
RPM clauses in the online sector.
Following a case in 2017, in which the CMA fined a supplier of domestic light fittings for trying to
dictate the minimum retail prices, the Authority published a letter to raise awareness of market players
on the implementation of RPM clauses.
In particular, the letter highlights the most relevant points to know in the practice of RPM:
If you are a supplier:


You must not dictate the price at which your products are sold, either online or through other
sales channels.



Policies that set a minimum advertised price for online sales can equate to RPM and are usually
illegal.



You must not use threats, financial incentives or take any other action, such as withholding
supply or offering less favourable terms, to make resellers stick to recommended resale prices.



You cannot hide RPM agreements - restrictive pricing policies in business-to-business
arrangements are illegal whether verbal or written. Equally you cannot try to use apparently
legitimate policies (e.g. image licensing) to conceal RPM practices.



If you receive a CMA warning letter, take it seriously and seek independent legal advice to
ensure your business is compliant with competition law.

If you are a reseller:


You are entitled to set the price of the products you sell, whether online or through other sales
channels.



Suppliers are not usually allowed to dictate the prices at which you sell or at which you
advertise their products online.



If you have agreed to sell at fixed or minimum prices with your supplier, you may both be
found to be breaking competition law.



If a supplier asks you to comply with a restrictive pricing policy you should report this to the
CMA.

Source: https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/620454/res
ale-price-maintenance-open-letter.pdf

Dual pricing is the practice of a manufacturer to charge different wholesale prices
depending on the online or offline nature of the channel of distribution of the item. While
on one side dual pricing can be seen as a tariff scheme established to compensate offline
retailers, on the other side this practice may negatively affect the harsh price competition
characterising online sales (OECD, 2018[17]). In the European Union, “dual pricing for one
and the same (hybrid) retailer is generally considered as a hardcore restriction under the
V[ertical] B[lock] E[xemption] R[egulation]” (European Commission, 2017[69]).
Exclusive distribution agreements which allocate specific territories or group of customers
to a certain retailer/platform are much more common in offline markets rather than online.
In the framework of digital platforms, a platform may be allowed to only serve the national
market. This kind of clauses may be anticompetitive, limiting buyers’ choice, reducing
intra-brand competition and potentially facilitating collusion. However, they can also
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generate efficiencies mostly for new products, complex products, experience and credence
products and where they generate cost savings121. In the EU, these practices are not
prohibited per se. In previous cases122 the Commission recognised how price is not the only
dimension of competition, thus there might be circumstances where exclusive distribution
clauses are justifiable by efficiency reasons.
Selective distributions clauses take place mainly for luxury, experience and credence
goods. In these cases, manufacturers impose on retailers certain clauses to maintain the
brand reputation (luxury goods) or to provide certain services (e.g. helping the buyer in the
purchase of credence goods). Although these clauses are easier to be imagined in an offline
framework, the e-commerce uptake did not stop manufacturers from implementing them.
The European Commission (2017[69]) reported how selection criteria to online retailers are
widespread and established by firms through an “internet addendum”. Examples of these
practices in an online setting are (European Commission, 2017[69]):


The retailer must own the website;



The website must be pre-approved by the manufacturer;



Criteria for the domain of the website; and



Requirement to display the agreed logo.
Box 3.15. Asics Deutschland vs Bundeskartellamt

In August 2015, the German Competition Authority found that Asics was restricting online sales
prohibiting its distributors to sell Asics’ products on third party platforms and to use comparison
websites.
In its decision, the Bundeskartellamt highlighted the risk for consumers deriving by the so-called
“selective distribution”. In fact, while the German law recognises the intent of such practice to
preserve quality standards in the distribution, there is also the risk that excessive sales restriction
may reduce consumers’ choice affecting availability of online and offline sales and potentially
prices.
In January 2018 the German Supreme Court rejected Asics appeal request.
Source: www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2015/27_08_2015_ASICS.html

The Vertical Block Exemption Regulation123 (VBER) recognises an exemption for
selective distribution clauses, unless they contain “restrictions which are likely to restrict

121

See EU Guidelines on vertical restraints (2010[78]).

122

See Case C-26/76 Metro SB-Großmärkte GmbH & Co. KG v Commission of the
European Communities and Case C-56/65 Société Technique Minière v Maschinenbau
Ulm.

123

See Commission Regulation No 330/2010, https://eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:32010R0330&from=EN
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competition and harm consumers or which are not indispensable to the attainment of the
efficiency-enhancing effects” and market shares thresholds124 are met.
Online sales bans are contracts prohibitions which do not allow the sale of a good online.
The European Commission considers this practice a by object violation of Article 101(1)
of The Treaty on the Functioning of the European Union (TFEU).
Box 3.16. Pierre Fabre case
Pierre Fabre manufactures and markets cosmetics and personal care products, which are not
considered pharmaceuticals.
At the time of the proceeding, the manufacturer had several distribution contracts establishing
that sales must be made exclusively in a physical space at the presence of a specially trained
person.
This exclusive distribution clause represented de facto an online sale ban.
Following a decision of the French Competition Authority, a proceeding was opened against
Pierre Fabre for not having accepted the commitment to enable the online distribution of its
products.
The defendant argued that the sale of the goods required the physical presence of a qualified
pharmacist to guarantee the customers personalised advices.
The Authority did not accept Pierre Fabre’s arguments establishing that such ban restricted
consumers’ choice, limiting competition.
After Pierre Fabre appeal, in October 2011 the European Court of Justice classified the contract
clause as a restriction of competition by object within the art. 101(1) TFEU.
In January 2013, the Cour d’appel de Paris rejected the appeal.
Sources: No 07-D-07 of 8 March 2007; Judgment of the Court, CASE C-439/09; Cour d’appel de Paris, 31
January 2013, RG n° 2008/23812, Pierre Fabre Dermo-Cosmétique.

Online market place bans represent a softer form of pure online bans. These clauses allow
retailers to sell the goods online, but they prevent them from relying on websites operated
by third party intermediaries. They are usually put in place by manufacturers aiming to
preserve the image of their goods, guarantee the quality of pre- and after-sale services, and
so on. Different authors have participated to the debate around these restrictions, expressing
opposite position regarding their treatment.125
The E-commerce Sector Enquiry (European Commission, 2017[69]) indicates126 that
marketplace bans should not be considered as hard-core restrictions of competition,
suggesting a rule of reason approach. This approach was followed by the Court of Justice
124

Commission Regulation No 330/2010 “t can be presumed that, where the market share
held by each of the undertakings party to the agreement on the relevant market does not
exceed 30 %, vertical agreements which do not contain certain types of severe restrictions
of competition generally lead to an improvement in production or distribution and allow
consumers a fair share of the resulting benefits”.
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See for instance Ezrachi (2016[80]), Colangelo (2018[81]).
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Par. 507.
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of the European Union in the Coty case (see Box 3.16), while other proceedings127 at
national level condemned the implementation of this ban as constituting a breach of art.
101(1) TFEU.
Box 3.17. The Coty case
In December 2017, the Court of Justice of the European Union (the Court) preliminary ruled
on the implementation of market place bans, following a dispute between Coty German GmbH
(Coty), a supplier of luxury cosmetics, and Parfümerie Akzente GmbH (Parfümerie Akzente),
an authorised distributor.
The Court ruling stated that Parfümerie Akzente distributed for many years Coty’s products at
its brick-and-mortar locations and online, partly on its website and partly via the platform
amazon.de.
Following the publication of the VBER, Coty revised the distribution network contracts
establishing that “the authorised retailer is entitled to offer and sell the products on the internet,
provided, however, that that internet sales activity is conducted through an “electronic shop
window” of the authorised store and the luxury character of the products is preserved”.
Moreover, it also prohibited the engagement with a third-party undertaking which is not an
authorised retailer, banning de facto the sale on amazon.de.
Parfümerie Akzente refused to sign the new contract and Coty brought the case to the National
Court of First Instance trying to deter Parfümerie Akzente from selling its goods on amazon.de.
The National Court found that the new contract was a breach of art. 101(1) TFEU and it
restricted competition.
Coty appealed to the Higher Regional Court (Oberlandesgericht Frankfurt am Main) which
referred the few questions to the Court for a preliminary ruling.
The Court in its answers recognised that reselling through an online platform negate the
manufacturer ‘to check the conditions in which those goods are sold, [and it] involves a risk
of deterioration of the online presentation of those goods which is liable to harm their luxury
image and thus their very character’.
To conclude, Coty’s contracts were considered lawful in relation to Article 101(1) TFEU.
Source: Judgment of the Court, CASE C-230/16, https://eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:62016CJ0230&from=EN

3.6. Collusive conduct
This report mentions across various sections the crucial role played by data and algorithms
in digital markets. This section explores if and how the implementation of algorithms could
facilitate tacit collusion between digital platforms. After clarifying a few concepts, it will
analyse the impact of algorithms on those factors enabling collusion, with a particular focus
on those markets which do not present the usual characteristics facilitating the achievement
of a tacit collusive outcome.
The term collusion refers to combinations, conspiracies or agreements among sellers to
raise or fix prices and to reduce output in order to increase profits (OECD, 1993[70]). The
economic theory distinguishes between explicit and tacit collusion. The first happens when
127

See Bundeskartellamt decision B3-137/12, published 27 June 2014.
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market players act in the market through an organised cartel, while the latter takes place
when firms act in a purely non-cooperative way (Motta, 2003[50]).
For collusion to be successful competitors have to monitor each other’s conducts to detect
any deviations from the agreement and, if a deviation occurs, they must be able to punish it.
With regards to digital markets, academics and practitioners have focused on how data and
algorithms could favour tacit agreements between firms. The prevalent hypothesis is that
new technologies may allow tacit collusion in markets which traditionally did not raise
particular concerns from this perspective.
Amongst the factors economic theory128 has identified as facilitators of collusive
agreements, this section only focuses on those whose importance might be affected by
algorithms: market concentration, barriers to entry, transparency, frequency of interaction,
innovation and cost asymmetry.
The impact of algorithms on structural factors such as market concentration and barriers to
entry is ambiguous (OECD, 2017[44]). In fact, even if markets where digital platforms
operate and recur extensively to algorithms are usually highly concentrated129, it is not clear
if algorithms are the cause of this concentration considering the characteristics of these
industries (e.g. barriers to entry, network effects, economies of scale).
The same applies to barriers to entry. On the one side algorithms might help dominant
companies to identify promptly competitive threats and act consequently; on the other, the
extensive implementation of algorithms increase the amount of publicly available data
potentially reducing uncertainty and entry costs (OECD, 2017[44]).
While it is uncertain how algorithms may affect market concentration or barriers to entry,
their effect on market transparency and frequency of interaction is clearer.
The majority of digital platforms business models rely on the work of algorithms which
collect and analyse data which are then converted in actions (e.g. fixing a price). In an
environment where all the players are gathering data – thus monitoring competitors –
market transparency is enhanced by definition. Moreover, algorithms reduce the strategic
uncertainty, being able to detect better an intentional deviation from a simple market
adjustment (OECD, 2017[44]).
Regarding the frequency of interaction, the digital component of online markets together
with the innovation brought by algorithms make firms’ decisions much faster compared to
traditional markets. For instance, this applies to pricing adjustments and potential reactions
to deviations.
The evolution of demand is a controversial factor as – depending on circumstances – it may
facilitate or not collusive agreements. For instance, if demand is stable or somehow
predictable (e.g. large orders signal a future demand increase) then collusion is more likely
to occur as incentives to deviate diminish. Alternatively, if current demand is not correlated
with future demand, then a sudden large order may incentivise firms to deviate (Motta,
2003[50]). At this stage, it doesn’t seem that the use of algorithms may affect demand factors
and consequently demand evolution.
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See for instance Ivaldi et al. (2003[86]), Levenstein and Suslow (2006[87]) and (OFT,
2005[88]).
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For instance, search engines, social networks, ride-sourcing.
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Algorithms may also affect supply factors such as innovation and cost asymmetry
potentially diminishing the likelihood of a collusive outcome.
Successful digital platforms are usually the winners of the so-called “race to innovate”. In
markets where the technological component plays a crucial role, innovative offers may give
a significant competitive advantage. In this framework, the extensive implementation of
algorithms may provide more incentives to firms to innovate as developing a better algorithm
could make the difference between staying in or out of the market.
With regards to cost asymmetry, algorithms may increase cost asymmetry between
platforms because they may directly affect efficiencies. Thus, a more efficient firm (e.g.
sustaining lower costs) has minor incentives to sustain a collusive output with less efficient
firms.
Box 3.18. Online sales of posters and frames
In December 2015, the Competition and Markets Authority (CMA) in the UK launched an
investigation on the potential infringement of Chapter 1 of the Competition Act which prohibits
agreements preventing, restricting or distorting competition.
The parties, GB eye Limited (GBE) and Trod Limited (Trod), are sellers and producers of posters,
frames and other consumer products.
The investigation, launched after GBE reported the cartel, discovered how the parties reached an
agreement on not under-cutting each other’s prices of posters and frames sold on Amazon’s UK website.
This cartel is an example of explicit collusion as the parties reached an agreement on their pricing
strategy interacting directly.
However, it is interesting to note that “after a short period of trying to implement the arrangement
manually, GBE implemented the arrangement by the use of automated repricing software which was
configured to give effect to it. Trod also used automated repricing software to implement the
arrangement, albeit different software from that used by GBE”. Thus, in this case algorithms were used
to facilitate and promote the collusive agreement by the parties.
To conclude, GBE was not fined by the CMA under the CMA leniency policy. Trod was fined by
GBP163,371 and one of its directors disqualified for 5 years.
Source: Case 50223 decision, https://assets.publishing.service.gov.uk/media/57ee7c2740f0b606dc000018/case50223-final-non-confidential-infringement-decision.pdf

To conclude, the overall impact of algorithms is ambiguous and it can really vary between
markets. What is clear though is that the implementation of algorithms may raise the
likelihood of tacit collusion in markets presenting characteristics which traditionally would
have not raised particular concerns of collusive agreements.
From a competition enforcement perspective, further research is needed to understand
whether algorithms may enhance the likelihood of tacit collusion between digital platforms.
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Chapter 4. Conclusions

This report provides a brief overview of what digital platforms are, their main
characteristics from an economic perspective and the challenges they may generate in the
analysis of potential anticompetitive practices. Moreover, it also analyses three industries
in Mexico where digital platforms are particularly active: e-commerce, Fintech and urban
mobility.
The growing digitalisation of Mexico, fuelled by an increasing internet and smartphone
penetration, is creating the appropriate environment for the development of digital
platforms in different industries, following the trend of the most developed economies.
However, in some cases, regulatory barriers, lack of appropriate rules and macroeconomic
factors represent an obstacle to their growth.
E-commerce platforms are rising in Mexico, although the penetration is still behind that of
some other countries in Latin America such as Brazil. Various analyses show an increasing
tendency to buy online and how Mexicans devote more attention and resources to digital
shopping. The main barriers identified to the development of this sector are not related to
local regulation, but more to structural country characteristics, such as the low financial
inclusion. When a significant segment of the population has no bank account or debit/credit
cards, online transactions are difficult – if not impossible. Some businesses are trying to
offer payment methods such as “cash on delivery”; however this can only be a temporary
remedy. Hence, it is important to facilitate and increase the access of the population to the
financial system. At the same time, various surveys show how Mexicans are reluctant to
buy online because their lack of trust in how the system handles digital payments or treats
confidential data. The perceived risk of fraud seem confirmed by the actual number of
frauds, which have increased in 2018 compared to the previous years as highlighted by
CONDUSEF. Thus, the entire infrastructure of online payments could be reinforced, with
the participation of all the actors involved in the transactions: businesses, banks and
government.
In this context, Fintech platforms may provide new means to improve Mexicans’ financial
inclusion and consequently e-commerce platforms growth. Mexico is one of the leader
countries in Latin America in the Fintech industry, with the second highest number of startups in the region. Moreover, the latest developments on the regulatory side are likely to
improve the environment for a successful expansion of Fintech platforms. For instance, the
establishment of regulatory sandbox, following their successful implementation in other
countries such as United Kingdom, should improve the entry in the market of new operators
guaranteeing consumers’ protection and financial stability. As explained in the document,
most of the impact of the Ley Fintech will depend on the secondary regulation which will
be – and in part has already been – issued by the local financial authorities. The two
regulations published in September 2018 are particularly important because they improve
the regulatory certainty needed for the full development of the industry. As highlighted in
the text some measures are not in line with other international regulations and could
potentially create an obstacle to the entry of new players in certain areas such as
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crowdfunding. However, it is important to remark that the regulation itself mentions the
possibility to review certain thresholds depending on the development of the sector. To this
regard, it is crucial to keep monitoring the entire Fintech ecosystem and more generally the
whole financial industry. A proper ex-post review of the regulation will help to identify
potential failures and the consequent adjustments needed to make sure competition is
preserved, or improved, in the financial markets.
The third industry analysed in the report concerns the urban mobility and in particular the
commercial transport applications. Mexico, similarly to other countries in the world, has
not implemented a unique approach to the growing business of mobile platforms offering
ride-sourcing services. Given that this sector is regulated at the state level and not directly
by the Federal Government, a fragmented regulatory scenario can be found across the
country. While some states prohibit commercial transport applications to offer their
services, or limit certain aspects of their activity for a variety of reasons, other states allow
them. It seems clear that in some cases the regulatory regime established for CTAs does
not respond to any market failures but it is probably dictated by other priorities not always
easily identifiable. For instance, the prohibition for CTAs to accept cash payments creates
a substantial regulatory barrier to the growth of transport platforms, mostly in a country
where a relevant part of potential users do not have a credit or debit card. Thus, in order to
establish a level playing field, regulation should be in place only to correct market failures
or to pursue other public policy objectives, without creating unjustified barriers to the
expansion of a particular category of providers.
To conclude, the report highlights the main challenges digital platforms may generate in
the economic analysis of potential anticompetitive conducts. As mentioned in Chapter 3,
there is not always a unanimous consensus among academics and practitioners about how
to carry out economic analysis of platforms. Hence, at this stage, it is not possible to draw
precise conclusions on how to address a specific conduct or business practice. What it is
clear though is that the economic features of digital platforms impose a particular attention
to the competition dynamics and to the network effects generated between the different
sides of the market. To this regard, the increasing amount of competition cases involving
digital platforms is likely to bring more clarity about how authorities may deal with
potential anti-competitive effects generated by these businesses. Moreover, promoting
market studies in the industries populated by digital platforms may be a helpful exercise to
understand better the competition dynamics between the various players and identify
potential anti-competitive conducts.
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