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Vertical Restraints in Competition Law 
 

1. Introduction 
 

1.1 This primer is intended to: 

(a) be a principles-based document for use by members of the judiciary in each of the 
Member States of the Association of Southeast Asian Nations (‘ASEAN’); 

(b) provide a practical and informative guide for judges focusing on challenges and 
issues faced in assessing the effects of vertical restraints, or agreements, in the 
course of making and reviewing decisions under competition laws in ASEAN 
Member States; and 

(c) assist in developing competition law precedent, which increases legal certainty, 
promotes efficiency and fosters consistency and predictability within ASEAN 
Member States, and ultimately contributes to shaping sound competition policy. 

1.2 The primer has been developed in the context of the differences in and the varying  stages 
of development of competition laws in the ASEAN Member States. It is not intended to 
provide country-specific information. 

1.3 This primer has been developed by judges of the Federal Court of Australia for judges in the 
ASEAN Member States, in close cooperation with the Organisation for Economic Co-
operation and Development (OECD). This primer was produced with funding from the 
Australian Government and the OECD. It is one in a series of competition law primers 
developed at the initiative of the ASEAN Australia New Zealand Free Trade Area 
Competition Committee as a part of the Competition Law Implementation Program (‘CLIP’). 
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2. The concept of a vertical restraints 

 
2.1 Competition law distinguishes between “horizontal” and “vertical” conduct and restraints.   

 
2.2 Conduct between firms which operate at the same level of the supply chain is referred to 

as “horizontal” conduct. For example, if two manufacturers of car batteries which 
supplied the same car maker in the same area made an agreement about some aspect of 
their trading activities, this would be referred to as “horizontal” conduct. The phrase 
“horizontal restraint” refers to horizontal conduct which restricts competition between 
the parties to it, such as cartel conduct (e.g. price fixing or bid rigging among 
competitors). Competition law assumes that some types of horizontal restraints, such as 
cartel conduct, are always harmful to competition, and generally prohibits such conduct 
on a “per se” basis1 – that is, without the need to assess whether the conduct has the 
object (or purpose) or effect of harming competition. 
 

2.3 Conduct between firms which operate at different levels in the supply chain                    
(e.g. manufacturing/production, wholesaling/distribution, retail sales) is referred to as 
“vertical” conduct. For example, if a manufacturer of car batteries sources lead or other 
components from third party suppliers or supplies car batteries to a car maker, that would 
be “vertical” conduct. Vertical agreements are common features of many markets, with 
firms at different levels of the supply chain interacting through one-off transactions or 
longer term contracts.  
 

2.4 The phrase “vertical restraint” refers to vertical conduct which restricts the way in which 
at least one of the parties behaves when it buys or supplies products (in this primer the 
term “products” is used to encompass both goods and services). For example, if a 
manufacturer supplies car batteries to a car maker on condition that the car maker must 
not buy car batteries from any other manufacturer, that condition—a form of exclusive 
dealing—would be a vertical restraint, as it restricts the car maker from buying car 
batteries produced by other manufacturers.   

 
2.5 Vertical restraints can sometimes lead to efficiencies in the supply chain and are not 

always harmful to competition. Many vertical restraints are well-established features of 
competitive markets, and can help both suppliers and acquirers of products achieve cost 
savings and other efficiencies in their businesses. For this reason, vertical restraints are 
treated differently to horizontal restraints which result in a loss of direct competition. 

                                                             
1 See Recommendation of the OECD Council concerning Effective Action against Hard Core Cartels, adopted on 2 July 2019 and 
replacing the 1998 Recommendation, available at 
www.oecd.org/daf/competition/recommendationconcerningeffectiveactionagainsthardcorecartels.htm 
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2.6 Competition laws generally recognise that vertical restraints can have pro- and  

anti-competitive effects. In particular, while vertical restraints can reduce intra-brand 
competition (competition between firms for the same brand), they may enhance   
inter-brand competition (competition between firms for different brands) and promote 
specialisation, which leads, overall, to greater consumer benefit. 

 
2.7 By way of example, if a distributor is appointed the exclusive distributor of a supplier’s 

product, the distributor is encouraged to specialise in promoting that supplier’s brand. A 
distributor may decide to incur the cost of offering special or higher quality services, such 
as longer business hours, free repairs, trained salespeople, a large inventory of products, 
or extended warranties. The costs of providing these services will not be recoverable if a 
customer is able to benefit from them, but then purchase the product elsewhere (usually 
at a cheaper price), that is, if another distributor can ‘free ride’ off the full-service 
distributor’s investments. In that case, the full-service distributor may decide to stop 
offering these services so as to better compete for sales against the ‘free rider’. If the 
additional services are valued by customers and result in greater sales overall, there will 
be a loss both for the supplier (sales) and the customer (better service). 

 
2.8 At the same time, competition law recognises that where a supplier or distributor has 

market power, exclusive dealing can lead to anti-competitive effects. This may occur, for 
instance, where a supplier ties most of the distributors to it by imposing exclusivity 
requirements, thereby preserving its market power and foreclosing new entry or 
expansion. If the supplier is a ‘must have’ brand, distributors may feel compelled to agree 
to onerous exclusivity conditions to the detriment of alternative suppliers. If there is a 
network of exclusive distributors tied to the dominant supplier, other suppliers may not 
be able to achieve sufficient sales to remain viable and thereby leave the market. 
Likewise, exclusive dealing can be used as a means to reduce competition between 
suppliers, such as where industry-wide exclusivity conditions on customers essentially 
allocate them between the competing suppliers. 

 
2.9 Sometimes, firms may be in both a horizontal and a vertical relationship with each other. 

For example, a manufacturer of car batteries may supply batteries directly to end 
consumers via their website, and also to an auto repair store for re-supply to end 
consumers. Here, the manufacturer and auto repair store are in a vertical relationship (as 
the manufacturer supplies batteries to the auto repair stores), but also in a horizontal 
relationship (as they both supply batteries to end consumers). It is important to consider 
how restraints in one aspect of the relationship may affect other aspects, for instance a 
vertical restraint that the manufacturer must not sell directly may also be a type of 
horizontal restraint. 
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2.10 In some jurisdictions, there are safe harbours for vertical restraints that meet certain 
conditions, which, if met, provide a presumption of legality. For instance, the safe harbour 
may provide that if each of the parties has a market share below 30 percent, a vertical 
restraint is presumed legal (with exceptions for certain types of vertical restraints that are 
considered hard-core restrictions).   

 

3. Types of vertical restraints  
 

 
3.1 Vertical restraints are typically distinguished on the basis of whether they restrict price or 

non-price factors. Some vertical restraints may constitute (and be investigated as) an 
abuse of dominant position.2 

 
 Exclusive dealing 

3.2 Dealings between a supplier and a customer which limit the extent to which one party can 
deal with competing products or competing firms are often referred to as “exclusive 
dealing”.3 The word “exclusive” in this context includes partial and complete exclusivity.4 
Common forms of exclusive dealing are:  

(a) Exclusive purchasing: where a supplier sells products on conditions which limit the 
extent to which the customer can buy a competing supplier’s products (for example, 
a manufacturer of televisions might supply a retail store on condition that the store 
only stock that manufacturer’s televisions, or buy at least 80% of its stock from that 
manufacturer). 

(b) Exclusive supply: where a purchaser buys products on conditions which limit the 
extent to which its supplier can supply to the purchaser’s competitors (for example, a 
retail chain might buy televisions from a particular manufacturer on condition that 
the manufacturer does not supply the same type of television to any other retailer, or 
only does so to a limited extent). 

(c) Exclusive distribution: whereby a supplier allocates each distributor to a specific 
territory or a specific group of customers to which it can actively sell its products (for 
example, a manufacturer of televisions might have agreements with different 
distributors that allocate exclusive sales territories to those distributors). 

(d) Selective distribution: an agreement that restricts the number of authorised 
distributors based on qualitative selection criteria linked to the nature of the 
products and the complementary services that need to be provided to the buyers (for 

                                                             
2 For further information, see Primer “Abuse of dominant position: what is it and how is it assessed?”, available at 
http://www.oecd.org/daf/competition/asean-capacity-building-for-judges.htm  
3 However, some jurisdictions may define exclusive dealing more broadly than this; for example, in Australia the definition of 
exclusive dealing includes third line forcing and other vertical restraints.   
4 Exclusive dealing where a supplier requires a customer to acquire all of their needs for a particular product from that supplier is 
sometimes referred to as “full line forcing”. 
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example, a manufacturer of televisions might restrict the supply of its televisions to 
only a select group of distributors, that will provide follow-up high quality servicing of 
the televisions). 

(e) Single branding: an agreement that imposes on the buyer an obligation to procure a 
product of a given category from a single supplier (for example, a television  
manufacturer might have an agreement with a retail chain that the retailer will stock 
televisions produced only by that manufacturer); the same situation may arise with a 
“quantity forcing” obligation whereby the buyer is forced or induced to buy (or stock) 
a predetermined minimum volume of product so that it will de facto limit its 
purchases to those from one supplier. 
 

3.3 Exclusive dealing can be imposed by direct contractual obligations, or through financial 
incentives. For example, exclusive dealing could occur if the television manufacturer 
offered a discount if its customer agreed to buy all of its televisions from the 
manufacturer. Exclusive dealing also occurs when a supplier refuses to supply its products 
because the purchaser will not agree to the exclusive dealing condition. 
 

3.4 Exclusive dealing can be pro-competitive or anti-competitive. Exclusive dealing may be 
pro-competitive when both parties face effective competition and the restrictions enable 
the supplier or purchaser to invest in and promote their businesses because they have 
certainty of supply. Using the examples above, exclusive dealing might encourage: 

(a) the retail store to invest in understanding and explaining to customers how the 
manufacturer’s televisions work, or offering extended warranties or free delivery and 
installation; 

(b) the manufacturer to invest in producing high quality products and potentially 
additional services for the retail chain; and  

(c) other television manufacturers to develop similar exclusive dealing relationships, to 
help them, by collaborating with their customer/supplier, to compete more 
effectively to manufacture televisions.   
 

3.5 However, when there is not effective competition at one or more levels of the supply 
chain, and the party imposing the condition has market power, exclusive dealing may be 
anti-competitive. In this situation, using the examples above:  
(a) if the television manufacturer had market power, and there were few retail stores 

or other options for competing manufacturers to have their televisions sold to end 
consumers, the exclusive dealing might prevent other manufacturers from 
competing strongly, or at all;  

(b) if the retail chain had market power, and there were few alternative television 
manufacturers, the exclusive dealing might prevent other chains from obtaining 
products that are essential to their business, and so prevent them from competing 
strongly, or at all.   
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3.6 Alternatively, a network of exclusive dealing arrangements may effectively represent a 

horizontal restraint where suppliers divide the market between themselves.  
 

  Tying and bundling 
3.7 “Tying” refers to a situation when a supplier supplies its customer on condition that the 

customer acquires a second product from that supplier. For example, suppose a 
manufacturer of wheelchairs also manufactured hospital beds. The manufacturer would 
engage in tying if it sold its wheelchairs to a hospital on condition that the hospital also 
bought all or a certain volume of their hospital beds from the manufacturer. Like exclusive 
dealing, tying can occur through direct contractual obligations, or through financial 
incentives or by refusing to trade without the condition.   

 
3.8 Bundling is when a firm only offers two products as a package, or at a discount when the 

products are purchased as a package. For example, the manufacturer above would 
engage in bundling if it sold wheelchairs and hospital beds only as a package, or if it  
offered the combined price of a wheelchair and hospital bed at a discounted combined 
price compared with the price of buying the two products separately. Tying and bundling 
can be pro-competitive or anti-competitive. If the supplier faces effective competition in 
the supply of both products, tying or bundling may be pro-competitive. It may help the 
manufacturer to reduce its costs by achieving greater scale in production and delivery, 
thereby making it a stronger competitor with other manufacturers. However, if the 
manufacturer has market power in relation to the supply of one product (e.g. 
wheelchairs), tying or bundling may be anti-competitive, as hospitals that need to buy 
wheelchairs may only be able to do so by buying the bundle from the manufacturer (i.e. 
beds and wheelchairs), even if they could have bought cheaper or better quality beds 
from another manufacturer. In this situation, the tying or bundling may enable the 
manufacturer to leverage its market power to restrict competition in the supply of 
hospital beds, and other bed manufacturers may be foreclosed from competing to supply 
hospital beds.   

 
 Resale price maintenance 

3.9 Resale price maintenance occurs when a supplier sets the fixed or minimum price at 
which their own customer may re-supply the supplier’s product. For example, a television 
manufacturer would engage in resale price maintenance if it sold televisions to retail 
stores on condition that the store must offer the televisions to consumers at or above a 
particular price. Again, resale price maintenance can occur through direct contractual 
obligations, or through financial incentives or by refusing to trade without the condition. 

 
3.10 Resale price maintenance can often be harmful to competition, because it reduces price 

competition among resellers. It can be particularly harmful when many competing 
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products are subject to resale price maintenance by their respective suppliers. For this 
reason, resale price maintenance may be prohibited “per se” – that is, without the need 
to show that the conduct has the object or effect of restricting competition. 

 
 

3.11 However, resale price maintenance can also be pro-competitive. For example, a retail 
store selling televisions may be discouraged from investing in training its staff about a 
particular manufacturer’s televisions if it knows that customers will come to its store, gain 
the benefit of that training by talking to its staff, and then buy the same television more 
cheaply online. In this situation, the online store would capture the benefit of the first 
store’s investment (referred to as “free riding”). Resale price maintenance that prevented 
the online store from discounting the televisions might encourage the retail store to 
invest in training its staff and thereby compete more strongly. For this reason, in some 
jurisdictions resale price maintenance is only prohibited where it has an object or effect of 
harming competition5, and in others it is not prohibited at all.6   

 
 Other vertical restraints 

3.12 There are many other types of vertical restraints, including the following.  
 

3.13 A supplier may limit the territories in which their customer (a reseller) may supply their 
products, the type of customers to which the reseller may supply their products, or the 
channels through which they may supply them (e.g. online, or through retail stores). 
These restraints may be pro-competitive if the reseller’s customers can buy comparable 
products from alternative resellers, or anti-competitive if customers have few or no 
alternatives.  

 
3.14 “Parity” or “most favoured nation” (MFN) clauses, by which a customer requires their 

supplier to charge them a price or offer them other terms that are at least as good as the 
best terms that the supplier offers to other customers. Suppliers can also use equivalent 
terms in relation to their customers. These clauses are frequently used in e-commerce, for 
instance in contractual arrangements between online platforms and suppliers of products 
sold on these platforms. MFN clauses guarantee to a platform that the prices or terms 
and conditions offered by suppliers on that platform will be as favourable as those on the 
supplier’s own website (so-called “narrow” MFN) or on any other platform (so-called 
“wide” MFN). Many jurisdictions consider wide MFNs as more problematic from a 
competition perspective than narrow MFNs. 

 

                                                             
5 One notable exception to this approach is the US where all vertical price restraints are assessed by reference to the rule of 
reason. 
6 An example in ASEAN is the Singapore Competition Act that currently excludes vertical restraints from the scope of the 
applicable prohibitions.   
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3.15 Parity and MFN clauses can be pro-competitive if the party imposing the clause does not 
have market power or a particularly large market share. However, if that is not the case, 
these clauses may harm competition by discouraging firms from offering discounts or 
other improved terms to their other customers/suppliers. For example, if an online travel 
platform had market power, and applied a parity clause to hotels who sold 
accommodation through its website, that clause might discourage hotels from offering 
discounted rates through other channels (e.g. to loyalty club members).     

 
 Third line forcing 

3.16 In Australia, a separate category of exclusive dealing is identified as “third line forcing” 
when a supplier imposes a condition that requires their customer to acquire another 
product from a particular third party. For example, a bank would engage in third line 
forcing if it required mortgage customers to obtain mortgage insurance from a particular 
insurer. Again, third line forcing can occur through direct contractual obligations, or 
through financial incentives or by refusing to trade without the condition. 
 

3.17 Third line forcing can be pro-competitive, as it may encourage businesses with 
complementary products to collaborate to offer combinations that are valuable to 
consumers. In the above example, the conduct might give the insurer economies of scale 
which enable it to offer cheaper insurance, and other banks and insurers might compete 
by collaborating in a similar way. However, third line forcing can be anti-competitive in 
some circumstances. For example, if the bank had substantial market power, the third line 
forcing might foreclose other insurers from competing to supply insurance, thereby 
harming the process of competition. 

 
 

4. Approaches to prohibiting vertical restraints  
 

 
4.1 Different jurisdictions take different approaches to regulating vertical restraints, and in 

any one jurisdiction, vertical restraints may be addressed by one or more of: 
(a) an overarching prohibition on vertical restraints, or on anti-competitive 

agreements more generally, which have an object or effect of harming 
competition;  

(b) a prohibition on the abuse of dominance or misuse of substantial market power;  
(c) specific prohibitions on particular types of vertical restraints, such as exclusive 

dealing or resale price maintenance.   
 

4.2 Different jurisdictions also adopt different approaches to the types of vertical restraints 
they prohibit. Some restraints may be prohibited “per se”, some may only be prohibited if 
they have an object or effect of restricting competition, and some may not be prohibited 
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at all.7   

5. Analysis of vertical restraints 
 

5.1 The competition analysis of vertical restraints usually involves the following steps: 
(a) Identifying the conduct said to constitute the vertical restraint, the parties to that 

conduct, and the trade that is affected by that conduct.   
(b) Identifying the object (or purpose) of the conduct: what did the parties to the 

conduct (in particular, the party imposing the restraint) intend to achieve by the 
conduct?   

(c) Identifying the effect or likely effect of the conduct on competition in the market(s) 
in which the relevant trade occurs.   

 
5.2 Each step requires close analysis of the relevant facts in each case, the economic 

justifications or efficiencies, the theories of harm and the evidence available to support 
each of these.  

 
5.3 A key tool used to determine whether conduct is likely to harm competition is analysis 

done by reference to a counterfactual test, which is described in the CLIP Competition 
Primer on ‘Abuse of dominant position’ (at paragraph 4 of that primer).    

 
5.4 The following considerations can assist in analysing whether a vertical restraint is likely to 

harm competition.   
 

5.5 First, it is important to understand the nature and extent of the vertical restraint, 
including the relationship between the parties to the restraint, the period for which the 
restraint operates, the way in which the restraint restricts the activities of either party, 
and the breadth of the restraint (including the range of products it covers, and the 
proportion of supplies/acquisitions in the market that are affected by the restraint). It is 
also important to understand the number of persons on whom the restraint has been 
imposed. For example, has the restraint been imposed on only one customer, or on all of 
the supplier’s customers? 

 
5.6 Secondly, it is necessary to identify the trading activities which may be affected by the 

vertical restraint, the markets in which those activities occur and the nature of 
competition within those markets. Market definition is addressed in the CLIP Competition 
Primer on ‘Market definition’.8 Defining the relevant market—both on a product and 
geographic basis—is important in vertical cases in order that market power can be 

                                                             
7 For example, in Australia, third line forcing was previously prohibited on a per se basis, but exclusive dealing was only prohibited 
if it had the purpose, effect or likely effect of substantially lessening competition.  In 2017, the prohibition on third line forcing 
was narrowed, so that it is now only prohibited if it has the purpose, effect or likely effect of substantially lessening competition.   
8 Available at http://www.oecd.org/daf/competition/asean-capacity-building-for-judges.htm. 
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assessed, including the calculation of market shares where relevant, and to assess 
whether the conduct is likely to have an effect on competition.  

 
5.7 A vertical restraint is unlikely to harm the competitive process if effective competition 

exists in relation to the activities affected by the restraint – for example, if there are many 
competing suppliers or low barriers to entry. A vertical restraint is more likely to harm the 
competitive process if there is not effective competition, such that the firm imposing the 
vertical restraint has market power. Importantly, a vertical restraint will not necessarily 
harm competition simply because it harms a particular competitor, or limits competition 
in relation to a particular brand of product. A vertical restraint will only harm competition 
in those cases in which an effect on a particular competitor or a particular brand is so 
significant as to have a meaningful effect on the competitive process.    

 
5.8 Thirdly, it is often useful to consider whether a vertical restraint materially changes the 

options available to buyers and sellers in the relevant market. For example, if a vertical 
restraint would result in a product only being available from one supplier, what 
alternatives are available to customers and can they readily obtain comparable products 
from other suppliers? If a restraint requires a customer to buy most or all of its 
requirements for a particular product from one supplier, what options are available to 
other suppliers of similar products and can they readily compete by supplying their 
products through other channels? If a restraint requires a customer to buy a bundled 
product, what alternatives does the customer have and could they readily buy the 
relevant products separately from other suppliers on an unbundled basis? 

 
5.9 At the same time, as mentioned above, vertical restraints may result in substantial 

efficiencies on both price and non-price dimensions. Vertical co-ordination on prices may 
reduce prices by preventing double “mark-ups” (also called “double marginalisation”) that 
can result from producers and distributors both adding their own margins to each sale. 
Vertical co-ordination can also have positive effects on non-price dimensions, such as 
quality of services (for example, information to consumers, investments in advertising, 
technical assistance and other after-sales services), preventing problems such as “free-
riding” by downstream retailers not offering or under-investing in these additional 
services.  

 

6. Evidentiary sources 

 

6.1 As for all competition cases, a court will apply the laws of its jurisdiction and its own rules 
of evidence to determine the nature and extent of the evidence required to establish 
whether a vertical restraint contravenes the relevant competition law.   
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6.2 Sources of evidence that may assist a court in defining the relevant market include the 

types of evidence from market participants and expert witnesses that are described in the 
CLIP Competition Primers on ‘Market Definition’ and ‘Abuse of Dominance’.   

 
6.3 Sources of evidence that may assist a court in assessing the object (or purpose) of a 

vertical restraint include evidence from the individuals who were involved in designing or 
negotiating the relevant restraint about how they intended the restraint to operate, the 
object they sought to achieve by having the restraint in place, and the effect they 
expected the restraint to have. Often, contemporaneous documents prepared when the 
restraint was designed or negotiated will be most useful, such as strategy papers or 
internal emails regarding the restraint.   

 
6.4 Sources of evidence that may assist a court in assessing the effect of a vertical restraint 

include: 
(a) business sales or other records which describe whether customers of or suppliers 

to the firm imposing the restraint have previously switched between that firm 
and its competitors;  

(b) board papers or other internal documents of the firm imposing the restraint 
which record that firm’s view of the competition it faced, whether it faced a 
realistic risk of new entry, how it expected the restraint to affect its competitors, 
and what alternative options it considered that its competitors, customers or 
suppliers would have if it imposed the restraint. 

(c) Expert economic or industry evidence can also be of assistance. For example, 
such evidence may identify particular economic theory or features of the 
relevant markets that are relevant to analysis of the effect of the restraint. Expert 
evidence is discussed in greater detail in the CLIP Competition Primer on ‘Expert 
evidence’.9 

 

7. Examples of relevant conduct 

 

7.1 In Australia, the following conduct has been considered by the courts: 

(a) A manufacturer with substantial market power in the market for sterile fluids, but 
not in the market for dialysis fluids, offered a discount to hospitals who agreed to 
bundle their purchasing of both products. This conduct made it more difficult for 
other sellers of dialysis fluids to compete for hospital sales, and was found to 
involve a misuse of market power.10 

                                                             
9 Available at http://www.oecd.org/daf/competition/asean-capacity-building-for-judges.htm 
10 ACCC v Baxter (2007) 232 CLR 1. 
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(b) Several companies which sold cosmetic and skincare products to retail stores 
imposed terms in their agreements with those stores which required the stores to 
sell their products at specified prices, offered inducements to stores not to 
discount or advertise the products at lower prices, and refused to supply stores 
which had sold at lower prices. The companies admitted that this conduct involved 
resale price maintenance, and the court imposed penalties for that conduct.11   

(c) A travel agent sold airline tickets to end consumers, and also faced competition 
from airlines which sold tickets directly to customers (e.g. through their websites). 
The travel agent sought to encourage the airlines not to discount the prices for 
tickets they sold directly to customers. The court held that the travel agent was in 
competition with the airlines to supply airline tickets, and had attempted to induce 
the airlines to engage in price fixing. This is an example of a horizontal restraint 
arising in the context of a vertical relationship.12   
 

7.2 In Europe, competition authorities and courts have recently assessed the following 
conduct:  

(a)   The EU courts provided guidance on selective distribution agreements in a case 
concerning contractual restrictions imposed by a leading supplier of luxury 
cosmetics on one of its distributors. The restrictions mainly aimed at prohibiting 
it from distributing the luxury cosmetics on an online marketplace. The courts 
held that a selective distribution system can be operated for luxury goods in 
order to preserve the image of those goods, provided that certain criteria are 
met;13 and that the marketplace ban was appropriate for the legitimate objective 
of preserving the luxury image. The ban was also considered proportionate as it 
only limited online sales via identifiable third-party platforms (and did not 
contain an absolute prohibition to sell online).14 

(b) The German competition authority, the Bundeskartellamt, found that a running 
shoes manufacturer introduced a selective distribution system, which restricted 
distributors from 1) using of the brand for online advertising; 2) co-operating 
with price search/comparison engines; and 3) selling through online 

                                                             
11 ACCC v Jurlique [2007] FCA 79 
12 ACCC v Flight Centre (2016) 261 CLR 203.   
13 These criteria (so-called “Metro criteria”) prescribe that: 1) resellers must be chosen on the basis of objective criteria of a 
qualitative nature, laid down uniformly for all potential resellers and not applied in a discriminatory 
fashion; 2) the product must necessitate such a network to preserve its quality and ensure its proper use; and 3) the criteria must 
not go beyond what is necessary (see Judgment of 25 October 1977, Metro I, Metro SB-Großmärkte v Commission, 26/76, 
EU:C:1977:167). 
14 Judgment of 6 December 2017, Coty Germany GmbH vs Parfümerie Akzente GmbH, C-230/16, EU:C:2017:941. 
15 Bundeskartellamt, decision of 26 August 2015, B2-98/11.  
16 See Bundeskartellamt Press Release of 6 April 2017, available at 
www.bundeskartellamt.de/SharedDocs/Publikation/EN/Pressemitteilungen/06_04_2017_As ics.pdf?__blob=publicationFile&v=3; 
and Bundeskartellamt Press Release of 25 January 2018, available at: 
www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2018/25_01_2018 
_Entscheidung_Asics.html?nn=3591568 
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marketplaces.15 The ban on price search/comparison engines was subject to 
judicial scrutiny. The courts concluded that the ban deprived the retailers of 
advertising and sales possibility; and that the prohibition could not be justified on 
the grounds of protecting the brand image and pre-sale services.16 

(c) The European Commission fined four consumer electronics manufacturers for 
imposing fixed or minimum prices on online retailers, restricting the ability of 
their online retailers to set their own retail prices for widely used consumer 
electronics products. It found that the price interventions limited effective price 
competition between retailers and led to higher prices with an immediate effect 
on consumers.17 

 

8. Sanctions and Remedies 
 

 
8.1 The sanctions and remedies available where a prohibited vertical restraint is made out 

will depend on the competition laws of the relevant jurisdiction. However, the general 
observations in the CLIP Competition Primer on ‘Abuse of Dominant Position’ (at 
paragraph 8 of that primer) apply similarly in relation to vertical restraints.   

 

9. Related information sources 
 

 
9.1 The following resources provide further information in relation to vertical restraints. The 

material may be useful as a general reference for judges in the ASEAN Member States: 
 

(a) OECD 2018 Roundtable on Implications of E-commerce for Competition Policy 
(www.oecd.org/daf/competition/e-commerce-implications-for-competition-
policy.htm) 

(b) OECD 2015 Roundtable on Competition and cross platform parity agreements 
(www.oecd.org/daf/competition/competition-cross-platform-parity.htm) 

(c) OECD 2013 Roundtable on Vertical Restraints for On-line Sales 
(www.oecd.org/daf/competition/VerticalRestraintsForOnlineSales2013.pdf) 

(d) International Competition Network Vertical Restraints Report 2019 
(https://www.internationalcompetitionnetwork.org/portfolio/vertical-restraints-
project/)  

                                                             
 
 
17 See European Commission cases AT.40465 (Asus), AT.40469 (Denon & Marantz), AT.40181 (Philips), AT. 40182 (Pioneer). See 
European Commission Press Release of 24 July 2018, available at 
https://ec.europa.eu/commission/presscorner/detail/en/IP_18_4601. 
 


