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The Competition Committee debated plea bargaining in October 2006. This document
includes an executive summary and the documents from the meeting: an analytical note by
Mr. Andreas Reindl for the OECD, written submissions from Australia, Canada, the Czech
Republic, France, Germany, Indonesia, Netherlands, New Zealand, South Africa, the United
Kingdom, the United States and BIAC as well as an aide-memoire of the discussion.

The roundtable discussed plea bargaining and other forms of formal settlements of cartel cases. Substantial
differences can be observed between jurisdictions that can settle their cartel cases and those that can end
their investigations only by way of formal decisions subject to appeal and judicial review. In investigations of
one and the same cartel, ten years or more can pass between the settlement with a defendant in one
jurisdiction and the final appeals decision in another jurisdiction. Many competition authorities therefore are
considering procedures to accelerate their investigations, save resources and result in outcomes that
effectively deter future cartels, while protecting the rights of the parties under investigation.

Settlements can make the resolution of cases more efficient and can help competition authorities to build
their cases more effectively. Settlements can also offer significant benefits to the parties under investigation.
Concerns, however, need to be addressed, such as the role of fairness, proportionality, and parity in
settlement procedures.
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FOREWORD

This document comprises proceedings in the original languages of a Roundtable on Plea
Bargaining/Settlement of Cartel Cases, held by the Competition Committee in October 2006.

It is published under the responsibility of the Secretary General of the OECD to bring
information on this topic to the attention of a wider audience.

This compilation is one of a series of publications entitled "Competition Policy Roundtables".

PREFACE

Ce document rassemble la documentation dans la langue d'origine dans laquelle elle a été
soumise, relative a une table ronde sur les reconnaissance préalable de culpabilité et solutions négociées
dans les affaires d’entente, qui s'est tenue en octobre 2006 dans le cadre du Comité de la concurrence.

Il est publié sous la responsabilité du Secrétaire général de 'OCDE, afin de porter a la
connaissance d'un large public les éléments d'information qui ont été réunis a cette occasion.

Cette compilation fait partic de la série intitulée "Les tables rondes sur la politique de la
concurrence".

Visit our Internet Site -- Consultez notre site Internet

http://www.oecd.org/competition
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EXECUTIVE SUMMARY

by the Secretariat

(1) Plea agreements or negotiated settlements can be an efficient way to formally dispose of cartel
cases. They can provide substantial benefits to competition authorities by allowing them to
allocate their resources more efficiently and to increase enforcement activities, thus achieving
greater deterrence. Plea agreements have substantial benefits for defendants as well.

Negotiated settlements or plea agreements can be regarded as contracts in which each side agrees to
give up some entitlements it would have if the case went to a full trial or through a full administrative
procedure ending with a formal decision — the competition authority gives up the right to seek or impose
higher penalties; the defendant gives up certain protections that a more formal process and trial would
provide, as well as the possibility of an acquittal - and both sides agree on a sanction or proposed sanction.

In return, plea agreements can provide significant benefits to both sides. From the competition
authority's point of view, they can bring about more efficient and expedient outcomes which save resources
and time, thus allowing the competition authority to allocate its resources more efficiently. Increased
enforcement activities can overall lead to greater deterrence. Plea agreements provide significant benefits
for defendants as well: In addition to leading to more efficient and expedient outcomes, plea agreements
give a defendant a greater sense of being involved in the disposition of a case and of being able to
influence the final outcome, produce more transparent and predictable results, and provide for certainty
and finality. Society can also be better off as plea agreements can help to more efficiently allocate scarce
resources and maximize deterrence with existing resources.

These benefits explain why negotiated settlements tend to become the procedure of choice to resolve
cartel cases without full investigation and/or trial in jurisdictions where they are available, and why this has
become an area of great interest for many other competition authorities.

(2) Negotiated settlements will work best if a competition authority establishes a reputation of being
consistent and fair in settlement negotiations, and both sides understand that they must act in
good faith. Procedures governing settlements should be transparent and predictable, while also
allowing for certain flexibility as the value of a party’s cooperation can vary from case to case.
They should also provide certainty.

Negotiated settlements will work best if the competition authority can establish a public record of its
settlement practice and a reputation of being transparent, consistent and fair in settlement negotiations.
Publishing negotiated settlements, guidelines, and public speeches can contribute to these goals. In
addition, both sides must understand that they must act in good faith when they seek to settle a case. This
includes that defence counsel must understand not to over-sell their case when approaching a competition
authority with a settlement proposal.

Rules governing settlement negotiations should be transparent and predictable. If defendants are
aware of the rewards for cooperation, the risks of failing to reach a settlement, and understand the
procedures that the competition authority will follow, their willingness to settle will increase. Competition
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authorities with experience in settlement negotiations recognize the importance of transparent and
predicable procedures and many found it beneficial to adopt clear and structured procedures which they
will follow to settle cartel cases. Transparent procedures and a detailed account of the offence and
discussion of the appropriateness of a proposed fine also make it more likely that a court will accept a
proposed plea agreement. In addition, transparency can alleviate concerns about the effect of plea
agreements on the rights of defendants.

Greater certainty can also lead to better settlements. Certainty will be increased if the defendant has
the right to withdraw a guilty plea if the sanction ultimately imposed by a court or other decision maker
exceeds the sanction envisaged in a plea agreement, and if the defendant can waive its right of appeal.
Conversely, uncertainty and information asymmetries can interfere with settlements. To increase certainty
and reduce the risk of an incorrect assessment of facts a competition authority should seek to settle a case
only once it has established all the relevant facts.

(3) If correctly implemented against the background of a credible threat of substantial sanctions,
negotiated settlements should not have negative effects on deterrence. In fact, overall deterrence
could increase if settlements free up a competition authority’s resources and more cartels are
detected and prosecuted. There is, however, a risk that negotiated settlements primarily become a
mechanism to clear an agency's docket and get rid of "difficult”" cases in which case overall
deterrence might be reduced.

Settlements of cartel cases can raise concerns about effective deterrence as they result in lower fines.
However, assessing the relationship between negotiated settlements and deterrence is a complex exercise
and it would be very difficult to reach firm conclusions. Ideally, the sanctions in settlements should reflect
only the saved costs of a trial or of adopting a formal decision plus the likelihood that a court might
overturn a decision or lower fines on appeal. It could therefore be argued that over a series of many cases
the effects on deterrence should be the same whether or not the competition authority uses negotiated
settlements. In addition, negotiated settlements should allow a better use of a competition authority’s
resources and more cartels should be detected and prosecuted, thus contributing to more deterrence.
However, to ensure that negotiated settlements do not undermine deterrence, a competition authority has to
resist the temptation to use settlements to quickly clear its docket and get rid of "difficult" cases.
Maximizing overall deterrence can be a useful benchmark which may assist competition authorities in
making decisions about the complex trade-offs inherent in plea agreements.

To maintain deterrence in cartel enforcement, a competition authority must be able to extract stiff
sanctions in negotiated settlements. This in turn depends on whether there is a credible threat that
substantial sanctions could be imposed in a formal decision or after a trial. Countries with prosecution of
individuals may have greater leverage to extract high fines despite a settlement discount because, among
other things, defendants will perceive a greater risk that someone might break ranks and cooperate sooner
than the rest. The need to use negotiated settlements only against the backdrop of credible, substantial
sanctions also suggests that plea agreements should be used very cautiously, if at all, early in the
development of a jurisdiction's anti-cartel enforcement efforts, before credible sanctions have been
established and courts have been persuaded to approve or impose high fines.

10
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(4) The relationship between negotiated settlements and leniency program can raise difficult
questions. As long as a competition authority obtains substantial sanctions in negotiated
settlements, there should be no negative effects on incentives to apply for immunity. Competition
authorities have different views about the relationship between negotiated settlements and
leniency policies or similar policies that reward cooperation by cartel participants that did not
receive immunity. Jurisdictions with experience in negotiated settlements view the two as
integrated policies. On the other hand, some authorities consider introducing negotiated
settlements as a separate step in an investigation, primarily because they are concerned that
negotiated settlements could undermine incentives to cooperate under their leniency programs.

Competition authorities must consider the effects of negotiated settlements on leniency programs. If
discounts in plea agreements are too generous, the differential between the first applicant seeking
immunity and the first cooperating defendant that did not receive immunity might be so small that the
incentive to apply for immunity is reduced. This suggests again that competition authorities must seek stiff
sanctions in negotiated settlements to protect the effectiveness of their leniency policies and the incentives
to be the first firm to disclose the existence of a cartel.

The discussion demonstrated that competition authorities have different views concerning the
relationship between negotiated settlements and their leniency policies or similar policies that reward
cooperation by cartel participants that did not receive immunity. The United States and other jurisdictions
currently using negotiated settlements in cartel cases do not distinguish between their policies that reward
cooperation by cartel participants who do not qualify for immunity from fines and their policies concerning
negotiated settlements. Rather, the two policies are applied in an integrated approach that includes
cooperation with the investigation, disclosure of additional evidence, and the admission of guilt, and in
return offers the opportunity to settle on a discounted sanction. In this approach, settlement negotiations
can occur throughout an investigation. The competition authority’s ability to offer greater sentence
discounts for earlier settlements can increase its ability to extract cooperation from the parties. Defence
counsel confirmed that they view leniency and settlements as overlapping policies, and that this approach
facilitates the negotiations with the authorities and brings an investigation more expeditiously to an end.

Some competition authorities that currently consider introducing negotiated settlements tend to make
a distinction between their leniency policies applicable to cooperating cartel participants that did not obtain
immunity and the negotiated settlement. They view their leniency policy as an incentive for cartel
participants to disclose additional evidence, cooperate with an investigation, and admit guilt. On the other
hand, negotiated settlements are viewed as a mechanism to dispose of the case at a later stage of the
procedure. This approach appears to be motivated largely by concerns about the impact of negotiated
settlements on the effectiveness of leniency programs. There is no experience yet with this approach in
cartel cases.

(5) Concerns that plea agreements could undermine the rights of defence and subvert the system of
justice and fairness, frequently raised in the context of "ordinary” criminal cases, appear less
Justified with respect to negotiated settlements of cartel cases.

An extensive literature has criticized the use of plea bargaining in criminal cases, on the grounds that
plea bargaining undermines the rights of defendants, such as the presumption of innocence and the right
against self-incrimination. In addition, plea bargaining has been criticized for subverting the system of
justice and fairness as sanctions become subject to negotiated deals and perpetrators are unjustifiably
rewarded when they decide to plead guilty.

These concerns appear less relevant in negotiated settlements of cartel cases. First, defendants in
cartel cases are represented by sophisticated and well-paid counsel with substantial experience. They can

11
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make informed choices and typically can rely on greater resources than the competition authority. In
addition, settlement procedures and plea agreements are in many ways a logical extension of existing
practices that are widely accepted as components of effective enforcement against cartels. In the
framework of leniency program, competition authorities already make some kind of contract offer by
promising to impose no sanction on the first cartel participant who informs the authority about the cartel's
activities. In addition, as competition authorities reward cooperation in the form of sentencing discounts,
companies frequently will produce self-incriminating evidence, thus waiving rights that defendants
normally have in criminal and administrative procedures, in exchange for a lower sanction. Negotiated
settlements would take theses practice one step further by creating a broader package that typically will
include an admission of unlawful conduct, a waiver of certain rights and the assumption of cooperation
obligations, in exchange for certain benefits, most importantly a reduced fine.

A jurisdiction’s view of the role and nature of rights of defence will affect the scope of negotiated
settlements. If a jurisdiction considers rights of defence as individual entitlements that defendants can
trade and exercise by waiving them, the rights can be integrated into a settlement. In other jurisdictions,
defendants might not be able to “trade” certain rights and therefore a waiver of these rights cannot be part
of a plea agreement. This question will be most relevant with respect to the right of appeal.

(6) Negotiated settlements in cartel cases raise a number of questions about the proper role of
courts, including how actively courts should review a proposed settlement without unnecessarily
interfering with settlement negotiations; in particular in administrative procedures there is a
question whether defendants should be able to waive their right of appeal as part of a negotiated
settlement.

In criminal and civil enforcement regimes, where courts typically have to impose sanctions and have
to review and approve proposed settlements, some observers have expressed a preference for more active
courts to uphold the idea that settlements are subject to judicial oversight. Courts have also insisted that
they do not just rubberstamp proposed settlements. But too much interference by courts undermines the
effectiveness of plea agreements because it introduces uncertainty into negotiations. Guidelines such as
the U.S. Sentencing Guidelines or a more informal "dialogue" between the competition authority and
courts can ensure that the authority can anticipate the courts' requirements and courts understand the way
the competition authority handles settlements. These methods can minimize the number of cases in which
courts feel that they have to intervene in proposed settlements.

In jurisdictions with administrative enforcement against cartels, there is an important question about
whether the defendant can waive the right to appeal as part of the settlement. Arguably, the right of appeal
should not be treated differently than other rights that the defendant typically may waive in the course of a
cartel investigation such as the right against self incrimination. This would suggest that waivers of the
right to appeal should be upheld where they are made in a transparent procedure and based on an informed
judgement. But a waiver of the right of appeal would eliminate any court supervision. There can be
concerns about the effects on the integrity of investigations and procedures, as the competition authority
would know that it can avoid judicial review so long as it is willing to "pay off" the defendant with a
favourable settlement. This question must be answered in each jurisdiction in accordance with applicable
constitutional laws.

(7) Negotiated settlements can affect follow-on private litigation for damages. When negotiating
settlements, a competition authority should seek to maximize overall deterrence from public and

private enforcement.

In jurisdiction where private follow-on action to public cartel investigations is likely and potential
civil liability is large, compared to the potential benefits from settling the case with the competition

12
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authority, concerns about private damage actions might increase the defendant's incentive to settle with the
competition authority. A defendant might agree to a relatively higher fine in exchange for a settlement
without admission of guilt or covering a shorter charge period, as both would reduce its exposure to private
damages. Ideally, competition authorities should seek settlements that maximize overall deterrence
resulting from public and private enforcement, rather than focus exclusively on the sanction they can
obtain.

13
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SYNTHESE

du Secrétariat

(1) Les transactions judiciaires ou reglements négociés peuvent constituer un moyen efficient de
conclure formellement les affaires relatives aux ententes. Elles peuvent étre particulierement
avantageuses pour les autorités de la concurrence en leur permettant de rationnaliser
U’allocation de leurs ressources et de renforcer leur activité de répression, obtenant ainsi un effet
de dissuasion accru. Les transactions judiciaires sont également trés avantageuses pour les
défendeurs.

Les réglements négociés ou transactions judiciaires peuvent étre considérés comme des contrats dans
lesquels chaque partie s’engage a renoncer a certains des droits dont elle disposerait si I’affaire passait en
jugement ou donnait lieu a une procédure administrative aboutissant a une décision en bonne et due forme
— l’autorité de la concurrence renonce au droit de demander ou d’imposer une peine plus sévére ; le
défendeur renonce a certaines protections dont il bénéficierait dans le cadre d’un processus plus officiel et
d’un proces, ainsi qu’a la possibilité d’étre acquitté — et les deux camps s’accordent sur une sanction ou
une proposition de sanction.

En retour, les transactions judiciaires peuvent &tre particuliérement avantageuses pour les deux
parties. Du point de vue de I’autorité de la concurrence, elles peuvent produire des résultats plus efficients
et plus utiles synonymes de gains de temps et de ressources, permettant ainsi a 1’autorité de rationnaliser
I’allocation de ses ressources. Le renforcement des activités de répression peut d’une maniére générale
renforcer ’effet de dissuasion. Les transactions judiciaires sont également trés avantageuses pour les
défendeurs : si elles permettent d'obtenir des résultats plus efficients et plus appropriés, les transactions
judiciaires donnent aussi au défendeur le sentiment d'étre plus étroitement associé au réglement d’une
affaire et de pouvoir davantage influer sur I’issue finale, obtenir des résultats plus transparents et plus
prévisibles et s'assurer que la sanction est certain et définitive. Les transactions judiciaires peuvent aussi
concourir au bien de tous puisqu’elles permettent aux deux camps d’allouer plus efficacement des
ressources rares et de maximiser I’effet de dissuasion avec celles dont ils disposent.

Ces avantages expliquent que les réglements négociés soient employés en priorité pour résoudre les
affaires relatives aux ententes en faisant I’économie d’une enquéte et/ou d’un procés dans les Etats ou ils
ont ét¢ mis en place et qu’ils soient devenus 1’un des principaux centres d’intérét de bien d’autres autorités
de la concurrence.

(2) Les reglements négociés produisent les meilleurs résultats lorsqu’une autorité de la concurrence
acquiert la réputation d’étre constante et équitable dans les négociations en vue d’un réglement,
et que les deux camps comprennent qu'ils doivent agir de bonne foi. Les procédures de réglement
négocié¢ doivent étre transparentes et previsibles, tout en autorisant une certaine souplesse,
puisque la valeur de la coopération d’une partie peut varier d 'une affaire a ’autre. Elles doivent
aussi étre un gage de certitude.

Les réglements négociés produisent les meilleurs résultats lorsque ’autorité de la concurrence peut

faire connaitre publiquement ses pratiques de réglement et acquérir une réputation de transparence, de
constance et d’équité dans les négociations en vue d’un réglement. Publier les réglements négociés, les

15
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lignes directrices et les interventions publiques peut concourir a la réalisation de ces objectifs. De plus, les
deux camps doivent comprendre qu’ils doivent agir de bonne foi lorsqu’ils cherchent a régler une affaire.
Cela implique notamment que les avocats de la défense soient conscients qu’ils ne doivent pas aller trop
loin lorsqu’ils proposent un réglement a une autorité de la concurrence.

Les régles régissant les négociations en vue d’un réglement doivent étre transparentes et prévisibles.
Si les défendeurs connaissent les « récompenses » qu’ils peuvent attendre de leur coopération, ainsi que les
risques encourus en cas de non-réglement et qu’ils comprennent les procédures qui seront suivies par
I’autorité de la concurrence, ils seront davantage disposés a conclure. Les autorités de la concurrence ayant
I’expérience de la transaction judiciaire savent qu’il importe de disposer de procédures transparentes et
prévisibles et peuvent juger avantageux d’adopter des procédures claires et structurées applicables aux
affaires d’entente. Des procédures transparentes, un compte rendu détaillé du délit et des explications sur
I’adéquation de I’amende proposée auraient aussi le mérite de rendre plus probable 1’acceptation par un
tribunal d’une proposition de transaction judiciaire. De plus, la transparence peut atténuer les craintes
relatives a I’effet de ce type de transactions sur les droits du défendeur.

Une incertitude moins grande peut aussi se traduire par des réglements plus avantageux. Ainsi,
I’incertitude sera moindre si le défendeur a le droit de retirer sa reconnaissance de culpabilité lorsque la
sanction imposée en définitive par un tribunal ou une autre autorité est plus lourde que celle qui était
prévue dans la transaction judiciaire et si le défendeur a la faculté de renoncer au droit de faire appel. A
I’inverse, I’incertitude et I’asymétrie de I’information peuvent géner la conclusion d’un réglement négocié.
Pour réduire I’incertitude et le risque d’une évaluation incorrecte des faits, I’autorité¢ de la concurrence ne
doit pas chercher a conclure une transaction avant d’avoir établi tous les faits pertinents.

(3) Des lors qu’ils sont correctement appliqués dans le contexte d’'une menace crédible que de lourdes
sanctions soient infligées, les reglements négociés ne devraient pas avoir d’effets négatifs sur la
dissuasion. De fait, la dissuasion globale peut étre renforcée lorsque les reglements liberent une
partie des ressources de l’autorité de la concurrence et qu’un plus grand nombre d’ententes sont
détectées et font l'objet de poursuites. Il y a cependant un risque que les réglements négociés
servent principalement a réduire le nombre d’affaires inscrites au réle de I’organisme concerné et
a se debarrasser des cas « difficiles », ce qui peut avoir pour effet d’atténuer la dissuasion globale.

Le réglement négocié des affaires d’entente peut susciter des inqui¢tudes quant I’efficacité de la
dissuasion, car il entraine une réduction de I’amende. Toutefois, évaluer le lien existant entre les
réglements négociés et la dissuasion est une affaire complexe et il serait tres difficile d’en tirer des
conclusions définitives. Dans I’idéal, les sanctions prévues par le réglement négocié devraient refléter
uniquement les colits qu'aurait engendrés un proceés ou I'adoption d’une décision formelle, et la probabilité
qu'un tribunal annule une décision ou réduise 1’amende en appel. On pourrait ainsi faire valoir que sur un
grand nombre d’affaires, I’impact sur la dissuasion serait le méme que 1'autorité de la concurrence ait ou
non recouru a un réglement négocié. De plus, les réglements négociés devraient permettre de faire un
meilleur usage des ressources de I’autorité de la concurrence et un plus grand nombre de cartels devraient
étre détectés et faire I’objet de poursuites, amplifiant ainsi I’effet dissuasif. Cela étant, pour assurer que les
réglements négociés ne nuisent pas a la dissuasion, les autorités de la concurrence doivent résister a la
tentation de recourir aux transactions pour réduire rapidement le nombre d’affaires qu’elles doivent traiter
et se débarrasser de cas « difficiles ». La maximisation de la dissuasion globale peut étre un critére utile
aux autorités de la concurrence pour prendre des décisions sur les compromis complexes inhérents a une
négociation de peine.

Pour préserver I’effet dissuasif dans le domaine de la lutte contre les ententes, les autorités de la

concurrence doivent étre en mesure d’obtenir des sanctions séveres lors d'un réglement négocié. Cela
dépend de I’existence d’une menace crédible que de lourdes sanctions soient infligées en cas de décision
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formelle ou de proces. Les pays ou les personnes physiques peuvent étre poursuivies disposent peut-étre de
moyens plus efficaces d’obtenir des amendes élevées en dépit de 1’octroi d’une remise car, entre autres, les
défendeurs vont avoir le sentiment que le risque de voir quelqu’un faire défection et coopérer plus tot que
les autres est plus grand. La nécessité de recourir aux réglements négociés uniquement dans un contexte de
sanctions crédibles et importantes tend également a montrer que les transactions judiciaires doivent étre
utilisées avec la plus grande circonspection, a supposer qu’elles doivent 1’étre, a un stade précoce de
I’action d’un Etat contre les ententes, c'est-d-dire avant que des sanctions crédibles aient été prononcées et
que les tribunaux aient ét¢ persuadés d’approuver ou d’infliger des amendes ¢levées.

(4) Le lien entre les reglements négocies et les programmes de clémence peut soulever des questions
délicates. Tant que les autorités de la concurrence obtiennent des sanctions séveres dans le cadre
des reglements négociés, on ne devrait pas observer d’effets négatifs sur les incitations a
demander 'immunité. Les autorités de la concurrence ont des opinions différentes sur le lien
existant entre les réglements négociés et les politiques de clémence, ou les politiques analogues,
qui récompensent la coopération des participants a une entente qui n’ont pas bénéficié de
Uimmunité. Les pays ayant [’expérience des réglements négociés considerent qu’il s’agit de
politiques intégrées. Par ailleurs, certaines autorités envisagent d’introduire le reglement
negocié en tant qu étape distincte d une enquéte, principalement parce qu’elles craignent que les
réglements négociés atténuent les incitations a coopérer dans le cadre de leurs programmes de
clémence.

Les autorités de la concurrence doivent prendre en compte les effets des réglements négociés sur les
programmes de clémence. Si les allégements de peine consentis dans les transactions judiciaires sont trop
généreux, I’écart de traitement entre la premicre personne qui demande I’immunité et le premier défendeur
coopérant qui n’a pas bénéficié de I'immunité peut étre tellement faible qu’il atténue 1’incitation a solliciter
I’immunité. Ainsi, les autorités de la concurrence auraient de nouveau intérét a rechercher des sanctions
rigoureuses lors d’un réglement négocié¢ afin de veiller a ’efficacité de leurs mesures de clémence et des
incitations, pour une entreprise, a étre la premiére a révéler I’existence d’une entente.

La discussion a montré que les autorités de la concurrence ont des opinions différentes sur le lien
existant entre les réglements négociés et leurs politiques de clémence ou politiques analogues
récompensant la coopération des participants a une entente qui n’ont pas bénéficié de I’immunité. Les
Etats-Unis et d’autres pays qui recourent actuellement au réglement négocié dans les affaires d’entente ne
font pas de distinction, parmi leurs politiques, entre celles qui récompensent la coopération des participants
a une entente qui ne réunissent pas les conditions requises pour étre exemptés d’une amende et celles qui
concernent les réglements négociés. Ces deux politiques sont plutdt appliquées dans le cadre d’une
approche intégrée comprenant la coopération a l’enquéte, la divulgation d’éléments de preuve
supplémentaires et la reconnaissance de culpabilité et offrant en échange 1’occasion de convenir d’une
remise de peine. Dans cette approche, les réglements négociés peuvent intervenir a tous les stades d’une
enquéte. La capacité de ’autorité de la concurrence d'offrir une remise de peine plus importante en cas de
réglement précoce peut renforcer son aptitude a obtenir la coopération des parties. Les avocats de la
défense ont confirmé qu’a leur avis, les politiques de clémence et de réglement négocié se recoupent et que
cette approche facilite les négociations avec les autorités et permet de clore une enquéte plus rapidement.

Certaines autorités de la concurrence envisageant a I’heure actuelle d’introduire le réglement négocié
ont tendance a établir une distinction entre leurs politiques de clémence qui s’appliquent aux participants a
une entente qui coopérent et qui n’ont pas obtenu I’immunité et les réglements négociés. Elles considérent
que leur politique de clémence incite les participants a une entente a apporter de nouveaux ¢léments de
preuve, a collaborer a une enquéte et a reconnaitre leur culpabilité. Par ailleurs, les réglements négociés

passent pour un mécanisme permettant de régler 1’affaire a un stade ultérieur de la procédure. Cette
approche semble étre largement motivée par des craintes quant a I'impact des réglements négociés sur
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Iefficacité des programmes de clémence. A ce jour, cette approche n’a jamais été appliquée aux affaires
d’entente.

(5) Les craintes que les transactions judiciaires nuisent aux droits de la défense et ébranlent le
systeme de justice et d’equite, fréquemment observées dans le cadre des affaires pénales
« ordinaires », semblent moins justifiées en ce qui concerne le réglement négocié des affaires
relatives aux ententes.

De nombreux ouvrages ont critiqué 1’utilisation de la transaction judiciaire dans les affaires pénales,
au motif qu’elle nuit aux droits du défendeur, comme la présomption d’innocence ou le droit de ne pas
s’incriminer soi-méme. De plus, la transaction judiciaire a été accusée d’¢ébranler le systéme de justice et
d’équité, puisque les sanctions font I’objet d’une transaction négociée et que les auteurs d’une infraction
sont indliment récompensés lorsqu’ils décident de plaider coupable.

Ces préoccupations semblent moins pertinentes dans le cas du réglement négoci¢ des affaires
d’ententes. Premi¢rement, dans ces affaires, les défendeurs sont représentés par des avocats habiles, bien
payés et trés expérimentés. Ils peuvent prendre leurs décisions en connaissance de cause et en régle
générale, ils ont davantage de moyens que [’autorité de la concurrence. De plus, les procédures de
réglement et les transactions judiciaires sont a bien des égards le prolongement logique de pratiques
existantes qui sont largement acceptées lorsqu’elles contribuent a lutter efficacement contre les ententes.
Dans le cadre des programmes de clémence, les autorités de la concurrence font déja, d’une certaine
maniere, une offre de contrat en promettant de n’infliger aucune sanction au premier participant a une
entente qui les informe des activités du cartel. De plus, comme les autorités de la concurrence
récompensent la coopération sous la forme d’allégements de peine, les sociétés livrent souvent des preuves
qui les incriminent elles-mémes, renongant ainsi aux droits normalement reconnus aux défendeurs dans les
procédures administratives et pénales, en échange d’une sanction moins lourde. Les transactions judiciaires
accentuent ces pratiques par la création d’un ensemble de contreparties plus large qui, le plus souvent,
inclura I’aveu d’une conduite illicite, la renonciation a certains droits et 1’acceptation d’une obligation de
coopérer en échange de certains avantages, dont le plus important est un rabais sur I’amende.

L'idée qu'un Etat se fait du role et de la nature des droits de la défense influera sur le champ
d’application des reéglements négociés. S’il s’agit, selon lui, de droits individuels que les défendeurs
peuvent négocier et exercer en y renongant, ils pourront étre intégrés dans un accord. Dans d’autres pays,
les défendeurs n’ont pas forcément le droit « d’échanger » certains droits, de telle sorte que la renonciation
a ces droits ne saurait faire partie d’un accord apres transaction judiciaire. Cette question s’applique tout
particuliérement au droit de faire appel.
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(6) Les reglements négociés dans les affaires d’entente soulévent plusieurs questions quant au réle
que doivent jouer les tribunaux, et notamment dans quelle mesure ils doivent examiner un
réglement proposé sans intervenir inutilement dans les négociations en vue d’un reglement ;
dans les procédures administratives, notamment, la question se pose de savoir si les défendeurs
doivent avoir la possibilité de renoncer a leur droit de faire appel dans le cadre d’un réglement
negocie.

Dans les procédures d’exécution pénale et civile, ou les tribunaux doivent le plus souvent imposer des
sanctions et examiner et approuver les réglements propos€s, certains observateurs ont exprimé une
préférence pour des tribunaux plus actifs de maniére a défendre I’idée que les réglements sont soumis au
controle des juges. Les tribunaux ont également insisté sur le fait qu’ils ne sont pas de simples chambres
d’enregistrement qui valideraient systématiquement les propositions de réglement des affaires. Cependant,
si les tribunaux se montrent trop interventionnistes, ils risquent d’amoindrir 1’efficacité des transactions
judiciaires parce que les négociations deviendraient incertaines. Grace a 1’instauration de directives telles
que les Lignes directrices sur la détermination de la peine en vigueur aux Etats-Unis ou d’un « dialogue »
plus formel entre I’autorité de la concurrence et les tribunaux, la premiére peut aller au devant des
exigences des tribunaux et les seconds comprendre la maniére dont elle traite les réglements négociés. De
telles méthodes peuvent minimiser le nombre d’affaires pour lesquelles les tribunaux se sentiraient obligés
d’intervenir dans le réglement proposé.

Dans les pays ou des procédures administratives permettent de lutter contre les ententes, il faut se
demander si le défendeur peut renoncer a son droit de faire appel dans le cadre du réglement négocié. On
peut soutenir que le droit de faire appel ne mérite pas un traitement différent des autres droits auxquels le
défendeur est généralement amené a renoncer lors d’une enquéte sur une entente, comme le droit de ne pas
s’incriminer soi-méme. Il y aurait donc lieu de soutenir la renonciation au droit de faire appel lorsqu’elle
intervient dans le cadre d’une procédure transparente et qu’elle repose sur une décision éclairée. Cette
renonciation empécherait néanmoins tout contrdle par les tribunaux. On peut s’inquiéter de ses effets sur
I’intégrité des enquétes et des procédures, puisque 1’autorité de la concurrence saurait qu’elle peut se
soustraire au contrdle du juge dés lors qu’elle accepte « d’acheter » le défendeur au moyen d’un réglement
favorable. Il appartient a chaque Etat de répondre a cette interrogation selon son droit constitutionnel.

(7) Les réglements négociés peuvent affecter les actions civiles en dommages et intéréts qui seront
intentées dans la foulée. Lorsqu’elles négocient un réglement, les autorités de la concurrence
doivent chercher a maximiser [’effet dissuasif global des procédures engagées par les
intervenants publics et privés.

Dans les pays ou les enquétes publiques sur les ententes donneront probablement lieu a des
procédures civiles et ou la responsabilité civile est engagée pour un montant élevé par comparaison avec
les avantages susceptibles de découler du réglement négocié de 1’affaire avec 1’autorité de la concurrence,
la crainte de faire 1’objet d’une action civile en dommages et intéréts peut inciter davantage le défendeur a
conclure un tel réglement avec I’autorité de la concurrence. Un défendeur peut accepter de payer une
amende relativement plus €levée lorsque la transaction ne prévoit pas de reconnaissance de culpabilité ou
qu’elle abrége la période sur laquelle des charges sont retenues, car dans les deux cas, le risque de devoir
payer des dommages et intéréts au civil serait moindre. Idéalement, les autorités de la concurrence doivent
faire en sorte que les accords amiables maximisent I’effet dissuasif global des procédures engagées par les
intervenants publics et privés, au lieu de se concentrer exclusivement sur la sanction qu’elles peuvent
obtenir.
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BACKGROUND NOTE

Introduction

In October 1996, Archer Daniels Midland pleaded guilty in the United States for its participation in
the international lysine and citric acid cartels and agreed to pay a fine of US $100 million." Almost ten
years after AMD's guilty plea in the United States, the European Court of Justice ("ECJ") in May 2006
issued the final judgment in proceedings following the European Commission's investigation of the lysine
cartel. The ECJ rejected an appeal from a lower court judgment which had reduced AMD's fine from
approximately €47.3 million to €43.9 million, but had otherwise upheld the initial Commission decision.”

It is difficult to directly compare cartel investigations in two jurisdictions, given the differences in
constitutional law backgrounds, procedures and institutions. Nevertheless, this episode illustrates how
differences in enforcement procedures can have a substantial impact on the duration of investigations of
the same cartel, even if two authorities are equally committed to fight hard core cartels. It also illustrates
that appeals from a competition authority’s decisions in cartel cases frequently can prolong cases for many
years and ultimately result only in a relatively modest, if any, reduction of fines without affecting the
finding of liability.’

The principal reason for the differences in the time and resources required to formally end cartel
investigations is the U.S. DOJ's ability to “settle” cartel cases: In a plea agreement with the government,
the defendant admits an antitrust violation and agrees to cooperate with the investigation, in return for a
reduced criminal fine and certain other benefits; the defendant also waives certain procedural rights,
including the right to a jury trial and the right of appeal, thus avoiding more complicated procedures and
the possibility of a protracted criminal trial and appeals following the DOJ’s investigation. In contrast, a
competition authority like the European Commission, which operates in an administrative system without a
similar “settlement” option, must go through a full investigation that provides a sufficient basis for a
formal decision which will almost invariably be reviewed by a court.” The competition authority must

! See United States Department of Justice, Press Release, October 15, 1996 (announcing that AMD would

plead guilty and agree to pay a $100 million fine for its role in the lysine and citric acid cartels). The
proceedings against individual defendants took longer, as Michael Andreas and Terrance Wilson appealed
their convictions. U.S. v. Andreas, 216 F.3d 645 (7™ Cir. 2000).

: Case C-397/03P, Archer Daniels Midland v. Commission, Judgment of May 18, 2006, affirming in part
and reversing in part, Case T-224/00, Archer Daniels Midland v. Commission, [2003] ECR 1I-2597. The
citric acid cartel was not subject to the same proceedings. Most recently, the Court of First Instance
essentially upheld the Commission decision concerning the citric acid cartel and confirmed the sanction
imposed by the Commission in its entirety. Case T-59/02, ADM v. Commission, Judgment of September
27,2006. An appeal against this judgment is possible.

See, e.g., Cento Veljanovski, Penalties for Price-Fixers: An Analysis of Fines Imposed on 39 Cartels by the
EU Commission, 27 ECLR 510, 512 (2006) (suggesting that in 30 European Commission cartel cases since
1999, the average reduction in fines on appeal was approximately 18%).

The European Commission, as some other competition authorities, can settle cases by way of formal
commitments. See, Council Regulation 1/2003, O.J. L 1/1 (2003), art. 9. Commitment decisions, however,
cannot be used to impose fines and therefore would not be an appropriate measure in cartel cases.
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expect that even a defendant who cooperated during the investigation with the expectation of a lower fine
will have a strong incentive to bring an appeal, so long as the probable outcome of the court case justifies
the costs of continued litigation.” In certain circumstances, the duration of an investigation can even raise
constitutéional rights issues, in particular if proceedings of excessive duration adversely affect rights of
defence.

This situation creates a strong incentive for competition authorities that currently do not or cannot
settle cartel cases to develop mechanisms for a negotiated disposition of cartel cases that can accelerate
their investigations, save resources and result in outcomes that deter future cartels, while protecting the
rights of parties under investigation.

This background note will examine several issues that can arise when negotiated settlements are used
in cartel cases. It will first provide examples of "settlement" procedures in cartel cases in selected
jurisdictions, both in the context of criminal procedures as well as administrative and civil procedures.
This section will highlight that there is a wide range of practices that can be used to formally dispose of
cases by negotiating a settlement with the target of an investigation. The note will then discuss several
issues addressed in the academic literature on plea bargaining that could also be relevant for the settlement
of cartel cases. As settlement practices and legal frameworks vary widely, so do the issues that likely are
of greatest concern for different jurisdictions. However, there are several issues that should be relevant
across most jurisdictions, including the factors that can be incentives (or disincentives) to enter into a
"contract" with the government and can impact the substance of such a contract, the relationship between
plea bargaining and rights of defence, and the effects of plea bargaining on deterrence and leniency
programs. The last part of the note will draw some conclusions in light of the possibility that an increasing
number of competition authorities might explore ways to settle cartel cases in order to use resources more
efficiently and effectively in the fight against cartels.

Throughout this text, the note will use the term "plea bargaining" as shorthand for a negotiated
disposition of a cartel case. It should be acknowledged that the term might not always appropriately
describe the procedures before competition authorities. Competition authorities would typically insist that
they do not "bargain" with defendants in a bazaar-like, open negotiating process, but merely offer to apply
more or less fixed and limited penalty discounts in exchange for an admission of facts, (typically) a guilty
plea, and cooperation. However, the term "plea bargaining” has been widely used and therefore the
following text will refer to it as well.”

Cento Veljanovski, supra note 3, at 512.

See, e.g., Case C-105/04P, FEG, Judgment of September 21, 2006 (Court examining whether duration of
cartel investigation was consistent with reasonable time requirement in European Community law which is
closely related to similar principles under the European Human Rights Convention).

By way of further clarification, this note will use the term "leniency applicant" only for the first participant
in a cartel who informs a competition authority about the cartel, and then receives total immunity. Thus,
for purposes of the note, cartel participants can be leniency applicants or parties to a plea agreement, but
not both.
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The main points addressed in the note are as follows:

e  Plea agreements in cartel cases are used primarily in jurisdictions with criminal antitrust
enforcement, but similar practices exist in a few other jurisdictions with civil or
administrative enforcement procedures. The policies and procedures applicable to such
settlements vary widely.

e  Plea agreements can be an efficient way to formally dispose of cartel cases by way of
negotiated settlement. They can be regarded as contracts in which each side agrees that it
will give up some entitlements it would have had if the case went to a full trial or a full
administrative procedure with a formal decision, and both sides agree on a fine or at least on
a reduction of a fine. They can produce substantial benefits to both sides in terms of saved
resources and time, and should allow competition authorities to allocate their resources more
efficiently and overall increase enforcement activities, in particular against cartels.

e  Settlements will be facilitated by the use of transparent and predictable procedures, which
should make the defendants aware of "rewards" for cooperation as well as of the risks in
case of non-cooperation. Transparency and predictability should increase the willingness to
settle and also the likelihood that the two sides will agree on the terms of a plea agreement,
including a sanction. Information asymmetries and uncertainty can interfere with
settlements. To reduce uncertainty and the risk of an incorrect assessment of facts in a
settlement, it may generally be preferable to settle cases once the competition authority has
established the relevant facts and that, in general, a competition authority does not seek to
settle cases too early.

. Settlements of cartel cases can raise concerns about effective deterrence. If correctly
implemented against the background of a credible threat of substantial sanctions that could
result from a trial or formal decision, settlements should not affect deterrence; but there
might be a temptation to use settlements to quickly clear an agency's docket and get rid of
"difficult" cases, rather than to pursue the public interest in maximizing deterrence.
Assessing how the trade-off between lower fines and better use of resources and other
aspects of negotiated settlements can affect deterrence can be a complex exercise.
Nevertheless, maximizing deterrence can be a useful benchmark which may assist
competition authorities in making the trade-offs inherent in plea agreements.

e  Settlements in cartel cases must also take into account the effects on leniency programs. If
sanction discounts in plea agreements are too generous, the differential between the leniency
applicant who receives immunity and the first cooperating defendant might be so small that
incentives to apply for leniency will be undermined.

e  Concerns have been expressed in the literature that plea bargaining can undermine rights of
defence, such as the presumption of innocence and the right against self-incrimination.
Certain jurisdictions regard these rights as entitlements that defendants can trade and
exercise by waiving them; in this case, the rights can be integrated into a settlement. In
other jurisdictions, defendants might not be able to “trade” certain rights and therefore a
waiver of these rights cannot be part of a plea agreement. Even if certain rights cannot be
waived, such as the right of appeal, settling cartel cases by way of plea agreements can still
be beneficial.

e  The limited experience with plea agreements in cartel enforcement suggests that competition
authorities that introduce plea agreements to settle cartel cases might consider establishing a
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review mechanism that would allow them to assess the effectiveness of their settlement
policy, and its effects on deterrence as well as the rights of parties.

1. Definition and Scope of Paper

There is no uniform definition of the concept of plea bargaining, plea agreement or settlement. One
commentator defined the process broadly as a practice which may encompass the negotiation over
reduction of sentence, dropping some or all of the charges or reducing the charges in return for admitting
guilt, conceding certain facts, foregoing an appeal or providing cooperation in another criminal case.® This
definition highlights that the scope of plea agreements can vary, depending on which kind of “bargaining
chips” or entitlements each side is willing or able to offer when negotiating a settlement.

In fact, even within the same jurisdiction, plea agreements may have different forms and scope. And,
as illustrated by the examples in the following section, differences become even more significant when
settlement procedures in different jurisdictions and in different procedural settings are compared. The
procedures can range from the more structured approach used in U.S. criminal enforcement with more
comprehensive plea agreements to the more limited agreements used in some jurisdictions with
administrative enforcement procedures.

Common to all these procedures is that as a result of negotiations, each side agrees that it will give up
some entitlements it would have had if the case went to a full trial or a full administrative procedure with a
formal decision - the right to seek higher penalties in the case of the prosecutor or competition authority;
certain protections that a more formal process and trial would provide, as well as the possibility of an
acquittal, in the case of the defendant — and agree on a fine or at least on a reduction of a fine (which, in
either case, may have to be submitted to a court for its approval).

2. Examples of Settlements and Settlement Procedures in Cartel Cases

Today, plea agreements are a standard feature primarily in jurisdictions with criminal anti-cartel
enforcement, in particular the United States and Canada. Although there has been less experience with
plea bargaining in jurisdictions with civil or administrative anti-cartel enforcement, similar practices exist
in a few other jurisdictions, for example in Australia, France, New Zealand, and South Africa. There has
also been one instance in the Netherlands in which a mechanism similar to a "settlement procedure" was
used in a cartel case, although there the scope of the bargain was more narrowly defined.

The following section will highlight only a few aspects of the settlement process in selected
jurisdictions which appear to be most significant for an analysis and comparison of existing practices.

A. Settlements in Criminal Anti-Cartel Enforcement: United States

The United States is the jurisdiction with the greatest experience in using plea agreements in anti-
cartel enforcement. The role of plea agreements in supporting effective investigations and in increasing
deterrence has been widely acknowledged: Describing a situation in which the credible threat of
significant sanctions is combined with the DOJ's ability to selectively enter into plea agreements with
individuals as well as corporations under investigations, commentators have referred to the dog-eat-dog
environment that DOJ has created. They have acknowledged that this situation has considerably increased
the government's leverage and ability to obtain co-operation by individuals and corporations, thus

8 Michael P. Scharf, Trading Justice for Efficiency, 2 J. Int'l Crim. Justice 1070 (2004).
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strengthening the effectiveness of anti-cartel enforcement.” The following description will focus on two
aspects of plea agreements in the United States which could be of more general relevance, including the
emphasis on transparency and predictability; and the ability to extract significant fines even after agreeing
to a discount for the defendant's cooperation and guilty plea. '°

With respect to institutions and procedures, plea agreements typically involve agreements between the
government and a (corporate or individual) target of an investigation in which the target admits certain
facts and its guilt, agrees to cooperate with the government's investigation, and both sides agree on a
recommended sentence. The plea agreement is submitted to a court which, if it approves the agreement,
will impose the actual sentence. Courts retain discretion to reject a proposed agreement, although such
interventions appear to be rare. In the agreement, a defendant waives a series of explicitly listed rights,
including the right not to plead guilty, the right to a jury trial at which the defendant would be presumed
not guilty unless the government proves every element of the offence beyond reasonable doubt, and the
right to appeal. Typically, a plea agreement allows the defendant to withdraw a guilty plea if the court
rejects an agreement and the proposed sanction.

Policies: Transparency, predictability and proportionality are key policies governing the negotiated
resolution of cartel cases. The importance of these policies has repeatedly been emphasized by DOJ
officials,'" and outside observers have noted them as well when comparing their national practice in
settling cases with those of DOJ."” A cornerstone in implementing these policies are the U.S. Sentencing
Guidelines which provide federal courts a framework for sanctions for violations of certain federal crimes,
including violations of the Sherman Act."” Indirectly, they also provide a framework for the government
and the defendant negotiating a plea agreement, as both sides know that their recommended sentence must
be consistent with the Sentencing Guidelines to be approved by the court. The Sentencing Guidelines

Anthony Hammond and Roy Penrose, Proposed criminalisation of cartels in the UK 30 (2001) (noting the
importance of criminal sanctions in U.S. antitrust enforcement against cartels and explicitly acknowledging
that plea bargaining is the key to the United States’ successful anti-cartel program); OECD, Cartels:
Sanctions Against Individuals 18-19 (2004). See also Scott D. Hammond, Measuring the Value of Second-
in Cooperation in Corporate Plea Negotiations, Presentation before the 54™ Annual ABA Section of
Antitrust Law Spring Meeting, March 29, 2006, at 12 (describing how cooperation by one corporation
under investigation enables the DOJ to focus its resources and increase the pressure on the other
corporations and individuals under investigation).

Fuller descriptions of the use of plea agreements in cartel cases are available elsewhere. See, e.g., Gary R.
Spratling, Negotiating the Waters of International Cartel Prosecutions, Presentation before the 13" Annual
Institute on White Collar Crime (March 4, 1999); Scott D. Hammond, Charting New Waters in
International Cartel Prosecutions, Speech before the 20™ Annual Institute on White Collar Crime (March
2, 2006); Scott D. Hammond, Second-in Cooperation, supra note 9. The Antitrust Modernization
Commission also recently held hearings and discussions on some aspects of plea agreements in criminal
anti-cartel enforcement. Relevant documents are available at www.amc.gov.

See, e.g., Gary R. Spratling, Transparency in Enforcement Maximizes Cooperation from Antitrust
Offenders, in 26" ANNUAL PROCEEDINGS OF THE FORDHAM CORPORATE LAW INSTITUTE 613, 616-17 (B.
Hawk ed. 2000), and the presentations quoted supra note 10.

Ray Finkelstein, Notes on Penalties in Antitrust Cases: An Australian/US Comparison, Presentation before
the Australian Law Reform Commission, June 9, 2001 (noting that calculating sentences is a much more
"regulated" and predictable process in the United States than in Australian practice).

The Sentencing Guidelines are available at http://www.ussc.gov/guidelin.htm.  Although they are
considered advisory and no longer mandatory following a series of recent Supreme Court decisions, courts
continue to follow them.
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indicate not only ranges for sanctions, but circumstances which can justify reduced sanctions."* It would
therefore appear that if the participant in a cartel under investigation considers whether to cooperate with
the government and plead guilty, both the range of possible or likely sanctions and of potential benefits of
cooperation are relatively clear even before negotiations begin.

Although the Sentencing Guidelines provide a detailed framework for assessing sanctions, they also
appear to offer a substantial degree of flexibility to ensure that proposed sanctions are considered fair in a
specific case. Rewards for cooperation are case specific and the value of cooperation can vary from case to
case, depending on, for example, the number of cartel participants, timing, and the ability to produce
helpful evidence.”” There are various ways of reducing proposed sanctions for cooperating defendants.
They include the use of a lesser volume of "affected commerce," for example by agreeing not to use new
facts about cartel activities against the corporation that has provided them (which determines the basic fine
range); a cooperation discount of up to 30-35%; calculating any discount from a lesser amount within the
Sentencing Guidelines' range; and more favourable treatment for individuals (fewer will be carved out
from plea agreements with their corporations, i.e., fewer will face the risk of individual sanctions).'®

High Sanctions: Another important feature of the U.S. practice is that even after agreeing to
substantial discounts to reward cooperation, the government obtains substantial sanctions in plea
agreements. They include substantial criminal fines for corporations and frequently jail time for one or
more executives. This, again, appears to be in part a consequence of the Sentencing Guidelines which
provide for high basic fines.

The government's ability to extract high sanctions in negotiated dispositions of cartel cases can also
be explained by its strong negotiating position in light of a credible threat of substantial sanction and the
effective use of a "carrot and stick" approach which includes a range of risks for non-cooperation and
potential rewards for cooperation. By deciding not to settle, corporations under investigation not only give
up the advantage of having the government ask the court to depart from the guidelines sanction range in
light of its early cooperation and the certainty of early resolution under a binding agreement (and instead
risk litigation at the end of an investigation when the government's case is the strongest). Companies
might also lose the potential benefit of the Division's amnesty plus policy and in this connection the
possibility of de-trebling civil damages for other offences discovered under the amnesty plus program.'’
The large number of (individual and corporate) targets of an investigation with potentially conflicting
interests further strengthens the government's position in negotiations with each target; for example, a

The most relevant mitigating factors related to cooperation include: timing of cooperation; significance of
evidence, including thoroughness of search; information about other collusive activity, and accepting
responsibility. By agreeing to cooperate with the government and plead guilty, defendants can
significantly lower fines; a substantial assistance departure can lower a sanction below the minimum range
envisaged in the Guidelines. The Sentencing Guidelines also include factors that can enhance sentences
(e.g., for the leadership in a cartel conspiracy).

Id. (explaining in addition that certain factors influencing the discount a cooperating company receives
may not be transparent as they will be disclosed only to the sentencing court and not the public).

A more detailed description of these factors is provided by Scott D. Hammond, Second-in Cooperation,
supra note 10.

This description follows a submission by the American Bar Association Antitrust Section to the Antitrust
Modernization Commission: ABA Section of Antitrust Law, Comment Regarding Criminal Remedies:
The  Alternative  Fine  Statute - 18 USC § 3571(d) (2006), available at
http://www.amc.gov/public_studies fr28902/criminal pdf/060630-ABA Criminal Remedies.pdf. See
also Antitrust Modernization Commission, Meeting of July 25 and 26, 2006, Supplemental Discussion
Memorandum re Criminal Remedies 6-8, available at
http://www.amc.gov/pdf/meetings/CrimRemSupplMemo060720circ.pdf.
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corporation considering whether or not to cooperate risks that one or more executives would break ranks
and start cooperating with the Division to reduce his/her individual risks."® In addition, the desire to keep
executives out of jail, or at least to limit the number of executives which are exposed to this risk, could also
be a powerful incentive for corporations to plead guilty.

B. Settlements in Civil Anti-cartel Enforcement: Australia

In Australia, settlements of cartel cases occur within the framework of a civil enforcement regime. It
has been reported that since the first negotiated disposition of a cartel case in 1994, settling cartel cases by
way of agreements between the ACCC and the defendant has become the standard practice.'” As the
competition authority must go to court to obtain a fine, the procedural set-up is somewhat similar to that in
the United States: In the course of the investigation, the ACCC and defendant agree on a short statement
of facts and on a proposed fine which they present to the court. Courts retain discretion to accept or reject
the proposed sanction. Comprehensive cooperation is required from the target of an investigation to obtain
a proposed reduction in fine, including a guilty plea, providing evidence against other cartel members,
prevention of repetition, and giving a full account of the cartel activity. Defendants also must agree to
restitution of victims of the cartel.*

One significant difference between the Australian and the United States procedures is the absence of
guidelines on sanctions, including discounts for cooperation, in Australia. While the Trade Practices Act
identifies several factors that should be taken into account in determining a fine, it does not provide precise
guidelines as to the amount of a penalty or the relative weight of various factors comparable to the U.S.
Sentencing Guidelines.'

One commentator suggested that a highly structured approach adopted by the U.S. Sentencing
Guidelines would not be welcome by courts in Australia, as it would limit the court's right to be the final
judge of the penalty.”” But another commentator noted that the absence of guidelines can create
uncertainty in the negotiating process which in turn may affect the efficiency of the system. He opined that
"If [ ] the ACCC consistently gets the penalties wrong and/or the Court is consistently overturning
negotiated settlements, then the lack of certainty mitigates against doing a deal with the ACCC."*

Another illustration for how changes in the parties' relative negotiating positions can affect the substance of
plea agreements is the government's policy with respect to foreign executives. Compare Gary R. Spratling,
Negotiating the Waters, supra note 10, at 13 (explaining that foreign executives may have a greater chance
to avoid a prison sentence when they were pleading guilty and offered valuable cooperation on the ground
that it may be difficult to obtain personal jurisdiction over them) with Scott D. Hammond, Charting New
Waters in International Cartel Prosecutions, Speech before the 20" Annual Institute on White Collar
Crime (March 2, 2006) (explaining that DOJ now routinely rejects proposed no-jail plea agreements for
foreign defendants as international developments have made it easier to prosecute foreign individuals who
do not voluntarily submit to U.S. jurisdiction).

See David K. Round & Leanne M. Hanna, Curbing Corporate Collusion in Australia: The Role of Section
454 of the Trade Practices Act, 28 Melb. U. L. Rev, 242, 259-60 (2005) (observing that since the 1994
Hymix case, fines in a large majority of cases have been determined by negotiation).

20 Alan Ducret, Courts — Their Role in Regulatory Arrangements, Presentation before the Australian Law

Reform Commission, June 9, 2001, at 3.

2 Ray Finkelstein, supra note 12, at 3.

2 1d., at 4.

2 Alan Ducret, supra note 20, at 2.
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The risk of a disagreement between the ACCC and the sentencing court in the absence of more
specific guidelines has been highlighted in at least one case in which a court appeared to interfere with the
ACCC's attempt to grant a defendant who had provided substantial cooperation a much larger discount
than another, less cooperative defendant. The ACCC had taken the view that granting more favourable
treatment to the defendant who was the first to cooperate was necessary to maintain incentives for parties
to cooperate even if they do not receive outright leniency. The court, however, disagreed with the
proposed gradation in sanctions and instead found that for fairness reasons no single party should receive a
substantially greater benefit than any other party, notwithstanding the significant differences in
cooperation.”* It appears that the court did not sufficiently consider that its rationale would substantially
undermine the incentive to be the first to cooperate with the competition authority, as there would be no
penalty from waiting and cooperating with the authority in the last moment.

One commentator concluded that a coherent, consistent and well publicised approach to the setting of
penalties would be helpful to strengthen the system of negotiated penalties. While recognizing that U.S.-
style Sentencing Guidelines were not necessarily appropriate for Australia, he suggested that some
workable and rational approach could be developed through some form of dialogue between the courts and
the enforcement agency.” Such an approach should ensure that the appropriate carrot and stick mechanism
was in place to heighten the likelihood of detecting cartels, assist parties in calculating penalties, and give
the defendants a better understanding of the implications of the decisions they had to make.

C. Settlements in Administrative Anti-Cartel Enforcement: France, the Netherlands
France

In 2001, France introduced a form of plea bargaining which allows for the negotiated settlement of
competition cases before the Conseil de la concurrence.’® According to Art. L. 464-2-11I, when a
defendant does not contest the charges brought against it and agrees to modify its future conduct, the
rapporteur general before the Conseil de la concurrence can propose a reduction in fines. Although the
text of the law is not completely clear on this point, case law has confirmed that in order to qualify for a
settlement, the defendant must not contest not only certain facts, but also the qualification of those acts as
infringement, and the defendant's responsibility. Thus, the procedure is similar to a plea bargain, even
though technically it does not include the defendant's "admission" of its guilt.

The so-called procedure de transacation is available in all competition cases, and in at least once it
has been used in a case that also involved an unlawful agreement between competitors.”” The requirement
of substantial commitments by the defendant concerning a modification of its future conduct, however,

# ACCC v. Ithaca Ice Works Pty Ltd, [2001] FCA 497 (2 May 2001), unreported, cited in Alan Ducret,
supra note 20, at 4-5.

» Alan Ducret, supra note 20, at 6.

26 This summary follows a text published by the DGCCRF, La pratique transactionnelle du Conseil de la

concurrence (March 2005), available at
http://www.minefi.gouv.fr/DGCCRF/03_publications/actualitesccrf/pratique _consconcul84.htm.

7 See Decision 03-D-45, September 25, 2003 (calculatrices a usage scolaire) (finding, among other

anticompetitive practices, collusion between Texas Instruments and Noblet).
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could raise doubts whether the procedure is well designed for cartel cases, at least the way it is currently
interpreted.”

Although the rapporteur general "negotiates" a possible settlement with the defendant, the final
decision about the fine reduction rests ultimately with the Conseil which is not bound by the rapporteur's
assessment and can deviate from the recommendation in either direction. This inserts an element of
uncertainty in the process, in particular because the defendant cannot condition its admission of facts and
guilt on the Conseil de la concurrence's acceptance of the fine reduction proposed by the rapporteur. If the
Conseil finds that a lesser reduction is justified than the reduction proposed by the rapporteur, the
defendant cannot withdraw his admission.”” The law provides that the statutory maximum fine can be
reduced by 50%. It appears that in practice a fine reduction is proposed from the (hypothetical) fine that
would have been imposed in the absence of the settlement, subject to the statutory maximum. Reductions
appear to be frequently in the 50% range, although in one case the Conseil granted a reduction of 90%.

In 2004, an appeals court reviewing the new settlement procedure clarified that entering into a
settlement does not imply that the defendant would waive its right of appeal. Thus, while the defendant
cannot withdraw its guilty plea if the fine imposed by the Conseil de la concurrence exceeds the fine it has
negotiated with the rapporteur general, it can subsequently challenge the decision before a court.

The Netherlands: the Construction Industry Cartels

The Netherlands does not have a formal settlement procedure that the NMa could generally use in
cartel investigations. However, the investigation of a number of large scale cartels in the construction
industry which involved all major construction firms in the Netherlands® prompted the NMa to consider
an alternative procedure that could help to accelerate the sanction procedure following the investigation,
and avoid a process that could have tied up resources for many years. Although the procedure did not
involve plea bargaining (defendants were not required to plead guilty), it did involve an agreement
between the competition authority and the targets of the investigation in which both sides traded certain
entitlements: the defendants agreed to give up certain procedural rights they would normally have had in
administrative procedures. They had to agree to a single representative before the authority; they could not
require individual access to file or individual representation during the hearing and they agreed not to
individually contest the facts and legal assessment developed by the authority at the end of the
investigation. In exchange for the waiver of these rights, the defendants were promised a 15% reduction of
fines in light of would have been imposed in a normal procedure.*”

% Decision 06-D-09, April 11, 2006 (fabrication de portes) (finding that in a cartel case the undertaking

offered by a cartel participant to abstain from future price exchanges was not sufficient to meet the
statutory requirement of an undertaking to change future conduct).

» Cour de cassation, arrét 1486FS-P+B, November 22, 2005 (rejecting Texas Instrument's appeal against fine

imposed by conseil de la Concurrence which granted a lesser reduction than the reduction proposed by the
rapporteur general); available at http://www.conseil-concurrence.fr/doc/cass03d45calculatrices.pdf.

30 Decision  04-D-65, November 30, 2004, La Poste; available at http://www.conseil-

concurrence.fr/pdf/avis/04d65.pdf (90% reduction granted in light of La Poste's substantial, credible and
verifiable undertakings to modify its future conduct).

o A short summary of the case against the construction cartels is provided in OECD, Hard Core Cartels:

Third Report on the Implementation of the 1998 Recommendation 15 (2005).

32 The accelerated procedure was carefully designed to respect due process principles. In particular, all

companies had an alternative to the accelerated procedure by opting for the full investigation, the
accelerated procedure allowed the companies to opt out and assert their full procedural rights until the oral
hearing, and it was not envisaged that parties would waive their right to appeal.
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The deal offered by the NMa apparently proved successful as approximately 90% of the companies
under investigation opted for the accelerated procedure. And less than 10% of those which were fined
under the accelerated procedure appealed the decision, thus suggesting that over 80% of companies
investigated for participating in one of the construction cartels accepted the NMa's offer, even though the
NMa imposed very substantial fines on many of them.

While the circumstances in this case are unique, given the large number of participants in the cartel
and the public pressure on construction companies to "come clean," there are notable elements in the
process described above: Had all defendants exercised their rights, the sanction procedure would have
been substantially more burdensome and the adoption of final decisions would have been substantially
delayed, presumably by several years. It appears that a relatively low fine discount was a substantial
motivation for a large number of companies to waive certain procedural rights and allow for an expedited
sanction procedure.” In addition, at least at this stage it appears that the NMa's choice not to attempt to
limit the defendants' right of appeal did not have any significant negative impact on the success of the
arrangement, given the low rate of appeal.

3. Issues Raised by Negotiated Settlements in Cartel Cases

As discussed below, a settlement in a cartel case can be characterized as a contractual exchange of
entitlements between the government (prosecutor or competition authority) and the target of an
investigation. The examples from a group of jurisdictions demonstrate that the scope of these contracts
and the procedural set-ups within which they occur can vary widely. They include the more
comprehensive, structured approach in U.S. plea agreements with a significantly reduced scope for
"bargaining," the more open approach under the Australian settlement practice, and settlements that result
from negotiations of a fine or a fine reduction but are not necessarily final since the defendant retains the
right to contest the outcome of the settlement. The example of the Netherlands suggests that if more
comprehensive and final settlements are not possible even agreements on less comprehensive exchanges of
rights may be a worthwhile experiment that can result in substantial cost savings without undermining
deterrence.

A. Settlement Agreements as Contracts

Supporters of plea bargaining have argued that plea agreements should be viewed as a contract,
similar to civil out-of-court settlements.”* In a negotiated resolution of a case, defendants who plead guilty
sell a number of substantive and procedural rights to the prosecutor in exchange for concessions they value
more highly than the rights they agree to trade. Defendants could either use or sell their rights, whatever
makes them better off; and especially risk averse defendants may prefer to trade their rights as they prefer a
certain but small punishment to a chancy, but large one. Prosecutors sell the possibility of higher sanctions

3 Although there were probably additional reasons that prompted the firms to accept the deal offered to them

such as significant public pressure to get clean and a desire to get over with a potentially distracting
investigation.

4 One of the classic texts supporting plea bargaining is Frank H. Easterbrook, Criminal Procedure as Market

System, 12 J. Legal Studies 289 (1983). See also Robert E. Scott & William J. Stuntz, Plea Bargaining as
Contract, 101 Yale L. J. 1909, 1912-17 (1992) (supporting view that plea bargaining should be seen as
contract in which both sides can exchange their entitlements and arguing that restricting the right to
exchange entitlements would undermine their value).

Commentators agree, however, that the analogy between civil contracts and plea bargaining may be far
from perfect. See, e.g., Nuno Garoupa & Frank H. Stephen, Law and Economics of Plea-Bargaining 2
(2006); Frank H. Easterbrook, Plea Bargaining as Compromise, 101 Yale L. J. 1969, 1974-75 (1992)
(emphasizing differences between private contracts and plea bargains).
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and buy time and resources, which they can use to prosecute more cases. The more costly in financial
terms a trial conviction is, the more economically efficient is the plea bargain.” The whole process is
welfare enhancing since it enables both sides to avoid the costs and uncertainties of a trial. Society is also
better off as plea agreements can help to more efficiently allocate scarce resources and maximize
deterrence with existing resources.™

The agreement on a sanction in a plea agreement should reflect the likelihood of a conviction, a
probable fine that would be obtained at the end of the trial, and the expected costs of a trial. An agreement
is likely when both sides substantially agree on the "price" of the offence in light of these factors. A
defendant will accept a plea bargain if the fine or dollar equivalent of the punishment imposed under the
plea agreement is smaller than or equal to the probability of conviction in the defendant's view times dollar
equivalent of punishment imposed after trial plus cost of trial. A prosecutor will accept a guilty plea if the
fine or dollar equivalent of the punishment imposed under a plea agreement is greater than the probability
of conviction in the prosecutor's view times dollar equivalent of punishment imposed after trial minus the
cost of holding the trial.”’

From this perspective, plea bargaining is just another case of bargaining in the shadow of the trial. A
plea agreement should be expected to largely reflect the outcome that would have occurred at the end of a
trial or in a formal decision, minus some adjustment to reflect the saved resources.” Sentences resulting
from plea agreements should therefore largely reflect levels of culpability.”

Overall, this description makes a strong case for the increased used of settlements/plea agreements in
anti-cartel enforcement: both sides can be better off as negotiations can achieve results that are better
aligned with the preferences of both sides than if both sides are forced to go to trial or through a full formal
investigation and final decision.* Resources of both sides can be saved. The public is better off as well,

3 See, e.g., Gene M. Grossman & Michael L. Katz, Plea Bargaining and Social Welfare, 73 Am. Econ. Rev.

749 (1983).

36 Frank H. Easterbrook, Plea Bargaining, supra note 34, at 1975 (explaining basic exchange of entitlements

in plea agreements).

3 The costs of the prosecutor are not related to the resources required to bring a case, but the opportunity

costs in the form of penalties that she could obtain in other trials with the resources used for the trial in the
case at hand. Frank H. Easterbrook, Criminal Procedure, supra note 34, at 297 (explaining that a
prosecutor operates with a given budget that she expects to exhaust whether or not she settles a given case).

* This would suggest that defendants prefer an early settlement because they save resources that they would

have to otherwise use during a trial. But, depending on the applicable procedures, there could be opposite
incentives as well: For example, if fines imposed in a decision are not subject to retroactive interest
payments, parties might prefer a protracted investigation with a fine several years down the road to an
immediate, although lower fine in a settlement agreement. For example, some authors have argued that the
long period usually required to dispose of criminal cases by way of trial in Italy was a major incentive for
parties not to enter into plea agreements. Nicola Boari & Gianluca Fiorentini, An economic analysis of
plea bargaining: the incentives of the parties in the mixed penal system, 21 Int'l Rev. Law & Econ. 213,
229 (2001). Another factor that potentially could reduce the defendant's incentives to enter into a plea
agreement are statutes of limitations that could bar some of the private follow-up actions if the defendant
can delay a decision by a competition authority.

39 For a discussion of this characterization of plea bargaining and plea agreements see Stephanos Bibas, Plea

Bargaining Outside the Shadow of the Trial, 117 Harv. L. Rev 2463, 2465-66 (2004). Bibas, however,
concludes that the assumptions underlying this characterization are not justified, and that factors specific to
plea bargaining can lead to results that do not reflect the likely outcome of trials.

40 See, e.g., Frank H. Easterbrook, Plea Bargaining, supra note 34, at 1975-78 (emphasizing importance of

autonomy in making choices according to preferences); Gene M. Grossman & Michael L. Katz, supra note
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because of saved resources and because, if correctly implemented, deterrent effects of anti-cartel
enforcement will overall be increased.

These obvious advantages might explain why plea bargaining quickly has become the procedure of
choice to resolve cases without full trial in many jurisdictions where it has been available. By some
estimates, for example, as many as 90% of federal criminal cases are settled by way of plea agreement in
the United States. As one commentator concluded with respect to criminal law enforcement, even if plea
bargaining has weaknesses and has been much criticized, it is unlikely to be abandoned once it has been
introduced.” The same phenomenon can be observed with respect to cartel enforcement, at least with
respect to some jurisdictions. For example, plea agreements appear to be the standard procedure to
formally end cartel cases in the United States. The above described experience in Australia points in the
same direction where within a relatively short time plea agreements appear to have become the standard
procedure to formally end cartel cases. Probably the same development could be expected elsewhere when
settlement of cartel cases becomes an option.*

B. Factors that Can Influence Negotiations of Settlements

As suggested by the shadow of the trial concept, the ability to obtain substantial sanctions in a
settlement will in the first place depend on whether the competition authority or prosecutor can negotiate
while there is a credible threat that substantial sanctions likely would be imposed in a formal decision or in
a trial. Depending on the enforcement procedures and institutions involved, the "shadow of the trial" might
also include appeal procedures, if the defendant can expect that fines likely would be lowered on appeal.
For example, if in an administrative enforcement system decisions against cartels are invariably appealed
and in many cases result in a certain reduction of the fines, one would expect that if settlements were
introdu%ed, the sanctions discount would reflect the reduction in fines parties would expected to obtain on
appeal.

35, at. 749 (characterizing plea bargaining as an insurance device which can help risk averse defendants to
avoid harsher sentences in trial and risk-averse society to obtain sure convictions at a greater rate, even if in
connection with somehow lower sanctions).

4 Albert W. Alschuler, An Exchange of Confessions, 142 New L. J. 937 (1992) (observing in connection with
U.S. criminal cases that without significant substantial regulation, plea bargaining leads to bureaucratic
work habits and underfunding that have made the retreat from the plea bargaining system increasingly
difficult).

2 On the other hand, where settlement procedures are available but are not much used in cartel cases, the

question arises whether procedural adjustments might be advisable to make the procedure more successful.
Some jurisdictions reportedly have had the same experience when they introduced plea bargaining in
"ordinary" criminal cases. In Italy, for example, it has been reported that after the introduction of plea
bargaining in 1989, less than 10% of cases were settled (although this figure may have changed more
recently). See Nicola Boari & Gianluca Fiorentini, supra note 38, at 214.

“ For example, Veljanovski's recent study suggested that between 1999 and 2006, the average reduction in

fines obtained before the Court of First Instance was approximately 18%. This would include cases in
which the defendants already had been granted a discount for their cooperation. Cento Veljanovski, supra
note 3, at 512. One should expect that if settlements were introduced in such a situation, the sanctions
discount would have to reflect the possibility to obtain such a fines reduction on appeal. This could be the
outcome regardless of whether plea agreements included a waiver of the right to appeal. If the waiver was
included, the anticipated fine reduction on appeal would be the price the competition authority would have
to pay for the waiver. If such a waiver was not included, the settlement might reflect this reduction to
eliminate the incentive for the defendants to appeal.
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The characterization of settlements as a contractual exchange of entitlements that reflects likely
outcomes of trials minus some cost savings, however, will not provide complete answers about the likely
outcome of settlement negotiations. Other factors typically will influence negotiations and therefore the
content of plea agreements;** they could even prevent the parties from reaching an agreement, or explain
why settlement agreements can deviate from the normatively desirable benchmark of efficient and fair
contracts that reflect the defendant's culpability and provide for sanctions that will deter future violations of
the law. These factors include agency costs, uncertainty and information asymmetry, and investigations of
multiple targets in which cooperation in the form of providing evidence against other targets is rewarded.
The possibility of civil follow-up litigation might also affect the negotiated disposition of the government's
case.

Agency costs

By far the greatest concern expressed in the literature on plea bargaining is related to inadequate
representation of defendants. Observes have complained that defence counsel are frequently paid on a per
case basis and therefore have a huge incentive to settle cases; do not have much experience; take on too
many cases; and/or are simply not highly qualified. As a result, they may settle even in cases where it
would be in their client's best interest to go to trial in light of the low probability of a conviction.* But
these concerns related to the situation of indigent defendants with court appointed lawyers and do not
apply to the typical cartel case.*

Concerns have also be raised about principal/agency issues on the prosecutor's side, where individual
interests in reaching settlements might not coincide with the public interest in optimal deterrence.!’
Commentators have observed that when the prosecutor's interests diverge from the public interest,
prosecutors typically offer unduly lenient sentence terms.” Some commentators have also pointed out that
the introduction of plea bargaining was not successful where it was implemented primarily to allow
prosecutors to reduce their case load and delays in the enforcement process, rather than to improve case
selection and overall levels of deterrence.”” Again, many of these concerns may be much less justified in
the case of competition authorities involved in cartel enforcement.® But this discussion can be a useful

4“ See Bibas, supra note 39, at 2530.

* See, e.g., Stephen J. Schulhofer, Plea Bargaining as Disaster, 101 Yale L. J. 1979, 1988-89 (1992)
(arguing that agency problems are most acute on defence side); Nuno Garoupa & Frank H. Stephen, supra
note 34, Section 4.2 (discussing possible solutions to improve quality of defendant's representation). Even
supporters of plea bargaining concede that inadequate legal representation can distort outcomes. See, e.g.,
Frank H. Easterbrook, Plea Bargaining, supra note 34, at 1973-74 (arguing that compulsory representation
and inadequate remuneration interfere with sentence negotiations).

46 In fact, when commentators discuss possible reforms to improve the quality of a defendant's representation,

they list many measures that appear to be standard in cartel cases such as the defendant's ability to choose
the most capable lawyer; adequate pay for defence counsel on a per hour basis and not based on a
insufficient per-case rate; and experienced lawyers who are typically as familiar with the process involving
cartel investigations and plea agreements as the competition authority staff.

o See, e.g., Stephen J Schulhofer, supra note 45, at 1987-88 (summarizing arguments why prosecutors might

not prioritise optimal deterrence in their decisions whether to go to trial or settle a case).

8 Id., at 1988.

9 Nuno Garoupa & Frank H. Stephen, supra note 34, text accompanying note 8 (citing research indicating

that the focus on reducing case load was one of the main reasons why the introduction of plea bargaining
was not successful in the Italian criminal system).

30 Many of the arguments in this context relate to the system of elected prosecutors who may see as their

principal goal the enhancement of their political standing. Stephen J. Schulhoer, Plea Bargaining, supra
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reminder that the interests of the two parties involved in negotiating a plea agreement can deviate from the
public interest in maximum deterrence. The purpose of using settlements in cartel cases is increased
overall deterrence, rather than moving the greatest number of cases through the system in the shortest
possible time.”'

Information asymmetries and uncertainty

Another issue identified in the literature on plea bargaining as a possible concern is lack of
information or unequal information. Commentators have pointed out that insufficient or asymmetric
information can lead to inequitable and/or inefficient results and that in particular settlements which occur
too early in the investigation would increase the risk of inefficient agreements.”> As one commentator
pointed out with respect to criminal procedures, rules may be designed to give defendants information in
time for effective use in trial, but not for effective use in plea bargaining; measures should therefore be
considered that would ensure that more information can be provided earlier, which would help both
prosecutors and defendants to better evaluate plea bargains. One remedy would be to provide better access
to inforlgation in possession of the other side earlier in the process so it can be evaluated in the negotiating
process.

This type of argument is frequently made as a measure to protect defendants.>® But it may be relevant
for competition authorities as well. The concern about information asymmetries would suggest that in
general settlements in cartel cases should not take place until most of the evidence has been gathered and
analysed.” In particular, when a company offers cooperation and seeks a settlement very early in an
investigation, it will in many cases have better information about the cartel’s activities and its own
involvement than the competition authority. At a later stage of the investigation, the competition
authority's information about the cartel will have improved, and a settlement could in many cases be more
likely to reflect the defendant's culpability. Settlements at a later stage of an investigation would reduce
the cost savings. But arguably they could improve outcomes. In the context of proceedings that follow the
model of European Commission enforcement procedures, for example, the drafting of the statement of
objections could be a point in the investigation when the competition authority would normally have a
good idea of the extent of cartel activities and the strength of its case.”

In addition to the timing of settlement, sentencing benchmarks and better sharing of sentencing
information could be used to reduce information asymmetries and avoid uncertainty. Indeterminacy

note 45, at 1987-88. It also has been sometimes mentioned, however, that career prosecutors would for
personal and professional reasons have incentives to settle cases, rather than trying them which would be
inconvenient and create risks for their careers.

3! The issue of how settlements affect overall deterrence will be taken up further below.

52 See, e.g., Stephanos Bibas, supra note 39, at 2531-32 (arguing that disparities in information can lead to

results that threaten equity and fairness); Stephen J. Schulhofer, Plea Bargaining, supra note 45, at 1998;
Nuno Garoupa & Frank H. Stephen, supra note 34, at Section 4.1 (arguing that asymmetry of information
can affect efficiency in negotiated settlements).

3 Stephanos Bibas, supra note 37, at 2532.

> Nuno Garoupa & Frank H. Stephen, supra note 34, at Section 4.1

55 . . . .
Of course there could be reasons to settle earlier in certain circumstances.

% A similar point in connection with private litigation was made during the June 2006 OECD roundtable on

private enforcement. See DAF/COMP/WP3/M(2006)2/ANN2 (contribution emphasizing that private
settlements typically take place at or near the end of discovery when both sides have good information
about the strength of their case).
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produces uncertainty, which in turn could encourage either side to take unjustified risks, be overly
optimistic, or otherwise mis-estimate the likely sentence.’’ This could lead to bad agreements, or prevent
the parties from reaching a settlement agreement.

One way to increase certainty would be the development of sentencing guidelines similar to those
used in the United States. They address judges, but indirectly assist the government and the targets of an
investigation to negotiate a plea agreement as they can anticipate what sentence range a judge would likely
approve. Sentencing guidelines do not completely eliminate the possibility for both sides to bargain and
perhaps in some cases get around the outcomes envisaged in the guidelines. For example, prosecutors can
charge a defendant for a shorter period of a cartel (i.e.,, agree to a kind of fact bargain). As one
commentator has pointed out, sentencing guidelines are legal rules that work like price controls, and price
controls encourage black markets.™ However, even if they could be manipulated in some cases, guidelines
can provide a good framework that should facilitate negotiations.”

Sentencing guidelines, of course, are not acceptable in all jurisdictions as they could be viewed as
impermissible interference with judicial independence. However, this would not prevent competition
authorities from developing and publicizing rules concerning fines and settlements of cartel cases,
including discounts that would be considered in exchange for cooperation and guilty pleas. In those
jurisdictions where competition authorities have to go to court to seek approval of a proposed settlement
agreements, agency guidelines may also make it more likely that courts will accept proposed settlements.”
As noted above, at least some commentators in Australia have expressed the belief that guidelines about
penalties and discounts would be beneficial for the settlement of cartel cases, even if they would not
replicate the U.S. Sentencing Guidelines.

There could be other examples for the effects of uncertainty on the negotiating process. For example,
in the above description of plea bargaining procedures, one difference between the French and the U.S.
procedures was the plaintiff's right to withdraw his guilty plea (and admissions of facts) if the decision
maker rejects the sentence recommended by the plea agreement. Such a right is normally granted in U.S.
plea agreements, but does not exist in the French system. If the plaintiff is not given the right of a
conditional guilty plea, the proposed agreement will involve a greater risk because the decision maker
might increase the negotiated fine. One would expect that the price the prosecutor or competition authority
has to pay to obtain such a "riskier," more uncertain agreement would increase. This would mean that a
greater discount from the base sanction would have to be offered to a defendant to induce him to plead
guilty to reflect the risk that the actual sanction might exceed the bargained-for sanction. Conversely,
allowing a conditional plea might have lower costs for a competition authority or prosecutor.

Private litigation
Private litigation is not mentioned in the literature on plea bargaining, but could be another factor that

can influence the outcome of cartel settlements. Defendants will be aware that the scope and content of
their plea agreement might affect their exposure to damage awards in follow-on private litigation. Thus,

> Stephanos Bibas, supra note 37, at 2532-33.

¥ Frank H. Easterbrook, Plea Bargaining, supra note 34, at 1975 (stating that plea bargaining is to

sentencing guidelines as black markets are to price control).

> Even critics of plea bargaining conclude that guidelines would be useful to achieve better outcomes. See,

e.g., ANDREW ASHWORTH & MIKE REDMAYNE, THE CRIMINAL PROCESS 293 (3d ed. 2005) (criticising plea
bargaining practice in the UK, but arguing that guidelines could reduce uncertainty which frequently
disadvantages defendants).

60 The potential effects of guidelines on maintaining effective deterrence is discussed infra, at p. 22.
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negotiations with prosecutors or competition authorities might sometimes occur not only in the shadow of
a criminal trial or procedure before the authority, but also in the shadow of a follow-on civil trial in which
private plaintiffs will seek damages. Private litigation might affect settlement negotiations in several

61
ways.

For example, while in certain jurisdictions such as the United States a negotiated settlement will
always include a defendant's admission of guilt that could be used as evidence in private follow-on
litigation, in certain other jurisdictions the competition authority or prosecutor might not invariably insist
on a guilty plea.”” In these jurisdictions, where the guilty plea is "on the negotiating table," defendants are
likely to resist a demand to plead guilty if they are concerned about the effects of a plea in follow-up civil
litigation. Presumably, where the competition authority agrees to settle without a guilty plea, it can extract
a higher fine. But that case might be the worst outcome for private litigants because they will end up
without a formal decision finding liability and without a settlement admitting liability. That outcome
might deprive at least some private litigants of the only realistic opportunity to bring an action against
cartel members at reasonable costs. Without the evidence from a competition authority decision based on a
settlement with guilty plea, they might find it too burdensome and risky to establish a full case in civil
litigation. Conversely, if the competition authority insists on a guilty plea, it may have to lower the fine it
can obtain in a settlement. Which solution a competition authority prefers should ideally be determined by
the goal of maximizing overall deterrence. A lower fine in a plea agreement as a price to "buy" a guilty
plea might be justified if the guilty plea makes civil litigation more likely and litigation can lead to fines
that exceed the discount granted in the plea agreement.

In other circumstances, a defendant might prefer a plea agreement which covers a shorter period of
time and agree to pay a relatively higher fine and the competition authority might agree.”> This would be
the defendant's preferred outcome if admitting guilt for a shorter period reduces the exposure to civil
liability, and the reduced liability outweighs the higher fine in a plea agreement. Thus, private follow-on
litigation could be an incentive for a plaintiff to settle a case with a relatively high fine with the
competition authority. As in the previous example, a competition authority should ideally seek to
determine which outcome in the settlement agreement can ultimately maximize deterrence.

C. Negotiated Settlements and Rights of Defence
For many authors in the United States and Europe,** the debate about plea bargaining should not be

about contracts and measures that can ensure that parties get efficient agreements, but about whether plea
bargaining is compatible with the values of a criminal justice system and undermines the rights of

ol Concerns about private litigation might prompt parties to avoid settlement all together. See Germany's

contribution, DAF/COMP/WP3/WD(2006)77.

62 South Africa's contribution, for example, mentions that guilty pleas are not necessarily required to settle a

case.

63 See also DAF/COMP/WP3/M(2006)2/ANN2 (contribution emphasizing that a competition authority might
agree to a plea agreement that covers a shorter period of the cartel, but require relatively high fine to
compensate for the reduced charge).

64 The list of critics is long. See, e.g., Stephen J. Schulhofer, Plea Bargaining, supra note 45, at 2009;

Douglas D. Guidorizzi, Should we Really "Ban" Plea Bargaining?: The Core Concerns of Plea Bargaining
Critics, 47 Emory L. J. 753, 768-79 (1998); Ralph Henham, Bargain Justice or Justice Denied? Sentence
Discounts and the Criminal Process, 62 Mod. L. Rev. 515 (1999); Penny Darbyshire, The Mischief of Plea
Bargaining and Sentencing Rewards, 2000 Crim. L. Rev. 895, 904; ANDREW ASHWORTH & MIKE
REDMAYNE, supra note 59, at 285-96.

36



DAF/COMP(2007)38

defendants.” One critic characterized plea bargaining as dominated by the desire of a bureaucracy to
channel defendants as swiftly and cheaply as possible through the system which suits lazy or under-
resourced prosecutors and lazy defence lawyers; there was too little judicial scrutiny of evidence, no nice
debate about the technical requirements of the offence, and no scrutiny of the methods of obtaining the
evidence so the earlier the plea the better.”® Others have argued that negotiations are inconsistent with a
criminal justice system, and that "the plea bargain convinces criminals that the majesty of the law is a
fraud, and the law is like a Turkish bazaar."®” Some of these concerns will be discussed below.

Frequently, authors have expressed the concern that plea bargaining institutes a trial penalty, as those
who do not plead risk ending up with harsher sentences and unjustifiably reward the guilty who decide to
plead guilty. However, others have rejected this concern and pointed out that there is no principled
distinction between viewing the differential between a lower sanction in a plea agreement and the possibly
higher sentence after a trial as a punishment for the exercise of certain rights or a reward for cooperation.
As one author has argued, so long as the sanction that would be imposed after trial was considered
legitimate, and the differential between the bargained-for sentence and the sentence imposed after a full
trial can be explained as a logical consequence of the plea bargaining process, plea bargaining should not
be viewed as coercive and would not involve a "punishment."®®

Concerns that plea bargaining creates a trading place for rights where authorities no longer seek just
punishment that always reflects the defendant's culpability appear less relevant in the context of anti-cartel
enforcement by competition authorities. To some extent, trading of rights for a lesser or no punishment
already occurs and is considered a necessary part of effective in anti-cartel enforcement. For example,
competition authorities promise cartel participants, in specifically defined circumstances, that they will not
be punished if they come in first and inform the competition authority about a cartel. Thus, some who are
guilty will not be punished for their participation in a cartel.

Moreover, as in any investigation involving multiple defendants, rewards for cooperation can lead to
sanctions that do not necessarily reflect the relative degree of culpability of each defendant. Sometime
those that were the most involved in a conspiracy can offer the most evidence when they cooperate with a
competition authority, not only about their own, but also the other participants' activities in a cartel. In
these circumstances, rewards for cooperation can lead to "unjust" results in the sense that punishment does
not reflect each cartel participant's culpability, irrespective of whether guilty pleas are part of the process.”
Much of this has been accepted in anti-cartel enforcement on the ground that these methods are necessary
to detect existing and deter future conspiracies.

6 Although the debate has focused on plea bargaining in criminal enforcement, some of the concerns could in

principle be raised in connection with plea agreements in other enforcement systems as well, especially if
they impose significant sanctions and must comply with similar standards as criminal procedures.

66 Darbyshire, supra note 64, at 902;

o7 John Kaplan, American Merchandising and the Guilty Plea: Replacing the Bazaar with the Department

Store, 5 Am. J. Crim. L. 215, 218 (1977).

68 Frank H. Easterbrook, Criminal Procedure, supra note 34, at 311-12 (arguing that debate about whether

plea agreements "punish" those who exercise their rights or reward cooperation is like asking the question
whether the glass is half empty or half full).

6 Bruce H. Kobayashi, Deterrence with Multiple Defendants: an Explanation for "Unfair" Plea Bargains, 23

Rand J. Econ. 507, 515 (1992).
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Another question raised in the literature is whether negotiated settlements impermissibly lower the
standard of proof below the beyond reasonable doubt standard or comparable standards applicable in
criminal procedures or, where applicable, in administrative procedures.”

A practical illustration of this issue is the debate in the United States as to whether fines obtained by
DOJ in plea agreements may sometimes exceed the fines that the government would obtain if the case went
to trial and all elements of its case would have to be proven under a beyond reasonable doubt standard.”
Under the so-called "alternative fine statute,”" the government can seek criminal penalties in excess of the
Sherman Act's statutory maximum, based on twice the unlawful gain or damage resulting from an unlawful
cartel.”” Recent Supreme Court cases have clarified that in order to obtain a sanction above the Sherman
Act limits, the government would have to prove the unlawful gain/loss resulting from a cartel to a jury
under a criminal beyond reasonable doubt standard. Some have opined that this burden of proof may be
difficult to meet in certain or perhaps many cartel cases.” Yet defendants continue to enter into plea
agreements with fines above the Sherman Act limits. A number of factors have been used to explain this
phenomenon.”* This development shows not only that the incentives to cooperate and plead guilty are very
powerful. It also raises the question whether plea agreements might sometimes enable the Government to
obtain fines at a level that it could perhaps not obtain after a full trial because it might not always be able to
prove all requisite elements beyond reasonable doubt.

Whether such a development raises concern primarily depends on how one approaches the rights
granted to defendants in a criminal or comparable administrative procedure, and whether one considers that
defendants should be able to trade these rights for certain benefits. In addition to the right to be presumed
innocent unless the government can prove all elements of its case beyond reasonable doubt (or a similar
standard), other rights implicated by plea agreements include the privilege against self incrimination, the

70 In plea agreements, defendants will agree to sanctions based on outcome probabilities if the case went to

trial. Even if the probability of conviction is low, for example 50% or less, especially a risk averse
defendant might consider a plea agreement, provided the discount offered in the agreement reflects the low
probability of an adverse outcome. This arguably undermines the beyond reasonable doubt standard. For
example, a beyond reasonable doubt standard could translate into a requirement that there is at least a 90%
probability of the defendant's guilt. When at the end of a trial or formal decision making process the
probability of guilt is below that measurement, it is automatically rounded down to 0% and the defendant is
deemed innocent. But in a settlement this would not be the outcome.

m It should be emphasized that the debate is not about whether the defendants would be guilty, but only about

the level of fines provided for in plea agreements.

2 18 USC § 3571(d). The statute provides: "If any person derives pecuniary gain from the offense, or if the

offense results in pecuniary loss to a person other than the defendant, the defendant may be fined not more
than the greater of twice the gross gain or twice the gross loss, unless imposition of a fine under this
subsection would unduly complicate or prolong the sentencing process." The alternative fine statute is
applied primarily with respect to corporate defendants. Scott D. Hammond, Risks Remain High for Non-
Cooperating Defendants, at 9, fn. 51, Presentation before the ABA Section of Antitrust Spring Meeting
(March 30, 2005).

B AMC, Memorandum, supra note 17, at 5-6 (summarizing opinions that proof beyond reasonable doubt

would be difficult in most cartel cases, and also opinions to the contrary).

b See supra, at p. 8.
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right to a fair and public hearing, and possibly the right to appeal.” Other rights could be implicated as
well, dependent on the jurisdiction concerned.”

Those who argue that plea bargaining can raise serious constitutional rights issues take the position
that these rights either cannot be traded because they are not personal entitlements, or can be traded only if
the sentencing differential does not become so significant that it would “coerce” the defendant to agree to a
waiver.”” The opposing view would argue that these rights have something like an "autonomy value," i.e.,
waiving one's right should be recognized as one method of exercising them, and limitations on the ability
to trade those rights reduce their value to the defendant.”® This view is also reflected in the practice of
jurisdictions that allow plea agreements.

How these rights can be affected by settlements in cartel cases depends on each jurisdiction’s
constitutional laws and procedural laws and regulations. In the context of cartel investigations, it could be
argued that defendants routinely waive certain rights in exchange for a lesser fine. For example, reductions
in fines may be granted to defendants who have provided self-incriminating evidence. They could not be
required to provide such evidence because of their rights against self incrimination. By providing such
evidence, they effectively waive this right in return for a lesser fine. This does not occur in the form of a
formal bargain, but there is nevertheless the expectation that rights will be surrendered in exchange for a
reward in form of a lesser fine.”” It could be argued that since it is permissible to waive certain rights of
defence, it should be permissible to waive other rights of defence as well so long as there is no coercion
and the defendant can make an informed decision.

Especially in administrative enforcement systems there might be a question whether waiving the right
of appeal can be part of a plea agreement. Unlike in criminal or civil anti-cartel enforcement, where plea
agreements must be approved by a judge, waiving the right to appeal in administrative enforcement
procedures would completely exclude any supervision of the proceedings before the administrative agency.
One could argue that being able to pay for a waiver of the right to appeal would give an agency too much
discretion to set its own procedural and investigatory standards.

A recent decision by the German Supreme Court highlighted these concerns.** The Supreme Court
acknowledged that plea agreements, which are not regulated in German law, are in principle compatible

» These are rights examined by ANDREW ASHWORTH & MIKE REDMAYNE, supra note 59, at 287-292.

7 Plea agreements in the U.S. also list, for example, the right to jury trial and the right to confront and cross-

examine witnesses.

7 See, e.g., ANDREW ASHWORTH & MIKE REDMAYNE, supra note 59, at 287-292 (arguing that plea

bargaining where it involves significant discounts of one third or more can infringe the presumption of
innocence and the privilege against self incrimination). Deweer v. Belgium, (1980) EHRR 439 (court
finding violation of Article 6 ECHR where defendant was given a choice between agreeing to a modest
fine or facing lengthy criminal proceedings). A similar principle was confirmed by the German Supreme
Court, in Decision GSSt 1/04, March 3, 2005 (finding that plea agreements can be permissible, but that the
differential between bargained-for sentence and probable sentence after full trial must not be so excessive
that defendant would be coerced to enter into a plea agreement). It is, however, not clear what standard
would be applied to determine whether or not a sanction discount was so excessive that it became coercive.

78 Frank H. Easterbrook, Criminal Procedure, supra note 34, at 317; Robert E. Scott & William J. Stuntz,

supra note 34, at 1913 (arguing that denying parties the freedom to exchange their entitlements undermines
their value).

b See, e.g., Joined Cases T-236/01, T-239/01, T-244/01 to T-246/01, T-251/01 and T-252/01, Tokai Carbon
v. Commission, Judgement of April 29, 2004 (Graphite Electrodes), 409 (CFI holding that voluntary
collaboration in the form of providing self-incriminating evidence should be rewarded by fine reduction).

80 Decision GSSt 1/04, March 3, 2005.
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with the German rules and principles on criminal procedures. The Court found that the practice was
necessary to maintain a criminal justice system with the currently available resources, and should be
permitted provided certain safeguards were in place.”’ With respect to the right of appeal, however, the
Court held that a waiver was not permissible in connection with the plea agreement. Moreover, when a
plea agreement was negotiated, strict safeguards would have to be followed to ensure that a defendant's
waiver of the right to appeal was not connected to these negotiations. A court could do nothing that
suggested that it would expect or favour a waiver of the right to appeal. The Supreme Court reasoned that
if a court knew that the judgment could not be reviewed, it would be less careful in establishing facts, the
legal assessment, and the imposition of adequate sanctions. Thus, in essence the Court appeared to be
concerned that when courts were able to include a waiver of the right of appeal in the plea agreement, they
would know that they could "buy off" the defendant and hide any mistakes committed during the trial.

In principle, similar concerns could apply to a competition authority's investigation in an
administrative system: the knowledge that it could ultimately offer a very favourable plea deal could
undermine incentives to follow strict procedural standards. As one commentator explained, negotiations
begin on the street, implying that even conduct in the initial investigation might be affected by the
possibility to later offer the defendants a favourable plea agreement.*

Ultimately, the question whether and under what circumstances rights, including the right to appeal,
can be waived in a plea agreement must be answered in accordance with the constitutional laws and other
laws determining procedural rights in each jurisdiction. The standards may be different depending on the
applicable procedural system and on whether the defendant is an individual or a corporation. In the
examples from France and the Netherlands, described above, defendants do not waive their right to appeal,
but in other jurisdictions with administrative enforcement more liberal solutions might be possible.

One could consider other mechanisms to address the concern that an enforcement agency would not
have enough incentive to comply with investigatory and procedural standards if judicial oversight can be
eliminated. One such mechanism would be a limit on the discount that the competition authority can grant
a defendant for a guilty plea with a waiver of the right to appeal. The argument would be that if mistakes
happen during the investigation of a cartel or at some other stage during the procedure that might possibly
provide a defendant an opportunity to have a decision overturned on appeal, the authority should not be
able to "buy off" the defendant by granting him a substantial discount. If the authority's case is too weak, it
should not be able to avoid court review by entering a favourable deal and should instead either drop or
litigate the case.®

In addition, even in jurisdictions where the right to appeal cannot be waived, negotiated settlements of
cartel cases may still be useful and efficient. The Dutch example, although unique in terms of its
procedural setting, suggests that once defendants feel that they have received a good deal, their incentive to
litigate further may be very limited. Any incentive to appeal a settlement must be even more limited where
a negotiated plea agreement includes a detailed account of the infringing conduct and stipulates that both
parties to the agreement consider the sanction fair in light of the gravity of the infringement. In such a

i The Court required that facts had to be clearly established to support the proposed sanction. It also had to

be ensured that the sanction was just, appropriate for the offence, not too lenient, and comparable to
sanctions in similar cases. The Court also emphasized that a threat of excessive penalty must not be used
to force a defendant to plead guilty, and that a sanction cannot deviate from the sanction that would have
been imposed in trial by more than what could be explained by the guilty plea.

82 Penny Darbyshire, supra note 64, at 902.

8 See, e g., Oren Gazal-Ayal, Partial Ban on Plea Bargains, 27 Cardozo L. Rev. 2295 (2006) (arguing that
ban on steep discounts in plea agreements would force prosecutors to drop weak cases or to litigate them).
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case, it might not be very likely that the same defendant can persuade a court on appeal that it should
intervene in the parties' bargain.™

D. The Effects of Settlements on Deterrence and Leniency Programs

The sanctions differential between settlement and trial or formal decision raises the question whether
plea bargaining could reduce deterrence. Determining the effects of a plea bargaining system on
deterrence can be a complex exercise. A number of factors would have to be taken into account, including
the sentence reduction granted in plea agreements, the ability of prosecutors or competition authorities to
investigate more cartels and bring more cases, the use of plea agreements as an information-gathering
device in cases involving multiple defendants, the effects of plea bargaining on leniency programs, and the
effects of plea bargaining on civil litigation.

The effects of plea agreements on deterrence are ambiguous because they will primarily depend on
two factors that can have opposing effects: on the one hand, lower penalties can reduce deterrence, but on
the other hand plea agreements free up resources that can be used to detect and prosecute more cartels.
The following simple example, designed by a commentator who supports plea bargaining, illustrates
possible effects on deterrence: if the prosecutor offers a 40% discount in one trial, and uses the resources
freed up because of the plea agreement to bring a second case which she also settles with a 40% discount,
she has obtained 120% of the deterrence that he would have obtained had only the first case gone to trial.®
Of course this example relies on a number of assumptions, and slight changes can change the results. If the
discount in the plea agreements were 50%, there would be no difference between the plea agreement
scenario and the trial scenario, assuming everything else remains unchanged. If, in addition, the savings of
resources are somewhat less than 50% (i.e., there would be more cases that the prosecutor can bring or
more cartels that the competition authority can detect and prosecute, but the number would not double) and
a 50% discount was granted in the plea agreement, the example suggests that overall deterrence would be
lower as a result of plea bargaining.*®

Assessing the effects of plea agreements on deterrence is further complicated by the fact that cartel
cases involve several defendants which can change the purpose and dynamics of settlement negotiations.
In a multiple defendant scenario, plea agreements become a tool to gather information against other
defendants in the same case. Thus, although a plea agreement will reduce the sanction for the one
defendant concerned, and the reduction may be greater for the defendant who cooperates first, it may

B For a similar conclusion see Wouter P.J. Wils, Settlements of EU Antitrust Investigations: Commitment

Decisions under Article 9 of Regulation No. 1/2003, 29 World Competition 345, 366 (2006) (concluding
that appeals against decisions based on negotiated settlements would be much less likely to succeed). Wils
also suggests that a decision closing a proceeding after a settlement would require less reasoning. While it
may be correct that such a decision would not have to be as elaborate and detailed as a decision in
contested proceedings, it would still appear that the competition authority should have an incentive to
include a detailed description of the infringement and the defendant's participation in the infringement in a
settlement, to which the defendant would have to agree, to reduce the chances of a successful appeal.

8 Frank H. Easterbrook, Criminal Procedure, supra note 34, at 314.

86 Other assumptions are implicit in this example. For example, it is assumed that bringing more cases with

lower fines is equivalent in terms of deterrence to fewer cases with high fines; many economists, however,
favour few cases with very high fines. There is also the assumption that the timing of sanction does not
affect deterrence; there is a strong argument, however, that more immediate sanctions can increase
individual deterrence.
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increase the sum of sanctions that a competition authority can impose on all participants in a cartel as the
plea agreement will require the defendant to cooperate in providing evidence against the others.*’

A question particularly relevant in connection with cartel enforcement is whether plea agreements
might undermine the effectiveness of leniency programs if discounts for cooperation and guilty plea are too
generous. Leniency programs, which have become one of the most valuable tools in the detection and
investigation of cartels, rely on the incentive of a zero penalty for the first one to report a cartel.
Obviously, the greater the difference between the full amnesty scenario and all other scenarios (including
the situation of cartel participants that later cooperate with the authority's investigation), the greater is the
incentive to come in first and seek amnesty. In other words, the higher the sanction for the cartel members
who are not the first ones to report a cartel and seek amnesty, the more effective a leniency program will
be. There could be a concern that settlements could undermine this incentive. If there is a general
expectation that the second cartel participant following a leniency application will receive a substantial fine
reduction, more cartel members will wait while benefiting from the unlawful gains generated by the cartel
rather than seek amnesty.

It would therefore be difficult to give a clear answer to the question as to how plea bargaining affect
deterrence. Such concerns presumably would be less important in an enforcement system that includes the
possibility of individual criminal sanctions and more important in an enforcement system that can impose
only financial sanctions on corporations. It would appear that agreeing to unduly low sanctions in plea
agreements just to increase the number of cases going through the system likely will undermine deterrence.
This is another argument that plea agreements should be coupled with credible, high sanction that would be
imposed as the result of a formal decision or full trial and that serve as the background for the negotiations
of a settlement.*® Moreover, guidelines on sentencing discounts might reduce the risk of unduly generous
discounts and low sanctions.

4. Some Tentative Conclusions Concerning the Use of Negotiated Settlements in Cartel
Enforcement

The previous discussion has shown that the settlement of cartel cases raises complex questions. In
addition, there is great diversity among various jurisdictions, as differences in institutions, enforcement
procedures and constitutional rights create different frameworks within which such settlements occur.
Nevertheless, it appears that several issues can be identified that could be relevant across jurisdictions.

Using procedures to dispose of cartel cases by way of settlement can provide significant benefits to
competition authorities. They can save resources and time, thus allowing the competition authority to
allocate its resources more efficiently and overall increase enforcement activities, in particular against
cartels. If used well, settlements should increase deterrence of cartels. Therefore, settlement of cartel
cases has naturally become an area of great interest for competition authorities.

In many ways, settlement procedures and plea agreements are a logical extension of practices that are
already in place. In the framework of leniency program, competition authorities already make some kind
of contract offer by promising to impose no sanction on the first cartel participant who informs the
authority about the cartel's activities. In addition, competition authorities reward cooperation in the form
of sentencing discounts. In the course of cooperation, companies frequently will produce self-
incriminating evidence, thus waiving rights that defendants normally have in criminal and administrative
procedures. Settlements take theses practice one step further by negotiating a broader package that
typically will include an admission of unlawful conduct, a waiver of certain rights and the assumption of

8 Bruce Kobayashi, supra note 69, at 515.

8 Nuno Garoupa and Frank H. Stephen, supra note 34, text accompanying note 30.
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cooperation obligations, in exchange for certain benefits, most importantly a reduced fine. Moreover,
defendants in cartel cases are represented by sophisticated counsel and can make informed choices.
Settlements of cartel cases by way of plea agreements therefore should raise fewer concerns than plea
bargaining traditionally has raised in "normal" criminal law enforcement.

Competition authorities will be in a stronger position in settlement negotiations if they negotiate
against the credible threat that they would impose or obtain substantial sanctions without a settlement, and
can offer multiple benefits for cooperation and create multiple risks for non-cooperating defendants. By
rewarding earlier cooperation, including the willingness to enter into plea agreements, to a greater extent
than cooperation at a later point in the investigation, competition authorities can extend the race to the
authority beyond the first cartel participant that seeks amnesty. Countries with prosecution of individuals
may have greater leverage to extract high fines despite offering discounts for cooperation because, among
other things, defendants will perceive a greater risk that someone might break ranks and cooperate sooner
than the rest.

Settlements will be facilitated by the use of transparent and predictable "rules of the game." More
transparent and predictable rules, in which the defendants are aware of "rewards" for cooperation as well as
of the risks in case of non-cooperation, should increase the willingness to cooperate with the government's
investigation and the likelihood that the two sides will agree on a sentence. Where plea agreements are
subject to court approval, transparency, which would include a detailed account of the offence and
discussion of the appropriateness of a proposed fine, also would make court approval more likely. In
addition, transparent and predictable rules are more likely to alleviate any concerns about the effect of plea
agreements on the rights of defendants.

Greater certainty will make plea agreements more valuable for both sides. For example, certainty will
be increased if the defendant has the right to withdraw his guilty plea if the sanction ultimately imposed by
a court exceeds the proposed sanction in the plea agreement; certainty also will be increased if the
defendant can waive rights of appeals. But these features might not always feasible in light of national
procedural rules and constitutional laws. Uncertainty and the risk of an incorrect assessment of the facts,
including the extent of cartel activities, would also be reduced when cases are settled once the competition
authority has established most of the relevant facts and, in general, does not seek to settle cases too early.

Settlements of cartel cases can raise concerns about effective deterrence. If correctly implemented,
settlements should not affect deterrence, but there might be a temptation to use settlements in the first place
to quickly clear an agency's docket and get rid of "difficult" cases, rather than to pursue the public interest
in maximizing deterrence. Settlements in cartel cases must also take into account the effect on leniency
programs. Where discounts in plea agreements are too generous, the differential between the leniency
applicant and the first cooperating defendant might be so small that it lessens the incentive to apply for
leniency. This suggests that competition authorities should seek stiff sanctions in settlements. The ability
to extract stiff sanctions even after a sanctions discount depends on whether there is a credible threat that
substantial sanctions could be imposed in a formal decision or after a trial. This could also suggest that
settlements and plea agreements should be used very cautiously, if at all, early in the development of a
jurisdiction's anti-cartel enforcement efforts, before credible sanctions have been established and courts
have been persuaded to approve or impose high fines.

Plea agreements always raise the question about the proper role of courts. In criminal and civil
enforcement regimes, where courts typically have to approve proposed settlements, some observers have
expressed a preference for more active courts to uphold principle of judicial oversight. Courts have also
insisted that they do not just rubberstamp a proposed settlement. But too much interference by courts
undermines the effectiveness of plea agreements because it introduces uncertainty into the negotiations.
Thus, there should be some sort of "dialogue" between the competition authority and courts to ensure that
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the authority can anticipate the courts' requirements and courts understand the way the competition
authority handles settlements. Guidelines such as the U.S. Sentencing Guidelines can facilitate that
"dialogue." Where such guidelines are not considered appropriate because they interfere with judicial
independence, it may be important for the competition authority to have clear and transparent rules
concerning settlements, including reductions in fines, in order to minimize the number of cases where
courts feel that they have to intervene.

In countries with administrative enforcement, there is an important question as to whether the
defendant can waive the right to appeal as part of the settlement and therefore exclude courts from the
process entirely. On the one hand, it can be argued that the right of appeal should not be treated differently
than other rights that the defendant typically may waive in plea agreements. On the other hand, plea
agreements with a waiver of the right of appeal would eliminate any court supervision. There could be
concerns about the effects of such a waiver on investigations and procedures, as the competition authority
would know that it can avoid judicial review so long as it is willing to "pay off" the defendant. This
question must be answered in each jurisdiction in accordance with applicable constitutional laws. Even if
the right of appeal cannot be waived as part of the settlement, settling cartel cases by way of plea
agreements would still be an attractive option. The defendant's admission of facts and its responsibility,
and his agreement with the method in which sanction were assessed might substantially reduce the
likelihood of successful appeals.

When private follow-on action is likely and potential civil liability is large, compared to the potential
benefits from settling the case with the competition authority, the defendant's incentive to settle with the
competition authority might be affected. Some defendants might be reluctant to settle at all, as they
believe that their exposure to civil damages will be reduced if they can drag out the competition authority's
investigation and gain additional time by appealing a decision. In other circumstances, they might have a
strong preference for settlement terms that do not increase their exposure to civil damages (for example, by
entering into a settlement without guilty plea), even if they would obtain a smaller reduction in sanctions.
Ideally, competition authorities should seek settlements that maximize overall deterrence resulting from
public and private enforcement.

The limited experience with plea agreements in cartel enforcement suggests that competition
authorities that introduce plea agreements to settle cartel cases might consider establishing a review
mechanism that would allow them to assess the effectiveness of their settlement policy, and its effects on
deterrence as well as the rights of parties. Such a review mechanism should also include cases in which
the two sides did not reach a negotiated solution.
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NOTE DE REFERENCE

Introduction

En octobre 1996, Archer Daniels Midland a plaidé coupable aux Etats-Unis pour sa participation aux
cartels internationaux de la lysine et de I’acide citrique et accepté de payer une amende de 100 millions
USD'. Prés de dix ans aprés la reconnaissance de culpabilité d’AMD aux Etats-Unis, la Cour européenne
de justice (CJE) a rendu en mai 2005 un jugement définitif sur la procédure ouverte a la suite de 1’enquéte
de la Commission européenne sur le cartel de la lysine. La CJE a rejeté un appel du jugement d’un tribunal
de degré inférieur qui avait ramené 1’amende d’AMD d’environ 47,3 millions EUR a 43,9 millions EUR
mais confirmé par ailleurs la décision initiale de la Commission®.

Il est délicat de procéder a une comparaison directe des enquétes de deux juridictions différentes sur
un cartel en raison des dissimilitudes entre le droit constitutionnel, les procédures et les institutions en
présence. Cette affaire montre néanmoins I’impact considérable que les différences entre les procédures
d’application de la loi peuvent avoir sur la durée des enquétes sur ce méme cartel, méme si les deux
autorités sont tout aussi résolues a combattre les ententes injustifiables. Elle montre aussi que I’appel d’une
décision des autorités de la concurrence lorsqu’une entente a été découverte a souvent pour effet de
prolonger la procédure de plusieurs années pour, en définitive, aboutir a une réduction modeste, voire au
maintien, des amendes infligées sans que la culpabilité des parties soit affectée’.

La cause principale des différences quant au temps et aux moyens nécessaires pour conclure
formellement une enquéte sur un cartel tient & la possibilité pour le Département de la Justice des Etats-
Unis de « transiger » sur les délits d’entente. Le défendeur qui conclut avec I’Etat une transaction sur la
peine qu’il encourt reconnait avoir enfreint le droit de la concurrence et s’engage a coopérer a I’enquéte en
échange d’une atténuation de ’amende pénale qui lui sera infligée et de certains autres avantages ; il
renonce en outre a certains droits de procédure, dont celui d’étre jugé par un jury et celui de faire appel, ce
qui permet de faire I’économie de procédures plus compliquées et d’une instance pénale et de recours

! Voir Département de la Justice des Etats-Unis, Communiqué de presse du 15 octobre 1996 (annongant

qu’AMD plaiderait coupable et accepterait de payer 100 millions USD pour le réle qu’il avait joué¢ dans les
ententes de la lysine et de 1’acide citrique). Les procédures contre les défendeurs qui étaient des personnes
physiques ont pris plus de temps car Michael Andreas et Terrance Wilson ont fait appel de leur
condamnation. U.S. v. Andreas, 216 F.3d 645 (7™ Cir. 2000).

Affaire C-397/03P, Archer Daniels Midland c. Commission, jugement du 18 mai 2006, affirming in part
and reversing in part (confirmant en partie et infirmant en partie), Affaire T-224/00, Archer Daniels
Midland c¢. Commission, [2003] ECR I1-2597. L’entente de 1’acide citrique n’a pas été soumise a la méme
procédure. Derniérement, le Tribunal de premiére instance a, pour I’essentiel, confirmé la décision de la
Commission sur I’entente de 1’acide citrique et confirmé la sanction infligée par la Commission dans sa
totalité. Affaire T-59/02, ADM c. Commission, jugement du 27 septembre 2006. Il est possible qu’il soit
fait appel de ce jugement.

Voir par exemple Cento Veljanovski, Penalties for Price-Fixers: An Analysis of Fines Imposed on 39
Cartels by the EU Commission, 27 European Competition Law Review 510, 512 (2006) (qui suggere que
dans 30 affaires d’entente dont la Commission a eu & connaitre depuis 1999, la réduction moyenne de
I’amende prononcée en appel est voisine de 18 %).
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tralnant en longueur a la suite de I’enquéte du Département de la Justice. Au contraire, une autorité de la
concurrence telle que la Commission européenne, qui s’inscrit dans un systéme administratif dans lequel
cette possibilité de « transaction » n’existe pas, doit procéder a une enquéte poussée pour pouvoir étayer
convenablement une décision en bonne et due forme, laquelle, dans presque tous les cas, débouchera sur la
saisine d’un tribunal®. L’autorité de la concurrence doit savoir qu’un défendeur, méme s’il s’est montré
coopératif pendant ’enquéte dans 1’espoir d’une amende moins élevée, aura tout intérét a interjeter appel
dés lors que I’issue probable du procés justifie le colt d’une poursuite de la procédure en justice’. Dans
certaines circonstances, la durée d’une enquéte peut méme soulever des questions de droit constitutionnel,
notamment si la durée excessive de la procédure affecte négativement les droits de la défense’.

Cette situation est une incitation puissante, pour les autorités de la concurrence qui ne réglent
concluent pas de transaction sur les ententes ou n’en ont pas le droit, & concevoir des mécanismes aptes a
assurer le réglement négocié des délits d’entente et a accélérer leurs investigations, économiser des
ressources et obtenir des résultats propres a dissuader les ententes futures tout en préservant les droits des
parties sur lesquelles porte I’enquéte.

La présente note de référence examinera plusicurs problémes qui peuvent se poser si un délit
d’entente fait I’objet d’un réglement négocié. Elle citera d’abord des exemples de procédures de
« réglement négocié » sur des ententes mises au jour dans certaines juridictions au regard des procédures
tant pénales qu’administratives et civiles. Cette section montrera qu’un large éventail de pratiques permet
de dénouer une affaire en négociant un réglement avec le justiciable faisant 1’objet de 1’enquéte. Cette note
examinera ensuite plusieurs difficultés soulevées par les ouvrages théoriques sur la reconnaissance
préalable de culpabilité et qui pourraient aussi entrer en ligne de compte pour le réglement des affaires
d’entente. De méme que les cadres juridiques et les pratiques en mati¢re de réglement amiable sont trés
divers, de méme les questions qui préoccupent le plus les différentes juridictions sont trés diverses.
Plusieurs d’entre elles devraient néanmoins étre pertinentes dans la plupart des pays, notamment les
facteurs qui peuvent inciter & (ou dissuader de) conclure un « contrat » avec I’Etat et influer sur la
substance d’un tel contrat, la relation entre négociation de peine et droits de la défense et I’incidence de la
reconnaissance préalable de culpabilité sur I’effet de dissuasion et les programmes de clémence. La
derniére partie de la présente note tirera quelques conclusions a la lumicre de la possibilité qu’un nombre
grandissant d’autorités de la concurrence explorent les moyens de régler les affaires d’atteinte a la
concurrence a 1’amiable de maniére a employer leurs moyens plus efficacement et de fagon plus efficiente
dans la lutte contre les ententes.

Dans la totalité de ce texte, la note emploiera le terme de « transaction judiciaire » pour désigner de
facon commode le réglement négocié¢ d’une affaire d’atteinte a la concurrence. Il convient de remarquer
que ce terme ne décrit pas toujours de maniére appropriée les procédures ouvertes devant les autorités de la
concurrence. Ces derniéres soulignent le plus souvent qu’elles ne « négocient » pas avec les défendeurs
comme des marchands de tapis dans le cadre d’un processus ouvert mais se bornent généralement a
adoucir les sanctions dans des proportions limitées et selon un baréme fixe en contrepartic de la
reconnaissance des faits, de la collaboration du défendeur et, le plus souvent, d’un aveu de culpabilité. Le

4 La Commission européenne, a I’instar d’autres autorités de la concurrence, a la faculté de régler les affaires

par des engagements formels. Voir Réglement 1/2003, O.J. L 1/1 (2003), art. 9. Cependant, les décisions
sur les engagements ne peuvent étre employées pour infliger des amendes et ne constitueraient donc pas
une mesure approprié¢e dans les affaires d’entente.

Cento Veljanovski, supra note 3, a 512.

Voir par exemple, Affaire C-105/04P, FEG, jugement du 21 septembre 2006 (la Cour a examiné si la durée
de I’enquéte sur I’entente était compatible avec 1’exigence d’un délai raisonnable stipulée par le droit
communautaire, qui est étroitement liée aux principes similaires consacrés par la Convention européenne
des droits de ’homme).
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terme de « transaction judiciaire » a toutefois été trés largement utilisé, de telle sorte que le texte ci-apres
s’y référera aussi’.

Les principaux points abordé€s par la présente note sont les suivants :

e Dans les affaires d’atteinte a la concurrence, les aprés transactions judiciaires sont
employées principalement dans les juridictions dotées de procédures civiles ou

administratives d’application de la loi. Les politiques et procédures applicables a ces
réglements négociés sont treés diverses.

e Les transactions judiciaires peuvent étre un moyen efficient de régler formellement les
affaires d’entente par la négociation. Ils peuvent étre regardés comme des contrats dans
lesquels chaque partie s’engage a renoncer a certains des droits dont elle disposerait si
I’affaire passait en jugement ou donnait lieu a une procédure administrative aboutissant a
une décision en bonne et due forme et les deux cotés s’entendent sur une amende ou, a tout
le moins, sur la réduction d’une amende. Ils peuvent étre trés avantageux pour les deux cotés
car ils permettent d’économiser du temps et des moyens et ils devraient permettre aux
autorités de la concurrence d’allouer leurs ressources de fagon plus efficiente de maniére a

renforcer leur activité de répression, en particulier contre les cartels.

e Les réglements négociés seront facilités par 1’emploi de procédures prévisibles et
transparentes, ce qui devrait faire prendre conscience aux défendeurs des « avantages »
d’une attitude coopérative et des risques auxquels ils s’exposeraient en refusant de
collaborer. La transparence et la prévisibilité des procédures doivent renforcer 1’incitation a
transiger et la probabilité que les deux camps s’entendent sur les termes d’une transaction
judiciaire, y compris la sanction qui en découle. Les asymétries d’information et les
incertitudes peuvent géner la conclusion d’un réglement négocié. Il peut généralement étre
préférable, pour atténuer les incertitudes et les risques d’une évaluation incorrecte des faits,
de régler une affaire par la négociation une fois que 1’autorité de la concurrence a établi les
faits pertinents et il peut étre souhaitable que, en régle générale, cette autorité ne recherche
pas trop précocement un réglement négocié.

e Le réglement négocié des affaires d’atteinte a la concurrence peut susciter des interrogations
sur I’efficacité de la dissuasion. S’ils sont correctement appliqués dans le contexte d’une
menace crédible de sanctions suffisamment lourdes qui pourraient résulter d’un procés ou
d’une condamnation, les réglements négociés ne devraient pas nuire a la dissuasion. Cela
¢tant, il peut étre tentant de recourir aux transactions pour réduire rapidement le nombre
d’affaires inscrites au réle d’une agence et de se débarrasser ainsi de cas « difficiles » au lieu
de défendre le bien commun en recherchant I’effet de dissuasion maximum. Il peut étre
délicat d’apprécier comment le compromis entre une réduction de I’amende infligée et un
meilleur emploi des moyens disponibles et les autres aspects d’un réglement négocié peut
affecter I’effet de dissuasion visé. Cependant, la maximisation de 1’effet dissuasif peut étre
un critére utile aux autorités de la concurrence pour trouver les compromis inhérents a une
négociation de peine.

A titre d’explication supplémentaire, la présente note n’emploiera le terme de « défendeur demandant a
bénéficier de la clémence » que pour le premier participant a une entente qui informe une autorité de la
concurrence de I’existence de cette entente et se voit accorder une immunité totale. Ainsi, aux fins de la
note, les participants & une entente peuvent tre soit des défendeurs demandant a bénéficier de la clémence,
soit des parties a une transaction judiciaire, mais pas les deux a la fois.
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e Le réglement négocié¢ des affaires d’entente doit aussi prendre en compte les effets des
programmes de clémence. Si les réductions de peine accordées dans le cadre de ces
transactions sont trop généreuses, 1’écart entre, d’une part, celui qui demande la clémence et
bénéficie d’une immunité et, de I'autre, le premier défendeur qui accepte de coopérer
pourrait étre tellement faible que I’incitation a solliciter la clémence pourrait s’émousser.

e  Plusieurs ouvrages sur la négociation de peine ont exprimé la crainte que les accords ainsi
conclus ne sapent les droits de la défense, notamment la présomption d’innocence et le droit
de ne pas s’incriminer soi-méme. Certaines juridictions considérent que les défendeurs
peuvent négocier ces droits et les exercer en y renongant ; dans ce cas, ces droits peuvent
étre intégrés dans un accord. Dans d’autres juridictions, les défendeurs n’ont pas forcément
le droit « d’échanger » certains droits, de telle sorte que la renonciation a ces droits ne
saurait faire partie d’un accord apres transaction judiciaire. Méme s’il est impossible de
renoncer a certains droits, notamment celui de faire appel, le réglement des affaires de cartel
par un accord aprés transaction judiciaire peut rester bénéfique.

e  Le peu d’expérience dont on dispose en matiére de transaction judiciaire dans le domaine de
la lutte contre les ententes suggére que les autorités de la concurrence qui introduisent ces
transactions pour régler des affaires d’entente pourraient envisager un mécanisme de
contrdle leur permettant d’évaluer 1’efficacité de leur politique de réglement et ses effets sur
la dissuasion comme sur les droits des parties.

1. Définition et champ d’application du document

Il n’existe pas de définition universelle du concept de transaction judiciaire, de négociation de peine
ou de réglement négocié. Un commentateur a défini en termes généraux le processus comme une pratique
pouvant inclure la négociation sur une réduction de peine, ’abandon de tout ou partie des chefs
d’accusation ou leur atténuation en contrepartie d’une reconnaissance de culpabilité, de la reconnaissance
de certains faits, de la renonciation au droit de faire appel ou de la coopération du défendeur dans une autre
affaire pénale®. Cette définition souligne que la portée des transactions judiciaires peut varier selon la
nature des « contreparties » ou des droits que chaque partie est capable de ou disposée a offrir lors de la
négociation d’un accord amiable.

En fait, au sein méme d’un pays, la forme et la portée des accords aprés négociation de la peine
peuvent varier. Comme le montrent les exemples de la section ci-apres, ces disparités deviennent encore
plus sensibles si I’on compare les procédures de réglement négocié en vigueur dans des pays différents et
dans des cadres de procédures différents. Les procédures vont de 1’approche trés structurée qu’emploient
les autorités des Etats-Unis chargées de I’application des lois pénales a des accords aprés transaction
judiciaire assez complets, tandis que d’autres FEtats recourent a des accords plus limités en les
accompagnant de procédures administratives d’exécution.

Toutes ces procédures ont en commun le fait que, par suite des négociations, chaque coté accepte de
renoncer a certains droits dont il disposerait si 1’affaire faisait I’objet d’un procés ou si une procédure
administrative débouchant sur une décision en bonne et due forme était engagée — pour le parquet ou
I’autorité de la concurrence, ¢’est le droit de demander une peine plus sévére tandis que, pour le défendeur,
ce sont certaines protections dont il bénéficierait dans le cadre d’un processus plus officiel et d’un procés
ainsi que la possibilité d’étre acquitté — et il convient d’'une amende, ou au moins d’un rabais sur une
amende (qui, dans les deux cas, peut étre subordonnée a I’accord d’un tribunal).

Michael P. Scharf, Trading Justice for Efficiency, Volume 2, Journal of International Criminal Justice, pp.
1070 (2004).
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2. Exemples de réglements négociés et de procédures de réglement négocié dans des affaires
d’entente

Aujourd'hui, les transactions judiciaires sont communément employées, surtout dans les juridictions
ou les ententes sont passibles de sanctions pénales, notamment aux Etats-Unis et au Canada. Quoique les
Etats ou la lutte contre les ententes reléve de procédures civiles ou administratives aient une expérience
plus limitée de la négociation de peine, un petit nombre d’autres juridictions comme, par exemple,
I’ Australie, 1’ Afrique du Sud, la France ou la Nouvelle-Zélande, a recours a des pratiques similaires. De
plus, a une occasion, les Pays-Bas recourent a un mécanisme analogue a la « procédure de réglement
négocié » dans une affaire d’entente, encore que la portée de cette transaction ait été définie de fagon assez
restrictive.

La section ci-aprés ne mettra en lumiére que quelques aspects du processus de réglement négocié
appliqué dans quelques juridictions, aspects qui apparaissent comme les plus importants pour I’analyse et
la comparaison des pratiques actuelles.

A. Réglement négocié d’actions pénales contre les ententes : Etats-Unis

Les Etats-Unis sont I’Etat qui a I’expérience la plus poussée de I’emploi des transactions judiciaires
dans la lutte contre les ententes. Le role que ces accords ont joué en renforcant I’efficacité des enquétes et
I’effet de dissuasion est largement reconnu. En décrivant une situation ou la menace crédible de sanctions
significatives est couplée a la possibilité pour le Département de la Justice de conclure sélectivement des
transactions judiciaires avec des personnes tant physiques que morales faisant 1’objet d’une enquéte, les
commentateurs font allusion au climat de « dog eat dog » (affrontement sans merci) que le DOJ a instauré.
Ils conviennent que cette situation a considérablement amélioré la capacité de négociation de I’Etat et son
aptitude a s’assurer la coopération des personnes physiques et morales, ce qui rend plus efficace ’action
contre les ententes’. La description ci-aprés se focalisera sur deux aspects des transactions judiciaires aux
Etats-Unis qui pourraient avoir une portée plus générale, notamment 1’accent mis sur la transparence et la
prévisibilité et sur la capacité d’imposer des amendes non négligeables méme aprés octroi d’un rabais en
échange de la coopération et de la reconnaissance de culpabilité du défendeur.'.

Anthony Hammond et Roy Penrose, Proposed criminalisation of cartels in the UK 30 (2001) (note
I’importance des sanctions pénales dans la lutte contre les ententes aux FEtats-Unis et reconnait
explicitement que la transaction judiciaire est la clef du succés du programme de ce pays pour la lutte
contre les cartels ; OCDE, Cartels: Sanctions Against Individuals 18-19 (2004). Voir aussi Scott D.
Hammond, Measuring the Value of Second-in Cooperation in Corporate Plea Negotiations, exposé
prononcé le 29 mars 2006 a 1’occasion de la Réunion de printemps tenue dans le cadre de la 54° Session
annuelle de la Section de I’American Bar Association pour le droit antitrust p. 12 (décrit comment la
coopération d’une société faisant 1’objet d’une enquéte permet au Département de la Justice de cibler
I’emploi de ses moyens et fait peser une pression accrue sur les autres personnes et sociétés sur lesquelles
porte I’enquéte).

On peut trouver ailleurs une description plus compléte de 1’utilisation des transactions judiciaires dans le
cadre d’une affaire d’entente. Voir par exemple Gary R. Spratling, Negotiating the Waters of International
Cartel Prosecutions, exposé prononcé devant la 13° session annuelle de I’Institute on White Collar Crime
(4 mars 1999) ; Scott D. Hammond, Charting New Waters in International Cartel Prosecutions, allocution
prononcée devant la 20° session annuelle de I’Institute on White Collar Crime (2 mars 2006) ; Scott D.
Hammond, Second-in Cooperation, supra note 9. En outre, 1’Antitrust Modernization Commission a
récemment organisé des audiences et des débats sur certains aspects des transactions judiciaires dans des
actions pénales contre des ententes. Les documents concernés sont disponibles a
www.amc.gov/about _commission.htm et http://www.abanet.org/cle/programs/n07wcc1.html
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En ce qui concerne les institutions et procédures, les transactions judiciaires impliquent le plus
souvent un accord entre I’Etat et la société ou la personne qui est la cible d’une enquéte et reconnait
certains faits, plaide coupable et s’engage a collaborer a I’enquéte, les deux camps s’accordant sur la
sanction préconisée. Le résultat de la transaction judiciaire est présenté a un tribunal qui, s’il I’approuve,
prononcera la sentence. Les tribunaux demeurent libres de rejeter un projet d’accord, encore qu’ils
semblent rarement faire usage de cette faculté. Dans le cadre de 1’accord, le défendeur renonce a toute une
série de droits expressément énumérés, y compris celui de ne pas plaider coupable, celui d’étre jugé par un
jury pour lequel il serait présumé innocent sauf si ’accusation prouve chaque grief sans qu’un doute
raisonnable soit possible, et enfin celui de faire appel. Le plus souvent, I’accord aprés transaction judiciaire
permet au défendeur de retirer sa reconnaissance de culpabilité si le tribunal rejette I’accord et la sanction
proposée.

Principes : transparence, prévisibilité et proportionnalité sont les maitres mots du réglement négocié
des affaires d’entente. Les responsables du Département de la Justice (DOJ) ont souligné & maintes reprises
I’importance de ces principes'' et les observateurs extérieurs en ont aussi pris acte en comparant leurs
pratiques nationales en matiére de réglement négocié avec celles du DOJ'%. Les lignes directrices sur la
détermination de la peine (Sentencing Guidelines), qui donnent aux tribunaux fédéraux un baréme de
sanctions pour la commission de certains crimes au regard de la législation fédérale, dont les infractions a
la loi Sherman (Loi antitrust), sont la pierre angulaire de I’application de ce principe’. De plus, elles
fournissent indirectement a I’Etat et au défendeur un cadre pour la négociation d’un réglement puisque les
deux cotés savent que la peine recommandée doit &étre cohérente avec les Lignes directrices sur la
détermination de la peine pour étre approuvée par le tribunal. Les Lignes directrices sur la détermination de
la peine indiquent non seulement une gamme de sanctions, mais aussi les circonstances qui peuvent
justifier une atténuation de la peine'®. Il semblerait donc que, si un membre d’un cartel soumis & une
enquéte se demande s’il doit coopérer avec 1’Etat et plaider coupable, la gamme des sanctions possibles ou
probables et celle des avantages pouvant résulter de sa collaboration sont assez claires avant méme que la
négociation ne s’engage.

Bien que les Lignes directrices sur la détermination de la peine constituent un cadre détaillé pour la
détermination des sanctions, il semble qu’elles offrent aussi une marge de manceuvre non négligeable pour
que les sanctions proposées soient considérées comme justes dans une affaire donnée. Les récompenses
accordées a ceux qui acceptent de coopérer sont spécifiques a 1’affaire et la valeur de leur collaboration

Voir par exemple Gary R. Spratling, Transparency in Enforcement Maximizes Cooperation from Antitrust
Offenders, dans les Actes annuels de la 26° session du FORDHAM CORPORATE LAW INSTITUTE pp.613, 616-
17 (B. Hawk éd. 2000) et les exposés cités supra note 10.

Ray Finkelstein, Notes on Penalties in Antitrust Cases: An Australian/US Comparison, exposé prononcé
devant la Commission de réforme du droit australienne, 9 juin 2001 (dans lequel il note que le calcul de la
peine est un processus beaucoup plus « réglementé » et prévisible aux Etats-Unis qu’en Australie).

1 Les Lignes directrices sur la détermination de la peine sont disponibles a 1’adresse
http://www.ussc.gov/guidelin.htm. Bien qu’elles ne soient considérées que comme indicatives et que leur
application ne soit plus obligatoire a la suite de plusieurs décisions récentes de la Cour supréme, les
tribunaux continuent a les appliquer.

Les circonstances atténuantes les plus pertinentes qui concernent la coopération sont: la date de la
coopération ; I'importance des preuves, y compris I’exhaustivité de la recherche ; les informations sur
d’autres activités collusives et la reconnaissance de responsabilité. En acceptant de coopérer avec 1’Etat et
de plaider coupable, les défendeurs peuvent obtenir un rabais substantiel sur leur amende ; une dérogation
accordée si ’aide fournie est importante peut aboutir a une sanction inférieure a la peine plancher
envisagée dans les Lignes directrices. Les Lignes directrices prennent aussi en compte des facteurs
susceptibles d’aggraver la peine (par exemple le fait de diriger une association de malfaiteurs dans le cadre
d’une entente).
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accept the recommended sentence, the United States and the defendant agree that this Plea
Agreement, except for Paragraph 11(b) below, shall be rendered void.

(b) If the Court does not accept the recommended sentence,

the defendant will be free to withdraw its guilty plea (Fed. R. Crim. P. 11(c)(5) and (d)). If the
defendant withdraws its plea of guilty, this Plea Agreement, the guilty plea, and any statement made in the
course of any proceedings under Fed. R. Crim. P. 11 regarding the guilty plea or this Plea Agreement or
made in the course of plea discussions with an attorney for the government shall not be admissible against
the defendant in any criminal or civil proceeding, except as otherwise provided in Fed. R. Evid. 410. In
addition, the defendant agrees that, if it withdraws its guilty plea pursuant to this subparagraph of the Plea
Agreement, the statute of limitations period for any offense referred to in Paragraph 16 of this Plea
Agreement will be tolled for the period between the date of the signing of the Plea Agreement and the date
the defendant withdrew its guilty plea or for a period of sixty (60) days after the date of the signing of the
Plea Agreement, whichever period is greater. |

12 [The defendant shall give notice of its conviction and sentence to

victims of the offense as specified in the presentence report. The form of the notice shall be approved
by the U.S. Probation Officer and the Court. The defendant shall bear the costs associated with the mailing
of the notice.]

[The defendant shall publicize at its expense in [the Wall Street Journal] and in [the New York Times]
in prominent, one-quarter page advertisements within ten days of the date of conviction the nature of the
offense committed by the defendant in this case, the fact of conviction, the sentence imposed in this case,
and the steps that will be taken to prevent the recurrence of similar offenses.]

[13. In light of the availability of civil causes of actions, which potentially provide for a recovery
of a multiple of actual damages, the United States agrees that it will not seek a restitution order for the
offense charged in the Information.”’]

26 The optional notices in Paragraph 12 have been ordered previously in Division cases where it was agreed

that defendant provide notice to victims or public notice of the offense.

= If civil actions have been filed, this language should be modified to reflect the filing of these suits; the staff

may want to cite those filed cases in this paragraph and state “In light of the civil cases filed, which
potentially provide . . ..”
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28
DEFENDANT’S COOPERATION

29
14. The defendant [and its [LIST TYPES OF OTHER RELATED CORPORATE ENTITIES]

[(collectively, "related entities") --- only use if more than one type of related entity is listed]] will cooperate
fully and truthfully with the United States in the prosecution of this case, the conduct of the current federal
investigation of violations of federal antitrust and related criminal laws involving the [manufacture or sale]
of [PRODUCT]”, any other federal investigation resulting therefrom, and any litigation or other
proceedings arising or resulting from any such investigation to which the United States is a party (“Federal

1
Proceeding”).  The ongoing, full, and truthful cooperation of the defendant shall include, but not be
limited to:

(a) producing to the United States all non-privileged’” documents, information, and other materials,
wherever located,” in the possession, custody, or control of the defendant [or any of its [related entities]],
requested by the United States in connection with any Federal Proceeding;

% The entities and employees covered in the cooperation terms in Paragraphs 14 and 15 must be co-extensive

with the nonprosecution terms of Paragraphs 16 and 17(a). For instance, if the named defendant and
certain related entities (e.g., subsidiaries) are receiving nonprosecution protection (i.e., transactional
immunity) under Paragraph 16, then the same entities must be required to provide ongoing cooperation
under Paragraph 14 of the Plea Agreement. Likewise, the class of individuals (i.e., the directors, officers,
and employees of the defendant and its related entities) receiving nonprosecution protection under
Paragraph 17(a) must be required to provide ongoing cooperation under Paragraphs 14(b), 14(c), and 15.

¥ Related entities such as subsidiaries of the named corporate defendant may be covered by the Plea

Agreement if those entities can and will provide ongoing cooperation to the staff in its investigation. Often
the covered subsidiaries are limited to those that “are engaged in the sale or production” of the product at
issue. While past Division plea included “affiliates” in the definition of related entities, the Division’s
current practice is not to include such a broad term in the Plea Agreement. If the defendant seeks to have
certain affiliates included, those affiliates should be specifically named.

30 If the investigation involves a domestic conspiracy, this description will be limited in the cooperation

provision normally to “the [manufacture or sale] of [PRODUCT] in [geographic area] . . ..”

o The term “Federal Proceeding” identifies the federal investigations and litigation in which the corporate

defendant and its employees must cooperate in order to receive the Plea Agreement's protections.
Paragraph 14 defines how the corporate defendant must cooperate in any Federal Proceeding. Paragraph
15(a)-(f) defines how the directors, officers, and employees of the corporate defendant must cooperate in
any Federal Proceeding.

32 The term “non-privileged” should be included except in rare situations where a claim of privilege could be

asserted over key information, the production of which is a critical part of the defendant’s cooperation. As
required by the Deputy Attorney General review directive, staff must obtain prior permission from the
Antitrust Division’s DAAG for Criminal Enforcement before requesting any waiver of the attorney-client
privilege as a condition of cooperation pursuant to a plea agreement, amnesty, or in any other setting. See
McCallum Memo, Criminal Resource Manual at 163, available at
http://www.usdoj.gov/usao/eousa/foia_reading room/usam/title9/crm00163.htm.

3 The defendant’s obligation to produce responsive documents in its possession, custody, or control

wherever located applies to plea agreements in both domestic and international cases. See Negotiating The
Waters Of International Cartel Prosecutions -- Antitrust Division Policies Relating To Plea Agreements In
International Cases, Speech by Gary R. Spratling, Before ABA Criminal Justice Section 13™ Annual
National Institute on White Collar Crime at § II(B), p4 - 5 (March 4, 1999), available at
http://www.usdoj.gov/atr/public/speeches/2275.htm, (hereinafter “Negotiating The Waters”) for a
discussion of the defendant’s obligation in international cases to produce documents wherever located.
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[(b) securing the ongoing, full, and truthful cooperation, as defined

in Paragraph 15 of this Plea Agreement, of [NAMED INDIVIDUALS], including making such
persons available in the United States and at other mutually agreed-upon locations, at the defendant’s
expense, for interviews and the provision of testimony in grand jury, trial, and other judicial proceedings in
connection with any Federal Proceeding;]** and

(c) using its best efforts® to secure the ongoing, full, and truthful

cooperation, as defined in Paragraph 15 of this Plea Agreement, of the current [and forrner]36
directors, officers, and employees of the defendant [or any of its [related entities]][, in addition to those
specified in subparagraph (b) above,] as may be requested by the United States,[but excluding [Samuel T.
Jones], [John R. Doe], and [Robert P. Smith],]*’ including making these persons available [in the United
States and at other mutually agreed-upon locations], at the defendant’s expense, for interviews and the
provision of testimony in grand jury, trial, and other judicial proceedings in connection with any Federal
Proceeding.

15. The ongoing, full, and truthful cooperation of each person described in [either] Paragraph 14(b)
[or 14(c)] above will be subject to the procedures and protections of this paragraph, and shall include, but
not be limited to:

(a) producing [in the United States and at other mutually agreed-upon locations] all non-privileged®®
documents, including claimed personal documents, and other materials, wherever located, requested by
attorneys and agents of the United States;

(b) making himself or herself available for interviews [in the United States and at other mutually
agreed-upon locations], not at the expense of the United States, upon the request of attorneys and agents of
the United States;

4 This provision has been used infrequently where the defendant’s cooperation is based on the cooperation of

certain key foreign-based executives and the company’s cooperation is essentially meaningless without the
Division having access to the specified individuals. See “Negotiating The Waters” at § II(E), p. 6-7.

» See “Negotiating The Waters” at § II(F), p. 7-8 for a discussion of what constitutes best efforts.

3 If the nonprosecution terms of Paragraph 17(a) cover former executives, then the cooperation terms of

Paragraphs 14(c) and 15 must also cover former employees. Before nonprosecution protections of the
corporate plea agreement will be extended to former employees, company counsel must make a
commitment that the company can assist in securing the cooperation of key former employees, e.g., that the
former employees will be made available for interviews. If a former employee is now employed at a
competitor and is a subject or target of the investigation, the employee will be excluded from Paragraphs
14(c) and 17(a).

3 The Division seeks to prosecute culpable individuals from all corporate conspirators, domestic and foreign,

except the amnesty applicant, and thus, will carve culpable individuals out of the corporate plea agreement.
Companies that offer early cooperation may have fewer carved-out executives than latecomers. See
Measuring the Value of Second-In Cooperation in Corporate Plea Negotiations, Speech by Scott D.
Hammond, Before 54th Annual American Bar Association Section of Antitrust Law Spring Meeting at §
II(D)(March 29, 2006), available at http://www.usdoj.gov/atr/public/speeches/215514.htm. Employees
refusing to cooperate may also be carved out of the Plea Agreement’s coverage. The carved-out individuals
will be excluded from both the corporate cooperation requirements of Paragraph 14(c) and the
nonprosecution coverage of Paragraph 17(a).

38 See footnote 32.
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(c) responding fully and truthfully to all inquiries of the United States in connection with any Federal
Proceeding, without falsely implicating any person or intentionally withholding any information, subject to
the penalties of making false statements (18 U.S.C. § 1001) and obstruction of justice (18 U.S.C. § 1503 et

seq.);

(d) otherwise voluntarily providing the United States with any non-privileged” material or
information not requested in (a) - (¢) of this paragraph that he or she may have that is related to any Federal
Proceeding;

(e) when called upon to do so by the United States in connection with any Federal Proceeding,
testifying in grand jury, trial, and other judicial proceedings| in the United States] fully, truthfully, and
under oath, subject to the penalties of perjury (18 U.S.C. § 1621), making false statements or declarations
in grand jury or court proceedings (18 U.S.C. § 1623), contempt (18 U.S.C. §§ 401-402), and obstruction
of justice (18 U.S.C. § 1503 ef seq.); and

(f) agreeing that, if the agreement not to prosecute him or

her in this Plea Agreement is rendered void under Paragraph 17(c), the statute of limitations period
for any Relevant Offense as defined in Paragraph 17(a) will be tolled as to him or her for the period
between the date of the signing of this Plea Agreement and six (6) months after the date that the United
States gave notice of its intent to void its obligations to that person under the Plea Agreement.*

GOVERNMENT’S AGREEMENT

16. Upon acceptance of the guilty plea called for by this Plea Agreement and the imposition of the
recommended sentence, and subject to the cooperation requirements of Paragraph 14 of this Plea
Agreement, the United States agrees that it will not bring further criminal charges against the defendant [or
any of its [related entities]] for any act or offense committed before the date of this Plea Agreement that
was undertaken in furtherance of an antitrust conspiracy involving the [manufacture or sale] of
[PRODUCT]". The nonprosecution terms of this paragraph do not apply to civil matters of any kind, to
any violation of the federal tax or securities laws, or to any crime of violence.

17. The United States agrees to the following:

(a) Upon the Court’s acceptance of the guilty plea called for by this Plea Agreement and the
imposition of the recommended sentence and subject to the exceptions noted in Paragraph 17(c), the
United States will not bring criminal charges against any current [or former] director, officer, or employee
of the defendant [or its [related entities]] for any act or offense committed before the date of this Plea
Agreement and while that person was acting as a director, officer, or employee of the defendant [or its
[related entities]] that was undertaken in furtherance of an antitrust conspiracy involving the [manufacture
or sale] of [PRODUCT]* (“Relevant Offense”)[, except that the protections granted in this paragraph shall
not apply to [Samuel T. Jones], [John R. Doe], or [Robert P. Smith])];

39 See footnote 32.

40 Cooperating individuals will have to sign a separate letter tolling the statute of limitations with respect to

them before they can receive the nonprosecution protections of the corporate plea agreement.

4 If the investigation involves a domestic conspiracy, the nonprosecution provisions will normally be limited

to “the [manufacture or sale] of [PRODUCT] in [GEOGRAPHIC AREA].”

2 See footnote 41.
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(b) Should the United States determine that any current or former director, officer, or employee of
the defendant [or its [related entities]] may have information relevant to any Federal Proceeding, the
United States may request that person’s cooperation under the terms of this Plea Agreement by written
request delivered to counsel for the individual (with a copy to the undersigned counsel for the defendant)
or, if the individual is not known by the United States to be represented, to the undersigned counsel for the
defendant;

(c) If any person requested to provide cooperation under Paragraph 17(b) fails to comply with his or
her obligations under Paragraph 15, then the terms of this Plea Agreement as they pertain to that person,
and the agreement not to prosecute that person granted in this Plea Agreement, shall be rendered void,;

(d) Except as provided in Paragraph 17(e), information provided by a person described in Paragraph
17(b) to the United States under the terms of this Plea Agreement pertaining to any Relevant Offense, or
any information directly or indirectly derived from that information, may not be used against that person in
a criminal case, except in a prosecution for perjury (18 U.S.C. § 1621), making a false statement or
declaration (18 U.S.C. §§ 1001, 1623), or obstruction of justice (18 U.S.C. § 1503 et seq.);

(e) If any person who provides information to the United States under this Plea Agreement fails to
comply fully with his or her obligations under Paragraph 15 of this Plea Agreement, the agreement in
Paragraph 17(d) not to use that information or any information directly or indirectly derived from it against
that person in a criminal case shall be rendered void;

(f) The nonprosecution terms of this paragraph do not apply to civil matters of any kind, to any
violation of the federal tax or securities laws, or to any crime of violence; and

(g) Documents provided under Paragraphs 14(a) and 15(a) shall be deemed responsive to outstanding
grand jury subpoenas issued to the defendant [or any of its [related entities]].*”

[18.* The United States agrees that when any person travels to the United States for interviews,
grand jury appearances, or court appearances pursuant to this Plea Agreement, or for meetings with
counsel in preparation therefor, the United States will take no action, based upon any Relevant Offense, to
subject such person to arrest, detention, or service of process, or to prevent such person from departing the
United States. This paragraph does not apply to an individual's commission of perjury (18 U.S.C. § 1621),
making false statements (18 U.S.C. § 1001), making false statements or declarations in grand jury or court
proceedings (18 U.S.C. § 1623), obstruction of justice (18 U.S.C. § 1503 ef seq.), or contempt (18 U.S.C.
§§ 401-402) in connection with any testimony or information provided or requested in any Federal
Proceeding.]

[19. The defendant understands that it may be subject to administrative action by federal or
state agencies other than the United States Department of Justice, Antitrust Division, based upon the
conviction resulting from this Plea Agreement, and that this Plea Agreement in no way controls whatever
action, if any, other agencies may take. However, the United States agrees that, if requested, it will advise
the appropriate officials of any governmental agency considering such administrative action of the fact,

# For a discussion of Division policy on this issue, see “Negotiating The Waters” at § I1(C), p. 5-6.

44 Paragraph 18 may be inserted if the defendant has foreign-located officers, directors, or employees. See

“Negotiating The Waters” at § II(G), p. 8-9 for a discussion of Division policy regarding this safe passage
provision.
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manner, and extent of the cooperation of the defendant [and its [related entities]] as a matter for that
agency to consider before determining what administrative action, if any, to take.]*

REPRESENTATION BY COUNSEL

20. The defendant has been represented by counsel and is fully satisfied that its attorneys have
provided competent legal representation. The defendant has thoroughly reviewed this Plea Agreement and
acknowledges that counsel has advised it of the nature of the charge, any possible defenses to the charge,
and the nature and range of possible sentences.

VOLUNTARY PLEA

21. The defendant’s decision to enter into this Plea Agreement and to tender a plea of guilty is freely
and voluntarily made and is not the result of force, threats, assurances, promises, or representations other
than the representations contained in this Plea Agreement. The United States has made no promises or
representations to the defendant as to whether the Court will accept or reject the recommendations
contained within this Plea Agreement.

VIOLATION OF PLEA AGREEMENT

22. The defendant agrees that, should the United States determine in good faith, during the period
that any Federal Proceeding is pending, that the defendant [or any of its [related entities]] have failed to
provide full and truthful cooperation, as described in Paragraph 14 of this Plea Agreement, or has
otherwise violated any provision of this Plea Agreement, the United States will notify counsel for the
defendant in writing by personal or overnight delivery or facsimile transmission and may also notify
counsel by telephone of its intention to void any of its obligations under this Plea Agreement (except its
obligations under this paragraph),” and the defendant [and its [related entities]] shall be subject to
prosecution for any federal crime of which the United States has knowledge including, but not limited to,
the substantive offenses relating to the investigation resulting in this Plea Agreement. The defendant [and
its [related entities]] agree that, in the event that the United States is released from its obligations under this
Plea Agreement and brings criminal charges against the defendant [or its [related entities]] for any offense
referred to in Paragraph 16 of this Plea Agreement, the statute of limitations period for such offense will be
tolled for the period between the date of the signing of this Plea Agreement and six (6) months after the
date the United States gave notice of its intent to void its obligations under this Plea Agreement.

23. The defendant understands and agrees that in any further prosecution

of it [or its [related entities]] resulting from the release of the United States from its obligations under
this Plea Agreement, because of the defendant’s [or its [related entities’]] violation of the Plea Agreement,
any documents, statements, information, testimony, or evidence provided by it[, its [related entities],] or
[current or former directors, officers, or employees of it [or its [related entities]]]* to attorneys or agents of
the United States, federal grand juries, or courts, and any leads derived therefrom, may be used against it
[or its [related entities]] in any such further prosecution. In addition, the defendant unconditionally waives

* Optional paragraph where administrative actions are a possibility.

4 See “Negotiating The Waters” at § II(H), p. 9 for a discussion of Division policy regarding voiding the

Plea Agreement.

4 This language should be consistent with the individuals covered in the nonprosecution and cooperation

paragraphs.
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its right to challenge the use of such evidence in any such further prosecution, notwithstanding the
protections of Fed. R. Evid. 410.
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ENTIRETY OF AGREEMENT

24. This Plea Agreement constitutes the entire agreement between the

United States and the defendant concerning the disposition of the criminal charge[s] in this case. This
Plea Agreement cannot be modified except in writing, signed by the United States and the defendant.

25. The undersigned is authorized to enter this Plea Agreement on behalf of the defendant as
evidenced by the Resolution of the Board of Directors of the defendant attached to, and incorporated by
reference in, this Plea Agreement.

26. The undersigned attorneys for the United States have been authorized

by the Attorney General of the United States to enter this Plea Agreement on behalf of the United
States.

[27. A facsimile signature shall be deemed an original signature for the purpose of executing

this Plea Agreement. Multiple signature pages are authorized for the purpose of executing this Plea
Agreement.]

DATED:

Respectfully submitted,

BY: BY:

[CORPORATE REPRESENTATIVE]*®  [STAFF]
[Title]

[Global Products, Inc.]

4 Most courts will not accept a corporate plea agreement that is executed by counsel for the company. An

authorized corporate officer, not the company attorney, must normally sign the Plea Agreement and the
Resolution of the Board of Directors, which is attached to the Plea Agreement, should grant that officer the
power to enter into the agreement on behalf of the company.
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Attorneys
U.S. Department of Justice
Antitrust Division
[STREET ADDRESS]
[CITY, STATE, ZIP CODE]

Tel.: [(XXX) XXX-XXXX]

BY:

[NAME OF CORPORATE COUNSEL]

Counsel for [Global Products, Inc.]
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INDONESIA

Cartel' is a combination of producers or sellers that join together to control a product’s production or
price or association of forms with common interests, seeking to prevent extreme or unfair competition,
allocate or sharing markets. Cartel was created through an agreement made by some competing business
actors with the intention of influencing prices by fixing price, or dividing marketing territory or allocating
the market, or arranging production and or marketing of certain goods and or services. Cartel was made in
order to eliminate competition amongst them. By the reduction of competition amongst them, the conduct
appears like monopolist, and in general monopolist will earn maximum profit from the consumer.

Experiences of competition institutions in the worldwide have proved that cartel is the worst
agreement due to such agreement can cause loss reaching billions of dollar every year, not only for
consumer but also economy of a country. Cartel does not recognize border of country, since cartel made by
business actors in the specified country could also impact on their own domestic market, but it has impact
on the market in other country.

All business actors can make cartel operating in the same line of business in the same market or cartel
made by some business actors existing in the dominant position in the said market that it can affect the
market if combined. In the market for which the producer in the small amount with specific products and
has an inelastic demand, cartel will be greater in the market for which the producer in the great amount
which produce general products and has elastic demand.

Similar to Business Competition Law in other countries, Indonesian Business Competition Law also
regulates regarding the prohibition of cartel’. Principally, this article regulates that two or more business
actors who are having mutual competition that they are not allowed entering into agreement to influence
price by way of regulating production and or goods and or service marketing. This prohibition will not
directly apply, as it must be prior seen on the impact thercof, whether the said agreement can result in
monopolistic practice and or unfair business competition or not. It becomes distinctive in regulating cartel
in Indonesia compared to other countries. In other countries, prohibition of cartel is enforced as per se
illegal, but according to of Business Competition Law in Indonesia, cartel is regulated on the basis of rule
of reason.

Bryan A.Garner, Black’s Law Dictionary, seventh edition, West Group, United States of America, 199,
Page 206.

1bid, Article 11: “business actors shall be prohibited from entering into agreements with their competing
business actors, with the intention of influencing prices by arranging production and or marketing or
certain goods and or services, which may result in monopolistic practices and or unfair business
competition.
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1. Legal Framework and Policy Issues
1.1 KPPU’s authority in handling cartel case

The Commission for the Supervision of Business Competition (KPPU) represents an independent
authority established to supervise the implementation of Law Number 5 of 1999 (Law No.5/1999)
concerning Prohibition of Monopolistic Practice and Unfair Business Competition.’ Cartel is one of forms
of agreement violating against Law No0.5/1999. Therefore, KPPU is the competent agency to handle cartel
cases in Indonesia.

1.2 Provisions on cartel prohibition in Law No.5/1999

In Law No.5/1999, there are some articles regulating on prohibition of cartel namely Articles 5, 6, 7,
8, 9 and 11. Cartel as form of prohibited agreement in Law No0.5/1999 is distinguished to some forms to
wit cartels of price, territory and production and marketing. Prohibition on cartel price are regulated in
Article 5, 6, 7 and 8. Prohibition on territorial cartel is regulated in Article 9, while production and
marketing cartel is regulated in Article 11 Law No.5/1999.

1.3 Cartel cases handled by KPPU
KPPU has handled some cartel cases, and most of them are related to price fixing. Towards those
cases, some cases proved guilty, not guilty, or not continued to the advance examination phase due to the
absence of cartel indication. Some cartel cases proved guilty are subject to administration sanction in terms
of cancellation of the relevant cartel agreement. Below are some cartel cases once handled by KPPU as
follows:
1. 2002, cartel case of production and marketing for Day Old Chick (DOC);

2. 2003, cartel case of the relevant price fixing with line cargo of Jakarta-Pontianak;

3. 2003, cartel case of price fixing and the related territory division with line cargo of Surabaya-
Makassar;

4. 2003, cartel case of price fixing for City Bus of Patas AC in DKI Jakarta;
5. 2004, cartel case of production and marketing conducted by sugar importer;

6. 2005, cartel case of the related price fixing with supply of inspection service for imported
sugar;

7. 2005, cartel case of the related price fixing with salt trading to North Sumatera;

8. 2005, cartel case of the related price fixing and regional division with distribution of Gresik
Cement;

9. 2006, cartel case of price fixing and territorial division conducted by Indonesia Concrete
Asphalt Association.

3 Article 30 UU No.5/1999

204



DAF/COMP(2007)38

1.4 Legal base and application for plea agreement in KPPU practice

In KPPU, plea agreement is known as term of consent decree or changes of conduct. While legal basis
used to implement the plea agreement is Commission Regulation Number 1 of 2006 regarding Procedures
for Case Handling in KPPU (Commission Regulation No. 1/2006).* The said plea agreement not only can
be applied in the cartel case, but also can be applied in other business competition cases.

The plea agreement can be implemented upon the course of Preliminary Examination. The
commission can stipulate that it is not necessary to conduct Advance Examination, although any
assumption of violation, if the Reported Party stated ready to carry out plea agreement. Implementation of
plea agreement is made at most 60 (sixty) days and can be renewed in accordance with Commission
Stipulation.’

Furthermore, the Commission monitor towards the implementation of stipulation on plea agreement
by forming Monitoring Team of Stipulation Implementation.® The Monitoring of Stipulation
Implementation is made to evaluate the implementation of plea agreement. The said Monitoring results are
arranged in the form of Report on Stipulation Implementation.” In case of Commission evaluates that the
Reported Party has implemented Commission Stipulation, the Commission stipulates to terminate
monitoring on stipulation implementation and not to continue to the Advance Examination.® In case of
Commission evaluates that the Reported Party is not to conduct Commission Stipulation, the Commission
stipulates to terminate Monitoring of Stipulation Implementation and stipulates to conduct Advance
Examination.’

15 Determinant factor of success on plea agreement

The main items determining success on this conduct change are evidences that can show involvement
of Reported Party in an agreement prohibited by Law No. 5/1999. Before entering into the phase of
Preliminary Examination, in the procedure for case based on the Commission Regulation No. 1/2006, there
are some activities called as research and clarification of report and monitoring of business actor. When the
case is stipulated accessed to the phase of Preliminary Examination, evidences that can show violation
conducted by the Reported Party has been summarized in a document called as the Report on Allegation of
Violation. The Report on Allegation of Violation contains data and information at least:'’

1. Identity of business actor alleged to make violation;
2. Agreement and/or activity alleged violated;
3. Method of agreement and/or business activity carried out or impact on agreement and/or

business towards competition, general interest, consumer and/or loss arising as a result of
violation;

Article 37 through 41 Commission Regulation No. 1/2006.
Article 37, Commission Regulation No. 1/2006.

Article 38, Commission Regulation No; 1/2006.

Article 39, Commission Regulation No; 1/2006.

Article 40 Commission Regulation No. 1/2006.

Article 41 Commission Regulation No. 1/2006.

Article 19 Commission Regulation No.1/2006.
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4.  Provisions on Law alleged violated; and
5. Recommendation should or not be conducted Preliminary Examination.
1.6 Incentive provided towards the Reported Party carrying out plea agreement

By any availability of comprehensive allegation of violation, Reported Party is expected to admit
his/her violation. Incentive provided by Commission Regulation No. 1/2006 is if they admit guilty and
want to carry out change of conduct, the case will not be continued to the phase of Advance Examination.
Profit that will be obtained by the Reported Party by carrying out change of conduct is to set free them
from the examination process until the decision making made by KPPU. The said process takes long time
(+ 120 working days), spends cost and influences business activity carried out by the said business actor.

1.7 Issue to enter into agreement on change of conduct

The main issue encountered in entering into agreement on change of conduct with the Reported Party
is that the latter is not ready to recognize the violation. In order to enter into agreement on change of
conduct, the Reported Party must recognize violation towards Law Number 5 of 1999. The factor causing
the absence of his/her (Reported Party) to recognize is the mistake and lack of his/her understanding
towards benefit of system of this change of conduct. They prefer to take the whole process of examination
until the end namely until KPPU issues the decision.

1.8 Imposition on compensation and penalty towards the Reported Party that has carried out the
plea agreement

Pursuant to Commission Regulation No. 1/2006, KPPU can stipulate the Reported Party to carry out
plea agreement among others by canceling agreement and paying any loss resulting from the violation.

Pursuant to Law No. 5/1999 KPPU is authorized to stipulate compensation payment and impose on
the penalty.!" The authority of KPPU in stipulating compensation is not yet formally regulated, while in
passing the limited penalty, minimum Rp. 1.000.000.000,- (one billion rupiah) and maximum Rp.
25.000.000.000,- (twenty five billion rupiah). Further regulation regarding the said compensation and
penalty is still in preparation.

Therefore, there is no penalty calculation mechanism for the Reported Party carrying out the plea
agreement and there is no reduction mechanism towards penalty that should be passed nor objection or
appeal one towards the penalty.

1.9 The benefit of plea agreement

The plea agreement is beneficial to create efficiency and effectiveness in handling the case in KPPU.
In view of KPPU, Commission and Secretariat Staff of KPPU may save energy, so that it can examine
other cases. If a case has found its settlement through mechanism on plea agreement, fair business
competition condition can be reached in a relatively brief compared to if all processes of examination are
made until the issuance of decision. In addition, mechanism on plea agreement decreases risk of objection
towards decision of KPPU so submitted by the Reported Party feeling not guilty to the District Court and
thereafter cassation proposal to the Supreme Court. Of course, process of objection takes sufficient time.
Through mechanism on plea agreement, process to handle the case can be quickly settled. By the creation
of fair business competition, social prosperity in a whole can be materialized.

1 Article 47, items fand g Law No. 5/1999.
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1.10 Sample Case

In view of cartel cases handled by KPPU as stated above, the latest case to wit cartel of price fixing
and territorial division made by Indonesia Concrete Asphalt Association can be served as sample to handle
cartel case using mechanism plea agreement or plea bargaining or plea settlement or change of conduct. In
the said case, in the Preliminary Examination, the Reported Party is ready to cancel agreement of price
fixing and agreement of territorial division. KPPU stipulates for not to continue examination to the phase
of Advance Examination and carry out monitoring towards the implementation of such agreement
cancellation. In the said stipulation, KPPU will not impose sanction or penalty on the Reported Party, but
KPPU confirms that if within 30 (thirty) days, the Reported Party does not carry out the plea agreement,
KPPU will directly stipulate Advance Examination towards the case. Plea agreement mechanism will be
just tried by KPPU in cartel case of price fixing and territorial division made by Indonesia Concrete
Asphalt Association. In this case, KPPU does not have experience in other cases in which the incentive to
reduce sanction or penalty towards the Reported Party carrying out change of conduct. It is expected that
such mechanism can run and develop effectively in handling further cases.

1.11 Plea agreement and leniency program

In connection with the leniency program, plea agreement mechanism is expected to reduce the parties
taking profit by requesting custody or amnesty towards the violation. However, such matter cannot yet be
proved, as KPPU has not yet leniency program.

2. Plea Agreement and Courts
2.1 Role of court in handling cartel case

In the system of business competition laws in Indonesia, KPPU represents case settlement
institution of business competition. Decision of KPPU is the Decision equal to that of First Instance Court,
the Reported Party can file an objection to the District Court playing the role as the Appeal Court. The
District Court will then examine the said objection case based on the Decision of KPPU or cancel the
decision of KPPU. Therefore, KPPU will directly handle cartel case, and indirectly by the Court in case of
any objection.

2.2 Controversy of mechanism on change of conduct and authority of KPPU

Business actor or public in general do not know much about plea agreement in Indonesia. In plain
view, this mechanism shows the great authority for KPPU, KPPU can terminate a case of business
competition and has had sufficient evidence to decide the Reported Party guilty, if the Reported Party is
ready to carry out change of conduct. Controversy taking place whether KPPU can negotiate the violation
in such an easy way. This arises worry that the business actor will feel safe to violate, as long as KPPU
does not know the same. If KPPU knows the violation made by the business actor, the latter can carry out
change of conduct as easy as possible with the advantage to get reduction of sanction and penalty. In
response to this matter, KPPU is of the opinion that legal spirit of business competition is not punish
business actors, but to change their unfair conduct thereby creating fair and conducive business atmosphere
for the business circle.

2.3 Mechanism difference of plea agreement/settlement in criminal law and civil law procedures
In the Indonesia criminal law procedure, known as the term of amnesty, abolition and leniency which
basically mechanism of sanctions reduction. However, such matter can take place if the guilty party

(punished) has conducted his/her punishment, then the relevant party requests to be granted the said laws
reduction. In the other hand, the civil law of procedure known as the term of peace in which when the
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hearing opens, the judge always recommends the parties to have peace. If the conflicting parties agree to
have peace, they can make negotiation by the aid of third party through mediation procedures to attain
settlement having mutually beneficial to both parties.

3. Plea Agreements/Settlements and Private Litigation

In connection with the law of civil procedure or private litigation, there is mechanism to request for
compensation from the suffered party. The latter can propose suits of compensation to the Court through
law of civil procedure. If the suffered party files compensation through KPPU, KPPU can stipulate the said
compensation in plea agreement/settlement. But, KPPU is still in process to prepare regulation regarding
the said compensation mechanism to date. Therefore, KPPU cannot yet response whether KPPU can
request the Reported Party to give compensation to the Reporting Party or whether KPPU can cooperate
with the Reporting Party in executing the suits of civil to the Court. KPPU cannot yet response whether
plea agreement/settlement can be used as the exhibit in the civil suit and whether the risk in the said law of
civil procedure can hamper business actor to enter into plea agreement/settlement.
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SOUTH AFRICA

1. Introduction

This paper sets out the experiences of the South African Competition Commission (“the CCSA”) and
the manner in which it has settled and currently settles alleged contraventions of South African competition
laws. We deal with the issues from a broad perspective which sets out our general approach to all
settlements rather than focusing exclusively on cartels.

2. Legal Framework

The CCSA is one of three bodies established by the Act and is responsible for the investigation,
control and evaluation of restrictive practices which include so-called cartel behaviour. In contrast, the
Competition Tribunal (“the Tribunal”) is responsible to adjudicate such matters while the Competition
Appeal Court (“the CAC”) hears appeals and reviews of decisions of the Tribunal (and also on occasion of
the CCSA). The Tribunal is not an ordinary court but is an independent and impartial tribunal dealing with
the proceedings which are civil in nature. Although the Act empowers the Tribunal to impose
administrative penalties, these are not criminal sanctions.' Any settlements reached are therefore civil
settlements.

The CCSA and Tribunal are creatures of statute and operate within the parameters determined by the
Competition Act 89 of 1998 (“the Act”). They therefore have no jurisdictional powers beyond those
granted either expressly or impliedly by the Act.

The Act expressly creates a mechanism for the settlement of alleged prohibited practices without the
necessity of a trial. In terms of section 2(1) of the Act the CCSA is responsible to negotiate and conclude
consent orders, while section 49D of the Act provides that the Tribunal may confirm an agreement
(“consent agreement”) between a respondent and the CCSA as a consent order without hearing any
evidence.

The CCSA has also resolved complaints without invoking the consent order procedure in section 49D
of the Act on a number of occasions”. These took the form of a non-referral or withdrawal of a complaint
referral upon receiving appropriate undertakings from the respondents concerned. This approach was
followed by the CCSA during the first few years of its existence when it held the view that the consent
order procedure required a respondent to admit the contravention. The CCSA has since changed its
position and accepts that an admission of guilt is not a prerequisite for the granting of consent orders.

The CCSA’s power to settle without resorting to the consent order procedures was previously
challenged by the complainants in the case against Novartis SA (Pty) Ltd and others. The complainants

This point was decided in the matter of the Competition CCSA vs Federal Mogul Aftermarket Southern
Africa (Pty) Ltd and three others, Tribunal case number 08/CR/Mar01

These include important cases against GlaxoSmithKline SA (Pty) Ltd, Boeringer Ingelheim (Pty) Ltd and
Novartis SA (Pty) Ltd and Others.
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brought an application in the CAC, to review and set aside the CCSA’s settlement, but this was withdrawn
after the complainants and respondents settled the matter infer partes. The question whether the
Commission has an implied power to settle outside the parameters of section 49D has not yet been decided
by either the Tribunal or the CAC.?

While the CCSA still considers that it has an implied power to settle matters without resorting to
section 49D it has a strong preference for using this procedure and will therefore generally insist on
proceeding by way of a consent order application. This is borne out by the fact that the Competition CCSA
has, since its inception on 01 September 1999, concluded thirty agreements, twenty eight of which have
been confirmed as consent orders by the Tribunal while decisions in respect of two applications are still
pending.* In contrast only six complaints have been settled through a process of obtaining undertakings
without resorting to the consent order procedures.

The types of cases which have been settled are varied. Of the settled complaint cases, eleven have
been in respect of cartel investigations, eleven in respect of restrictive vertical practices, in particular
minimum resale price maintenance and seven in respect of an abuse of dominance. The CCSA has also
settled six cases of alleged implementations of mergers by firms without the approval of the relevant
competition authority.

The following four categories of cases have been of particular interest.

2.1 CCSA vs South African Medical Association (“SAMA”) — 23/CR/Apr04, CCSA vs Hospital
Association of South Africa (“HASA”) — 24/CR/Apr04, CCSA vs The Board of Healthcare
Funders of Southern Africa (“BHF”) — 07/CRFeb05

During a study of the healthcare industry, it came to the CCSA’s attention, that SAMA, HASA and
the BHF were each determining, recommending and publishing benchmark tariffs for medical services to
their respective members on an annual basis.

SAMA is an association of medical practitioners whose membership at the relevant time accounted
for 42,87% of all medical practitioners registered with the Health Professions Council of South Africa
(“HPCSA™). HASA is an association of private hospitals which, at the relevant time, represented 95% of
all private hospitals in South Africa. The BHF is a voluntary association of medical aid schemes which
represented 80% of all medical aid schemes registered with the Council for Medical Schemes (“CMS”). In
terms of the Act, an agreement between or concerted practice by firms, or a decision by an association of
firms, is prohibited if it is between parties in a horizontal relationship and if it involves directly or
indirectly fixing a purchase or selling price or any other trading condition.

The CCSA investigated the matter and referred three separate complaints to the Tribunal. After the
referrals, each of the associations entered into negotiations with the CCSA to settle the complaints and
agreements were concluded which the Tribunal later confirmed as consent orders. SAMA and HASA
admitted the contraventions, agreed to cease the publication of recommended tariffs to their members and
duly paid administrative penalties in the sum of R900 000 and R4 500 000 respectively.

} In the GlaxoSmithKline SA (Pty) Ltd case, Tribunal case number 79/CR/Nov04, which is discussed later in
this paper, the Tribunal stated that “There is a question mark over the validity of concluding a settlement of
a complaint that had already been referred to the Tribunal without then referring the settlement agreement
to the Tribunal.”

One of these is the matter of the CCSA vs South African Airways (Pty) Ltd, Tribunal case number
83/CR/Oct04 which is discussed on page 6.
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The BHF did not admit the contravention but agreed to pay an administrative penalty of R500 000
which was accepted by the CCSA. The BHF was further concerned that the discontinuing of the tariff
would have an adverse effect on its members and the healthcare industry as a whole. The CCSA concluded
that it was to the public benefit, in order to facilitate complex negotiations between medical schemes and
medical service providers and to enable consumers to have access to objective information concerning the
likely cost of such services, that reference prices should be permitted. It was therefore agreed that the
Council for Medical Schemes would engage with the Department of Health to determine a suitable tariff
which would ensure that the prices for services were related to the costs of providing such services. The
Department of Health recently published a draft tariff for public comment. The CCSA’s contribution in
this process was to promote transparency regarding the determination of pricing that is related to the costs
of the service providers.

2.2 CCSA and Hazel Tau and others vs GlaxoSmithKline South Africa (Pty) Ltd and others,
(together referred to as “GSK”), Boehringer Ingelheim (Pty) Ltd, Ingelheim Pharmaceuticals
(Pty) Ltd, Boehringer Ingelheim GmbH and related companies (together referred to as “BI”);

Hazel Tau and ten other complainants lodged a complaint with the CCSA against GSK and BI. A
further complaint against GSK was also lodged by the Aids Healthcare Foundation (“AHF”). It was
alleged that GSK and BI were abusing their dominance by charging excessive prices for patented anti-
retroviral medicines (“ARV’s”) to the detriment of users of ARV’s in South Africa.

Upon investigating the matter, the CCSA concluded that the respondents had contravened the Act by
charging an excessive price, refusing to give competitors access to an essential facility (i.e. secondary
licences to their patents) when it was economically feasible to do so and by engaging in exclusionary
conduct, the anti-competitive effect of which outweighed any technological, efficiency or other pro-
competitive gains. The respondents denied that they had contravened the Act but agreed to settle the matter
by entering into agreements in terms of which they did not admit guilt or pay any penalty but undertook to
grant voluntary licences to other drug manufacturers.’

These agreements were not confirmed as consent orders as at that time the CCSA was of the view that
it was not competent for such an order to be made in the absence of an admission of guilt by the
respondents. This resulted in the Aids Healthcare Foundation (“the AHF”), which was not a party to the
agreement between the CCSA and GSK, pursuing the matter in the Tribunal in its own right. In a move to
bring the AHF complaint referral to an end, GSK applied to have the consent agreement confirmed as a
consent order. The application was initially opposed by the AHF but it later withdrew its opposition. The
Tribunal however held that it could not confirm the agreement as a consent order as the CCSA no longer
had title to prosecute the complaint when the application was brought. While the question of whether or
not a respondent was required to admit guilt for purposes of a consent order was not decided, the Tribunal
indicated that had it been vested with jurisdiction it would have seen no bar to granting the consent
agreement. GSK subsequently appealed this decision and the CAC’s judgement in the matter is still
pending.

Importantly, in this matter the CCSA achieved through the settlement what it would have hoped to
obtain by prosecuting the matter, that is, the issuing of licences to third parties enabling the manufacturing
of generic ARV’s. This had the effect of significantly increasing competition in the market which
drastically reduced the cost of ARV’s to the benefit of consumers.

2.3 CCSA vs Toyota South Africa Motor (Pty) Ltd (“Toyota”), CCSA vs Nissan South Africa (Pty)
Ltd (“Nissan”), CCSA vs Daimler Chrysler South Africa (Pty) Ltd (“DCSA”), CCSA vs

GSK undertook to issue four voluntary licenses and BI three.
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Volkswagen South Africa (“VWSA”) and VWSA Dealers, CCSA vs Citroen South Africa (Pty)
Ltd (“Citroen”), CCSA vs BMW South Africa (“BMW?”), CCSA vs General Motors South
Africa (Pty) Ltd (“GMSA”), CCSA vs Ford Motor Company of Southern Africa (Pty) Ltd
(“FMC?”) and CCSA vs Subaru South Africa (Pty) Ltd (“Subaru”).

Following the receipt of a complaint, the CCSA commenced an investigation into the alleged
imposition of minimum resale prices on certain models of its vehicles by Toyota on its dealers. After
gathering evidence of the contravention the CCSA decided to refer the matter to the Tribunal for
determination. However, prior to the referral Toyota approached the CCSA and indicated its willingness to
settle the matter. A settlement agreement was concluded in terms of which Toyota infer alia agreed to pay
an administrative penalty of R12 million, to cease the practice of imposing minimum resale prices and to
institute a compliance programme to ensure compliance with the provisions of the Act. The CCSA also
engaged with Toyota regarding its co-operation in relation to another investigation which was being
conducted into the automobile industry and required Toyota to agree to full and ongoing co-operation in
relation to that investigation. Notwithstanding that Toyota did not admit to any contravention of the Act,
the Tribunal confirmed the consent agreement.

After concluding its investigation against Toyota (but before the conclusion of the agreement with
Toyota), the Commissioner initiated an investigation against the National Association of Automobile
Manufacturers (“NAAMSA”) and certain manufacturers and/or importers and distributors of new motor
vehicles in South Africa as well as their respective dealers and dealer associations. The CCSA’s
investigation encompassed allegations that the manufacturers, importers and/or dealers had fixed prices
and/or trading conditions, had entered into agreements that imposed restrictions having the effect of
substantially preventing or lessening competition, that manufacturers had imposed minimum resale prices
on their dealers, alternatively that manufacturers and dealers had agreed on minimum resale prices and that
dominant manufacturers had charged excessive prices for vehicles to the detriment of consumers.

Soon after the CCSA published its findings the various manufacturers and dealers implicated
approached the CCSA and indicated a willingness to settle the matters. Following negotiations the CCSA
settled the matters on the basis that five of the manufacturers, namely BMW, VWSA, DCSA, GMSA and
Citroen had imposed minimum resale prices on their dealers and that the franchise dealers of VWSA and
Subaru had fixed the selling prices of vehicles. In terms of the agreements the CCSA obtained
administrative penalties totalling R51 650 000 (fifty one million six hundred and fifty thousand rand). The
respondents were also all obliged to implement compliance programs. Each of the administrative penalties
was arrived at by applying the formula developed by the Tribunal in the SAA matter.® None of the
respondents admitted that it had contravened the Act.

2.4 CCSA vs The Airlines Association of Southern Africa (“AASA”) and certain of its members
i.e. South African Airways (Pty) Ltd (“SAA”), South African Airlink (Pty) Ltd (“SA Airlink”),
South African Express (Pty) Ltd (“SA Express”) and Comair (Pty) Ltd (“ Comair”), CCSA vs
SAA and Deutsche Lufthansa AG (“Lufthansa”), and CCSA and Comair (Pty) Ltd
(“Comair”) vs South African Airways (Pty) Ltd (“SAA”)

The CCSA initiated a complaint against AASA, SAA, SA Airlink, SA Express and Comair after
receiving information that the airlines had contravened the Act by agreeing to the simultaneous
introduction of an identical fuel surcharge on tickets for domestic flights. Following the initiation of the
investigation, Comair admitted its involvement in the collusive practice and agreed to assist the CCSA

6 The Competition CCSA vs South African Airways (Pty) Ltd, Tribunal case number 18/CR/Mar01 which is
discussed on page 9. Prior to this decision the CCSA had not followed any particular formula in
determining an appropriate administrative penalty.
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with its investigation. Comair further successfully applied for immunity from prosecution in terms of the
CCSA’s Corporate Leniency Policy.

In a separate matter, the CCSA also initiated a complaint against SAA and Lufthansa after obtaining
evidence that the airlines had fixed the selling price of air tickets on flights between
CapeTown/Johannesburg and Frankfurt.

The Commission also referred a complaint of an alleged abuse of dominance by SAA to the Tribunal
following a complaint by Comair that SAA had used override commissions and trust payments to induce
travel agents to sell SAA tickets for domestic flights in preference to the tickets of other airlines.

Following the CCSA’s successful prosecution of SAA and the imposition of an administrative penalty
of R45million’ for the same conduct concerned in the Comair complaint above, SAA approached the
CCSA with a view to settling all outstanding cases. The CCSA and SAA thereafter concluded agreements
settling all three of the above matters. An agreement was also entered into with Lufthansa.

In terms of the agreement regarding the fuel surcharge complaint, SAA and SA Express undertook not
to agree with any of their competitors on the introduction or increase of any levy or charge in the future, to
implement a compliance programme and to jointly pay an administrative penalty in the sum of R20
million. In respect of the SAA/Lufthansa matter, SAA and Lufthansa both undertook not to fix the selling
price of air tickets or any other products with any other competitor in the future, to implement a
compliance programme and to pay administrative penalties of R20 million and R8,5 million respectively.
In respect of the complaint relating to SAA’s payments to travel agents, SAA undertook to refrain from
entering into agreements with travel agents on terms which would induce them not to deal with competing
airlines, to implement a compliance programme and to pay an administrative penalty of R15 million.
Neither SAA nor Lufthansa admitted to a contravention in any of the agreements. Each of the
administrative penalties was again arrived at by applying the formula developed by the Tribunal in the
SAA matter.®

The Tribunal has confirmed the agreements in respect of the fuel surcharge complaint and the
SAA/Lufthansa matter as consent orders. Comair and Nationwide Airlines (Pty) Ltd (“Nationwide”), a
domestic airline which intervened in the case, opposed the Commission’s application in connection with
the complaint relating to SAA’s payments to travel agents and the Tribunal’s decision is still pending.

3. The General Approach of the CCSA to Plea Bargaining

The CCSA does not have a policy outlining the instances when it will enter into plea bargaining in
relation to any matter that it is investigating or which is pending before the Tribunal and is in principle
prepared to consider a settlement in all cases provided the purposes of the Act can be properly served
through the settlement. Matters are dealt with on a case-by-case basis on their own merits.

The CCSA has a strong preference for applying the consent order procedure in section 49D of the Act
and in the case of a settlement will usually insist on proceeding by way of a consent order application. The
CCSA may however, in appropriate circumstances, where the outcome of an investigation is uncertain and
the respondent has addressed the competition concerns, be persuaded to discontinue its investigations. The
CCSA will similarly take account of any undertakings and the basis on which they are given, when
deciding whether or not to refer a complaint where a respondent (who is not prepared to enter into an

Referred to in footnote 6.

Referred to in footnote 6.
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agreement to be confirmed as a consent order) provides undertakings which address the competition
concerns.

The CCSA, in most instances, informs the respondents of its decision to refer a complaint prior to the
referral. This provides the respondent(s) with an opportunity to approach the CCSA and to enter into
negotiations to settle a matter on mutually acceptable terms before the referral. In most instances
settlement negotiations have been initiated by the respondents.

4. The Benefits of Settlements

A settlement by way of a consent order confers significant benefits to both the respondents and the
CCSA.

From the respondent’s perspective a consent order eliminates the necessity of engaging in a lengthy
and costly trial, provides protection against fresh complaints relating to substantially the same conduct (as
a consequence of the so-called double jeopardy provisions contained in the Act), the administrative penalty
and other remedies such as interdictory relief are determined by agreement rather than being imposed
unilaterally by the Tribunal and the risk of significant reputational harm as a result of the exposure
generated by a trial and a possible conviction is avoided. Where the CCSA does not insist on an admission
of guilt the respondent also reduces the likelihood of private damages claims by third parties.

From the CCSA’s perspective a consent order provides an expeditious way of meeting the public
purposes of the Act and addressing anti-competitive conduct while at the same time conserving resources.
Once a settlement agreement has been made a consent order it may also be served, executed and enforced
as if it were an order of the High Court. The CCSA will, as a general rule, agree to a settlement on terms
and conditions which are substantially similar to those it would likely achieve through a prosecution. This
includes at a minimum, the terminating of the anti-competitive conduct complained of, ensuring future
compliance with the provisions of the Act and where applicable the imposition of an appropriate penalty to
ensure deterrence of the offender in question and others in the marketplace.

5. The CCSA’s Corporate Leniency Policy

The CCSA has a Corporate Leniency Policy (“CLP”) which is designed to encourage firms
participating in cartels to disclose information on the cartel’s activities in exchange for immunity from
prosecution or reduced penalties. The intended outcome is to encourage firms to cease cartel activity and to
report the existence of the cartel to the authorities before a prosecution is instituted against the members of
the cartel. Comair was able to successfully utilise the CCSA’s leniency policy to obtain immunity in
respect of a complaint against AASA and its members.’

When concluding any settlements of cartel cases the CCSA use the opportunity to promote the CLP to
ensure that the plea-bargaining process contributes to its effectiveness. The CCSA also insists on full
compliance with any conditions for immunity or leniency.

6. The Format of a Consent Agreement

Every consent agreement concluded by the CCSA contains an explanation of the complaint which is
the subject of investigation, the factual findings and conclusions of the CCSA in regard to the
contravention(s) of the Act, the remedies agreed upon and where applicable the amount of damages agreed
between the complainant and respondent.

? See the discussion of the CCSA vs AASA matter, Tribunal case number 43/CR/May06 on page 6.
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The remedies will include at a minimum an administrative penalty, undertakings to not commit future
contraventions of the Act and compliance programmes where these have not already been implemented.
The agreement will also state whether or not the respondent admits the contravention in question. As a
general rule the CCSA does not permit the respondent to go beyond a bare statement that it does not admit
to contravening the Act.

The practice of the CCSA when applying for the confirmation of an agreement as a consent order is to
attach the agreement to a notice of motion requesting the confirmation of the agreement as a consent order
without placing any evidence before the Tribunal. This approach was recently challenged by Comair and
Nationwide when the CCSA applied to confirm the agreement it had concluded with SAA as a consent
agreement.'’ Comair and Nationwide both argued that the CCSA as the applicant is required to present
evidence to satisfy the Tribunal that the agreement sought to be made a consent order is appropriate. The
Tribunal’s decision is still pending.

7. Right of Third Parties to Institute Private Actions for Damages

When making a consent order, the Tribunal may, with the complainant’s consent include an award of
damages. If such an award is made this precludes the complaint from instituting further civil claims. Where
the complainant does not accept damages in a consent order, this does not preclude the complainant from
pursuing its right to claim damages in a civil court.

Where damages are alleged to arise from a contravention of the Act, the complainant is required to
obtain an order from the Tribunal declaring the contravention to be a prohibited practice before instituting
proceeding in a civil court. Where a consent order has been made the Act specifically preserves the right of
a complainant to apply for a declaration that the conduct of a respondent constitutes a prohibited practice
for the purpose of claiming damages in a civil court. Notwithstanding this protection, from the perspective
of a complainant who wishes to claim damages, it is preferable that the CCSA obtains an admission of
guilt when concluding settlements. This has resulted in complainants such as Comair opposing the
confirmation of agreements which do not include an admission of guilt as consent orders.""

8. Admission of Guilt and the Role of the Complainant

The CCSA’s primary concern when settling a complaint is to secure structural remedies, or
undertakings as to conduct which address the anti-competitive effects of the conduct concerned and not to
serve the private interests of a complainant. It is therefore guided at all times by its considerations as to the
appropriate outcome of any settlement, that is, the anti-competitive conduct must cease and future
compliance with the competition laws must be ensured. If this is achieved, the CCSA will not always
require that a party admit guilt as part of the terms of settlement. The CCSA will however always
incorporate its findings in the settlement agreement thus ensuring that these findings form part of the
public record.

In appropriate circumstances, taking account of both the public interest and the interests of third
parties, the CCSA has however insisted on an admission of guilt. This has in some instances led to the
breakdown of settlement negotiations with respondents who are unwilling to make admissions that would
allow the complainant to institute a civil suit without having to prove the cause of action.

10 Referred to in footnote 4 and discussed on pages 6 and 7.

1 Referred to in footnote 4 and discussed on pages 6 and 7.
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The question whether a consent order requires an admission of a contravention is a central issue for
determination in the SAA /Comair matter.'* The Tribunal’s decision is still pending.

The CCSA is not required to defer to or consult with the complainant in deciding how to dispose of an
investigation and the complainant’s participation in a proposed settlement is therefore not required except
insofar as the respondent tenders damages. Where it considers it appropriate the CCSA will engage with a
complainant on the merits of a proposed settlement. This occurs on a case-by-case basis and with the
recognition that the complainant and the CCSA do not have a unity of interests.

9. The Quantum of the Administrative Penalty

The imposition of an administrative penalty is a power granted to the Tribunal by the Act. In terms of
the Act the penalty may not exceed 10% of a firm’s annual turnover in South Africa and its exports from
South Africa during the preceding financial year. The CCSA, assesses an appropriate penalty taking into
account the factors listed in section 59(3) of the Act, such as the nature, duration, gravity and extent of the
contravention, the degree to which the respondent has cooperated with the CCSA and whether the
respondent has previously been found in contravention of the Act. While the CCSA has given
consideration to each of these factors in the matters that it has settled no noticeable trend or pattern in its
assessment of fines has emerged. The Tribunal, in its reasons for decision in the matter of the CCSA and
SAA," developed a formula for weighting each of the factors set out in section 59(3) of the Act for
purposes of determining an appropriate penalty.'* The CCSA applied this formula when assessing the
penalties in the motor vehicle cases (except for the Toyota matter which was settled before its formulation)
and the cases involving SAA and Lufthansa. All penalties imposed were calculated on the infringing line
of business/affected commerce rather than the total turnover of the respondent firms concerned. The CCSA
will continue to be guided by the SAA decision when assessing and agreeing to an appropriate penalty for
incorporation in a consent order. It will, however advocate the use of a different formula should the
circumstances of a particular case call for this.

10. The Role of the Tribunal

In terms of section 49D(1) of the Act, the Tribunal may confirm an agreement as a consent order
without hearing evidence. Section 49D(2) of the Act further provides that “after hearing a motion for a
consent order, the Competition Tribunal must, (a) make the order as agreed to and proposed by the
Competition Commission and the respondent, (b) indicate any changes that must be made to the draft
order before it will make the order, or (c) refuse to make the order”. 1t is therefore clear that the Tribunal
is required to review any proposed remedies agreed between the parties and to exercise a discretion as to
whether or not to make the agreement a consent order. In the CCSA’s experience the Tribunal has taken an
active role in consent order proceedings while still having regard to its views.

11. Conclusion

The CCSA is of the view that it is in the public interest that it resolves matters through consent orders
as an alternative to litigation where appropriate. Although it is constrained in its resources, the CCSA has
not allowed the costs of litigation to outweigh its primary duty to ensure that a negotiated outcome should
achieve a substantially similar result to a prosecution. The almost thirty matters that have been settled by

12 Referred to in footnote 4 and discussed on pages 6 and 7.

13 Referred to in footnote 6.

At page 77 of the reasons for the decision.
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the CCSA have progressively increased awareness of the work of the CCSA and what it seeks to achieve —
a free and fair economy for all.
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BIAC

“Unlike some other systems — that of our American colleagues, for example — there is no
arrangement for simplified handling of cases in which the parties to the cartel and enforcer concur as to
the nature and scope of the illegal activity undertaken and the appropriate penalty to be imposed. . . .
[W]e may need to look at how some form of plea bargaining procedure could bring advantages in the
context of European competition law.”

Commissioner Neelie Kroes!

BIAC is pleased to provide Working Party No. 3 with its comments on Plea Bargaining and settlement of
Cartel cases.

The introduction in any jurisdiction of a plea bargaining mechanism in cartel cases raises a number of
important issues for discussion. We have considered a number of these below, with a particular focus on
preserving a firm’s right of defence, the interaction of plea bargaining with leniency programmes and the
private enforcement of competition law.

1. Legal Framework and Policy Issues
1.1 Benefits and suitability of plea bargains

We commence with some comparative observations about European and North American processes in
antitrust cartel regulation. In the European administrative systems, the agency establishes the facts of the
case, determines whether an infringement exists and imposes a penalty (although decisions may be
appealed to Courts). North American cartel regulation separates the investigative, prosecution, and
adjudication functions, wherein the agency investigates, prosecutors undertake cases, and courts determine
ultimate penalties. Prosecution is undertaken under an adversarial litigation model with the agency
required to prove its allegations to a high standard, usually expressed as “beyond reasonable doubt.” Trials
can be prolonged and may feature factual determinations by juries having no particular experience or
knowledge of competition law.

In such processes, there can be substantial systemic and participant benefits arising from plea
bargaining. The adversarial prosecution model is particularly well suited to plea bargaining as a
mechanism to reduce the overall pressure on scarce judicial (and agency) resources, reducing the number
and scope of disputes and associated legal costs, and offering a degree of predictability for the participants.
This is amply demonstrated in antitrust cases, where the overwhelming majority of (non-leniency) cases in
the U.S. and Canada are resolved without the necessity of a contested proceeding, through the means of a
“plea bargain” arrangement.

Neelie, Kroes, The First Hundred Days, Address Before the 40th Anniversary of the Studienvereinigung
Kartellrecht (Apr. 7, 2005), available at

http://europa.eu/rapid/pressReleases Action.do?reference=SPEECH/05/205 & format=PDF &aged=1 &langua
ge=EN&guilanguage=en at 5.
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However, BIAC does not believe that it is practical, even if otherwise appropriate, to merely to
“transplant” a North American-style “plea bargaining” system within the EU. In addition to the systemic
differences referred to above, there are differences in agency processes, such as the EC’s policy of
rendering final decisions on leniency and fine-reduction applicants only after extended analysis of
corporate statements and cooperation which includes assessments of whether later applicants have
provided significant added value to the evidence already in the EC’s possession at the time of the
application.2 These features of EU competition law enforcement should inform any proposal to implement
plea bargaining.

However, as a general proposition, BIAC supports the availability of plea bargaining in cartel cases.
From the EU perspective, firms should be free to distance themselves from earlier misguided action, rather
than engaging in a protracted investigation to determine facts to which the defendant firm is willing to
admit. This is subject to the need to ensure that any plea bargaining system adequately addresses the issues
raised in this response.

1.2 Preserving the rights of defence

The successful prosecution of cartel cases places a heavy burden on competition authorities. They are
expected, with limited resources, to prove to the satisfaction of an appellate body or adjudicative court that
a particular firm took part in a cartel, examining any particular aggravating or mitigating factors in arriving
at a suitable penalty. As noted above, the adversarial model requires proof to a court of the agency’s
allegations beyond reasonable doubt. EU processes require complex factual and economic analysis of
behaviour that is, by its nature, covert. EU Competition Commissioner Neelie Kroes, in a recent speech
endorsing a possible plea bargaining system at EU-level, admitted that the Commission “risks becoming
the victim of its own cartel-busting success™ if it does not manage the overload from the crackdown on
cartels. According to recently published statistics, the Commission is facing a backlog of 167 applications
by alleged cartelists seeking reduced penalties or full immunity from fines for disclosing the existence of
secret cartels. The Commission is at pains to emphasise that its resources are limited and so, with further
leniency applications likely to follow, at some point the Commission will be faced with a reality whereby it
either is not able to prosecute all the cartels which are brought to its attention, or alternatively, the cartels
are prosecuted after such a lengthy period of time that their proscription is largely meaningless from a
business perspective.

Whilst the effective management of a competition authority’s caseload is obviously important to
business, plea bargaining should not operate in such a way as to reduce a firm’s inalienable rights of
defence. Plea bargaining systems operate on essentially coercive models in which the defendant firm is
offered a choice between a lesser sanction and the prospect of a much more severe outcome (which may
include individual liability) should the matter not be resolved at an early stage. While it is recognized that
defendant firms will often undertake a form of risk analysis in determining whether to cooperate with
agencies, plea bargaining must not be used by competition authorities to apply such pressure on a
defendant firm to accept a plea bargain that it abandons a potentially successful full or partial defence.

See, generally, Bertus Van Barlingen and Mark Barennes, The European Commission’s 2002 Leniency
Notice in  Practice, Competition Policy Newsletter (Autumn  2005), available at
http://ec.europa.eu/comm/competition/publications/cpn/cpn2005_3.pdf at 6. Also, note that in a memo
released Sept. 29, 2006, the EC has outlined certain proposed changes to the Leniency Notice including,
inter alia, a revised requirement that reduction of fines applicants provide ‘compelling evidence’ in order
to be rewarded outside the bands for reduction of fines. See, European Commission, Public Consultation
on Amendment  of  the  Leniency  Notice, (Sept. 29, 2000), available at
http://ec.europa.eu/comm/competition/antitrust/legislation/leniency en.pdf.

Kroes, supra note 1 at 4.
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Where predictability of result is not certain, the right to appeal the agency’s determination should be
preserved. It is critical, therefore, that a balance is struck between the agency’s need to reduce its caseload
through resolutions and coercive measures that could generate unfair results.

A good example of where a plea bargain might usefully be incorporated relates to a global cartel
where, for instance, the majority of the illicit collusion took place in the U.S. and where the EU
involvement was relatively limited. In such a scenario, the Commission could forego the need to establish
fully an infringement in the EU where the ultimate harm may be insignificant, and yet still be seen to
police cartels effectively.

From the defendant cartelist’s point of view, any reduction in adjudication process will clearly be of
benefit, both in terms of reduced advisors’ fees during the administrative and appellate stages, reduced
interruption to management time and a reduced exposure to negative publicity and thus reputation.
Moreover, by engaging in plea bargaining a defendant company may also avoid the need to disclose
confidential financial statements and documents, which may have been unearthed during a full
investigatory process. There is also, of course, the possibility that the overall penalty to be imposed will be
reduced. Indeed, in recent cases, there has been a tendency of the Community Courts not only to uphold
the imposition of significant fines on cartelists, but even to increase the amount of an overall fine.*

1.3 Relationships between criminalisation and plea bargaining

The EC has expressed the view that reliance solely upon corporate sanctions cannot ensure adequate
deterrence and that, depending upon the level of harm to competitors and consumers, individual criminal
sanctions would be appropriate provided there is adequate certainty and protection of individual rights.5
While a discussion of the merits of individual criminal sanctions has already been the subject of another
roundtable,6 BIAC has observed that optimal deterrence for hard-core cartel behaviour is a complex issue.
Criminalisation, and particularly individual criminal liability for executives, provides very powerful
incentives for self-reporting and case resolution in leniency regimes.

However, BIAC believes that agencies should be cautious in considering and implementing
criminalisation. ~ Large discrepancies in applicable penalties among agencies could have serious
implications for leniency programs and create uncertainties as to which agency should be the recipient of
an application. Plea bargaining could compound these uncertainties.

While obviously individual criminal sanctions can provide incentives for cooperation,7 incorporation
of individual criminal sanctions into a plea bargaining model involves a range of issues, not the least of
which is the need to properly coordinate sanctions among multijurisdictional enforcement agencies so as to
avoid imposition of unduly punitive and disproportionate penalties. The prospect of extradition of
individuals from one jurisdiction to another could entail multiple sequential penalties of imprisonment and

See, Case T-236/01, Tokai Carbon and others v Commission.

5 See, OECD, Cartels: Sanctions Against Individuals, DAF/COMP(2004)39 (Jan. 10, 2005), available at
http://www.oecd.org/dataoecd/61/46/34306028.pdf at 110.

6
1d.

This precept continues to find its high-water mark in the Antitrust Division’s enforcement policy.
“Nothing is a greater deterrent and nothing is a greater incentive for a cartelist, once exposed, to cooperate
in the investigation of his co-conspirators than the threat of substantial incarceration in a U.S. prison.”
Thomas O. Barnett, Criminal Enforcement Of Antitrust Laws: The U.S. Model, Address Before the
Fordham Competition Law Institute’s Annual Conference on Competition Law and Policy (Sept. 14,
2006), available at http://www.usdoj.gov/atr/public/speeches/218336.pdf at 3.
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the prospect of “piling on” of overly punitive measures. Further, agencies may have differing views as to
the extent to which individuals may be “carved out” or excluded from defendant firm plea arrangements,
leading to misalignments of enforcement policies and impacting upon incentives for defendant firms and
individuals to approach agencies.

1.4 Providing appropriate incentives and preventing discrimination

Coupled with the concern that a competition authority might seek to exert inappropriate pressure on a
firm to accept a plea bargain, there is a risk that firms agreeing to plea bargains will be vulnerable to
discriminatory treatment by competition authorities if measures are not introduced to ensure transparency
and consistency.

These are key elements of both leniency regimes and successful plea bargaining systems. The arsenal
of “carrots and sticks” available to the agency should be publicly pronounced to enable firms to make an
informed decision on cooperation.8 In general terms, there should be greater incentives for the defendant
firm following the leniency applicant than for those who resolve their cases later in the process. Where
individual criminal sanctions may apply, policies of the agency as to the circumstances under which
executives would be eligible for coverage under the defendant firm’s plea arrangement should be spelled
out.

The likely terms of a particular plea bargain, whether it relates to a requirement that a firm publicly
admit guilt or the size of any financial penalty, could (in the absence of any restraining measures) be
unduly influenced by, for example, the negotiating strength of the defendant firm. In an extreme case, a
large firm that acted as a cartel’s “ringleader” might receive a lower penalty than a small firm with only
fringe involvement in the cartel in circumstances where both have engaged in plea bargaining. However,
discrimination might be more subtle in practice. If case resolutions remain confidential, competition
authorities may not offer similar plea bargains over time in comparable circumstances, seeking comfort
from the fact that the terms of such bargains would not enter the public domain. In the adjudicative North
American system, defendant firms are normally required to make a public admission of participation in the
offence and the terms of resolution are publicly available for other participants. This works to the benefit
of both agencies and participants as the agency is thereby able to demonstrate the increasingly punitive
results of failures to cooperate while other defendant firms may be able to make a better informed decision
on cooperation on the instant or future cases.

To avoid such discrimination, a plea bargaining system should be based on clear and published
guidelines, outlining the principles that will be followed by the competition authority in concluding a plea
bargain with a cartel participant (including, for example, details of which types of case are and are not
considered suitable candidates for plea bargaining,9 the extent of admission of guilt required by the firm in
question, guidance on how the reduction in fines will be calculated, etc.). Where published fining
guidelines exist in the particular jurisdiction, these should be adequately reflected in the plea bargaining
guidelines, which should indicate (preferably by reference to percentage figures) the likely reduction to any
financial penalty, and the circumstances in which the competition authority will consider arriving at a
different form of bargain (e.g. an agreement to maintain confidentiality or a further reduction of penalty

For example, the Japanese Fair Trade Commission sets discounting levels for firms that are second and
following to the leniency process. See, Akinori Uesugi, 4 Leniency Program a la Japonnaise: How It is
Going to be Enforced, Address Before the Fifth Annual Fall Forum, Section of Antitrust Law, American
Bar Association (Nov. 16, 2005), available at http://www jftc.go.jp/e-
page/policyupdates/speeches/051116uesugi_aba.pdf at 8.

In this regard, BIAC has already expressed its cautions that cartel enforcement not be so over-inclusive as
to capture complex business arrangements that are not clearly unlawful. See, OECD, supra note 5 at 110.
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where the defendant firm co-operates with the authority).lo It is particularly important in regimes having
prosecutorial discretion that guidelines reflect practices both of the agency and the prosecution authority.
Just as in leniency regimes, limitations upon prosecutorial discretion are key in ensuring predictability of
the process.11 Transparency will increase certainty for defendant firms of the likely terms of a plea
bargain, and ensure consistency as between participants in the same cartel, and between defendants in
general over time.

L5 Plea bargaining and leniency

Plea bargaining should not be made so attractive that cartel members take positive comfort in the
possibility of concluding a favourable bargain, to the detriment of existing leniency programmes. On
September 29, 2006, both the European Commission’s draft revised leniency notice and the European
Competition Network’s (ECN) “model leniency programme” were published.12 Whilst neither document
introduces a comprehensive “one stop shop” for leniency in the EU, it does make multi-jurisdictional
applications for leniency easier, as multiple leniency applications can be submitted to different competition
authorities in near-identical form. Thus far, the EC’s leniency policy has been highly successful..
However, in the event that plea bargaining becomes an attractive proposition to cartel members, the
number of applications for leniency may fall, with the consequence that certain cartel behaviour remains
covert. This is not to say that plea bargaining and leniency programmes cannot co-exist — the U.S. model
incorporates both — but it needs to be made clear how the two interact. BIAC would also point out that
introduction of criminalisation, and particular the threat of imprisonment as a mechanism to induce parties
to cooperate in a plea bargaining system, could actually lead to fewer cases being brought forward and a
reduction in the agency’s level of success, due to the higher standards of proof which are typically
associated with any deprivation of an individual’s rights.13

There is also a clear overlap between plea bargaining and leniency applications as regards co-
operation with the competition authority. Leniency systems generally require the cartel member to co-
operate fully with the competition authority in providing useful evidence about the cartel generally, to
enable the authority to reach an infringement decision. Depending on its structure, the plea bargaining
system may also require the cartel member’s co-operation in a similar manner. This is particularly relevant
in situations where 100% immunity from fines has already been awarded to one firm, and the other
members of the cartel are considering their options. They may apply for a lower level of immunity via the
leniency programme, may seek to conclude a plea bargain with the competition authority, or both. The
options available to them must be made clear.

2. Plea Agreements and Courts

Plea bargaining may operate in both an administrative and judicial context. Cartel behaviour is not
only subject to investigation by competition authorities, but plaintiffs may be able to bring stand-alone

Canada’s Competition Bureau is currently engaged in a public consultation process upon its immunity
program which was proclaimed in 2000. Among the questions under consideration is whether a formal
partial leniency program should be introduced. The consultation paper is available at
http://www.competitionbureau.gc.ca/internet/index.cfm?itemID=2022&lg=e.

In the Antitrust Division’s leniency practice, prosecutorial discretion is formally suppressed. See, Scott
Hammond, Fighting Cartels- Why and How? Lessons Common to Detecting and Deterring Cartel Activity,
Address Before the 3™ Nordic Competition Policy Conference (Sept. 12, 2000), available at
http://www.usdoj.gov/atr/public/speeches/6487.pdf at 7.

See, European Commission, supra note 2.

13 See, OECD, supra note 5 at 21.
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actions in national courts. In both cases, it is important to consider (i) whether the terms of a plea bargain
are open to appeal to a higher body and (ii) whether the conclusion of a plea bargain is itself subject to
judicial scrutiny.

BIAC does not consider that plea bargains should necessarily be open to appeal, as the nature of a
settlement is such that it represents the results of negotiation by the parties. Certainty of results operates as
a powerful incentive for firms considering cooperation with agencies must be considered uppermost in any
firm’s risk assessment process. However, it is important that some level of judicial scrutiny is imposed
(similar to the U.S. system, where the bargain is linked to a guilty plea and the whole procedure is subject
to judicial scrutiny), to ensure that the plea bargain is concluded in accordance with the competition
authority’s published guidelines and that no undue pressure has been brought to bear on the cartel member
in accepting the bargain. Guidelines should also establish whether a plea bargain concluded in a national
court is subject to scrutiny by a higher court, or whether plea bargains concluded in a judicial (rather than
administrative) context are considered sufficiently robust to not require a further review. In the North
American context, statutory and jurisprudential restraints give cooperating parties a high degree of
certainty that judicial scrutiny will not be such as to impair the terms of the negotiated arramgement14 while
enabling a public process. In any event, the chosen system must have sufficient integrity to avoid any
impression of “private justice.”

3. Plea Agreements / Settlements and Private Litigation

It is clear that there are many potential downsides for a defendant in entering into a plea bargain.
Consequently, the defendant will need to be offered a substantial carrot, in the form of either the lack of a
finding of guilt, or significantly reduced fines, if the incentive-based system is to function. In EU cases,
assuming that the Commission will not wish to forego the possibility of third parties seeking damages on
the basis of a plea-bargain, a defendant will need to be convinced that a plea-bargain is sufficiently
attractive that he should forego his rights of defence and, importantly, the right to appeal the ultimate
decision. This may only come in the form of a significant reduction in fines — again it is questionable
whether the Commission will be prepared to stomach such a scenario when faced with defendants which it
considers have committed one of the most egregious forms of competition law violations.

Also, as noted above, making plea bargaining an attractive option could have the effect of reducing
the number of leniency applications, which may in turn have a knock-on effect on the number of follow-on
actions brought by private claimants (particularly in those jurisdictions which allow a private claimant to
rely on the facts established in the administration decision). Whether or not the terms of the bargain
involve an admission of guilt (a subject that would need to be covered by published guidelines) will also
have an obvious effect on the number of claims. In North American leniency regimes, plea-bargained
cases typically involve an public admission of guilt which may lead private litigants to pursue civil
proceedings against the defendant firms."

The conclusion of an agreement with a competition authority (whether by way of an application for
leniency, or by way of plea bargaining) does not protect the cartel member from a potentially significant
number of private claims. Indeed, it risks exposing it to more. Some consideration has been given recently
to the interaction between leniency applications and private enforcement, for example by the European

14 See, generally, Graham Reynolds, Contrasting Canadian and U.S. Plea Practices in Antitrust Cases, The

Antitrust Source (Mar. 2006), available at http://www.abanet.org/antitrust/at-source/06/03/Mar06-
Reynolds3=23f.pdf.

Section 36 of Canada’s Competition Act, for example, allows private litigants to file civil proceedings and
rely upon the ‘record of proceedings’ in the related criminal case. To date, substantial settlements for
Canadian private claimants have followed the resolutions of the criminal cases.
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Commission in its recent Green Paper on private actions for damages. The Commission attempts to strike
a balance between encouraging firms to apply for leniency, and not inhibiting private claimants from
recovering damages clearly attributable to anti-competitive conduct. The Green Paper invites comments
on whether leniency applications should be kept confidential, whether some form of conditional rebate
might be introduced in respect of any private claim brought against the leniency applicant, and whether it
is appropriate to remove the cartel member’s joint liability, limiting the leniency applicant’s liability to the
share of the damages corresponding to the applicant’s share in the cartelised market. These options (and
others) merit discussion in the context of plea bargains, as a similar balance must be struck between
encouraging firms to reach bargains with competition authorities, and recognising the importance of
private enforcement as a means for aggrieved individuals and businesses to recoup any losses they have
suffered.
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SUMMARY OF DISCUSSION

The Chair opened the roundtable and invited Mr. Scott Hammond, Deputy Assistant Attorney General
for Criminal Enforcement at the U.S. Department of Justice Antitrust Division, and Mr. Gary Spratling, a
private practitioner who frequently represents private parties in cartel investigations, to present their views
on the use of plea agreements in U.S. anti-cartel enforcement.

Mr. Hammond began his presentation by emphasizing that in the United States, plea agreements in
cartel cases were viewed as beneficial by the government, the courts, the defendants, the victims, and the
public. Although the concept of "plea bargaining" had a negative connotation because it sounded like
justice was bargained away, these concerns did not apply in cartel cases: there were no lesser offences
included in the cartel offence that could be bargained for, there were no charge bargains, and defendants
were well represented and well informed before they waived certain rights. Mr. Hammond also pointed
out that there was no longer an international debate about whether competition authorities should be able to
reward cooperation by private parties in cartel investigations by reducing sanctions. The use of leniency
programs was widely accepted. Today the question was how competition authorities should deal with a
second or third party willing to provide timely cooperation.

Mr. Hammond next explained that while leniency programs had become the principal tool for
discovering cartels, plea agreements have become a particularly important instrument for the investigation
and prosecution of cartels. Over 90% of defendants charged in cartel cases were willing to admit their
guilt and to enter into a plea agreement; 90% of these cases were settled before a formal indictment was
returned by a grand jury. Transparency was key to encourage cooperation. Cartel members should be able
to predict with a high degree of certainty the benefits of cooperation and the likely consequences if they
did not cooperate. This included in the first place the ability to predict the likely sentence if the defendant
was convicted without reward for cooperation. The Sentencing Guidelines made it possible for defendants
to predict likely sentences. Second, parties should be aware that full immunity was available for the first to
cooperate. And third, they should be aware of the rewards for cooperation if timely cooperation was
provided but amnesty was not available.

As regards the benefits for the second or third party cooperating with an investigation, there was less
global convergence, both with respect to applicable programs and the degree of transparency. Some
jurisdictions included these parties in their leniency programs. Some countries provided fixed percentage
discounts, and there were differences as to whether the starting point of the initial fine could be
determined. In the U.S. experience, it was necessary to preserve flexibility as the value of cooperation of
the second party could vary significantly from case to case. Therefore the United States used a discount
range for second/third parties to cooperate and not fixed discounts.

The model plea agreements used by the Antitrust Division required the defendant to admit guilt. Nolo
contendere (no contest) pleas were in principle possible in federal criminal cases, but they were not
acceptable to the Antitrust Division. The plea agreements also required full cooperation and the waiver of
certain rights. In return, the government would agree not to prosecute certain conduct under applicable
criminal statutes, although tax and securities violations as well as acts of violence were not covered by this
promise. Plea agreements had to be accepted by courts which also are responsible for imposing sanctions.
Courts, however, were prohibited from participating in plea negotiations.
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In concluding, Mr. Hammond summarized several benefits of a system of plea agreements. He
emphasized the importance of maintaining proportionality with respect to other members of the same cartel
and also across different cartel cases. Certainty and finality were also valuable advantages of plea
agreements. An important instrument to obtain certainty and finality was the use of so-called “C
agreements.” When “C agreements” were used, a court was free to either accept or reject a plea
agreement, but if the court accepted the agreement the sentencing recommendation was binding and the
court could not impose a different sentence. In the last 20 years, in 99 % of the cases courts had accepted
plea agreements. Expediency and conservation of resources were also important advantages. For example,
plea agreements could be entered in the course of an investigation, and the government would not wait
until the end of an investigation before offering plea agreements.

Mr. Spratling first described the situation of a company that realized that it was facing international
cartel exposure. He explained that in this situation, a company would have to quickly make the decision;
this was the decision whether to self-report in order to obtain amnesty or immunity or, if amnesty or
immunity is unavailable, admit guilt and cooperate with the government in the hope of winning lenient
treatment, or to elect a non-cooperation strategy. The first step was predicting the potential exposure to
sanctions, such as the likely and maximum exposure to sanctions in jurisdictions around the world, for the
corporation as well as executives, including criminal sanctions, administrative fines, restitution, possible
probation, possible court monitoring and supervision. The second step was exploring and evaluating the
opportunities to avoid or mitigate sanctions.

The manner in which the various jurisdictions offered benefits for subsequent cooperating parties was
one of the largest differences in the enforcement of cartel laws. Some jurisdictions included the treatment
of subsequent cooperating parties in an extended leniency policy. In other jurisdictions such as the United
States and Canada, the treatment of subsequent cooperating parties was pursuant to announced policies, but
the penalties were negotiated between the enforcement authority and the defendant and finalized in a plea
agreement. Counsel and companies favoured the plea agreement system which provided a number of
important benefits.

Mr. Spratling then discussed eight benefits of a plea agreement system from a defendant's perspective.
The first such benefit was autonomy. There was a sense for the defendant of being informed, of having
greater confidence in the analysis of the decision, and of actively participating in determining the
disposition. Even though in reality the enforcement authority had the power to pursue the case, the
defendant would feel greater comfort in these proceedings and therefore was more likely to join the
proceedings that lead to a disposition in the case.

A closely related benefit was predictability, which included both transparency and proportionality.
When recommending to a client that it cooperate with the government, counsel had to answer tough
questions by in-house lawyers, the executives, and the board of directors. They all wanted to know the
scope of the charges, likely fine, and exposure of individuals. In this situation, counsel would benefit from
a transparent system which created a public record against which she could evaluate what the jurisdiction
has done before in similar situations and project the likely outcome. The principle of proportionality
further enhanced the ability to predict likely outcomes. By way of contrast, protocols or guidelines for
reductions of fines, whether they provided for specific percentages or ranges of percentages, may still
allow much discretion on the part of the enforcement authority and create uncertainty as to the starting
point of calculation from where the percentage reductions apply. Such a lack of predictability was a
disincentive for corporations to cooperate.

The third advantage was negotiability, which allowed a defence attorney to bargain for a better deal.

Of course any concession by the enforcement authority had the flip side of a greater amount of cooperation
demanded from the pleading party. But in plea negotiations, counsel could seek to obtain various benefits
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in return for cooperation. A fourth benefit was "optimality," which should refer to certain benefits that
may be obtainable only through plea agreements. For example, in the United States, foreign individuals
who agreed to accept responsibility, admit guilt, serve prison time in the United States, may nevertheless
obtain written assurances that their conviction would not be used to detain or deport them later. Such a
benefit was obtainable only through a plea agreement.

The next benefit was efficacy, which referred to efficient, economic and effective outcomes. Plea
agreements were efficient since they avoided pre-trial litigation, trial and appeals. Plea agreements were
economical for the defendant, in that they avoided the cost of litigation and of defending a matter through
an enforcement procedure. Plea agreements were also effective in that they dispose of a matter once and
for all. Obtaining certainty was another important benefit. Once it entered into a plea agreement, the
defendant knew exactly what was going to happen to it. It knew what the enforcement authority was going
to recommend to the court, and that in ninety-nine percent of the cases the court would impose the
recommended sentence. As Scott Hammond had pointed out, cooperating parties would come forward in
direct proportion to the certainty and predictability of their treatment following cooperation.

The seventh benefit was expediency. The pace of investigations and prosecutions was greatly
expedited and the defendants moved swiftly to resolve their exposure, to deal with the sanctions and to put
the matter behind them. The eighth benefit was finality. It could not be overstated how important finality
was to defendants, the ability to bring to an end all of the corporate and individual uncertainty, anxiety and
disruption of life that are attendant to government proceedings. All defendants wanted finality sooner
rather than later.

Combining the benefits of plea agreements discussed in Mr. Hammond's paper and those just
described from the defence perspective would explain why many observers of the U.S. system refer to plea
agreements as a mutuality of beneficial outcomes. It would also explain why well over 90 percent of all
cartel matters were resolved by plea agreements.

The Chair invited delegates to comment on the two presentations. Italy asked when and how cartel
members typically found out about a pending cartel investigation. Mr. Hammond explained that
companies may know about a cartel because they are the first to discover cartel conduct internally, or when
an investigation begins and subpoenas were issued. When contacting the Antitrust Division, companies
always wanted to know in the first place whether leniency was available. If not, some companies could
seek plea negotiations on the next day; the Division was always willing to enter into negotiations without
delay. Thus, there could be a seriatim sequence of plea agreements. Mr. Spratling added that the most
common ways for parties to find out about cartels in the United States were compliance programs, tips
from outsiders or individuals who resigned because they resisted orders to participate in a cartel; or
external events such as an FBI investigation or dawn raid by the European Commission. The way in which
cartel exposure was discovered had a critical impact on a company's reaction. In certain cases decisions
about how to proceed had to be taken within a day.

South Africa asked the speakers whether plea negotiations could break down and whether statements
during negotiations were protected in further proceedings. Scott Hammond explained that plea
negotiations could break down on occasion, although they could sometimes start up again. Statements of a
cartel member could not be used by the Division if plea negotiations broke down.

Canada asked how the government could promise a company willing to cooperate certain benefits
early in the process before the value of its cooperation was clearly known. Mr. Hammond confirmed that
it could be difficult to estimate early in the process the value of cooperation before the company was
willing to fully disclose all of its cards. It was therefore very important to establish a public record of its
settlement practice, for example by publishing settlement agreements and public speeches. In practice, the
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government would expect the party to submit a hypothetical proffer outlining the nature of its cooperation.
Sometimes the government may also insist on interviews with individuals. Any statements during such
interviews would not be used against the individual, except for impeaching subsequent inconsistent
testimony. Building good faith was crucial for both sides: the government had to develop reputation for
consistent practice, and counsel should understand not to over-sell their case. Mr. Spratling confirmed that
defence counsel should not oversell their case when making a proffer. It was important that the
government indicate expressly what deal would be available if everything contained in the proffer was
delivered, but that the deal was off the table if the party could not deliver. Mr. Hammond emphasized that
there had been no case in which the government went to court to rescind a plea agreement because the
party did not deliver.

The European Commission explained that it considered introducing direct settlements for cartel cases
when parties admitted liability. Predictability would be provided through the leniency program, the fining
guidelines and a regime introduced for direct settlements. There was an issue whether an expanded
leniency regime could accommodate direct settlements. Settlements also raised a set of complex problems,
such as the multiplicity of agreements with different parties that would be required. Leniency was
important at an early stage of the investigation to obtain evidence about a cartel. Direct settlements, on the
other hand, were more concerned with the idea of providing predictability, certainty, and accelerated
procedures and would be used when the authority was near to bringing formal charges.

The European Commission raised several questions: First, there was a question as regards the degree
of proof that would be required to trigger negotiations, in particular if settlements were considered early in
the investigation. Another question concerned the reductions available in plea agreements for the second,
third and other companies, as these reductions could have an impact on deterrence and leniency.
Moreover, under the current practice decisions were directed at all cartel participants. The European
Commission also asked about the total time period for the entire process of plea negotiations in cartel
cases; and about the nature of the 10% of cases that were not settled.

Mr. Hammond emphasized that expanded leniency programs could be combined with a settlement
system. In his view greater publicity through fining guidelines was the right way to increase transparency.
As to timing, he explained that every investigation was different. The second company cooperating with
the government also could provide useful, valuable and timely information. Negotiations could commence
very quickly. During these negotiations the government might provide information about existing
evidence to the cooperating company to encourage the company to cooperate and to direct it as to evidence
that would be valuable to the government. As regards the level of proof, the government did not have to
have sufficient evidence to file formal charges, but would have to know enough to show that there was a
probable cause to suspect a criminal offence. The second company could qualify for 20-50% discount off
of the bottom of the Guidelines range, depending on a range of factors such as the timing and value of
cooperation. The Sentencing Guidelines provided a framework for initial levels of sanctions and available
reductions. The 10% of cases that were not settled involved mostly individuals who elected to go to trial.
There had been only one case in the last 20 years where a court rejected a jointly recommended sentence in
a plea agreement because it considered the discount too generous. In that case, the head of the antitrust
division appeared before the court arguing that the court should accept the lesser, negotiated settlement.
This sent a strong signal that the Antitrust Division was committed to sentences agreed in a settlement.

Mr. Spratling also suggested that defence counsel would view expanded leniency and settlements not
as separated regimes, but as overlapping policies. It was wrong to consider that leniency policy was for
undertakings which came in early and plea agreements were for undertakings which cooperated later.
Defendants would think about leniency and settlements as complementary regimes where the plea
agreement provided an additional incentive to cooperate.

230



DAF/COMP(2007)38

The United Kingdom raised a question about the interaction between public enforcement and private
enforcement. Settlements could be difficult to achieve because parties would be concerned about follow-
on private actions. It appeared that in the United States the likelihood of private actions was not an
impediment to reaching plea agreements with the government.

Mr. Spratling explained that a plea agreement constituted prima facie evidence of guilt in a follow-on
private suit, and only the question of damages was litigated in these cases. Plaintiffs reacted not only to
plea agreements, but also to information in securities reporting forms, announcements of government
investigation, or reports by a company executive of negotiations with the government. In one specific case
the mere fact of a grand jury investigation triggered over 90 private law suits. Even though no criminal
charges were brought, the private suits continued and were eventually settled. The likelihood of civil
litigation was always discussed at the board level, but would not ultimately determine what action a
company would take. Civil liability would be an issue in any event. It could be mitigated, for example
because amnesty applicants were exposed only to single damages, but also because defendants who
cooperated early with private plaintiffs would receive favourable deals.

Mr. Hammond emphasized that a plea agreement system typically worked in favour of victims of a
cartel. However, in one respect plea agreements benefited defendants: plea agreements included a limited
factual basis with respect to the defendant’s involvement in the cartel. Not all facts were laid out in the
public record, only sufficient facts to justify the plea agreement. In that sense, there was an incentive for
defendants to enter into plea agreements.

Italy asked what cooperation would mean in a specific case. In particular, would simply accepting all
charges, without providing additional cooperation, be sufficient to qualify for a plea agreements and some
reduction of fines?

Mr. Hammond commented that a defendant who simply wanted to accept responsibility without
further cooperation would have to wait until the end of the investigation when formal charges were
brought. He explained that a plea only would result in very minor reduction under the Sentencing
Guidelines. There have not been many plea agreements without cooperation. Less than 5% of the plea
agreements in the US did not involve some component of co-operation.

BIAC outlined the North American experience where the system was based on criminalization with
individual sanctions and an adversarial system with court litigation. Fully litigated cases were long,
unpredictable and involved considerable resources. Plea bargaining systems in the North American
environment operated based on a “coercive” model. Positive characteristics of the model were enhanced
credibility, a high degree of predictability, judicial scrutiny, and transparency. There were also downsides
to the adaptation of plea bargaining models. Agencies might overreach as part of this process and might
threaten or might be able to obtain more severe sanctions than they could in a fully litigated process.
Second, the widespread use of individual criminal sanctions in the plea bargaining system represented
another layer of complexity; this could lead to piling on of harsh sanctions, particularly for individuals,
which could in turn impact the incentives for cross-border cooperation.

BIAC emphasized that the North American model could not be directly introduced in Europe.
Nevertheless, BIAC would welcome plea bargaining in cartel cases in Europe for several reasons. First, it
allowed firms to put cases behind them. Second, competition authorities should be able to efficiently
process more cases and avoid lengthy procedures. On the other hand, defendants would have to be offered
benefits like reduced fines or not being required to admit guilt. It would also be important to protect rights
of defence and ensure consistent treatment and transparency. It would be important to build up
predictability through consistent settlement practice. Cases would have to be settled early in the process,
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ideally before a full statement of objections was issued. In addition, necessary proof would be a key
element of the system. Transparency built into a settlement system should also assist private litigants.

The Chair asked New Zealand to provide an overview of its newly developed process for the
settlement of cartel cases. New Zealand explained that it had adopted a three stage process. In the
proposal stage, parties were required to submit witness statements as to all matters in the defendant's
knowledge, provide undiscovered documents, propose penalties, and explain circumstances that should be
taken into account. During the assessment phase, commission staff and external counsel work through
available material to assess whether the materials were adequate and satisfactory. If the materials were
considered sufficient, a draft cooperation agreement and a draft agreed statement of facts were drawn up.
In the recommendation phase, staff recommended to the Commission a settlement offer. The Commission
could always reject the cooperation agreement.

The process was highly formalized in light of New Zealand's experience when it introduced a leniency
program and settlements approximately two years ago. Then, a large number of applicants was willing to
come in and cooperate with the Commission. But there was too much uncertainty about requirements
under the leniency policy and therefore the policy was not easy to implement. There was also uncertainty
among staff about what the Commission would require for accepting proposed settlements. In particular
individuals were reluctant to cooperate in light of the uncertainty. Under the current, more detailed
approach all parties knew in advance what was required from them. This has helped to Commission to put
a large number of cases on a fast track. 25 cartel cases were currently under investigation and
approximately 20 plea negotiations were ongoing. In the first cooperation case that was brought before the
court, the Commission was instructed to advise the court in the future of the basis on which it had reached
the settlement agreement and a recommended sentence. The courts were in particular concerned when
sanctions for individuals were recommended. In a more recent case which was heard by the same judge
that had heard the first case, the court accepted the recommended sentences as he was satisfied with the
information provided. In a recent workshop the Commission had received positive feedback and the
perception was that the process was working well.

The Chair next turned to the question as to how principles of equality and parity could affect
settlement negotiations with multiple defendants. Australia discussed the effects of the parity principle on
its settlement practice. As in New Zealand, courts were central to the settlement of cases. Although
Australia had not adopted formal guidelines, the courts had given clear directions for the setting of
penalties in settlement agreements. Courts required that in settlements with multiple defendants, the
sanctions imposed on other defendants had to be taken into account. In many cases, there was a mix of
cooperating defendants who settle and non-cooperating defendants who go to full trial. In a number of
cases problems had emerged when courts used the parity principle to transfer discounts granted in
settlement agreements to the sanctions sought for non-cooperating parties, thus reducing the sanctions for
the more culpable. A number of judges more recently had made clear that the parity principle did not
apply in this situation. The ACCC recognized that penalty submissions to courts must be clear with
respect to the reasons for discounts, which increased transparency in the proceedings.

On the same issue of equality and fair treatment, Germany emphasized that equal treatment was an
important constitutional right, although cooperation with the agency was a justification for different
treatment. Equal treatment in settlement agreements was important from the parties' point of view, in
particular in cases without leniency applications. Germany mentioned the insurance cartel case as an
example: During the Bundeskartellamt's negotiations of settlement agreements, all the defendants attended
joint meetings and discussed their strategy before the Bundeskartellamt; from the defendant’s point of
view, the most important factor determining whether to accept a proposed settlement was the perception
that all companies were treated equally.
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In response to a question by the Chair, France explained that in its practice it was not necessary that
all parties under investigation were willing to settle a case. A settlement procedure before the Conseil de la
concurrence had been introduced in 2001. It was properly called no contest procedure and not settlement
procedure. The rapporteur before the Conseil and the cooperating party or parties would discuss a draft
agreement. This draft agreement, however, would not bind the Conseil. The Conseil would ultimately
decide the case and could impose a sanction other then the one proposed by the rapporteur. The procedure
gave the Conseil a more regulatory role as it could not only impose sanctions, but also accept undertakings
concerning future behaviour. Sanctions could be reduced in principle by up to 50% if a defendant was
willing to cooperate during the investigation. The procedure could be used even if not all defendants in a
case were willing to settle, although it was in the interest of the authority that all defendants were willing to
use the non-contestation procedure.

The Chair next turned to the relationship between leniency programs and settlements. The United
Kingdom mentioned that its criminal enforcement system, which had been recently introduced, did not
recognize plea bargaining. He also mentioned that the OFT was a decision making authority, rather than
an investigating or prosecuting authority that had to present the case to a court. The UK system
distinguished between three different types of leniency: “Type A” leniency provided full immunity for the
first company to disclose a cartel to the competition authority. “Type B” leniency provided for a
discretionary reduction of up to 100% for the first company to come forward after an investigation has
been commenced. “Type C” leniency provided for up to 50% reduction of fine when investigations had
already commenced and the party was not the first to come forward.

In the UK's view, there were conceptual differences between leniency and settlements: Leniency -
and plea bargaining in the US context - helped in the investigation and the development of cases, and was
used to obtain all the relevant evidence at an early stage of the process. Settlements were a means to
achieve an outcome in a more effective way, but they were used only once the authority had a clearer
picture about a case. Leniency and settlements were connected as the latter could alter the dynamics of
leniency programs by reducing incentives to apply for leniency. There could be adverse effects on Type A
and B cases if settlements were used too frequently; but the risk of adverse effects was most obvious on
"Type C” cases. Competition authorities could build in safeguards to limit the negative impact on leniency
programs. For example, the competition authority could preserve a certain degree of unpredictability by
making settlements not generally available and using discretion in deciding whether or not to offer a
settlement, depending on case specific circumstances. A second safeguard was to offer lower discounts for
settlements than for leniency. Settlement could be a natural progression of "Type C” leniency and the two
could be combined.

The UK also discussed the effects of settlements on deterrence. There could be both positive and
negative effects on deterrence. The relationship between leniency, settlements, and deterrence was multi-
faceted and a competition authority had to pursue a delicate balance. Effective deterrence required a track
record of strong enforcement and persistent penalty setting. Settlements should not become a soft way out
to negotiate away high fines. Second, there would have to be a high likelihood of being caught. Third, it
was important to increase the awareness of the consequences of the infringements. Settlements could help
to achieve significant cost savings, and the better use of resources should increase the likelihood of
detection of more cartels. However, settlements could have a negative impact on the ability to impose high
fines. Therefore, it was important to maintain a mix of cases where high fines could be imposed in some
cases and settlements could be offered in others.

The Chair asked Ireland to explain its system where three parties participated in settlement
procedures. Ireland explained it had recently become the first country in the European Union to obtain a
jury conviction in a criminal case and that in the same case the Office of the Director of Public
Prosecutions accepted pleas from 16 individuals and corporate defendants. Settlement discussions in the
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Irish system are led by the Office of the Director of Public Prosecutions, without direct input by the
Competition Authority. The Competition Authority can have some influence in the process, but decisions
on settlement are taken finally by the Director of Public Prosecutions. The Competition Authority has
developed a very good working relationship with the prosecutor and the Authority’s views are entertained
by the prosecutor. Another important characteristic of the system is that sentencing is the prerogative of
the court and the sentence is not discussed by the court and the parties or between the public prosecutor
and the defendant. The prosecutor and defendants can discuss allowing the defendant to plead to a sample
of the charges and thereby dropping charges or dropping defendants. Nevertheless, these discussions can
be very productive and the system overall works quite well.

Canada explained that its system was similar to the situation in Ireland. The responsibility for
settlement negotiations was with the prosecutor, but the competition authority was involved in discussions.

Germany discussed its use of an amicable fine procedure. The Bundeskartellamt has mixed
experience with direct settlements and plea bargaining. Settlements were very successfully used mainly
during the 1970's, 1980°s and 1990’s. Since 2000 they were hardly used because with the move of the
Bundeskartellamt from Berlin to Bonn and the competence to review Cartel Office decisions moved from
the appeals court in Berlin to the appeals court in Duesseldorf. There were remarkable differences in the
two courts' approach to sanctions. The court in Berlin had been tough with respect to sanctions, which had
provided a strong incentive for companies to settle cases with the competition authority. The court in
Duesseldorf, on the other hand, was more lenient with respect to sanctions; it had sometimes substantially
reduced sanctions imposed by the Bundeskartellamt, which did not encourage firms to settle. The Berlin
appeal court had also in some cases overturned settlements on the grounds that the proposed sentences
were too lenient. This experience highlights the importance of consistency between the competition
authority's and courts' approaches to settlements.

The Netherlands discussed the procedures it used in the construction cartel case. It emphasized that
this had been an exceptional case: Because of the large number of companies involved, the competition
authority had to take a series of special measures, including special fining guidelines, a special procedure
and a special leniency program. The case also involved political pressure on the companies to come clean.
The competition authority was confronted with hundreds of leniency requests and therefore had to design a
fast track procedure. In return for participating in an accelerated sanctions procedure, the parties had to
give up certain rights including single representation, access to individual files and individual contestation
of the legal and factual assessment. Although the limitations of the parties' rights might appear substantial,
it should be taken into account that the normal procedure remained available for the companies. Almost
90% of the companies opted for the accelerated procedure. Approximately 10% of the cases continued
under the regular procedure. In the competition authority's view, the accelerated procedure had been very
successful. It had become apparent that talking about bargaining, negotiation and settlement was a
sensitive issue and would likely remain so in the Netherlands. The competition authority expected to use
normal investigation and enforcement in the future.

In response to Mr. Spratling's question, the Netherlands explained that it did not use plea agreements
in a narrow sense in the construction cartel case. The competition authority had offered a special
procedure which companies could agree to follow, but there were no individual agreements between the
authority and the companies.

The next part of the discussion focused on the right of appeal. Canada emphasized that appeals were
not a significant matter in competition cases that were settled. There was no competition case where a
party launched an appeal after the court had accepted a settlement agreement. The parties were considered
to have waived their right of appeal once they have agreed to a settlement. If a court disagreed with a
settlement agreement, the court of appeal normally would admonish the lower court for not having
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accepted the negotiated settlement. In non-competition law cases appeals happened in a few cases. An
issue frequently arising in these cases was that the waiver of the right of appeal was not an informed
waiver. In competition cases defendants were represented by experienced counsel and therefore this issue
would not arise.

Hungary asked Germany about the decision of the German Supreme Court which suggested that a
waiver of the right of appeal could not be accepted in a court procedure before the judgement was adopted.
Hungary asked whether the same principle would apply in less formal administrative procedures before the
Cartel Office. Germany confirmed that according to the Supreme Court companies may not waive the
right of appeal prior to a decision, which is a drawback in settlement negotiations. The Bundeskartellamt
had in practice offered an informal agreement pursuant to which the company waived its right of appeal in
return for a reduction of sanctions; if the party appealed, the Bundeskartellamt would start the proceeding
again and impose a higher fine. But in the end it was for the appeals court to impose a fine. Although the
Supreme Court had confirmed that the right of appeal was a constitutional right that could not be waived, it
also accepted that there was a practical need for the use of settlement procedures; the supreme court stated
that plea bargaining needs a legal framework which only the legislator can provide for. The legislator has
proposed a draft legislation in 2006 which would set the legal framework for negotiations in criminal cases
which would also cover cartel cases.

The Chair asked Germany whether the defendant could be required to stipulate or to admit various
facts that would undermine the likelihood of a successful appeal. Germany replied that the
Bundeskartellamt could require the defendants to stipulate certain facts. But if the settlement was
appealed, the court would start a new procedure and the previous admissions of facts were not binding in
the court procedure.

The Chair next turned to the relationship between settlements and private litigation. South Africa
discussed its practice related to guilty pleas. The admission of guilt was not required for settlements as
competition law violations were considered by an administrative body. But in order to commence private
litigation based on a competition law violation, a decision by the competition tribunal finding a
competition law violation was required. If the settlement before the Commission was without admission of
guilt, the parties needed to go back to the tribunal and prove their case on their own. The Commission’s
initial approach had been to insist on an admission of guilt, but this had made settlements difficult and
sometimes settlements had not been reached. Although there was still a preference for an admission of
guilt, the Commission was now more flexible, provided appropriate remedies could be obtained. If the
Commission recognized that insisting on an admission of guilt would likely lead to a breakdown of
negotiations and force the Commission to litigate a case, other factors would be considered in deciding
whether to insist on a guilty plea, such as a termination of the conduct, available agency resources, the
strength of the case, the likely precedent and the impact on the industry. The position of the complainant
was also important; the Commission was more likely to insist on a guilty plea if the complainant was a
small firm and unlikely to proceed with its own case before the tribunal.

Concerning the issue as to whether restitution should be the part of a settlement or should be left to
the private litigation system, the United Kingdom explained that in its view restitution should not be a
mandatory part of settlements. But it could be beneficial in certain cases, for example when there was a
clearly identified class of victims who were unlikely to go to court in order to obtain some form of redress.
Requiring restitution was also advantageous if, for example, the defendants wanted to put a final line under
their case. To encourage defendants to accept restitution obligations in settlements, competition authorities
could consider granting additional reductions in sanctions. Ultimately a balance had to be struck as agency
resources should not be unduly spent in lengthy negotiations of restitution obligations. Requiring
restitutions could be particularly beneficial in younger enforcement regimes seeking to encourage private
enforcement.

235



DAF/COMP(2007)38

Germany agreed that restitution should not be mandatory in settlement agreements, but a competition
authority could consider the position of victims. The Bundeskartellamt had recently issued fining
guidelines which considered compensation of third parties as a mitigating factor when imposing fines.

Mr. Hammond added that at least in a criminal enforcement system there could be serious concerns
about accepting nolo contendere pleas because there was a potential of abuse. To the extent nolo
contendere pleas would be used to settle weak, problematic cases, such cases should not be brought in the
first place. If a case could not be proven, it should be closed and not settled with a nolo plea. Requiring all
companies to enter into settlements was not a useful idea; agencies should adopt a strategy of dividing
defendants and use seriatim settlements; this created a momentum in favour of the agency, whereas
requiring settlements by all parties would put all parties back in the same room and undermine autonomy
and finality. Last, Mr. Hammond agreed that settlements should not undermine the effectiveness of
leniency programs. But in principle plea agreements should be available in all cases regardless of the
seriousness of the offence.

Mr. Spratling added that defence counsel would not view plea agreements and leniency programs as
different approaches to the disposition of cases, but rather as complements to maximize the incentive to
come forward and cooperate. Responding to the concerns raised by BIAC that plea agreements might
allow enforcement authorities to overreach, Mr. Spratling took the opposite view and argued that plea
agreements included an element of negotiability. At any time during the negotiation either party could
back out and return to the formal enforcement proceedings. The unilateral, formulaic application of
guidelines was a much greater concern. There were two great fears for companies considering whether to
cooperate: the fear of the unknown; and the fear of arbitrary action by the enforcement authority. Plea
agreements could lessen the fear of arbitrary disposition of cases. BIAC replied that arbitrary action of
competition authorities was a concern, but agreed with Mr. Spratling that there was no concern about
arbitrary actions in the context of plea agreements in North America.

The Chair concluded the discussion by noting the unanimous opinion that settlements could increase
efficiency of enforcement efforts in terms of resolving matters more quickly and of using cooperation to
build cases. Fairness, proportionality, and parity were concerns which would have to be addressed in the
process. A range of obstacles had been identified by various jurisdictions which would have to be worked
out before a competition authority can engage in settlement negotiations. The bottom line consensus was
that many of these issues can be addressed, for example through transparency and guidelines.
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COMPTE RENDU DE LA DISCUSSION

Le Président ouvre les débats et invite M. Scott Hammond, Sous-procureur général adjoint chargé des
affaires criminelles a la Division antitrust du Département de la justice des FEtats-Unis, et
M. Gary Spratling, juriste qui représente fréquemment des acteurs privés dans des enquétes lies aux
affaires d’entente, a présenter leurs vues sur le recours aux solutions négociées dans les affaires pénales
concernant les ententes aux Etats-Unis.

M. Hammond note, pour commencer sa présentation, qu’aux Etats-Unis, les transactions pénales dans
les affaires d’entente ont plutdt bonne presse et sont appréciés par le gouvernement, les tribunaux, les
défendeurs, les victimes et le public. Malgré les connotations quelque peu négatives que véhicule ce
concept, qui évoque un « marchandage » de la justice, ces préventions n’ont pas lieu d’étre dans les cas
d’entente : il ne s’agit en effet pas de requalifier les actes incriminés en infractions de moindre gravité ou
de négocier sur la nature des chefs d’accusation eux-mémes, et les défendeurs sont bien représentés et bien
informés avant de renoncer a certains droits. M. Hammond souligne également qu’il n’y a plus débat au
niveau international quant au fait que les autorités de la concurrence doivent pouvoir récompenser des
parties privées pour leur coopération dans les enquétes sur des ententes en réduisant les sanctions qui leur
sont imposées. Le recours aux programmes de clémence est largement accepté. La question qui se pose
aujourd’hui est de savoir comment les autorités de la concurrence doivent traiter un deuxiéme ou un
troisiéme acteur prét a coopérer en temps voulu.

M. Hammond explique ensuite que, si les programmes de clémence sont devenus le principal outil de
détection des affaires d’entente, les négociations de peine sont désormais un instrument particuliérement
important pour mener 1’enquéte et les poursuites. Plus de 90 % des défendeurs dans les affaires d’entente
sont disposés a reconnaitre leur culpabilité et a accepter une solution négociée : 90 % de ces affaires sont
traitées avant la transmission de 1’acte d’accusation par un grand jury. La transparence est essentielle pour
inciter a la coopération. Les participants a 1’entente doivent pouvoir prédire avec un bon degré de certitude
les avantages qu’ils pourraient retirer de la coopération et a I’inverse les conséquences probables en cas de
non coopération. En premier lieu, cela suppose la possibilité de prédire la peine qui serait prononcée si le
défendeur était condamné sans bénéficier de clémence pour coopération. Grace au baréme des peines
(Sentencing Guidelines) les défendeurs peuvent connaitre a I’avance le niveau des pénalités encourues.
Deuxiémement, les parties doivent savoir que le premier a coopérer bénéficiera d’une immunité totale.
Troisiémement, elles doivent connaitre la rétribution que peut leur valoir leur coopération si elle intervient
a temps méme si ’amnistie n’est pas possible.

S’agissant du bénéfice que peuvent attendre les deuxi¢me et la troisiéme parties tierces en cas de
coopération, les situations différent davantage d’un pays a 1’autre, tant au niveau des mécanismes que du
degré de transparence. Dans certains systémes juridiques, ces programmes de clémence peuvent s’étendre
aux tiers. Certains pays prévoient un taux fixe de réfaction de la sanction ; et selon les pays, le montant
initial de la sanction peut ou non étre prédéterminé. D’aprés 1’expérience de ce type de mécanisme aux
Etats-Unis, mieux vaut préserver un certain degré de flexibilité car la « valeur ajoutée » de la coopération
d’un tiers peut étre trés variable d’une affaire a I’autre. C’est pourquoi plutét qu’un taux fixe, les Etats-
Unis appliquent une fourchette de taux de réfaction de la sanction pour les deuxiéme et troisi¢me parties
tierces qui cooperent.
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Les modeles de négociation de peine utilisés par la Division antitrust supposent que le défendeur
reconnaisse sa culpabilité. Ces plaidoyers, dits de nolo contendere (non contestation), sont en principe
possibles dans les affaires pénales de niveau fédéral mais la Division antitrust ne peut les accepter. Les
négociations de peine exigent également une coopération totale et le renoncement a certains droits de la
défense. En contrepartie, le gouvernement s’engage a renoncer aux poursuites pénales pour une partie des
infractions, mais cette promesse ne peut concerner les infractions fiscales et boursiéres, non plus que les
actes de violence. Le compromis pénal doit &tre accepté par les tribunaux, auxquels il incombe de
prononcer les sanctions. En revanche, les tribunaux ne peuvent pas participer aux négociations pénales.

En conclusion, M. Hammond énumére un certain nombre d’avantages que présente le systéme des
négociations de peine. Il souligne I’importance du maintien de la proportionnalité des sanctions, tant entre
les membres d’une méme entente qu’entre différentes affaires d’entente. La sécurité juridique et
I’irrévocabilité de la décision constituent aussi des avantages importants des négociations de peine. Le
recours & une transaction de type C (C Agreement) est un instrument important pour parvenir a cette
sécurité et a cette irrévocabilité. Avec ces transactions, le tribunal est libre d’accepter ou de refuser une
transaction judiciaire, mais s’il I’accepte, il est tenu de se conformer a la recommandation de sanction et ne
peut pas imposer de peine différente. Ces vingt derniéres années, les tribunaux ont accepté la transaction
dans 99 % des cas. La rapidité de traitement et 1’économie de ressources sont d’autres avantages non
négligeables. Ainsi, une négociation de peine peut intervenir dans le courant d’une enquéte; le
gouvernement n’a pas a attendre la fin de I’enquéte pour proposer la transaction.

M. Spratling commence par décrire la situation d’une société qui s’apercoit qu’elle est en passe d’étre
mise en cause dans une affaire d’entente internationale. Dans cette situation, explique-t-il, la société va
devoir prendre /a décision rapidement: doit-elle s’incriminer elle-méme pour obtenir I’amnistie ou
I’immunité ; si ces possibilités ne s’offrent pas a elle, va-t-elle reconnaitre sa culpabilité et coopérer avec
les autorités dans 1’espoir de bénéficier de clémence, ou va-t-elle opter pour une stratégie de non-
coopération ? La premiére étape consiste a prédire le risque de sanction, c¢’est-a-dire les sanctions
probables et maximales encourues dans différents systémes judiciaires du monde, par la société et par ses
dirigeants, notamment les sanctions pénales, les amendes administratives, les dommages-intéréts, les mises
sous probation, le controle et la surveillance judiciaires. La deuxiéme étape est d’explorer et d’évaluer les
possibilités qui s’ offrent pour éviter ou atténuer les sanctions.

L’une des principales différences que 1’on observe dans I’application des lois en matiére d’entente
tient & la manicre dont les différents systémes judiciaires traitent les acteurs qui acceptent de collaborer
avec la justice par la suite. Parfois la clémence s’étend aux autres parties. Dans d’autres pays comme aux
Etats-Unis et au Canada, le traitement des autres parties est conforme aux régles annoncées, mais les
pénalités font 1’objet d’une négociation entre I’autorité d’application et le défendeur et sont finalisées dans
une transaction judiciaire. Les conseillers juridiques comme les entreprises sont favorables au systéme des
négociations de peine, qui présente un certain nombre d’avantages importants.

M. Spratling énumére ensuite huit avantages du systeme de négociations de peine du point de vue de
la défense. Le premier est ’autonomie. Le défendeur a le sentiment d’étre informé, de pouvoir davantage
se fier a ’analyse de la décision et de participer activement a la détermination de 1’arrangement. Méme si,
en réalité, 1’autorité d’application a le pouvoir d’aller jusqu’au proces, le défendeur sera plus a son aise
avec un tel dispositif, et il a donc plus de chances de participer a la procédure qui aboutira au reglement de
’affaire.

Autre avantage, étroitement lié au précédent : la prévisibilité, qui suppose a la fois la transparence et
la proportionnalité. Avant de recommander & son client de coopérer avec les autorités, I’avocat doit
répondre a des questions délicates et pressantes de la part des juristes internes de la société, de ses
dirigeants et de son conseil d’administration. Tous veulent savoir quels griefs peuvent leur &tre reprochés,
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quel est le montant probable des amendes encourues, et quel est le risque pour les individus. Dans cette
situation, 1’avocat a intérét a ce qu’il existe un systéme transparent dont les décisions sont publiques et
peuvent donc I’aider a évaluer ce qui a été décidé en pareille situation par la juridiction en question et a en
déduire I’issue probable de leur affaire. Le principe de proportionnalité améliore encore la capacité a
prédire le résultat. En revanche, les protocoles ou les barémes indicatifs de réfaction des amendes, qu’ils
soient présentés sous forme de pourcentage ou de fourchettes de pourcentages, laissent toujours une
certaine latitude a 1’autorité d’application et constituent une source d’incertitude concernant la base de
calcul a laquelle s’applique la réfaction. Ce manque de prévisibilité ne pousse gueére les sociétés a
coopérer.

Le troisiéme avantage est la négociabilité : 1’avocat de la défense peut transiger afin d’obtenir une
solution plus favorable pour son client. Bien siir, toute concession de I’autorité d’application a pour
contrepartie une plus grande coopération de la part de la défense. Mais dans les négociations de peine,
I’avocat peut chercher a obtenir différents avantages pour son client en compensation de sa coopération. Le
quatriéme avantage est I’ « optimisation », qui renvoie a certains avantages qui ne peuvent étre obtenus
qu’avec les négociations de peine. Par exemple aux Etats-Unis, les ressortissants étrangers qui ont accepté
de reconnaitre leur responsabilité, d’avouer leur culpabilité et de faire de la prison aux Etats-Unis, peuvent
toutefois obtenir 1’assurance écrite que leur condamnation ne sera pas utilisée ultérieurement pour les
détenir ou les expulser. Une telle chose peut étre obtenue uniquement par une transaction judiciaire.

Autre avantage, 1’efficacité, c’est-a-dire que 1’affaire trouve une issue efficiente, économique et
effective. Les transactions judiciaires sont efficientes, car elles évitent la procédure contentieuse préalable
au proces, le procés lui-méme et le procés en appel. Les négociations de peine sont économiques pour le
défendeur, car elles lui évitent d’avoir a supporter les cofits de la procédure contentieuse, ainsi que les
colits liés a la procédure d’exécution. Les négociations de peine sont enfin effectives, c’est-a-dire que
I’affaire est réglée une fois pour toute. La certitude de I’issue est aussi un avantage important. Une fois
qu’il conclut une transaction judiciaire, le défendeur sait exactement ce qui va se produire. Il sait ce que
I’autorité d’exécution va recommander au tribunal et dans 99 % des cas, le tribunal se conformera a la
recommandation en pronongant sa sentence. Comme le soulignait Scott Hammond, la propension des
parties a se déclarer sera directement proportionnelle a la certitude et a la prévisibilité de leur traitement si
elles coopérent.

Le septieme avantage est la rapidité du réglement. Les délais des enquétes et des poursuites sont
nettement plus brefs et les défendeurs agissent rapidement pour arriver a la résolution du risque, affronter
les sanctions et passer a la suite. Le huitiéme avantage, le dénouement. On ne saurait sous-estimer 1’attrait
que revét pour les défendeurs le dénouement de I’affaire, la perspective de mettre un terme a 1’incertitude
quant aux conséquences pour I’entreprise et pour 1’individu, de mettre fin a I’anxiété et aux perturbations
de la vie quotidienne associées a une procédure judiciaire. Tous les défendeurs sont désireux d’en finir
aussi rapidement que possible.

L’addition des avantages des négociations de peine cités dans par M. Hammond dans sa
communication et de ceux qui viennent d’étre décrits et qui adoptent le point de vue de la défense explique
pourquoi de nombreux observateurs du systéme américain considérent ce mécanisme comme avantageux
pour toutes les parties. Cela explique aussi pourquoi plus de 90 % de toutes les affaires d’ententes sont
résolues de cette manicre.

Le Président invite les délégués a faire des commentaires sur ces deux présentations. L’Italie demande
a quel moment et dans quelles conditions les parties a des ententes s’apergoivent qu'une enquéte sur leur
cas est imminente. M. Hammond explique que les sociétés peuvent avoir connaissance d’une entente en
¢tant les premiéres a constater une conduite suspecte en interne, ou alors une fois I’enquéte lancée, lorsque

\

les citations & comparaitre sont recues. Lorsqu’elle contacte la Division antitrust, une société souhaite
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toujours savoir d’emblée si elle peut bénéficier de la clémence. Dans le cas contraire, certaines sociétés
peuvent demander de négocier dés le lendemain ; la Division est toujours favorable a 1’ouverture des
négociations sans délai. Il peut donc y avoir une séquence de plusieurs négociations de peine successives
(seriatim). M. Spratling ajoute qu’aux Etats-Unis, lorsque les parties apprennent ’existence d’une entente
injustifiable ¢’est le plus souvent grace aux programmes de mise en conformité, par des renseignements
émanant de personnes extérieures ou d’individus qui ont démissionné pour échapper a un ordre qui leur
¢tait donné de participer a une entente ; ou encore suite a des événements extérieurs comme une enquéte
menée par le FBI ou une perquisition-surprise de la Commission européenne. La manicre dont I’intéressé a
eu connaissance de son implication dans une entente injustifiable a un impact critique sur la réaction de
I’entreprise. Dans certains cas, la marche a suivre doit étre décidée en une journée.

L’Afrique du Sud demande aux orateurs s’il peut arriver que les négociations soient rompues et si,
dans ce cas, les déclarations faites au cours des négociations sont protégées pour la suite de la procédure.
Scott Hammond explique que les négociations peuvent parfois étre rompues mais qu’elles peuvent aussi
parfois reprendre. Les déclarations faites par un participant a une entente ne peuvent pas étre utilisées par
la Division si les négociations ont été rompues.

Le Canada demande comment le gouvernement peut promettre a une société désireuse de coopérer
qu’elle bénéficiera de certains avantages a un stade aussi précoce de la procédure, alors méme que la valeur
de cette coopération n’est pas connue avec certitude. M. Hammond convient qu’il peut étre difficile
d’estimer dés les premiers temps de 1’enquéte, et avant que la société soit préte a abattre toutes ses cartes,
quelle sera la valeur de la coopération. Il est donc trés important que soient connues publiquement les
pratiques antérieures en matiére de réglements, par exemple par la publication des accords de transaction
conclus ou par des déclarations publiques. En pratique, le gouvernement pourra demander a la partie de
faire une « déclaration conditionnelle » (hypothetical proffer) décrivant en termes généraux la nature de sa
coopération. Il se peut que le gouvernement exige d’avoir des entretiens avec certaines personnes. Toute
déclaration faite durant ces entretiens ne pourra pas étre utilisée contre 1’individu, sauf pour empécher un
témoignage contradictoire par la suite. Construire la confiance est essentiel de part et d’autre : les pouvoirs
publics doivent préserver leur réputation de cohérence dans la pratique, et les conseillers juridiques doivent
comprendre jusqu’ou il ne faut pas aller trop loin. M. Spratling confirme que la défense ne doit pas « trop
en promettre » dans la déclaration conditionnelle. Il est important que le gouvernement fasse savoir
expressément tout ce que la défense peut espérer si les promesses sont tenues, mais il doit étre clair que la
transaction n’aura pas lieu si la défense ne coopére pas comme elle 1’a indiqué. M. Hammond souligne
qu’il ne s’est jamais produit que le gouvernement annule un réglement négocié parce que la défense n’avait
pas apporté la coopération promise.

La Commission européenne explique qu’elle envisage d’instituer la possibilité d’un réglement direct
dans les affaires d’ententes lorsque les parties reconnaissaient leur culpabilité. La prévisibilité serait
apportée par un programme de clémence, un baréme des amendes et par 1’introduction d’un régime pour le
réglement direct. Le probléme se pose de savoir si un régime étendu de clémence serait compatible avec le
réglement direct. Le réglement pose également un ensemble de problémes complexes, notamment la
multiplicité des accords qu’il faudrait passer avec différentes parties. La clémence est importante a un
stade précoce de 1’enquéte pour obtenir les premiers éléments de preuve concernant une entente. Le
réglement direct, en revanche, a davantage pour but d’apporter de la prévisibilité, de la certitude et
I’accélération des procédures, et serait utilis€ au moment ou 1’autorité est sur le point de déposer I’acte de
mise en accusation.

La Commission européenne pose plusieurs questions : premiérement, quel est le niveau des preuves
qui seraient nécessaires pour déclencher les négociations, en particulier si un réglement est envisagé a un
stade précoce de I’enquéte. Autre question, celle des réfactions auxquelles pourraient prétendre dans une
transaction judiciaire la deuxiéme, la troisiéme et les autres sociétés en cause, sachant que le niveau de ces
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réfactions pourrait avoir un impact sur la dissuasion et sur la clémence. De plus, dans la pratique actuelle,
les décisions sont applicables a I’ensemble des membres de I’entente injustifiable. La Commission
européenne demande également quelle est la durée totale du processus de négociations judiciaires dans un
cas d’entente ; elle souhaite en outre avoir des précisions sur la nature des 10 % de cas qui ne font pas
I’objet d’un réglement.

M. Hammond souligne que les programmes de clémence élargie peuvent étre combinés a un systéme
de réglements. De son point de vue, la publicité, sous la forme d’un baréme des peines, est le meilleur
moyen d’améliorer la transparence. S’agissant de la durée, il explique que chaque enquéte est différente.
La deuxiéme société qui coopeére avec le gouvernement peut aussi apporter des informations utiles et
valables en temps utile. Les négociations peuvent s’ouvrir treés rapidement. Au cours de ces négociations,
le gouvernement peut indiquer a la société en question quels éléments sont déja en sa possession afin de
I’encourager a coopérer et de lui faire comprendre quels éléments seraient appréciés. S’agissant du niveau
des preuves, le gouvernement n’a pas besoin d’avoir autant d’éléments qu’il en faudrait pour prononcer la
mise en accusation, mais doit en savoir assez pour qu’il y ait suspicion d’infraction pénale. La deuxiéme
société peut espérer une réfaction de 20 a 50 % du niveau plancher par rapport a I’amende stipulée dans le
baréme des peines (Sentencing Guidelines), en fonction de différents facteurs comme le moment ou est
intervenue sa coopération et sa valeur intrinséque. Le baréme des peines offre un cadre pour le niveau
initial des sanctions et les réductions possibles. Les 10 % de cas qui ne font pas I’objet d’un réglement
concernent essentiellement des individus qui choisissent d’aller jusqu’au procés. En vingt ans, il y a eu un
seul cas ou un tribunal n’a pas suivi la recommandation conjointe dans le cadre d’une transaction : la Cour
avait estimé que la réfaction était trop généreuse. Dans cette affaire, le chef de la Division antitrust est
venu convaincre le tribunal d’accepter la transaction négociée avec la peine allégée. Par cet acte, il a
affirmé clairement que les peines négociées dans le cadre de la transaction avaient valeur d’engagement
pour la Division antitrust.

M. Spratling note également que les avocats de la défense considérent la clémence élargie et le
réglement négocié non comme des régimes séparés mais comme des solutions présentant des recoupements
partiels. Il est erroné de considérer que la politique de clémence soit réservée aux entreprises qui se sont
incriminées a un stade précoce, alors que le réglement négocié serait destiné aux entreprises qui ne
coopéerent que plus tard. Les défendeurs voient dans la clémence et le réglement négoci¢ des régimes
complémentaires dans lesquels la transaction judiciaire est une incitation supplémentaire a coopérer.

Le Royaume Uni pose une question concernant 1’articulation entre I’action pénale et 1’action civile.
Un réglement peut étre difficile a trouver lorsque les parties redoutent qu’il soit suivi d’actions au civil. Il
semblerait qu’aux Etats-Unis, le risque d’actions au civil ne soit pas un obstacle a la conclusion de
réglements négociés avec le parquet.

M. Spratling explique qu’un réglement négocié constitue une preuve prima facie de culpabilité dans
un proces civil subséquent ou seul le montant des dommages fait question. Les plaignants agissent non
seulement en réaction au réglement négocié, mais aussi suite a des informations contenues dans des
documents boursiers, a [’annonce d’une enquéte pénale ou a des révélations d’un responsable de la société
concernant des négociations avec le parquet. Dans un cas particulier, la simple nouvelle d’une enquéte de
« grand jury » a déclenché plus de 90 proces civils. Méme s’il n’y a aucune inculpation pénale, les procés
civils suivent leur cours et finissent par faire 1’objet de réglement. Le risque contentieux au civil est
toujours examiné au niveau du Conseil d’administration, mais ne détermine pas a terme la décision de la
société. La responsabilité civile serait de toute facon un point a considérer. Elle pourrait étre atténuée, par
exemple parce que les parties qui postulent a I’immunité ne risquent que les dommages simples, mais aussi
parce que les défendeurs qui coopérent des le début avec les demandeurs bénéficieraient d’un traitement
plus favorable.
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M. Hammond souligne que le systéme de réglement négoci¢ sert généralement les intéréts des
victimes de 1’entente. Mais a un égard toutefois, les négociations de peine bénéficient aux défendeurs :
elles posent une limite factuelle a la participation du défendeur a I’entente. En effet, tous les faits ne sont
pas versés au dossier public, mais seulement ceux nécessaires pour justifier la solution négociée. En ce
sens, cela accroit 1’attrait de la transaction judiciaire pour le défendeur.

L’Italie demande ce que signifierait la coopération dans un cas spécifique. En particulier, le simple
fait de reconnaitre sa culpabilité pour tous les griefs, sans apporter plus de coopération, suffirait-il pour
pouvoir prétendre a un réglement négocié et une réfaction des amendes ?

M. Hammond répond qu’un défendeur qui souhaiterait uniquement accepter la responsabilité sans
autre coopération devrait attendre la fin de I’enquéte que la mise en accusation soit prononcée. Il explique
que le seul fait de plaider coupable n’entraine qu’une tres faible réfaction de ’amende d’aprés de baréme
des peines. Aux Etats-Unis, les réglements négociés sans coopération sont trés rares. Moins de 5 % des
négociations de peine ne s’accompagnent pas de coopération sous une forme ou sous une autre.

Le BIAC revient bri¢vement sur I’expérience de I’ Amérique du Nord, dont le systéme est fondé sur la
pénalisation des sanctions individuelles et sur un systéme accusatoire avec procédure contentieuse. Un
procés en bonne et due forme dure longtemps, son issue est imprévisible et il consomme des ressources
considérables. Les systémes de transaction judiciaire dans le contexte nord-américain fonctionnent suivant
un modele « coercitif ». Les avantages qu’offre ce modéle sont la crédibilité, la prévisibilité, le contrdle
judiciaire, et la transparence. L’application des modéles de transaction judiciaire présente aussi des
inconvénients. Avec ce processus, le risque est que les autorités frappent trop fort ; elles peuvent menacer
d’imposer ou imposer des sanctions plus lourdes que celles auxquelles aurait abouti un proces en bonne et
due forme. Deuxiémement, le large recours aux sanctions pénales individuelles dans le systéme des
transactions judiciaires représente une couche supplémentaire de complexité ; cela peut aboutir a un
empilement de sanctions séveres, particulicrement pour les individus, ce qui risque d’avoir un impact
dissuasif sur la coopération internationale.

Le BIAC souligne que le modéle nord-américain ne pourrait pas étre copié tel quel en Europe.
Toutefois, le BIAC est favorable a la pratique des négociations de peine dans les cas d’entente, et ce pour
plusieurs raisons. D’abord, elles permettent aux entreprises de tirer un trait sur les affaires. Deuxiémement,
les autorités de la concurrence pourraient traiter davantage d’affaires et éviter des procédures prolongées.
En contrepartie, il faudrait que les défendeurs puissent bénéficier d’avantages comme I’allégement des
amendes, ou le fait de ne pas étre contraints de reconnaitre leur culpabilité. Il serait aussi important de
protéger les droits de la défense et de veiller a la cohérence et a la transparence du traitement. Les
réglements devraient intervenir a un stade précoce de la procédure, de préférence afin la remise de 1’énoncé
des objections. En outre, la nécessité de la preuve doit étre un ¢élément clé du systéme. La transparence
associée a un systeme de réglement devrait aussi aider les parties aux proces civils.

Le Président demande a la Nouvelle Zélande de faire un tour d’horizon de sa nouvelle procédure pour
le réglement des affaires d’entente. La Nouvelle Zélande explique qu’elle a adopté une procédure en trois
¢tapes. Dans la phase des propositions, les parties sont invités a produire des témoignages concernant tous
les aspects dont le défendeur a connaissance, a produire des documents non encore divulgués, a proposer
des pénalités, a exposer les circonstances particulieres qu’il convient de prendre en considération. Pendant
la phase d’évaluation, le personnel de la commission et des avocats extérieurs examinent les ¢léments
disponibles pour évaluer si les documents fournis sont pertinents et satisfaisants. Si les pi¢ces sont jugées
suffisantes, un projet d’accord de coopération et un projet de reconnaissance des faits sont établis. Dans la
phase de recommandation, le personnel recommande a la Commission une proposition de solution
négociée — laquelle peut toujours rejeter ’accord de coopération.
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Ce processus est extrémement formalisé, ce qui s’explique par 1’expérience de la Nouvelle Zélande
lorsqu’elle avait instauré un programme de clémence et de réglements il y a environ deux ans. Un grand
nombre de candidats étaient alors désireux de se faire connaitre et de coopérer avec la Commission. Mais il
y avait trop d’incertitudes quant aux impératifs de la politique de clémence, et le systeéme a été difficile a
mettre en oeuvre. Pour le personnel de la Commission lui-méme, il n’était pas évident de déterminer a
quelles conditions la Commission envisagerait un réglement négocié. Les individus étaient
particuliérement réticents a coopérer face a cette incertitude. Avec le systéme actuel, beaucoup plus
détaillé, toutes les parties savent a ’avance ce qui est attendu d’elles. Cela permet a la commission de
régler beaucoup plus d’affaires par la procédure rapide. Vingt-cinq affaires d’ententes font actucllement
I’objet d’une enquéte et environ vingt négociations de peines sont en cours. Lors de la premiére affaire de
coopération que le tribunal a eu a connaitre, il a été demandé a la Commission d’indiquer dorénavant au
tribunal sur quelle base elle était parvenue a 1’accord de réglement et de recommander une sanction. Les
tribunaux étaient préoccupés lorsque des sanctions étaient recommandées contre des individus. Dans une
affaire plus récente qui a été traitée par le méme juge que la premicre affaire, le tribunal a accepté les
peines recommandées car il était satisfait de I’information fournie. Le systéme semble bien fonctionner
puisque la Commission s’est vue discerner un satisfecit a I’occasion d’un atelier récent.

Le Président passe alors a la question de savoir si les principes d’égalité et de parité risquent
d’affecter les négociations de réglement avec plusieurs défendeurs. L’Australie indique quels sont les
effets du principe de parité sur sa pratique en matiére de réglement. Comme en Nouvelle Zélande, les
tribunaux sont au coeur du reéglement des affaires. Bien que 1’ Australie n’ait pas adopté formellement de
baréme, les tribunaux ont recu des orientations claires concernant I’¢tablissement des sanctions dans les
accords de réglement. Les tribunaux souhaitaient que dans le réglement des affaires comptant plusieurs
défendeurs, les sanctions imposées aux autres défendeurs soient prises en compte. Or, dans de nombreux
cas, il y a a la fois des défendeurs qui négocient un réglement et des défendeurs qui ne coopérent pas et
vont jusqu’au proces en bonne et due forme. A plusieurs reprises, des problémes se sont posés lorsque des
tribunaux, en application du principe de parité, ont appliqué les mémes réfactions accordées dans le cadre
des accords aux parties qui n’avaient pas coopéré, aboutissant & une réduction des sanctions pour les plus
coupables. Plus récemment, un certain nombre de juges ont indiqué clairement que le principe de parité ne
s’appliquait pas dans cette situation. L’ACCC convient que les recommandations aux tribunaux en matiére
de sanction doivent clairement motiver la réfaction, ce qui améliore la transparence de la procédure.

Sur cette méme question de 1’égalité et de 1’équité du traitement, 1’ Allemagne souligne que I’égalité
de traitement est un droit constitutionnel important, méme si la coopération avec 1’autorité peut justifier un
traitement différentié. L’égalit¢ de traitement dans les accords de réglement est importante aux yeux des
parties, en particulier dans les affaires ou la clémence ne s’applique pas. L’Allemagne cite en exemple une
affaire d’entente survenue dans le secteur des assurances : pendant les négociations du Bundeskartellamt
en vue des accords de réglement, tous les défendeurs ont participé a des réunions conjointes et ont discuté
de leur stratégie avec le Bundeskartellamt ; du point de vue du défendeur, le facteur le plus déterminant
pour accepter ou non une proposition de réglement est le sentiment que toutes les sociétés regoivent un
traitement égal.

En réponse a une question du Président, la France explique que d’aprés son expérience, il n’est pas
nécessaire que toutes les parties faisant I’objet d’une enquéte soient désireuses de parvenir a un réglement.
Une procédure de réglement avec le Conseil de la concurrence a été engagée en 2001. Elle a été a juste
titre intitulée « procédure de non contestation », et non procédure de réglement. Le rapporteur au Conseil et
la (les) partie(s) qui coopére(nt) examinent un projet d’accord. Mais ce projet d’accord ne lie pas le
Conseil. Le Conseil prend alors sa décision finale et peut imposer une sanction différente de celle qu’a
proposée le rapporteur. Cette procédure donne au Conseil un réle plus réglementaire, puisqu’il peut non
seulement imposer des sanctions, mais aussi accepter les engagements concernant le comportement futur
de P’entreprise. Les sanctions peuvent réduites en principe jusqu’a 50 % si un défendeur est disposé a
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coopérer pendant I’enquéte. La procédure peut étre utilisée méme si tous les défendeurs dans la méme
affaire n’optent pas pour un réglement, mais il est de I’intérét de 1’autorité de concurrence que tous les
défendeurs consentent a la procédure de non contestation.

Le Président s’intéresse alors a la relation entre les programmes de clémence et les réglements. Le
Royaume Uni indique que son systéme pénal, établi récemment, ne reconnait pas la négociation de peines.
11 indique aussi que I’OFT est une autorité décisionnaire, et non une autorité d’enquéte ou d’accusation qui
présenterait I’affaire devant un tribunal. Le systéme britannique distingue entre trois types de clémence. La
clémence de «type A » accorde I’'immunité totale a la premicre société a divulguer I’existence d’une
entente injustifiable a 1’autorité de concurrence. La clémence de «type B » prévoit une réfaction
discrétionnaire pouvant aller jusqu’a 100 % pour la premiére société a abattre ses cartes une fois I’enquéte
lancée. La clémence de «type C » consiste en une réduction pouvant aller jusqu’a 50 % de I’amende
accordée a une partie qui se dénonce une fois I’enquéte engagée et qui n’est pas la premicre a le faire.

Aux yeux du Royaume Uni, il existe des différences conceptuelles entre la clémence et les solutions
négociées: la clémence — et la négociation de peine, dite « plea bargaining » dans le contexte américain —
facilite I’enquéte et le déroulement des affaires, et sera utilisée pour obtenir tous les éléments pertinents a
un stade précoce de la procédure. Les réglements négociés constituent un moyen de parvenir a une issue de
maniere plus efficace, mais ils interviennent une fois que 1’autorité a déja une idée assez claire de I’affaire.
La clémence et les réglements négociés sont liés, car 1’existence de ces derniers peut modifier la
dynamique des programmes de clémence en réduisant la motivation a demander la clémence. Les effets
seraient peut-étre négatifs dans les affaires des « type A » et de « type B » s’il y a trop souvent reglement
négocié ; le risque d’incidences négatives est plus fort encore pour les affaires de « type C ». Les autorités
de concurrence peuvent prévoir des sauvegardes pour limiter I’impact négatif des solutions négociées sur
les programmes de clémence. Par exemple, 1’autorité de concurrence peut préserver un certain degré
d’imprévisibilité en restreignant 1’acces au réglement négoci€, et en déterminant de maniére discrétionnaire
si cette possibilité sera offerte ou non, en fonction des circonstances spécifiques. Une seconde sauvegarde
consiste a établir que les réglements permettent des niveaux de réfaction plus faibles que la clémence. Le
réglement pourrait alors étre un prolongement naturel de la clémence de « type C » et les deux possibilités
pourraient étre combinées.

Le Royaume Uni examine aussi I’impact des réglements négociés sur 1’effet de dissuasion. Cet impact
peut étre a la fois positif et négatif. La relation entre clémence, réglements négociés et dissuasion comporte
de multiples facettes et I’autorit¢ de concurrence doit rechercher un délicat équilibre. L’efficacité de la
dissuasion doit s’appuyer sur des antécédents forts d’application et sur la constance dans la fixation des
pénalités. Les réglements négociés ne doivent pas devenir un mécanisme flou pour échapper a des amendes
¢levées grace a des négociations. Deuxiémement, la probabilité d’étre confondu doit é&tre forte.
Troisiémement, il est important d’améliorer la sensibilisation aux conséquences des infractions. Les
réglements négociés peuvent contribuer a réaliser d’importantes économies de cofts, et la meilleure
utilisation des ressources devrait accroitre les chances de déceler davantage de cas d’ententes. Toutefois,
les réglements peuvent avoir un impact négatif sur la possibilité de prononcer des amendes élevées. Par
conséquent, il est souhaitable qu’il continue d’exister des cas ou des amendes ¢€levées sont imposées et
d’autres ou la possibilité est offerte d’un réglement négocié.

Le Président demande a I’Irlande d’expliquer son systéme, dans lequel les procédures de réglement
associent trois parties. L’Irlande explique qu’elle est récemment devenue le premier pays de 1’Union
européenne a obtenir la condamnation par un jury dans une affaire pénale alors que dans cette méme
affaire, le Bureau du Director of Public Prosecutions a aussi accepté des plaidoyers de 16 défendeurs
individus et entreprises. Dans le systéme irlandais, les discussions en vue d’un réglement négocié¢ sont
conduites par Bureau du Director of Public Prosecutions, sans participation directe de 1’Autorité¢ de
concurrence. L’ Autorité de concurrence peut avoir une certaine influence sur le processus, mais au final les

244



DAF/COMP(2007)38

décisions de réglement sont prises par le Director of Public Prosecutions. L’Autorité de concurrence a
formé une trés bonne relation de travail avec le ministére public et ses vues concernant les décisions sont
généralement écoutées par le ministére public. Une autre importante caractéristique du systéme est que la
détermination de la peine est la prérogative du tribunal et n’est pas discutée par les tribunaux et par les
parties, ni entre le ministére public et la défense. L accusation et la défense peuvent discuter ce qui permet
a la défense de répondre a certains des chefs d’accusation, de sorte qu’il pourra y avoir abandon de tout ou
partie des chefs d’accusation, voire des poursuites. Mais ces discussions peuvent &tre trés productives et le
systéme dans son ensemble fonctionne assez bien.

Le Canada explique que son systéme est comparable a la situation irlandaise. La responsabilité du
réglement des négociations incombe au ministére public, mais I’autorité de concurrence participe aux
discussions.

L’Allemagne explique qu’elle recourt a une procédure extra-judiciaire pour 1’établissement des
amendes. Le Bundeskartellamt a une expérience mitigée en matiére de réglement direct et de négociations
de peine. Le réglement a été utilisé principalement dans les années 70, 80 et 90. Depuis 2000 ils sont
devenus beaucoup plus rares du fait du déménagement du Bundeskartellamt de Berlin & Bonn, et que la
compétence de supervision des décisions du Bureau des Cartels est alors passée de la Cour d’appel de
Berlin a celle de Diisseldorf. Or, ces deux juridictions ont une approche treés différente des sanctions. La
Cour d’appel de Berlin a tendance a prononcer des sanctions séveres, ce qui incite fortement les sociétés a
rechercher un réglement avec ’autorité de concurrence. La Cour d’appel de Diisseldorf en revanche,
montre plus de clémence dans ses sanctions ; il lui est arrivé de réduire considérablement les sanctions
imposées par le Bundeskartellamt, ce qui n’incite guére les sociétés a souhaiter un reglement. La Cour
d’appel de Berlin a a plusieurs reprises annulé plusieurs réglements négociés au motif que les peines
prononcées ¢étaient trop légéres. Cette expérience souligne I’'importance d’une cohérence entre les
approches de I’autorité de concurrence et des tribunaux en matiére de réglements.

Le représentant des Pays-Bas présente les procédures utilisées dans son pays dans une affaire
d’entente dans le secteur du batiment. Il souligne qu’il s’agissait d’une affaire exceptionnelle : du fait du
grand nombre de sociétés impliquées, I’autorité de concurrence a ét¢ amenée a prendre une série de
décisions spéciales — baréme d’amendes spécial, procédure spéciale et programme de clémence spécial.
Cette affaire se caractérisait aussi par le fait que des pressons politiques étaient exercées sur les sociétés
pour qu’elles reconnaissent les faits. L’autorité de concurrence a regu plusieurs centaines de demandes de
clémence, et a donc di établir une procédure accélérée. Pour pouvoir bénéficier d’une procédure accélérée
de sanction, les parties devaient renoncer a certains droits — représentation individuelle, acces individuel
aux dossiers et contestation individuelle de 1’évaluation de la forme et du fond. Ces restrictions aux droits
des parties peuvent, certes, paraitre importantes, mais rappelons que les sociétés pouvaient toujours choisir
la procédure normale. Prés de 90 % des sociétés ont pourtant opté pour la procédure accélérée. Environ
10 % des dossiers ont suivi la procédure normale. De I’avis de I’autorité de concurrence, la procédure
accélérée a tres bien fonctionné. Il apparait que parler de marchandage, de négociation et de réglement est
un point sensible aux Pays-Bas et va le demeurer. L’autorité de concurrence pense qu’a 1’avenir elle
utilisera les procédures normales pour I’enquéte et la répression.

En réponse a une question de M. Spratling, les Pays-Bas expliquent que ce n’est pas un systeme de
négociations de peine au sens €troit qui a été utilisé dans I’entente injustifiable du secteur du batiment.
L’autorité de concurrence a proposé une procédure spéciale que les sociétés pouvaient consentir de suivre,
mais il n’y a pas eu d’accords individuels entre 1’autorité et les sociétés.

La discussion s’oriente alors sur les droits de recours. Le Canada note que 1’appel n’est pas une

question essentielle dans les affaires d’atteinte a la concurrence qui font 1’objet d’un réglement négocié.
Dans aucune de ces affaires 'une des parties n’a fait appel une fois 1’accord de réglement accepté par le
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tribunal. Les parties sont réputées avoir renoncé a leur droit d’appel une fois qu’elles ont convenu du
réglement. Si un tribunal est en désaccord avec un accord de réglement, la Cour d’appel va adresser une
remontrance a ce tribunal de rang inférieur pour ne s’étre pas conformé au réglement négocié. 1l est parfois
arrivé, dans des affaires ne concernant pas la concurrence qu’un appel soit interjeté. Le probléme qui se
pose souvent dans ces cas est que le renoncement au droit d’appel n’était pas « éclairé ». Dans les affaires
de concurrence, les défendeurs sont représentés par un conseil juridique expérimenté et cette situation ne se
présente pas.

La Hongrie demande a 1I’Allemagne des précisions sur 1’arrét de la Cour supréme allemande selon
lequel le renoncement aux possibilités d’appel ne peut pas étre accepté dans une procédure judiciaire avant
I’adoption du jugement. La Hongrie demande si le méme principe s’appliquerait dans des procédures
administratives moins formelles devant le Bundeskartellamt. L’Allemagne confirme que d’apres la Cour
supréme, les sociétés ne peuvent pas renoncer a leur droit d’appel avant une décision, ce qui constitue un
obstacle aux négociations. En pratique, le Bundeskartellamt propose effectivement un accord informel
stipulant que la société renonce a son droit d’appel en contrepartie d’une réduction des sanctions ; si la
partie faisait appel, le Bundeskartellamt recommencerait la procédure et imposerait une amende plus
¢levée. Mais a terme il incombait a la Cour d’appel de fixer I’amende. Tout en confirmant que le droit
d’appel est un droit constitutionnel auquel il n’est pas possible de renoncer, la Cour supréme reconnait
aussi qu’il existe un besoin pratique de procédures de réglement; la Cour supréme estime que la
négociation de peine nécessite un cadre juridique que seul le législateur peut créer. En 2006, le 1égislateur a
introduit un projet de loi qui revient a donner un cadre juridique aux négociations dans les affaires pénales,
et s’appliquerait aussi aux affaires d’entente.

Le Président demande a 1’Allemagne si le défendeur peut étre tenu de déclarer ou de reconnaitre
différents faits qui compromettraient les chances de succés d’une procédure en appel. L’Allemagne répond
que le Bundeskartellamt peut exiger que les défendeurs reconnaissent certains faits. Mais si le réglement
négocié faisait 1’objet d’un appel, le tribunal engagerait une nouvelle procédure et les déclarations
antérieures n’auraient pas de valeur juridique dans la procédure du tribunal.

Le Président oriente alors la discussion sur la relation entre les réglements négociés et I’action au
civil. L’Afrique du Sud expose sa pratique concernant le « plaider coupable ». La reconnaissance de
culpabilité n’est pas impérative pour qu’il y ait réglement négocié¢ car les violations du droit de Ila
concurrence sont examinées par une instance administrative. Mais pour engager une action au civil sur la
base d’une infraction au droit de la concurrence, il faut qu’une décision préalable du Tribunal de la
concurrence ait conclu a ’existence de I’infraction. Si le réglement négocié¢ devant la Commission ne
s’accompagne pas d’une reconnaissance de culpabilité, les parties doivent retourner devant le tribunal et
plaider elles-mémes leur cause. Initialement, la Commission exigeait une reconnaissance de culpabilité,
mais cela rendait difficile, voire impossible, de parvenir a un réglement négocié. Certes, une
reconnaissance de culpabilité est préférable, mais la Commission est maintenant plus souple, a condition
que des mesures correctives satisfaisantes soient trouvées. Si la Commission reconnait que le fait d’exiger
une reconnaissance de culpabilité risque d’entrainer une rupture des négociations et de contraindre la
Commission a poursuivre, d’autres facteurs seront pris en compte pour déterminer s’il faut exiger un
plaidoyer coupable — I’engagement a mettre un terme a une conduite, les ressources disponibles de
I’agence, la consistance du dossier, le précédent que 1’on cherche a établir, et I’impact pour le secteur. La
situation du plaignant est également un facteur important ; la Commission aura davantage tendance a
exiger un plaidoyer coupable si le plaignant est une petite entreprise ayant peu de chances d’aller jusqu’au
bout des poursuites au tribunal.

S’agissant de savoir si les dommages doivent étre inclus dans le réglement négocié ou s’ils doivent

étre cantonnés a 1’action au civil, le Royaume-Uni explique que de son point de vue le dédommagement ne
doit pas étre obligatoire dans le cadre d’un réglement. Mais il peut étre souhaitable dans certains cas, par
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exemple lorsqu’il y a une classe clairement identifiée de victimes qui a peu de chances de se pourvoir en
justice pour obtenir réparation. Le fait d’imposer le versement de dommages est également avantageux si,
par exemple, les défendeurs sont désireux de mettre un point final a 1’affaire. Pour inciter les défendeurs a
accepter les obligations d’indemnisation du réglement négocié, les autorités de concurrence peuvent
envisager d’accorder des réductions de peine supplémentaires. A terme il faut trouver un équilibre, car des
négociations sur les obligations d’indemnisation entrainent, si elles se prolongent trop, un gaspillage des
ressources de 1’autorité de concurrence. Imposer des indemnisations peut étre particulierement utile dans
les régimes de création récente, afin d’encourager leur mise en ceuvre sur le plan du civil.

L’Allemagne convient que I’indemnisation ne doit pas étre obligatoire dans les accords de réglement,
mais une autorité de concurrence doit prendre en compte la position des victimes. Le Bundeskartellamt a
récemment publi¢ un baréme des amendes prévoyant que le niveau des sanctions pécuniaires soit réduit
lorsque les tiers sont indemnisés.

M. Hammond ajoute que, dans un systéme accusatoire en tout cas, il peut étre trés génant d’accepter
les plaidoyers de nolo contendere (non contestation des griefs) car il existe un risque d’abus. La tentation
existe, en effet, d’utiliser les plaidoyers de nolo contendere dans les dossiers mal ficelés qui posent
probléme. Mais ces affaires ne doivent tout simplement pas étre présentées a la justice. Si une affaire ne
peut pas étre exposée clairement, elle doit étre close et certainement pas réglée par un nolo contendere. 11
n’est pas utile d’obliger toutes les sociétés a rechercher un réglement négocié ; la stratégie des autorités de
concurrence doit étre de diviser les défendeurs et de recourir a des négociations de peine successives ; cela
crée une dynamique favorable a ’autorité de concurrence, alors qu’imposer un réglement pour toutes les
parties serait revenu a réunir toutes les parties dans une méme picce, au prix de ’autonomie et de la
résolution de I’affaire. Enfin, M. Hammond convient que les négociations de peine ne doivent pas
pénaliser 1’effectivité des programmes de clémence. Mais en principe un réglement négocié¢ doit étre
possible dans tous les cas quelle que soit la gravité de 1’infraction.

M. Spratling ajoute que les avocats de la défense ne considérent pas les négociations de peine et les
programmes de clémence comme des approches divergentes pour traiter les affaires, mais comme des
outils complémentaires pour maximiser 1’incitation a témoigner et a coopérer. Revenant sur les questions
soulevées par le BIAC, qui redoutait que les négociations de peine ne permettent aux autorités de
concurrence de frapper trop fort, M. Spratling est d’avis contraire ; il estime que les négociations de peine
introduisent une possibilité de négociation. A tout moment de la négociation 1’une des parties peut reculer
et revenir a la procédure normale. L application unilatérale et mécanique de barémes est une situation
beaucoup plus préoccupante. Les deux hantises des sociétés qui hésitent a coopérer sont la peur de
I’inconnu, et la peur d’une décision arbitraire de 1’autorité d’application. Les négociations de peine
permettent d’atténuer la crainte d’un traitement arbitraire des affaires. Le BIAC répond que Iarbitraire des
autorités de concurrence est effectivement un souci, mais convient avec M. Spratling qu’en Amérique du
Nord, il n’y a pas lieu de craindre une décision arbitraire dans le contexte des négociations de peine.

Le Président conclut cette discussion en notant que les participants reconnaissent de maniére unanime
les avantages des transactions négociées : elles peuvent améliorer I’efficience des efforts d’application en
permettant une résolution plus rapide des affaires et en utilisant la coopération pour constituer les dossiers.
L’¢quité, la proportionnalité et la parité sont des questions réelles auxquelles il faut apporter des réponses.
Les différents pays ont mis en évidence une série d’obstacles qu’il faut résoudre avant qu’une autorité de
concurrence ne puisse s’engager dans les négociations de réglement. Mais le consensus est que presque
tous ces problémes peuvent étre résolus, notamment grace a la transparence et aux barémes de peines.
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