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Dear Sirs 

AIMA com m ent s on t he OECD Public Discussion Draf t  on non-CIV exam ples (BEPS Act ion 6) 

The  Alte rna tive  Investm e nt Managem ent Associa tion  (AIMA)1 and  the  Alte rna tive  Cred it Council (ACC)2 
welcome the opportunity to provide comments on the discussion draft. 

We appreciate the OECD’s commitment to continue the work on treaty access for non-CIV funds, but 
remain concerned that various aspects of the proposed framework have not been adequately addressed. 
While we accept the policy objectives underlying Action 6, we commend the working group for striving to 
develop rules that are more practical, administrable and fair. Appropriately designed standards should 
foster fairness and efficiency without creating opportunities for abuse3. 

We believe that the diversity of non-CIV funds has not been properly identified in the examples proposed 
to inform the principal purpose test (PPT). If the examples are included in their present form in the 
commentaries to the OECD Model Tax Convention (MTC), as anticipated in the discussion draft, it may 
unfavorably affect a wide range of uncontroversial arrangements. In addition, it could unnecessarily 

1 AIMA, the Alternative Investment Management Association, is the global representative of the alternative investment industry, with 
more than 1,700 corporate members in over 50 countries.  AIMA works closely with its members to provide leadership in industry 
init iatives such as advocacy, policy and regulatory engagement, educational programmes, and sound practice guides.  Providing an 
extensive global network for its members, AIMA’s primary membership is drawn from the alternative investment industry whose 
managers pursue a wide range of sophisticated asset management strategies. AIMA’s manager members collectively manage more 
than $1.5 trillion in assets. 

2 The Alternative Credit Council – a group of senior representatives of alternative asset management firms – was established to provide 
direction on the developments and trends in the alternative and private credit strategy space, with a view to securing sustainable 
development of the sector. The ACC is the sole global trade association representing the interests of the private credit and non-bank 
finance participants in asset management.  Its main activit ies comprise thought leadership, education, high-level advocacy and policy 
guidance. 

3 We believe it is unfortunate that the OECD has not been able to classify non-CIV funds that are regulated in their jurisdiction of domicile 
and are widely held as equivalent to CIVs for the purposes of treaty access. 
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re strict access to  an  im p ortan t investm ent class for a  b road  group  of investors includ in g pension  funds, 
sove re ign  wealth  funds an d  othe r tax exem pt investors am on g othe rs. 
AIMA rem ains convinced  tha t the  globa l tax trea ty ne twork sh ou ld  ope ra te  to  facilita te  and  the reby 
encourage  cross borde r investm ent by n on-CIV fun ds as p rovide rs of deb t and  equ ity finance , p articu larly 
a t a  tim e  when  the  banking industry is  constra ine d  from  pe rform in g th is  role . To succeed  in  th is , the  
na tu re  of n on-CIV fu nds as pools of cap ita l ra ised  from  predom inan tly institu tiona l investors in  m any 
ju risd ictions m ust be  re cognised . Anti-avoidance  m easure s incorpora ted  in to  tax trea tie s m ust be  
designed  to  accom m oda te  non-CIV fu nds. 

Howeve r, the  PPT and  th e  re la ted  com m entarie s rem ain  in  our view im precise  and  sub jective , le aving 
open  the  possib ility tha t tax au thoritie s cou ld  deny trea ty bene fits  in  re spect of m any cross-border 
investm ents th a t a re  not ob jectionab le . We  no te  tha t th is  h as p rom p ted  s ign ifican t criticism  from  the  
United  Sta te s Treasury an d  m any o the rs 4. The  gene ra l unce rta in ty unde r the  PPT is  com pou nded  by th e  
OECD’s use  of a  "one  of p rincipa l purposes" te st, with  insufficien t gu idance  on  how to  de te rm ine  whe the r 
or when  a  particu la r tax conside ra tion  m ay be  e le va ted  in to  a  p rincip a l pu rpose , particu la rly when  an  
investor m ay have  m ultip le  purposes. 

We  se t ou t in  the  anne x to  th is  le tte r som e  fu rthe r com m ents in  re la tion  to  the  issues cove red  by the  
d iscussion  d raft toge the r with  an  exam ple  b ased  on  an  a lte rn a tive  investm ent fund  (AIF) tha t would  be  
he lp fu l if it we re  to  be  included  in  the  com m entarie s to  the  MTC.  

Yours fa ith fu lly, 

Paul Hale 
Managing Direct or , Global Head of  Tax Af fair s 

4 http:/ /www.taxanalysts.org/content/robert-stack-beps-and-united-states 
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Annex 

What  is an accept able purpose?  

OECD guidance should clarify that the purpose of the PPT is to target arrangements that are ‘artificial and 
contrived’, rather than to scrutinise genuine commercial purposes for the use of a particular intermediary 
jurisdiction. It is important that the OECD should provide an explanation of what it considers to constitute 
genuine commercial purposes. We recommend that the OECD commentary should include reference to what 
the OECD considers may be acceptable reasons in the context of the PPT for the establishment of an 
intermediary vehicle in a particular jurisdiction 5. 

How relevant  is subst ance t o det erm ine t he purpose? 

The  OECD has stre ssed tha t the  PPT is  a  te st of ‘purpose ’, not a  te st of ‘substance ’. Howeve r, the  p re sence  of 
substance  in  a  particu la r ju risd iction  gene ra lly re flects  bona  fide  com m ercia l purposes for choosing a  
particu la r hold ing ju risd iction , which  ou twe igh  ‘ancilla ry’ tax reasons. In  recognising tha t ongoin g 
investm ent/asse t m anage m ent often  occurs la rge ly a t the  fund  or investm ent m an agem en t com pany leve l 
and  the  m ajor econom ic decision  (e .g. the  decision  to  com m it cap ita l to  the  fun d) will be  m ade  by the  
u ltim ate  investors, conside ra tion  shou ld  be  p rovid ed  in  the  com m entary as to  what specific substance  m ay 
be  requ ired 6. The  gu idance  shou ld  cla rify tha t th is  shou ld  n ot be  the  sam e  substance  tha t is  requ ired  of a  
conven tiona l trad in g business and  shou ld  re flect the  rea lity of investm ent m anagem en t activitie s.  

Nat ure of  exam ples 

The  OECD has sta ted  tha t it de libe ra te ly kep t the  num ber of e xam ples in  the  d iscussion  d raft low and  it  
seem s to  have  avoided  any “con trove rsia l” e xam p les. Howeve r, con trove rsia l exam ples a re  p recise ly whe re  
cla rity is  m ost needed , e specia lly in  situa tions whe re  countrie s m ay take  d iffe ring views regard ing p articu la r 
fact pa tte rns. The  exam in ation  o f such  exam ples in  tu rn  p rovides cla rity to  othe r situa tions.  

In t eract ion w it h t he m ult i lat eral t reat y (MLI) 

We we lcom e  the  in troduction  of a rticle  7, paragrap hs 3 and  4 of the  MLI. The  consequences of fa ilin g the  PPT 
were  not adequate ly ad dre ssed  in  the  BEPS 6 report 7. Th is m easure  m ay pre se rve  bene fits  whe re  the  
en titlem en t to  the se  shou ld  not be  a ffected  by fa ilu re  to  sa tisfy the  PPT. 

5 AIMA sees a  p recedent in  CJEU jurisprudence .  Gene ra lly, unde r EU law an  an ti-avoidance  ru le  such  as the  PPT applie s un le ss it is 
established that the transaction “reflects a genuine economic activity”, that is, arrangements that are not wholly artificial and have valid 
commercial reasons. It has always been recognized by the CJEU that CIVs are principally established for commercial reasons, and that 
given their economic characteristics, it is reasonable to conclude that CIVs cannot be effectively used for treaty shopping. We believe that 
the OECD should reach the same conclusion in relation to non-CIVs. 

6 “There is an evident and bona fide series of purposes surrounding the investment entity (pooling of funds, managing of funds as 
between investors, manager, lenders, service providers, proximity of vehicles to manager/service provider and underlying assets in order 
to conduct day-to-day investment management business, local market and regulatory expertise and so on), in addition to the 
consideration of efficiently managing tax leakage. The tax considerations form part of a broader investment package offering investors a 
market practice structure that is at least commercially accepted as one that limits material double taxation between the post-tax profits 
from the investments and the distributions to the fund investors”. Taken from KPMG’s response to discussion draft on treaty entitlement 
of non-CIV funds, 2016, page 342. 

7 Paragraph 16 of the commentary on the PPT in the action 6 report (pages 64 and 65) noted that countries are free to include in their 
bilateral treaties (a discretionary relief) the following additional paragraph “where a benefit under this convention…..resident of that other 
State”. The non-binding nature of the commentaries makes the MLI a more suitable instrument to ensure countries will grant treaty 
protection in certain circumstances.  
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We also welcome the confirmation in paragraph 101 of the explanatory statement to the MLI that “Where one 
Party chooses to apply the Simplified Limitation on Benefits Provision pursuant to paragraph 6 and the other does 
not, the Simplified Limitation on Benefits Provision would not apply, and by default, the PPT in paragraph 1 would 
apply symmetrically”. This accords with AIMA’s preferred solution that the MLI should adopt the PPT as a 
minimum standard and leave to bilateral negotiation whether to include a detailed LOB. 

The MLI and the commentaries to the MTC contain an imbalance against the taxpayer. Whereas the treaty 
benefits would be denied by the tax authority where it is ‘reasonable to conclude’ (subjective criteria) that a 
principal purpose (of the arrangement) was to obtain a tax benefit, for the taxpayer/investor, in order to 
obtain exception to the denial of treaty benefits it must be ‘established’ (objective criteria) that the benefit is 
in accordance with the object and purpose of the tax treaty. This places a higher burden on the taxpayer.  

Near  t erm  review  

Whatever examples are ultimately adopted by the OECD with respect to non-CIV funds, we believe it is 
imperative that a review is carried out of the impact of these examples on real life scenarios within two to 
three years’ time.  This will allow evidence-based criticism to be provided by investment fund managers 
regarding the implications of these examples, coupled with the PPT rule, on the investment activities of non-
CIV funds.  It should be clearer whether, in fact, there has been an increase in the obstacles met by non-CIV 
funds when accessing double tax treaties, because of the examples published by the OECD. 

Specif ic com m ent s on t he PPT exam ples 

The three examples are intended to clarify the application of the PPT rules to common transactions involving 
non-CIV funds that do not raise concerns related to treaty shopping or inappropriate granting of treaty 
benefits. We believe that the examples are limited and would be more helpful if developed further: 

• The  region a l investm ent p la tform  e xam ple  is  conce rned  with  the  position  of investm ents m ade  by an
in te rm edia te  hold in g com pany se t up  by “Fun d , an  institu tiona l investor th a t is  a  re siden t of Sta te  T
and  tha t was e stab lished  and  is  sub ject to  regu la tion  in  Sta te  T”. It  seem s to  be  im plied  tha t Fund  is  a
substan tia l en tity in  its  own righ t such  as a  sove re ign  wealth  fund  ra the r than  a  non-CIV fund  poolin g
investm ent from  institu tiona l investors re siden t in  Sta te  T or e lsewhere . Fund  a lso seem s to  be
acquiring m ajority or sign ifican t m inority hold in gs in  the  p riva te  com panie s in  which  it invests , ra the r
than  m akin g portfolio  investm ents. It is  not sta ted  whe the r Fund  m ee ts any conditions unde r the  tax
conven tion  be tween  Sta te  S and  Sta te  T necessary to  ob ta in  trea ty bene fits . The  re levance  of the
exam ple  to  m ost non-CIV funds is  not clear.

• The  securitisa tion  com pany exam ple  sim ila rly doe s not m ake  clear wha t aspects of the  transaction
m igh t give  conce rn  in  conside ring the  ap p lica tion  of a  PPT. For instance , RCo often  would  issue  in
add ition  to  investm ent-grade  listed  securitie s one  or m ore  tranches of non -investm ent grade  deb t
which  m igh t be  un listed  and  priva te ly p laced . Or would  it a ffect the  ana lys is  if the  tax conven tion
be tween  Sta te  S and  Sta te  T app lied  a  10% withhold in g tax to  in te re st paym ents bu t the  tax
conven tion  be tween  Sta te  S and  Sta te  R app lied  a  5% withhold ing tax?

• In  the  rea l e sta te  fund  e xam ple , it is  s ta ted  th a t RCo does not ob ta in  tax trea ty bene fits  be tte r than
those  tha t cou ld  be  ob ta ined  by its  investors, we re  they to  m ake  the  unde rlying investm en ts. Th is is
un like ly to  be  the  case  in  p ractice .

The  exam ples a re  not of d irect re levance  to  the  m ajority o f non-CIV funds, for whom  only lim ited  gu idance  
m ay be  extracted , b road ly, tha t collective  investm e nt requ ire s conside ra tion  of a  nu m ber of factors o f which  
ob ta in ing a  tax trea tm ent tha t is  not un favourab le  m ay be  one .  
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Many non-CIV funds a re  structu red  on  the  m aste r/feede r m ode l or use  m ultip le  in te rm edia te  ho ld ing 
com panie s, e ach  of which  m ay hold  a  single  investm ent. In  app lyin g a  PPT ru le , regard  shou ld  be  had  to  the  
ove ra ll s tructu re  of the  non-CIV fund  and  its  own ersh ip  by the  u ltim ate  investors. OECD guidance  shou ld  
con ta in  confirm a tion  th a t whe re  a  non-CIV fund  com prise s a  se rie s of separa te  en titie s re flecting a  p re fe rred 
ope ra tiona l and  organ isa tion  structu re , the  p rincipa l purpose  for the  e stab lishm ent of the  in te rm ediary 
p la tform s shou ld  be  conside red  with  re fe rence  to  the  fund’s econom ic and  com m ercia l nexus  to  the  
ju risd iction  as a  whole  an d  shou ld  no t, of itse lf, cau se  trea ty bene fits  to  be  d en ied . It  is  de sirab le  tha t a  m ore  
gene ra l exam ple  re la tin g to  non-CIV fu nds (pe rhaps based  upon  tha t in  the  BEPS action  6 report 8) shou ld  be  
included  in  the  com m enta rie s. An  exam ple  p reviously subm itted  by AIMA is included  be low in  th is  annex. 

The  exam ples a re  like ly to  be  in te rpre ted  narrowly by tax au th oritie s wh o will seek to  re strict the ir app lica tion  
to  n on-CIV funds with  e ffective ly iden tica l circum stances. The  exam ples incorpora ted  in to  th e  fina l 
com m entarie s shou ld  encourage  flexib le  ou tcom es tha t recognise  tha t the re  a re  d ive rse  business and  
investm ent a rran gem en ts.  

Given  the  d ive rsity in  types of non-CIV fun ds and  notwithstand in g tha t the  exam ples m ay be  sim ila r to  som e  
non-CIV fun ds, d iffe rences can  exist.  In  th is  regard , it would  be  he lp fu l if the  p ream ble  to  the  exam ples 
cla rifie s tha t the  exam ples  used  a re  for illus tra tive  p urposes and  tha t the  fact tha t a  p articu la r non-CIV fund  is  
not ab le  to  m ee t a ll of the  conditions se t ou t in  the  exam ples shou ld  not o f itse lf cause  such  a  non-CIV fund  to  
fa il the  PPT te st, and  tha t u ltim ate ly the  trea ty en title m ent o f non-CIV fun ds will be  based  on  a  
com prehensive  asse ssm ent of a ll the  facts  and  circu m stances 9. 

LOB com m ent s 

We disagree with the suggestion in relation to the simplified limitation on benefits (LOB) rule that the 
derivative benefits provision (‘…which does not include any limit on the number of equivalent beneficiaries or any 
requirement related to intermediate owners’) may provide comfort to some non-CIV funds. We expect that in 
practice it will be difficult to establish the status of ultimate investors in all but a minority of funds.  

We support the suggestion that countries may address the granting of treaty benefits for non-CIVs in relation 
to the detailed LOB rule on a bilateral basis. However, the OECD should ensure jurisdictions have enough 
guidance, and do not consider non-CIVs in a crit ical manner, simply because consensus was not reached 
among the participating countries on how to treat this type of fund.  

We also welcome the Working Party 1 initiative to revitalise the Tax Relief and Compliance Enhancement 
(TRACE) project. AIMA has been supportive of efforts to implement the TRACE project and extend it to non-
CIV funds. Indeed, it may be that the TRACE project can be developed to enable countries to implement a 
system which permits intermediaries to claim treaty benefits on behalf of investors on a pooled basis, but at 
the same time requires the intermediaries to report beneficial owner information directly to source 
countries. This could allow some sensitivities around compliance obligations and administration to be 
solved10. 

8 OECD BEPS Project. Preventing the Granting of Treaty Benefits in Inappropriate Circumstances (Action 6: 2015 Final Report), page 60-61 
Example D 

9 We acknowledge  that sim ilar com m ents a re  m ade  in  subm issions produced  by othe r industry repre senta tive  bodie s. 

10 AIMA would  be  willing to participa te  in  any working group  tha t the  OECD is to se t up  with  a  view to deve lop  furthe r the  TRACE project. 
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Exam ple – alt ernat ive invest m ent  funds 

The following is an example based on an alternative investment fund that would be instructive if it were to be 
included in the commentaries to the MTC. 

Alternative investment funds may take the form of partnerships (or other entities which would be treated as 
fiscally transparent in most investor jurisdictions) or open-ended investment companies which would be 
treated as fiscally opaque in most investor jurisdictions or a combination of both. This choice is largely 
determined by the fiscal, regulatory and commercial preferences of their investors – predominately the 
institutional market (pension funds, university or charitable endowments, sovereign wealth funds) typically 
sourced from a range of different jurisdictions. The aim is tax neutrality – that investing through a fund does 
not introduce an addit ional level of taxation so that investors are disadvantaged in comparison to holding the 
underlying investment position themselves. Otherwise, it is unlikely to make economic sense for a potential 
investor to invest in the fund.  

A very wide range of investment strategies may be carried on by alternative investment funds and double tax 
treaty access may be relevant in particular to strategies such as these: (i) long /  short equity; (ii) special 
opportunities; (iii) direct lending; or (iv) alternative credit. 

These strategies often involve medium / long term holding periods and continued contact between the 
alternative investment fund / managers and the management team of the investee company, in order to 
understand and support their development of the business of the investee company. 

In some cases, the alternative investment fund will be resident in a jurisdiction with a tax treaty network 
although usually an alternative investment fund will not be entitled to treaty benefits. Further, where an 
alternative investment fund is tax transparent there are administrative difficulties in seeking treaty relief at 
source under the tax treaties of investors in multiple jurisdictions. As a consequence, it is usually the case 
that a subsidiary would be established as a treaty eligible tax resident in a suitable jurisdiction in order to 
facilitate a single tax treaty application to achieve the desired tax neutrality for investors.  This is relevant in 
particular to credit strategies where withholding taxes on cash flows would not be incurred by an alternative 
investment fund’s investors if they entered into the transactions direct, but without such a subsidiary a non-
treaty qualified fund would suffer such withholding taxes.  

The alternative investment fund’s intent in seeking the benefits of tax treaties is to enable it to make 
investments consistent with its mandate, on terms comparable to other funds and capital providers, and 
within the framework of a collective investment scheme that pools opportunities and risks. Unless the 
alternative investment fund’s investments are part of an arrangement or relate to another transaction 
undertaken for a principal purpose of obtaining the benefit of the treaty for investors who would not 
otherwise be entitled to relief, and provided that any subsidiary company is established and carries on 
business in its tax treaty jurisdiction on a basis which satisfies residence, substance and beneficial ownership 
requirements, it would not be reasonable to deny the benefit of tax treaties with the states in which the 
alternative investment fund’s investments are situated or are subject to tax. 
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For the attn. of: 
Tax Treaties, Transfer Pricing and Financial 
Transactions Division 
OECD / CTPA 

taxtreaties@oecd.org 

Luxembourg, 3 February 2017 

RE: Response to OECD Public Discussion Draft on Non-CIV Examples – 3 February 2017 

Ladies and Gentlemen, 

The Association of the Luxembourg Fund Industry (ALFI) is the representative body of the 
Luxembourg investment fund community1. Luxembourg is the largest fund domicile in Europe and the 
Luxembourg Fund Industry is a worldwide leader in cross-border distribution of funds. Luxembourg-
domiciled investment structures are distributed on a global basis in more than 70 countries with a 
particular focus on Europe, Asia, Latin America and the Middle East. 

ALFI welcomes the OECD’s initiative to respond to concerns raised through adding up to three 
examples to illustrate the application of the PPT rule specifically to non-CIVs. The examples provided 
in the discussion draft well reflect commonly occurring real situations and are a proportionate 
response to the problems identified during the discussions on treaty access for non-CIVs. In addition, 
ALFI understands that the practical and sound examples proposed demonstrate the OECD 
commitment to encourage cross-border investment. 

ALFI is therefore pleased to take this opportunity to express its views and suggestions on the OECD 
BEPS Action 6 Public Discussion Draft on non-CIV examples that will focus on the Regional 
investment platform example (“Example 1”) and on the Immovable property non-CIV fund example 
(“Example 3”).  

Before addressing specifics, ALFI would have some preliminary general remarks. 
Firstly, although the multilateral convention to implement tax treaty related measures to prevent base 
erosion and profit shifting as released in November 2016 (the “MLI”) does not include the provisions of 
the detailed LOB rule and the related treatment of non-CIV funds, ALFI considers it is extremely 
important to continue the work in order to provide, within a reasonable timeframe, non-CIVs funds with 
an appropriate treatment and legal certainty to their investors. 

1 Created in 1988, the Association today represents over 1300 Luxembourg domiciled investment funds, asset 
management companies and a wide range of service providers such as custodian banks, fund administrators, 
transfer agents, distributors, legal firms, consultants, tax experts, auditors and accountants, specialist IT providers 
and communication companies. 
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ALFI response to OECD Public Discussion Draft –Non-CIV Examples 

Also, as mentioned in ALFI’s response to the previous OECD Public Discussion Draft on non-CIVs, in 
its recommendation dated 28 January 2016 on the implementation of measures against tax treaty 
abuse, (“the Recommendation”), the European Commission has recommended the introduction of a 
general anti-avoidance rule based on a PPT (the “PPT rule”). The Recommendation suggests that the 
PPT rule will apply unless it is established that the transaction “reflects a genuine economic activity”. 
This term is not further defined in the Recommendation but we understand (based on EU law and ECJ 
case law) that it implies that the transaction is not wholly artificial and has valid commercial reasons. 
The Examples, in emphasising the importance of commercial drivers and substance for the 
arrangements described, also appear to both endorse the Recommendation approach on PPT noted 
above and give further valuable guidance (adding to ECJ case law where relevant) on how it might 
apply in practice. 

Finally, in order to ensure the Examples serve as a basis for an appropriate application of BEPS 
Action 6 to non-CIVs, ALFI would recommend that the final version of the Examples, as it will be 
released by the OECD, clarifies that (i) the Examples are provided for illustrative purposes only and (ii) 
all conditions mentioned in the Examples do not have to be mandatorily met in practice to ensure 
treaty access would be granted. It is indeed our understanding that the Examples are intended to 
provide elements of reference to be applied on a case-by-case basis. 

1. Example 1 - Regional investment platform example

ALFI would have the specific comments regarding the first example on the regional investment 
platform. 

a. Institutional Fund holding one single RCo

The fact pattern in Example 1 refers to an institutional fund holding a single company resident in State 
R. In practice, the Fund will, in many cases, hold several companies. ALFI would therefore suggest to 
replace “RCo, a company resident of State R” with “One or more RCos, companies resident of 
State R” and amend other sentences of the Example 1 accordingly. 

b. Diversified portfolio

The fact pattern indicates further that there is “the management of a diversified portfolio of private 
market investments located…”. In many investment strategies, the portfolio is not notably large or 
diversified. To be of better practical application, the Example might better talk of “the management of 
private market investments made observing the basic principles of risk-spreading, located…”. 

c. Investment in State R

As a minor point, we would recommend to amend the description of RCo’s operations so as to clarify 
that investment in State R itself is only an option. The Example might talk of “private market 
investments … located in countries potentially including State R itself in a regional grouping that 
includes State R.”. 
It may also be considered removing the reference to a “regional” investment platform from this 
example as investment platforms are set up with the view to target a certain line of business that may 
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not be limited to a specific region. Such platforms should not be treated differently from regional 
platforms. 
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d. Investment recommendations

When describing the activities of RCo, in practice, it would be more normal for the local management 
team to review investment recommendations actually made by a fund manager (albeit endorsed by 
Fund). Therefore, ALFI would recommend that the Example refers to “… investment recommendations 
from Fund or its fund managers or investment advisers.”. 

e. Majority of local directors

ALFI feels that the Example is too onerous in setting the level of RCo activity connected with its 
personnel. If RCo has a suitably strong local management team, there should not also be a 
requirement for the majority of the Board to be State R resident directors. In requiring this, the 
Example will constrain unreasonably how many large funds would choose to operate; to some extent 
limit freedom of establishment and movement of individuals; introduce an element of artificiality to 
situations where, although suitable State R directors are present on the Board, a number of non-State 
R directors from different jurisdictions may together represent a majority (without any one state of 
residence representing a majority). ALFI is of the opinion that a more reasonable position would be to 
remove ALL of the sentence that places restrictions on the composition of the Board, and leave 
this to investor and applicable regulatory rules. Also, this would be consistent with the fact pattern 
presented in Example 3. 
Alternatively, should this proposal not be adopted, ALFI would then recommend that the wording “a 
majority of” should be removed. 

f. Other clarifications

• Tax position: Example 1 refers to “RCo pays tax and files tax returns in State R.” would
preferably be drafted as “RCo is liable to tax and files tax returns in State R.”. This would secure
that the example is better aligned with the residency clause of the OECD Model Tax Convention
on Income and on Capital.

2. Example 3 - immovable property non-CIV fund example

ALFI has some concerns that Example 3, as it is currently drafted, would not go far enough towards 
increasing certainty for investors, as ALFI believes it is intended to. We would therefore suggest some 
detailed amendments to the text, as further described below. 

a. Purpose of a transaction

Example 1 recognises the possibility that the PPT might not have to apply to deny treaty benefits, 
even in cases where there is a net treaty benefit arising, providing that there is a strong enough overall 
set of commercial drivers for the existence of RCo.  
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ALFI response to OECD Public Discussion Draft –Non-CIV Examples 

In Example 3 however, the fact pattern indicates that “RCo, however, does not obtain treaty benefits 
that are better than the benefits to which its investors would have been entitled if they had made the 
same investments directly in these States …” The reasoning also notes that “… RCo does not derive 
any treaty benefits that are better than those to which its investors would be entitled …” As no treaty 
benefit appears to be in point, this example as drafted might be seen as not providing any real 
additional comfort to investors in non-CIVs, as the case described would, per se, appear already to fall 
out of the scope of the PPT rule.  

ALFI therefore believes that Example 3 should be amended so as to take an approach more similar to 
that recognised in Example 1, irrespective of the particular type of activity that a non-CIV and its 
subsidiaries engage in. Several reasons may be mentioned in support of this position: 

i) It is sometimes difficult to assess whether investors would be in a more beneficial position
when investing through the Fund as different treaty provisions may have to be compared (e.g.
application of reduced withholding tax rate versus capital gains tax protection or higher
thresholds for exemptions versus lower rates below the thresholds, etc.).

ii) Typically, although a fund strategy has been designed upon its creation, the location of its
investments would over time depend on its overall investment policy, portfolio diversification
as well as market opportunities. It would therefore be difficult to assess from the outset
whether the investors would be in a better position (or not) when investing via the fund.

iii) Also, during the life of the Fund, existing investors may redeem their position or new ones may
invest in the Fund at a later stage and, it would therefore be difficult to assess from the outset
whether the Fund would provide its investors with an advantage or not.

We therefore believe that an appropriate level of safeguard would be reached with the following 
wording: 

• “The investment strategy of (…) Fund, which is set out in the marketing materials for the
fund, is not driven by the tax positions of the investors, but (…)” – here, no change compared
to the current text of Example 3.

• “RCo in some cases may obtain treaty benefits that are better than the benefits to which its
investors would have been entitled if they had made the same investments directly in these
States …” and “… although RCo does in some cases derive any treaty benefits that are
better than those to which its investors would be entitled …” –  this amended wording seeks
to give the Example more real-life relevance, and to recognise that the strength of
commercial drivers might in appropriate cases justify some restriction to the scope of the
PPT.

The amended wording above seems appropriate as it allows to arrive at greater consistency with the 
outcome that a fund might expect if a Simplified LoB were to apply (based on a “derivative benefits” 
clause). This moderation would also help to avoid the situation that might arise because one or a few 
isolated minority investors in a “good” fund were (perhaps beyond the control of the fund) not 
“equivalent”, thus damaging the position of other investors. 

Finally, in order to maximise consistency between the examples, Example 3 should also include in its 
last paragraph the same “intent of tax treaties” sentence as is set out in both the other two examples 
currently under discussion.  
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ALFI response to OECD Public Discussion Draft –Non-CIV Examples 

b. Type of underlying investments

Example 3 refers to real estate investments made by a non-CIV. It is our understanding that while this 
example might, as first glance, appear to be quite restrictive as to which particular type of activities 
that a relevant non-CIV might engage in, it should in practice nevertheless serve as a basis for 
clarifying the application of the PPT rule to other type of investments made by a non-CIV, such as, for 
example, private equity investments, so long as most of the criteria mentioned in this Example were to 
be met in each particular case.  

However, in order to avoid a risk of diverging interpretations by Contracting States, and to give a 
greater level of certainty, ALFI believes that the current wording of Example 3 should be slightly 
modified, so as to confirm the above approach to the reading of the example. This might be done by 
amending the title of the Example to “Alternative investment Non-CIV fund example”, referring 
throughout the Example simply to “Alternative investment Fund” rather than “Real Estate Fund”, and 
to “investments” and “assets” rather than “real estate investments” or “real estate assets” or 
“immovable property assets”. This would also imply that no reference should made to “investments in 
a specific geographic area” as investment in underlying assets may be driven by other elements 
than their geographic situation, e.g. the type of business carried out or the type of real estate 
(commercial properties versus retail properties) regardless of their geographic situation. 

c. Type of activities performed by the holding company

An extensive component of the fact pattern in Example 3 as presented concerns the activity of 
administration of treaty relief claims. The text states “It [RCo] is also established for the purposes of 
administering the claims for relief of withholding tax under any applicable tax treaty. This is an 
important function of RCo as it is administratively simpler for one company to get treaty relief rather 
than have each institutional investor process its own claim for relief, especially if the treaty relief to 
which each investor would be entitled is a small amount.”. 

This in reality is not necessarily an important driver for the establishment of an RCo-type holding 
company. Given the lack of practical relevance, and as Example 3 already provides a fairly 
comprehensive list of reasons justifying the setting-up of a holding company by the Fund, ALFI 
suggests that the two sentences set out above be deleted. 

d. Other clarifications

In order to help the OECD to reach its goal of providing greater certainty for investors in non-CIVs, 
some additional modifications might be made, each simply to further enhance clarity, notably as 
follows:  

• Regulation: Example 3 might preferably be drafted such that it covers any Fund that “… is either
itself subject to regulation in State T, or is managed by a regulated fund manager.”
Furthermore, and although there should be no doubt that this should cover alternative investment
funds that have an AIFMD-regulated fund manager, any further comfort that the OECD could give,
which would confirm this reading, would be most helpful.
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ALFI response to OECD Public Discussion Draft –Non-CIV Examples 

• Transparency: It is arguably unnecessary for Example 3 to describe specifically a situation where
the fund vehicle is fiscally transparent under the domestic law of its State of establishment, as this
does not appear in practice to affect materially the subsequent analysis. The words “… treated as
fiscally transparent under the domestic law of State C …” should thus be deleted.

• Location of the fund manager: Example 3 does not specify the country in which the fund
manager would be located. It could therefore be assumed that the fund manager could be located
either in the same country as the country of establishment of the Fund, or in any other country.
Any further comfort that the OECD could give that would confirm this reading would be most
helpful.

• Location of RCo: The fact that RCo is located in the same jurisdiction as the Fund would be an
additional indication that RCo is commercially driven.

• Institutional investors: Institutional investors as referred to in Example 3 should be understood
as, for example, an entity that pools major investments by a range of investors that are largely
themselves institutions but also as high net worth individuals or as other investment funds
investing in the Fund.

We are grateful in advance for your attention to the comments expressed in this letter and we 
welcome the opportunity to discuss these with you.  

Should you need any additional information, ALFI would be pleased to assist you. 

Yours very truly, 

ALFI 
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COMMENTS ON THE PUBLIC DISCUSSION DRAFT ON 
BEPS Action 6 Examples of Non-CIV Funds 

These comments have been prepared by the BEPS Monitoring Group (BMG). The BMG is a 
network of experts on various aspects of international tax, set up by a number of civil society 
organizations which research and campaign for tax justice including the Global Alliance for 
Tax Justice, Red de Justicia Fiscal de America Latina y el Caribe, Tax Justice Network, 
Christian Aid, Action Aid, Oxfam, and Tax Research UK. These comments have not been 
approved in advance by these organizations, which do not necessarily accept every detail or 
specific point made here, but they support the work of the BMG and endorse its general 
perspectives. They have been drafted by Jeffery Kadet and Tommaso Faccio, with 
contributions and comments from Sol Picciotto. 

A. GENERAL REMARKS 
1. This issue has become particularly specialised and technical, so in our view it is important
to try to bring out its wider implications. We would therefore like to reiterate some of the 
comments we made in response to the discussion draft (DD) of 24 March 2016 on treaty 
entitlement of non-CIV funds.  

2. Non-CIVs typically include private equity funds, hedge funds, trusts or other investment
vehicles that generally do not have the key characteristics of collective investment vehicles 
(CIVs). In particular, they are usually both unregulated and narrowly held, since they are 
aimed at sophisticated investors. Governments are therefore right to be concerned that these 
non-CIVs could be used to allow access to treaty benefits, in particular reduced withholding 
taxes at source, for investors who would not otherwise be entitled to such benefits, and who 
may be able to evade being taxed on such income. 

3. We believe that any rules created to deal with these non-CIVs should require a positive
demonstration by any non-CIV desiring treaty benefits that it can verify the bona fides of all 
its investors. To ensure taxation of income flowing through a fund which itself is exempt 
from tax, measures should be in place to ensure that its investors comply with their 
obligations to pay tax on payments to them from the fund. Hence, we consider that, to be 
eligible for treaty benefits, investment funds must be subject to 

• Regulation which includes know-your-customer requirements, and

• Obligations to participate in comprehensive, automatic exchange of information for
tax purposes.

4. Where, a fund is not itself able to verify the identity of all its customers because it receives
investments from other funds, it must verify that its investors are subject to the same 
obligations. This would provide an incentive to ensure that jurisdictions hosting financial 
centres comply with the appropriate global standards, not only for financial regulation, but 
more importantly in this context for preventing tax evasion. 

The BEPS 
Monitoring 

Group 
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5. In addition, it is critical that high threshold tests be set to ensure that eligible funds are in
fact widely held and are genuinely channels for portfolio investment. In particular: 

• No one investor or group of related investors should own above 1% of the fund,

• The fund should have a maximum of 10% of its assets in any one investment,

• It should not own more than 5% of any such investment, and

• A minimum of 95% of funds investing in such a fund should be entitled to the same
or similar treaty benefits.

6. These comments remain important also because of the information in the current
discussion draft about the conclusions of Working Party 1 following the previous 
consultations. These are that 

(i) there is no need to devise a multilateral solution to the problem of definition of 
which CIV funds should be eligible for treaty benefits, as the Multilateral Instrument 
(MLI) to implement the treaty-related proposals of the BEPS project did not include a 
detailed limitation on benefits (LoB) provision, since it was concluded that this is best 
left to bilateral negotiation;  

(ii) the drafting of the simplified LoB rule, which was included in the MLI, is so wide 
that most non-CIV funds would qualify for treaty benefits under it; but its practical 
application to CIV funds entails the determination of the identity and treaty 
entitlement of investors in such funds; this could be done through the TRACE project, 
which specifies in its implementation package that governments could agree on 
arrangements for it to be extended to funds not meeting the CIV definition. 

7. However, there is still a need to provide guidance in treaties which do not include either
LoB provisions, but only a general principal purpose test (PPT), permitting states to deny 
treaty benefits  

‘if it is reasonable to conclude, having regard to all relevant facts and circumstances, 
that obtaining that benefit was one of the principal purposes of any arrangement or 
transaction that resulted directly or indirectly in that benefit, unless it is established 
that granting that benefit in these circumstances would be in accordance with the 
object and purpose of the relevant provisions of the Covered Tax Agreement’. 

8. This provision gives a fairly wide discretion to deny treaty benefits. The purpose of the
present discussion draft is therefore to provide examples to illustrate common types of 
arrangements or transactions entered into by non-CIV funds which do not raise concerns 
which could lead to denial of treaty benefits. These would be included in the Commentary to 
the PPT rule in the OECD model convention. Since para. 14 already includes 10 examples, 
one of which deals with CIV funds, Working Party 1 intends to include a further 3 examples, 
drafts for which have been put forward in this DD. Since it seems likely that many states will 
decide to include the PPT in their treaties, these examples have considerable importance.  

B. SPECIFIC COMMENTS 
1. We believe that the three examples included in the Discussion Draft on non-CIV examples
will be useful only in a limited number of scenarios which may lead to a straight forward 
conclusion on whether it is reasonable to deny treaty benefits. In practice, the fact pattern in 
many cases will be significantly different, so we recommend that different iterations of the 
three examples are added, as suggested below. 
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2. As a minimum, we would recommend the inclusion of at least one example where the
conclusion is that it will be reasonable to deny the treaty benefits. 

3. Example 1, the Regional investment platform example, has a fact pattern that includes a
full complement of personnel and functions that represent a real and substantial investment 
operation. We agree that in such a case the PPT should be applied in the manner described in 
the example. However, we consider that the focus of the analysis to determine whether it is 
reasonable to deny the benefit of the State R-State S tax conventions to RCo should be on the 
activities actually performed by RCo as opposed to subjective criteria such as “the 
availability of directors with knowledge of regional business practices and regulations” or 
“the existence of skilled multilingual workforce”. These subjective drivers are often stated as 
boilerplate reasons to locate functions in low tax jurisdictions and we recommend that this 
type of wording be removed from this and the other two examples. 

4. Although there will undoubtedly be some such examples in the real world, it is also clear
that there will be many CIVs that have the same structure as that described in Example 1, but 
that have few of the personnel and functions in State R. We believe that the example would 
be much more useful to both tax administrators and taxpayers if the example would continue 
a bit further by describing an alternative fact pattern that assumes more limited State R 
personnel and functions. Thus, Example 1 could describe local directors who do not work full 
time for RCo and whose limited responsibilities include the maintenance of local bank 
accounts, local accounting records, etc, These local directors would also take instructions on 
major decisions from personnel in State T. In such a case, Example 1 would provide a 
conclusion that RCo’s investment in SCo is part of an arrangement undertaken for a principal 
purpose of obtaining the benefit of the tax convention between State R and State S. 

5. It may be added that the Fund in this Example 1 is an institutional investor that is a resident
of State T and that was established and is subject to regulation in State T. It would be helpful 
to have an iteration of Example 1 where the Fund is a private equity fund and where State T 
is a low-tax jurisdiction that conducts no meaningful regulation of similar funds established 
in State T. Further, the manager of the Fund either through its employees or contractors 
would conduct its principal management activities outside of State T and the Fund would be 
assumed to have a limited number of significant investors resident in several different 
countries. Again, in such a case, Example 1 would provide a conclusion that RCo’s 
investment in SCo is part of an arrangement undertaken for a principal purpose of obtaining 
the benefit of the tax convention between State R and State S. 

6. Example 2 is similar to Example1 in that it has a fact pattern that includes a full
complement of personnel and functions that represent a real and substantial operation, though 
in Example 2, the operation involves securitization rather than investment activities. Example 
2’s fact pattern differs, though, from that in Example1 in that the same 10% interest 
withholding rate applies under both the tax conventions between State R and State S and 
between State T and State S. In Example 1, the tax convention between State R and State S 
had a more beneficial withholding tax rate on dividends than that between State T and State 
S. 

7. Similarly to our comments for Example 1, additional iterations of the facts in this Example
2 would provide very useful guidance to tax authorities and taxpayers alike. For example, one 
iteration would assume that the availability of skilled and experienced personnel and support 
services in State R was factually not important to the bank since bank personnel in State T 
carry out the various function involved in the securitization operations. Further, this iteration 
would alternatively provide that (i) the interest withholding tax rate was 10% under both tax 
conventions, and (ii) the rates differed with the rate under the tax convention between State R 
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and State S being less than that under the convention between State S and State T. Another 
iteration would include the facts as stated in the example, but would assume that the interest 
withholding tax rate under the tax convention between State R and State S was less than the 
interest withholding under the tax convention between State T and State S. 

8. Example 3 concerns an immovable property non-CIV fund. Under the facts of the
example, there is no difference in treaty benefits between those that would be allowed to 
State R residents and those that would be allowed directly to the investors in the State C Real 
Estate Fund. We believe that this example as written provides little guidance aside from 
suggesting that where the investment vehicle (RCo) has the same treaty benefits as the 
investors that the PPT should not apply to deny treaty benefits.  

9. We believe that this Example 3 should be expanded to provide more significant factual
information (e.g. make clearer in which State personnel and functions reside) and include 
additional iterations of the facts in this Example 3, so as to provide very useful guidance to 
tax authorities and taxpayers alike. 

10. One iteration that should be included would assume more limited State R personnel and
functions, with important decision-making and management functions being performed in 
State C or elsewhere. This iteration should also assume that the use of State R does provide 
tax convention benefits over those that would be available to one or more investors in the 
Real Estate Fund. Under such circumstances, the example would provide a conclusion that 
RCo’s real estate investments are part of an arrangement undertaken for a principal purpose 
of obtaining the benefit of the tax convention between State R and the countries where the 
real estate investments are situated. 
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        William Morris 
Chair, BIAC Tax Committee 

13/15, Chaussée de la Muette, 75016 Paris 
France 

Tax Treaties, Transfer Pricing and Financial Transactions Division 
Organisation for Economic Cooperation and Development 
2 rue André-Pascal 
75775, Paris, Cedex 16 
France 

Submitted by email: [X] 

February 3, 2017 

Ref: DISCUSSION DRAFT: BEPS ACTION 6 – “NON-CIV EXAMPLES” 

Dear Mr. VanderWolk, 

Thank you for the opportunity to comment on the Discussion Draft: BEPS Action 6 – Non-CIV 
Examples (“the Discussion Draft”) issued on 6 January 2017. We acknowledge and thank the OECD 
for the time and effort put into this draft and the opportunity to provide comments.  

BIAC welcomes the work undertaken by the OECD to provide clarity around the treaty entitlement of 
non-CIV funds.  We believe that the Discussion Draft represents a valuable start in helping us to 
understand the OECD’s position on tax treaty entitlement of non-CIV funds.  
Additionally, BIAC commends and supports the OECD’s observation that the TRACE project could 
serve as a critical tool in providing tax certainty for non-CIV funds with respect to their ability to 
obtain treaty relief, and to this end we encourage the OECD and participating States to enhance the 
operation and availability of TRACE. We would welcome the opportunity to provide additional 
assistance to help the OECD meet this objective. 

The examples included in the Discussion Draft are a helpful starting point, and we believe that some 
modifications and additional examples would provide a greater degree of certainty to many 
common investment structures that are relevant to non-CIV investment funds, which is essential to 
encourage continued cross-border investment and growth. While we understand the breadth of 
examples received and carefully considered by the OECD, we believe that the three examples 
included are not sufficient in quantity or diversity to provide the necessary guidance for taxpayers 
and tax authorities to cover many common commercial investment structures that are relevant to 
non-CIV investment funds. The examples included to support the application of the BEPS Action 6 
Recommendations should be sufficiently detailed to provide guidance under the common facts and 
circumstances of a wide range of non-CIV funds in order for such examples to be applied effectively 
and consistently.  
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Again, we thank you for the opportunity to comment on this discussion draft, and look forward to 
working with you further on this project. 

Sincerely,  

Will Morris, Chair  
BIAC Tax Committee 
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General Comments 

1. BIAC believes that the examples included in the Discussion Draft frame a standard of
business activity in the State in which the non-CIV fund seeks to access treaty benefits that is
unrealistic in comparison to the structure of almost all non-CIV funds. In particular, Example
1 (Regional investment platform) describes a non-CIV fund that not only employs an
experienced local management team to review, approve and monitor investments, but also
to carry on treasury functions, maintain the books and records, and ensure regulatory
compliance. While we support the requirement for there to be sufficient business substance
in a State for which treaty benefits are sought, the standard for such activities should be
within the parameters of what is realistic in practice and crucially is consistent with what is
required for other taxpayers that are not non-CIV funds. The treasury, accounting, and
regulatory functions are often performed from a location separate from the non-CIV fund
and this geographical separation occurs for legitimate commercial reasons including, but not
limited to, administrative simplicity and centralised management. Many other types of
taxpayers also perform their treasury, accounting, regulatory and other “back-office”
functions from locations that are separate from their core revenue generating activities.
Therefore, we urge the OECD to caution against creating an implicit safe harbour from a set
of facts and circumstances that do not accurately reflect the structure of the vast majority of
non-CIV funds.

2. The examples included in the Discussion Draft imply a threshold whereby no single investor
in a non-CIV fund may obtain treaty benefits that are better than the benefits to which it
would have been entitled if they had made the same investment directly. While there are
mechanisms to confirm whether investors would be entitled to the same treaty benefits had
they invested directly, it is likely there will be instances where a small minority of the
underlying investors in a non-CIV fund would not be entitled to equivalent benefits. The
denial of treaty benefits to a non-CIV fund in such a case would seem to potentially run
counter to the overall objective of encouraging continued cross-border investment growth,
and also be at odds with the application of the PPT to other taxpayers (which may, for
example, have a minority of shareholders residing in non-treaty partner States). Moreover,
where the non-CIV fund itself or an entity set up by the non-CIV fund is established in a
certain jurisdiction for legitimate business reasons that are not principally motivated by
obtaining treaty relief, it is not clear why application of the principal purpose test would
then require that no investor at all can obtain treaty benefits that are better than the
benefits it would have been entitled to if it invested directly.

3. We were hopeful there would be examples that provide guidance for taxpayers and tax
authorities as to those facts and circumstances that may prevent a non-CIV fund from
accessing treaty benefits in a particular State. In other words, in what circumstances would a
non-CIV have demonstrated a principal purpose to avail itself of the benefits of a tax treaty.
We would encourage such an example to be drafted in a manner that provides a valuable
contrast from the examples currently included in the Discussion Draft. In addition to
understanding the commercial activities and particular motivations necessary to access
treaty benefits, it is of critical importance that non-CIV funds also understand the level of
commercial activity and/or particular motivations that may result in a denial of treaty
benefits.

4. We encourage the inclusion of additional examples as a means to provide greater clarity
surrounding what constitutes a non-CIV fund. The examples included in the Discussion Draft
are limited to private market and real estate investments with no accommodation for non-
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CIV funds that are trading in public securities. It is critical that the examples included in the 
BEPS Action 6 Guidance do not unintentionally carve out non-CIV funds which would 
otherwise meet the requisite standards for accessing treaty benefits in any particular State. 

5. BIAC notes that the examples included in the Discussion Draft appear to omit consideration
of the Global Streamed Fund (GSF) approach, or any similar approach. The omission of such
an approach from the examples and further guidance related to non-CIV funds risks a result
whereby institutional investors will be diligent in ensuring that investors which might
damage potential treaty relief are excluded at all stages of the fund where the imposition of
a holding company could result in a worse outcome than direct investment. This will result in
making the choice of special-purpose vehicle very difficult.

6. Additionally, the examples included in the Discussion Draft also lack guidance for taxpayers
and tax authorities with regard to the application of the PPT to fund-of-fund structures. BIAC
welcomes examples to provide clarity on this common structure that faces the difficulty of
identifying the tax residence of its investors.

7. We are mindful that tax authorities are concerned that the granting of treaty benefits to
non-CIV funds could result in investors deferring recognition of income on which treaty
benefits have been granted. However, absent from the examples in the Discussion Draft is
guidance for non-CIV funds seeking to establish a vehicle in a State without regard to income
deferral.  Therefore, it would be beneficial to include an example whereby a non-CIV is
established in a particular State for legitimate commercial reasons and without regard for
accessing a particular deferral regime.

8. Finally, we have suggested specific edits to the three examples currently included in the
discussion draft (see Appendix A). While these edits are not intended to fully reflect the
comments included in paragraphs 1-7, BIAC believes these changes do represent the
minimum necessary to further develop the existing examples and provide the necessary
guidance regarding non-CIV funds.
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Appendix A 

1. Regional investment platform example

Example [XX]: RCo, a company resident of State R, is a wholly-owned subsidiary of Fund, an 
institutional investor that is a resident of State T and that was established and is subject to 
regulation in State T. RCo operates exclusively to generate an investment return as the regional 
investment platform for Fund through the acquisition and management of a diversified portfolio of 
investmentsprivate market investments located in countries in a regional grouping that includes 
State R. The decision to establish the regional investment platform in State R was mainly driven by 
the availability of directors with knowledge of regional business practices and regulations, the 
existence of a skilled multilingual workforce, State R’s membership of a regional grouping and use of 
the regional grouping’s common currency, and the extensive tax convention network of State R, 
including its tax convention with State S, which provides for low withholding tax rates. RCo employs 
an experienced local management team to review investment recommendations from Fund and 
approve and monitor investmentsarry on treasury functions, maintain RCo’s books and records, and 
ensure compliance with regulatory requirements in States where it invests. The board of directors of 
RCo is appointed by Fund and is composed of a majority of State R resident directors with expertise 
in investment management, as well as members of Fund’s global management team. RCo pays tax 
and files tax returns in State R. 

RCo is now contemplating an investment in SCo, a company resident of State S. The investment in 
SCo would constitute only part of RCo’s overall investment portfolio, which includes investments in a 
number of countries in addition to State S which are also members of the same regional grouping. 
Under the tax convention between State R and State S, the withholding tax rate on dividends is 
reduced from 30 per cent to 5 per cent. Under the tax convention between State S and State T, the 
withholding tax rate on dividends is 10 per cent.  

In making its decision whether or not to invest in SCo, RCo considers the existence of a benefit under 
the State R-State S tax convention with respect to dividends, but this alone would not be sufficient 
to trigger the application of paragraph 7. The intent of tax treaties is to provide benefits to 
encourage cross-border investment and, therefore, to determine whether or not paragraph 7 
applies to an investment, it is necessary to consider the context in which the investment was made, 
including the reasons for establishing RCo in State R and the investment functions and other 
activities carried out in State R. In this example, in the absence of other facts or circumstances 
showing that RCo’s investment is part of an arrangement or relates to another transaction 
undertaken for a principal purpose of obtaining the benefit of the Convention, it would not be 
reasonable to deny the benefit of the State R-State S tax convention to RCo.  

2. Securitisation company example

Example [XX]: RCo, a securitisation company resident of State R, was established by a bank which 
sold to RCo a portfolio of loans and other receivables owed by debtors located in a number of 
jurisdictions. RCo is fully debt-funded. RCo has issued a single share which is held on trust and has no 
economic value. RCo’s debt finance was raised through the issuance of notes that are widely-held by 
third-party investors. The notes are listed on a recognised stock exchange, which allows for their 
trading on the secondary market, and are held through a clearing system. To comply with regulatory 
requirements, the bank also retained a small percentage of the listed widely-held debt securities 
issued by RCo. RCo currently holds 60 per cent of its portfolio in receivables of small and medium 
sized enterprises resident in State S, in respect of which RCo receives regular interest payments. The 
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bank is a resident of a State T which has a tax treaty with State S that provides benefits equivalent to 
those provided under the State R-State S tax treaty. Under the tax treaty between State R and State 
S, the withholding tax rate on interest is reduced from 30 per cent to 10 per cent.  

In establishing RCo, the bank took into account a large number of issues, including State R’s robust 
securitisation framework, its securitisation and other relevant legislation, the availability of skilled 
and experienced personnel and support services in State R and the existence of tax benefits 
provided under State R’s extensive tax convention network. Investors’ decisions to invest in RCo are 
not driven by any particular investment made by RCo and RCo’s investment strategy is not driven by 
the tax position of the investors. RCo is taxed in State R on income earned and is entitled to a full 
deduction for interest payments made to investors. 

In making its decision to sell receivables owed by enterprises resident in State S, the bank and RCo 
considered the existence of a benefit under the State R-State S tax convention with respect to 
interest, but this alone would not be sufficient to trigger the application of paragraph 7. The intent 
of tax treaties is to provide benefits to encourage cross-border investment and, therefore, to 
determine whether or not paragraph 7 applies to an investment, it is necessary to consider the 
context in which the investment was made. In this example, in the absence of other facts or 
circumstances showing that RCo’s investment is part of an arrangement or relates to another 
transaction undertaken for a principal purpose of obtaining the benefit of the Convention, it would 
not be reasonable to deny the benefit of the State R-State S tax convention to RCo.  

3. Immovable property non-CIV fund example

Example [XX]: Real Estate Fund, a State C partnership treated as fiscally transparent under the 
domestic tax law of State C, is established to invest in a portfolio of real estate investments in a 
specific geographic area. Real Estate Fund is managed by a regulated fund manager and is marketed 
to institutional investors, such as pension schemes and sovereign wealth funds, on the basis of the 
fund’s investment mandate. A range of investors resident in different jurisdictions commit funds to 
Real Estate Fund. The investment strategy of Real Estate Fund, which is set out in the marketing 
materials for the fund, is not driven by the tax positions of the investors, but is based on investing in 
certain real estate assets, maximising their value and realising appreciation through the disposal of 
the investments. Real Estate Fund’s investments are made through a holding company, RCo, 
established in State R. RCo holds and manages all of Real Estate Fund’s immovable property assets 
and provides debt and/or equity financing to the underlying investments. RCo is established for a 
number of commercial and legal reasons, such as to protect Real Estate Fund from the liabilities of 
and potential claims against the fund’s immovable property assets, and to facilitate debt financing 
(including from third-party lenders) and the making, management and disposal of investments. It is 
also established for the purposes of administering the claims for relief of withholding tax under any 
applicable tax treaty. This is an important function of RCo as it is administratively simpler for one 
company to get treaty relief rather than have each institutional investor process its own claim for 
relief, especially if the treaty relief to which each investor would be entitled as regards a specific 
item of income is a small amount. After a review of possible locations, Real Estate Fund decided to 
establish RCo in State R. This decision was mainly driven by the political stability of State R, its 
regulatory and legal systems, lender and investor familiarity, access to appropriately qualified 
personnel and the extensive tax convention network of State R, including its treaties with other 
States within the specific geographic area targeted for investment. RCo, however, does not obtain 
treaty benefits that are better than the benefits to which its investors would have been entitled if 
they had made the same investments directly in these States and had obtained treaty benefits under 
the treaties concluded by their States of residence. 

26



In this example, whilst the decision to locate RCo in State R is taken in light of the existence of 
benefits under the tax conventions between State R and the States within the specific geographic 
area targeted for investment, it is clear that RCo’s immovable property investments are made for 
commercial purposes consistent with the investment mandate of the fund. Also RCo does not derive 
any treaty benefits that are better than those to which its investors would be entitled and each State 
where RCo’s immovable property investments are made is allowed to tax the income derived 
directly from such investments. In the absence of other facts or circumstances showing that RCo’s 
investments are part of an arrangement, or relate to another transaction undertaken for a principal 
purpose of obtaining the benefit of the Convention, it would not be reasonable to deny the benefit 
of the tax treaties between RCo and the States in which RCo’s immovable property investments are 
located. 
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--------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------- 

Tax Treaties 
Transfer Pricing and Financial Transactions Division 
OECD/CTPA 

Submitted via email to: taxtreaties@oecd.org 
3 February 2017 

Dear Sirs 

RE: BEPS Action 6 – Discussion Draft on non-CIV examples 

BlackRock 1  is pleased to have the opportunity to comment on the examples put forward in the 
Discussion Draft as to the tax treaty entitlement of non-Collective Investment Vehicle funds (non-CIV 
funds). 

As a fiduciary for our clients, BlackRock supports a regulatory and tax regime that increases 
transparency, protects investors, facilitates responsible growth of capital markets and provides for 
principled tax outcomes while preserving consumer choice and assessing benefits versus 
implementation costs. Acting as a fiduciary on behalf of clients such as institutional and individual asset 
owners, asset managers intermediate the allocation of long-term investment capital into private assets 
and projects, including renewable power, real estate and the financing of corporates, located all over the 
world. 

We welcome the decision to issue this Draft Document, acknowledging the need to address the tax 
treatment of non-CIV funds, and to allow for consultation and comment on the issues raised. We will 
continue to contribute to the thinking of the OECD on any specific issues that may assist in improving the 
understanding of the use of pooled funds, including non-CIV funds by asset owners in the context of tax 
treaty access.  

We would welcome any further discussion on any of the points that we have raised. 

Yours faithfully, 

Nigel Fleming  Joanna Cound 
Managing Director Managing Director 

1BlackRock is one of the world’s leading asset management firms. We manage assets on behalf of institutional and individual 
clients worldwide, across equity, fixed income, liquidity, real estate, alternatives, and multi-asset strategies.  Our client base 
includes pension plans, endowments, foundations, charities, official institutions, insurers and other financial institutions, as well as 
individuals around the world. 
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Global Head of Product Tax Public Policy, EMEA 
nigel.fleming@blackrock.com joanna.cound@blackrock.com 
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Executive Summary 
The provision of reliable examples represents an important component of the further work on 
funds, which do not qualify as Collective Investment Vehicles (non-CIV funds) within Action 6 
(Preventing the Granting of Treaty Benefits in Inappropriate Circumstances).  

We note how late in the OECD’S BEPS process these examples are being provided as well as 
how limited they are in terms of their coverage of the potential issues facing asset owners 
investing in non-CIV funds with regards to the Principal Purpose Test (PPT). The difficulties in 
addressing the concerns over inappropriate treaty access and tax deferral cannot be to 
substantially restrict treaty access across the board. We fear that the current examples will have a 
very adverse impact upon non-CIV funds.2 

We have split our response into two main sections: 

1. Additional example – Managed pooled fund

This section proposes how the application of the PPT might better be applied to the case of a 
non-CIV Fund which is managed by a Fund Manager and includes an additional example 
showing that application. 

2. The three examples of the Discussion Draft

This section gives specific comments on the three examples provided in the Discussion Draft.  
However, in general, we are concerned that that these examples may represent a ’lowest 
common denominator’ view, rather than acting as a guide as to how the majority of the 
multilateral instrument (MLI) participating countries may wish to interpret the rules. If the goal 
is to provide a greater level of certainty as to how cross-border investments by non-CIV funds 
should be treated and a view cannot be reached via consensus, we would urge the OECD to 
allow for the majority view to be used and for specific countries to be able to opt-out. This 
would help to minimise a number of the outstanding uncertainties which are not being 
addressed by these examples. 

Section 1: Additional example – managed pooled fund 

Relevance of the activities of the Fund Manager 

One important element that is missing from the examples of the Discussion Draft is any real focus 
on the location and activities of a Fund Manager in relation to a managed fund, thereby ignoring a 
fundamental feature of how the non-CIV fund industry actually operates. The current examples 
detail activities undertaken by a ‘holding company’. However, in the case of a managed fund 
these activities would generally be undertaken by employees of the Fund Manager. This is 
particularly of importance to pooled funds, including the type referenced in Example 3 of the 
Discussion Draft.  

In the context of the application of a PPT to multinational corporations and other parties, it 
appears to be accepted that making a location choice partly upon the existence of a wide treaty 
network does not trigger the application of the PPTs where there are compelling non-tax reasons 

2 We bring attention to the point that previous submissions and consultations have discussed the application of a Global
Streamed Fund (“GSF”) concept to allow for the effective operation of withholding taxes through a Non-CIV Fund structure. 
We are still of the belief that such a regime would be a potential long-term solution to dealing with the application of tax 
treaties in this context. However, on the basis that any GSF mechanism would require accounting and legislative 
frameworks that are unachievable in the same timescale as the adoption of the Multilateral Instrument (“MLI”), we have not 
sought to discuss the GSF further as part of this response. Instead, we have focused on the solely on how the PPT may 
be interpreted in relation to existing legal entities and structures.   
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for that choice, and there is no reason not to articulate similar principles in the context of non-CIV 
Funds. 

The Fund Manager may, in practice, need to be looked to in order to identify these non-tax 
reasons as fund entities themselves will often be passive. As mentioned below in the comments to 
Example 3, having a holding company itself “manage” the assets is not a practical approach. 
These functions are typically delegated to the Fund Manager. Hence, it is the Fund Manager and 
its employees that will be responsible for many of the necessary aspects of making, holding and 
disposing of the non-CIV fund’s investments. We note that within Examples 1 and 3 of the 
Discussion Draft, certain activities undertaken within the holding company are referenced when 
arriving at the conclusion that the holding company should be able to benefit from a specific 
treaty. However, in reality, a large portion of these activities will be delegated to the Fund 
Manager. In addition, the Fund Manager will be responsible for other activities that are critical in 
bringing investors together and deploying the pooled capital effectively.  

Even for large international Fund Managers, it will normally be the case that on a regional basis 
there is a ‘hub’ within a specific jurisdiction where the majority of these functions are undertaken. 
Given that creating a regional hub can also be a contributing factor when it comes to the 
placement of a holding company (as detailed in Example 1 of the Discussion Draft), it follows that 
all relevant activities required for operating a non-CIV fund located in the same jurisdiction is 
similarly a very relevant factor. 

Additional example: Co-located managed fund 

We strongly recommend that a fourth example be included to illustrate how the PPT should be 
applied to a pooled fund which is managed by a Fund Manager. The example below seeks to 
illustrate the aforementioned points. We have sought to frame the additional example of a co-
located Fund Manager and pooled holding company in the same manner aligned with Examples 1 
and 3 given within the Discussion Draft.  

Example [XX]: PAF, a Private Asset Fund is a State C based partnership treated as 
fiscally transparent under the domestic tax law of State C. RCo, a company resident of 
State R, is a wholly-owned subsidiary of PAF and operates exclusively to generate an 
investment return as the regional investment platform for PAF through the acquisition of a 
diversified portfolio of private market investments located in countries in a regional 
grouping which includes States C and R.  

PAF and RCo are managed by a regulated Fund Manager located in State R. PAF is 
marketed to institutional investors, such as pension schemes, insurers and sovereign 
wealth funds, on the basis of the fund’s investment mandate. It is apparent from PAF’s 
offering documents that PAF was created primarily for investment purposes, and that 
providing opportunities for deferral of income recognition in the territories of residence of 
the investors was not a principal purpose for the creation of PAF. 

The Fund Manager operates on an international scale. However, in respect of PAF, the 
majority of the fundraising activities, key functions related to investment of capital, asset 
management individuals and other significant people functions are located in State R. 

The decision to establish RCo in State R was mainly driven by the co-location with the 
Fund Manager to allow for employees of the Fund Manager, whom have knowledge of 
regional business practices and regulations and are a skilled, multilingual workforce, to 
act as officers of RCo such that they could directly approve and monitor investments on 
behalf of RCo, maintain RCo’s books and records and ensure compliance with regulatory 

31



requirements in States in which RCo invests. The decision was also driven by the 
extensive tax convention network of State R, including its tax convention with State S, 
which provides for low withholding tax rates.  

The board of directors of RCo is appointed by PAF and is composed of a majority of State 
R resident individuals who may be also employees of the Fund Manager. RCo pays tax 
and files tax returns in State R. RCo is now contemplating an investment in SCo, a 
company resident of State S. The investment in SCo would constitute only part of PAF’s 
overall investment portfolio, which includes investments in a number of countries in 
addition to State S which are also members of the same regional grouping. Under the tax 
convention between State R and State S, the withholding tax rate on dividends is reduced 
from 30 per cent to 5 per cent. Under the tax convention between State S and each of the 
underlying investors in the Fund, an effective blended withholding tax rate on dividends 
would be approximately 10 per cent. 

In making its decision whether or not to invest in SCo, RCo considers the existence of a 
benefit under the State R-State S tax convention with respect to dividends, but this alone 
would not be sufficient to trigger the application of paragraph 7. The intent of tax treaties 
is to provide benefits to encourage cross-border investment and, therefore, to determine 
whether or not paragraph 7 applies to an investment, it is necessary to consider the 
context in which the investment was made, including the reasons for establishing RCo in 
State R and the investment functions and other activities carried out in State R. In this 
example, in the absence of other facts or circumstances showing that RCo’s investment is 
part of an arrangement or relates to another transaction undertaken for a principal 
purpose of obtaining the benefit of the Convention, it would not be reasonable to deny the 
benefit of the State R-State S tax convention to RCo. 

Section 2: Comments in relation to the three examples of the Discussion Draft 

General comments 

The three examples put forward in the Discussion Draft do not give much detail as to the 
underlying rationale for the conclusions reached. When presenting these examples (as well as 
ideally others, including that set out above) in the final commentary, it would be helpful to include 
an extensive narrative in relation to the facts set out in the example and how they contribute to 
arriving at the conclusion. 

’Real world’ scenarios do not fit neatly into the examples set out, therefore, without adequate 
additional narrative, possible interpretations become far too broad. The most likely outcome of 
allowing for a very broad interpretation would be a divergence of views between various 
governments on the same fact patterns, resulting in a highly fragmented and uncertain tax 
environment,  

Another useful way of demonstrating the application of the PPT could be to offer a ‘counter 
example’ to each positive example. 

We are also concerned that these examples represent a ’lowest common denominator’ view, 
rather than acting as a guide as to how the majority of the multilateral instrument (MLI) 
participating countries may wish to interpret the rules. If the goal is to provide a greater level of 
certainty as to how cross-border investments by non-CIV funds should be treated and a view 
cannot be reached via consensus, we would urge the OECD to allow for the majority view to be 
used and for specific countries to be able to opt-out. This would help to minimise a number of the 
outstanding uncertainties which are not being addressed by these examples.  
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Example 1: Regional investment platform 

We note that this example (as does Example 3) assumes multiple investments in the same RCo. 
We would assume that having, for commercial reasons, many separate holding companies all 
within the same jurisdiction each holding one investment (rather than several investments in one 
company) with all other factors being the same as the example should lead to the same 
conclusion. The OECD may wish to add this as part of the commentary to this example.  

Example 2: Securitisation Company 

We note that this example mentions that the trust has no-economic entitlement within the 
securitisation entity. It would likely be better to state that this is a minimal or de-minimis economic 
entitlement, as under a number of securitisation company regimes, the shares held by the trust do 
provide a very small amount of return.   

Whilst we agree with the statement that "RCo is fully debt funded" (particularly when viewed from 
the perspective of the regime in which the securitisation company may sit) we are aware that 
some tax authorities would classify the most subordinate tranche of funding notes as an equity 
rather than debt interest. It would be advisable to more explicitly set out the capital structure of a 
typical securitisation company, including the subordinate notes.  

It may additionally be advisable to change the reduction in withholding tax that is achieved in the 
example to being 0% rather than 10%. This change would simply reflect market realities. The 
assets held by securitisation companies and the tax treaties that are looked to invariably provide 
for 0% withholding.  

We also note that the example describes the sponsor as holding a small percentage of the 
securities. As the concept of whether something is small is a relative one, it may be clearer to 
state that the sponsor or an affiliate thereof holds a portion of the securities as required by 
regulation. For instance, a common required percentage for this regulatory holding is a minimum 
of 5%, which could be larger than many third party investors in the listed securities. 

Also, we note that the example states that "RCo is taxed in State R on income earned". In some 
securitisation regimes the company may be taxed on a pre-defined ‘retained earnings amount’ 
which could be interpreted as being conceptually separate to the actual earnings of the vehicle. 
Therefore, it may be better just to state that RCo is subject to tax in State R rather than asserting 
that it is dependent on or proportional in some way to earned income.  

Example 3: Immovable property non-CIV fund 

We believe it would be better to define more generally the fund as simply making investments 
rather than limiting Example 3 to a non-CIV fund holding real estate. Given the criticism put 
forward in the Discussion Draft in relation to the specificity of the previously submitted examples, it 
seems unnecessary to limit Example 3. None of the wider facts are seemingly dependent on the 
asset class.  

This example states that RCo "manages all the Real Estate Fund's immovable property assets". 
However, fund entities will often be passive entities and, oftentimes, engage third party asset 
managers. As stated above, they will rarely have any employees or personnel beyond directors 
and many activities are delegated to the Fund Manager. This also allows for the same set of 
individuals to service multiple holding entities without needing to be employed by each one. We 
are, therefore, of the opinion that the location and activities of the Fund Manager must additionally 
be considered as one of the key barometers of whether treaty access should be granted in any 
given scenario.  
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We also note that the example states that “RCo does not derive any treaty benefits that are better 
than those to which the investors are entitled”. Setting aside the immense difficulty that certain 
funds might have in assessing this across the entire investor base of the fund, this also ignores 
the additional benefits that may be created by the pooled nature of the fund. What would be the 
equivalent of small minority interest at the level of a single investor might, at the level of the 
overall pooled fund, be a large or majority interest. In this scenario, the fund may be entitled to 
treaty rates that rely on certain participation percentages that a single investor under the same 
treaty would likely not reach. 

We assume that the intention of this example is not to prevent treaty access solely on the basis 
that a pooled fund has a greater aggregated percentage holding of a given investment. Therefore, 
it should be clarified that the test looks to the ability to qualify under a treaty rather than the level 
of benefit that may be accessed on a standalone investor-by-investor basis. 

Additionally, if this example is intended to be read as requiring 100% of a pooled fund’s investor 
base to all have equivalent treaty benefits/terms to one another (which, practically, we believe it 
should not), that is likely to drive significant investor segregation within the pooled funds industry. 
Setting aside any discretionary relief (via paragraph 4 of Article 7 of the MLI), which may not get 
widespread adoption (or even practically useful for non-CIV funds), a very strict look-through 
requirement offers a binary outcome. A failure of a holding company to access a tax treaty would 
mean all underlying investors suffering the highest rate of withholding tax, irrespective of their 
jurisdiction or proportionate holding percentage. Such a cliff edge test will make it extremely 
difficult to justify any level of widely held pooled investment into a holding company where there is 
such a disproportionate downside tax-only treaty risk for investors. More explicitly, allowing for a 
proportionality approach to treaty access, i.e. allowing a level of treaty access equivalent to the 
proportion of underlying investors that would qualify for a similar treaty benefit in their own right. 
(in addition to discretionary relief), based upon the investor base of a non-CIV fund would help to 
remove this cliff edge.  

If full investor equivalence were required on a look-through basis, the only way to ensure that this 
could be achieved would be to isolate each jurisdiction and class of investor from one another. 
This could potentially significantly reduce the benefits of shared risk offered by a pooled fund, by 
reducing the size of the pools as well as potentially pushing the industry to operate on a more 
domestic, rather than international basis, thereby, reducing the scope of cross-border investments 
from pooled funds. It would also become next to impossible for fund-of-funds to invest on the 
same terms as other singular investors due to the additional layer of look-through and further 
granularity of detail required to evidence the ultimate beneficiaries. We do not believe that this is a 
desirable or intended outcome. Therefore, we would, again, urge the OECD to include, as an 
additional example, the fact pattern set out in Section 1 of this comment letter.  

As an example, we have recently undertaken work to assess the viability of the European Long 
Term Investment Fund (ELTIF) as a pooled entity for pan-European retail investors into private 
assets such as renewable energy. Our assessment in the context of this example, as it stands, is 
that this would completely eliminate any level of treaty access for investors in such a fund.  

If there is a desire to indicate that, as a standalone matter, having a holding company with 100% 
of its investors having equivalent treaty access should, by default, be granted treaty benefits, then 
this may be best set out by a simple statement to this effect rather than having an entire example 
dedicated to this. In our view, Example 3 would better inform the PPT analysis if it were to instead 
refer to a significant majority of investors (or some similar reference to a large portion but not the 
entirety) being resident in states that have a tax treaty with the country of the investment.   
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BPF response to OECD BEPS Action 6 discussion 
draft on non-CIV examples 

WE HELP THE UK REAL ESTATE INDUSTRY GROW AND THRIVE 

To: taxtreaties@OECD.org 
FAO: Tax Treaties, Transfer Pricing and Financial Transactions Division,OECD/CTPA 

3 February 2017 

Introduction 

The British Property Federation (BPF) is the voice of property in the UK, representing businesses owning, 
managing and investing in property. This includes a broad range of businesses comprising property 
developers and owners, financial institutions, property funds, corporate and local private landlords and 
those professions that support the industry. 

We appreciate the OECD’s efforts on non-CIV funds and acknowledge that the issue is complex and that it 
is difficult to find a one-size-fits-all solution. We welcome the inclusion of non-CIV fund examples within 
the PPT guidance which is helpful in providing clarity and certainty to businesses, and in particular, we 
welcome the inclusion of a specific real estate fund example.     

Background 

Investment into commercial real estate is critical for any economy. Such investment provides high quality 
accommodation in which businesses – from retailers to manufacturers, leisure centres to hospitals – can 
carry out their activities and allows them the flexibility to adapt and relocate as business economic 
conditions change.  

Given its bulky and illiquid nature, it is common for investors, even major institutional investors, to gain 
exposure through collective investment vehicles and joint venture arrangements. Such arrangements 
spread commercial risk among participants and give investors access to opportunities and expertise they 
would not have on their own. Investment in real estate through European non-CIVs is estimated to be in 
excess of EUR 187 billion1.   

These arrangements depend on entities within the investment structure being able to access treaty 
benefits in order that the ultimate investors are taxed as if they directly owned the underlying assets. If 
this ability were removed, the impact on real estate and our built environment would be considerable. 
Cross-border investment flows into property would suffer greatly as investing into other jurisdictions 
becomes more expensive. This would be a perverse outcome given that the purpose of double tax 
treaties is to facilitate cross-border investment and trade.  

The BPF supports the more detailed submissions made by the European Association for Investors in Non-
Listed Real Estate Vehicles (INREV) [and the Investment Association (IA) – TBC], and have drawn out some 
key messages on the following page.  

1 INREV Index (European Association for Investors in Non-Listed Real Estate Vehicles) 
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BPF response to OECD BEPS Action 6 discussion 
draft on non-CIV examples 

WE HELP THE UK REAL ESTATE INDUSTRY GROW AND THRIVE 

Key points 

1. There is no “one-size fits all” non-CIV fund
We recognise the need within the Commentary for a “universal” example: one that is neither too specific 
nor too complex. But if that example is construed by individual OECD member states too narrowly, bona 
fide commercial transactions risk being excluded from the treaty benefits for no good reason. We 
therefore strongly recommend that, in the Commentary accompanying these examples,  the OECD clarify 
that not being able to match one or more particular features as set out in the examples does not preclude 
a non-CIV from accessing treaty benefits: i.e. that the examples included are illustrative and not limiting in 
nature. Furthermore, businesses should be able to consider whether or not they share characteristics 
from a number of different non-CIV examples from the Commentary when determining whether or not 
they should be eligible for treaty benefits.  

2. Real estate investment represents a negligible risk of tax avoidance or tax deferral
Real estate income and gains are typically taxable in the country where the real estate is located at the 
time that the income or gain arises; so the risk of tax evasion or deferral is negligible in a real estate fund 
context.   

3. Requirement for 100% of investors to be treaty eligible is too restrictive
The PPT test should be focussed on purpose and intention of the fund (being collective investment). The 
actual number of treaty eligible investors is not relevant in determining the purpose of the fund - and at 
the very least it should not be the determinative factor if the fund can show that the main purpose of the 
fund was not to target non-treaty eligible investors. Furthermore, for a widely held fund with investors 
and investments in multiple countries, it will be practically difficult to know from the outset what 
proportion of investors would be entitled to treaty benefits had they invested directly, and confirming 
that 100% of investors would be treaty eligible could be challenging in some cases.  

If the OECD are committed to looking through to the ultimate investor, at the very least, the rules should 
not create a cliff edge in tax treatment (as per the other examples); nor should an eligible investor be 
disadvantaged by virtue of investing alongside a non-eligible investor. One suggested approach would be 
to allow funds with say, >80% eligible investors to pass the PPT test (to reduce the compliance burden and 
allow some flexibility for those funds with mainly treaty eligible investors). And those with less than 80% 
should be given the opportunity to obtain proportional treaty benefits – to avoid the cliff edge in tax 
treatment.   

4. The rules must work for joint ventures
As noted in the introduction, collective investment in real estate through joint ventures is very common; 
therefore, it is essential that the rules allow for an appropriate tax treatment in these cases. We would 
suggest that either a ‘look through’ treatment is permitted – or some kind of proportional treaty 
entitlement as suggested above.      

5. Clarification on burden of proof required
The requirement to look through to the ultimate invest goes beyond existing regulations in some cases 
(e.g. under the Common Reporting Standard it is not necessary to look beyond a financial institution). It 
would be helpful if the OECD could provide some clarity on what kind of proof would be reasonable to 
determine the treaty eligibility status of an investor.       
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BPF response to OECD BEPS Action 6 discussion 
draft on non-CIV examples 

WE HELP THE UK REAL ESTATE INDUSTRY GROW AND THRIVE 

Please do not hesitate to contact us if you have any questions. 

Yours sincerely,  

Rachel Kelly 
Senior Policy Officer (Finance) 
British Property Federation 
St Albans House, 57-59 Haymarket, London SW1Y 4QX 
020 7802 0105,  
rkelly@bpf.org.uk
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Tax Treaties,  
Transfer Pricing and Financial Transactions Division 
OECD/CTPA 

By email: taxtreaties@OECD.org 
03 February 2017 

Dear Sirs 

BEPS Action 6: discussion draft on non-CIV examples 

I am writing on behalf of BVCA to comment on the examples in the public discussion draft. 

The BVCA is the industry body and public policy advocate for the private equity and venture capital 
industry in the UK. With a membership of almost 600 firms, the BVCA represents the vast majority of 
all UK based private equity and venture capital firms, as well as their professional advisers. Our 
members have invested over £27 billion in nearly 3,900 UK-based companies over the last five years. 
Companies backed by private equity and venture capital in the UK employ around 385,000 people 
and 84% of UK investments in 2015 were directed at small and medium-sized businesses. 

We welcome the decision of Working Party 1 to include examples in the commentary on the PPT 
rule illustrating the application of the PPT rule to non-CIV funds and the opportunity to comment on 
the examples in the public discussion draft. 

Introductory text; status of the examples 

Whilst we acknowledge that it is difficult to convey the diversity and complexity of non-CIVs and 
their structures through a series of examples, examples 1 – 3 have relatively simple facts and are 
unlikely to be instructive in most common commercial circumstances. In addition, there is a risk that, 
as drafted, the examples could be interpreted narrowly by tax authorities with the result that treaty 
benefits may be denied unless a particular structure is effectively identical to the circumstances set 
out in the examples. Accordingly, it is very important that the commentary makes it crystal clear that 
these examples are vehicles for the discussion of factors which are relevant to the process of 
applying the PPT in any given set of circumstances and are not “templates” which require taxpayers 
to identify with particular features of the fact pattern in each example.  We would suggest including 
some introductory text along the lines of the following: 

“The following three examples illustrate how the PPT rule might be applied in circumstances 
involving non-CIV funds.  They are designed to illustrate the careful process required in any 
given situation of analysing and balancing the relative value and importance of treaty 
benefits against other non-tax functions and benefits.  Each situation needs to be examined 
on its own merits, and the examples are not templates of the only fact patterns where the 
PPT will not prevent treaty benefits being obtained, nor are they designed to provide a 
comprehensive list of all the relevant factors.” 
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Although the examples are no more than that, they should be as realistic and helpful to the 
resolution of real life situations as possible.  Our comments below are designed to help with that. 
We have confined our comments to examples 1 and 3, with particular focus upon example 1. 

Example 1 

Example 1 appears to address the position of a company which is a wholly owned subsidiary of a 
single institutional investor.  That is a relatively uncommon situation, and certainly not a fact-pattern 
helpful to the majority of non-CIV funds.  It also assumes that the fund is resident in a particular 
state (whereas in many cases non-CIV funds will be tax transparent entities which are not resident in 
particular state) and also that the fund is subject to regulation, whereas in many cases it is the fund 
manager which is regulated rather than the fund.  We would suggest that the opening text is 
amended to read: 

“RCo, a company resident of State R, is a wholly owned subsidiary of a fund with a diverse 
investor base.  The fund is established under the laws of State T where it is regarded as tax 
transparent (and so not a tax resident of State T).  The fund is operated by a professional 
fund manager based in State T.  The fund (or its manager) is regulated if required under local 
law in State T”. 

References to RCo operating as a “regional investment platform” and a common currency are 
unhelpful as an entity in the position of RCo may hold investments with a wide geographic spread 
not restricted to a particular externally identifiable political “region”.  Even within the EU there is 
currently more than one currency in common circulation.  The inclusion in the example of those 
words might be taken to suggest that a company in the position of RCo could only invest in 
companies based in Eurozone countries and could not make investments in EU countries which are 
not members of the Eurozone or in countries on the periphery of the EU such as Norway, 
Switzerland and, in due course, the United Kingdom.  We would suggest that the word “regional” (in 
line 3), “located in countries in a regional grouping that includes State R” and the words “State R’s 
membership of a regional grouping and the use of the regional grouping’s common currency” (line 8) 
should be deleted.     

We would suggest that the word “employs” (line 10) is replaced by the word “engages” to avoid the 
narrow implication that human resources can only be obtained through direct contracts of 
employment with individuals.   

Finally, a fund may hold investments through more than one parallel holding company.  For obvious 
liability limitation reasons or to make it easier to borrow from different lenders with segregated 
security pools, it may be preferable for a fund to spread its investments between a number of 
parallel (but very similarly structured) corporate vehicles rather than holding them under a single 
corporate entity.  It would be helpful if the example could address cases where a fund operates a 
coherent platform though a number of parallel entities.  We would suggest ending the example with 
words such as: 

“This conclusion would not be invalidated in a case where the fund operates a coherent 
investment platform in State R through a number of similarly structured entities rather than 
a single company.” 
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Example 3 

Turning to example 3 (immoveable property) we have assumed for the purposes of commenting on 
this example that there are indeed some meaningful treaty benefits to be obtained by RCo.  As a 
general matter, we would not expect double tax treaties between State R and the states in which 
RCo’s immoveable property investments are located to confer any particular benefits on RCo so far 
as the income and capital gains derived from directly held real estate investments are concerned. 
We would expect these items to be taxable primarily in the states in which the immoveable property 
investments are located.  If real estate is held in intermediate holding companies based in the 
jurisdictions in which the immovable property is situated or a third state, then there may be some 
treaty benefits to be obtained by RCo.  We would suggest that this point should be clarified, perhaps 
by referring to the fund investing in a portfolio of shares, securities and indirectly held real estate 
investments.   

We do not think that it is realistic or helpful to users to assume that RCo does not derive any treaty 
benefits that are better than those to which its investors would be entitled.  It is difficult to see how 
an example could usefully illustrate the careful balancing of tax and non-tax benefits required by the 
PPT rule if it proceeds on the basis that there are no tax benefits in the first place.  It may be more 
realistic to assume that the majority (by number and value) of the fund’s investors are resident in 
jurisdictions such that RCo does not derive any treaty benefits that are better than those to which 
that majority would be entitled but that RCo would (but for the operation of the PPT rule) be 
entitled to treaty benefits which are better than those which would be enjoyed by a significant 
minority (by number and value) of its investors. 

As with example 1, it would be helpful if the example could address cases where a fund operates a 
coherent platform though a number of parallel entities. 

We attach in the appendix the text of examples 1 and 3 marked-up to show our suggested changes. 

If we can be of further assistance, please let us know. 

Yours faithfully 

David R Nicolson 
Chairman of the BVCA Taxation Committee
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Immovable Property non-CIV fund example 

Real Estate Fund, a State C partnership treated as fiscally transparent under the domestic tax law of 
State C, is established to invest in a portfolio of (directly and indirectly held) real estate investments 
and debts and equity securities of real estate investment holding vehicles (REITs etc) in a specific 
geographic area. Real Estate Fund is managed by a regulated fund manager and is marketed to 
institutional investors, such as pension schemes and sovereign wealth funds, on the basis of the 
fund’s investment mandate. A range of investors resident in different jurisdictions commit funds to 
Real Estate Fund. The investment strategy of Real Estate Fund, which is set out in the marketing 
materials for the fund, is not driven by the tax positions of the investors, but is based on investing in 
certain real estate assets, maximising their value and realising appreciation through the disposal of 
the investments. Real Estate Fund’s investments are made through a holding company, RCo, 
established in State R. RCo holds and manages all of Real Estate Fund’s immovable property assets 
and provides debt and/or equity financing to the underlying investments. RCo is established for a 
number of commercial and legal reasons, such as to protect Real Estate Fund from the liabilities of 
and potential claims against the fund’s immovable property assets, and to facilitate debt financing 
(including from third-party lenders) and the making, management and disposal of investments. It is 
also established for the purposes of administering the claims for relief of withholding tax under any 
applicable tax treaty. This is an important function of RCo as it is administratively simpler for one 
company to get treaty relief rather than have each institutional investor process its own claim for 
relief, especially if the treaty relief to which each investor would be entitled as regards a specific item 
of income is a small amount. After a review of possible locations, Real Estate Fund decided to 
establish RCo in State R. This decision was mainly driven by the political stability of State R, its 
regulatory and legal systems, lender and investor familiarity, access to appropriately qualified 
personnel and the extensive tax convention network of State R, including its treaties with other 
States within the specific geographic area targeted for investment. RCo, however, does not 
obtainobtains treaty benefits that are better than the benefits to which a significant minority (by 
number and value) of its investors would have been entitled if they had made the same investments 
directly in these States and had obtained treaty benefits under the treaties concluded by their States 
of residence. 

In this example, whilst the decision to locate RCo in State R is taken in light of the existence of 
benefits under the tax conventions between State R and the States within the specific geographic 
area targeted for investment, it is clear that RCo’s immovable property investments are made for 
commercial purposes consistent with the investment mandate of the fund. Also RCo does not derive 
any treaty benefits that are better than those to which a majority (in number and value) of its 
investors would be entitled and each State where RCo’s underlying immovable property investments 
are made is allowed to tax the income derived directly from such investments. In the absence of 
other facts or circumstances showing that RCo’s investments are part of an arrangement, or relate to 
another transaction undertaken for a principal purpose of obtaining the benefit of the Convention, it 
would not be reasonable to deny the benefit of the tax treaties between RCo and the States in which 
RCo’s immovable property investments are located.  
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This conclusion would not be invalidated in a case where the fund operates a coherent investment 
platform in State R through a number of similarly structured entities rather than a single company. 

Regional Investment Platform example 

RCo, a company resident of State R, is a wholly owned subsidiary of a fund with a diverse investor 
base.  The fund is established under the laws of State T where it is regarded as tax transparent (and 
so not a tax resident of State T).  The fund is operated by a professional fund manager based in State 
T.  The fund (or its manager) is regulated if required under local law in State TRCo, a company 
resident of State R, is a wholly-owned subsidiary of a Fund, an institutional investor that is a resident 
of State T and that was established and is subject to regulation in State T.  RCo operates exclusively 
to generate an investment return as the regional investment platform for Fund through the 
acquisition and management of a diversified portfolio of private market investments located in 
countries in a regional grouping that includes State R. The decision to establish the regional 
investment platform in State R was mainly driven by the availability of directors with knowledge of 
regional relevant business practices and regulations, the existence of a skilled multilingual 
workforce, State R’s membership of a regional grouping and use of the regional grouping’s common 
currency and the extensive tax convention network of State R, including its tax convention with State 
S, which provides for low withholding tax rates. RCo employs  engages  an experienced  local 
management team to review investment recommendations from Fund, approve and monitor 
investments, carry on treasury functions, maintain RCo’s books and records, and ensure compliance 
with regulatory requirements in States where it invests. The board of directors of RCo is appointed 
by Fund and is composed of a majority of State R resident directors with expertise in investment 
management, as well as members of Fund’s global management team. RCo pays is subject to tax and 
files tax returns in State R.  

RCo is now contemplating an investment in SCo, a company resident of State S. The investment in 
SCo would constitute only part of RCo’s overall investment portfolio, which includes investments in a 
number of countries in addition to State S which are also members of the same regional grouping. 
Under the tax convention between State R and State S, the withholding tax rate on dividends is 
reduced from 30 per cent to 5 per cent. Between State S and State T,the states where the investors 
in the fund are resident  the applicable withholding tax rate on dividends is varies between 10 5 per 
cent and 30 per cent. 

In making its decision whether or not to invest in SCo, RCo considers the existence of a benefit under 
the State R-State S tax convention with respect to dividends, but this alone would not be sufficient to 
trigger the application of paragraph 7. The intent of tax treaties is to provide benefits to encourage 
cross-border investment and, therefore, to determine whether or not paragraph 7 applies to an 
investment, it is necessary to consider the context in which the investment was made, including the 
reasons for establishing RCo in State R and the investment functions and other activities carried out 
in State R. In this example, in the absence of other facts or circumstances showing that RCo’s 
investment is part of an arrangement or relates to another transaction undertaken for a principal 
purpose of obtaining the benefit of the Convention, it would not be reasonable to deny the benefit 
of the State R-State S tax convention to RCo.  

This conclusion would not be invalidated in a case where the fund operates a coherent investment 
platform in State R through a number of similarly structured entities rather than a single company. 
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DELIVERED BY ELECTRONIC MAIL 

taxtreaties@oecd.org 
Tax Treaties, Transfer Pricing and Financial Transactions Division 
Centre for Tax Policy and Administration  
Organisation for Economic Co-operation and Development  
Paris, France  

February 2, 2017 

Dear Sirs and Mesdames, 

We are writing in response to the OECD’s invitation to comment on its Public Discussion Draft 
“BEPS Action 6: Discussion Draft on non-CIV examples”, released January 6, 2017 (the 
“Discussion Draft”).  

We would like to acknowledge and thank Working Party No. 1 for its efforts reviewing the 
numerous comments received in response to the March 2016 consultation document on the treaty 
entitlement of non-CIV funds, and for its work on the development of examples related to the 
application of the principal purposes test (PPT) to some common transactions involving non-CIV 
funds.  Overall, we think that the examples provide helpful guidance to pension funds and 
similar government-related funds (referred to in this letter as “Pension Funds”).  We 
recommend that the OECD includes these examples in the Commentary on the PPT rule; 
however, in doing so, we ask that the OECD considers the following comments on those 
examples.   

Comments on the Discussion Draft 

As identified herein, we think that some aspects of the examples should be clarified to further 
reduce the potential uncertainty on the application of the PPT rule.  As the G20 Leaders 
emphasized at the Hangzhou Summit in September 2016, tax certainty promotes investment, 
trade and balanced growth.   

In consideration of the foregoing, and recognising the OECD’s desire to ensure the additional 
examples are not too long or too specific for inclusion in the Commentary to the PPT rule, we set 
out below our suggested refinements to the proposed “regional investment platform example” 
(“Example 1”) and the “immovable property non-CIV fund example” (“Example 3”).  We do 
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not provide any comments on the “securitisation company example” as we trust that other 
stakeholders will do so. 

1. Regional investment platform example (“Example 1”)

1.1 Factors in establishing regional investment platform in State R 

A Pension Fund may establish a regional investment platform in a particular State based on a 
multitude of commercial factors.  We understand that Fund’s reasons for establishing RCo in 
State R (as outlined in Example 1) are illustrative; however, we are concerned that States may 
simply utilize the factors set out in Example 1 as the basis for determining if the PPT rule 
applies.  When there exist other commercial factors for the establishment of a regional 
investment platform, the absence of one or more of the commercial factors in Example 1 should 
not, in and of itself, result in the denial of treaty benefits pursuant to the application of the PPT 
rule. 

Accordingly, we suggest that Example 1 be modified slightly to be more inclusive of other 
potential commercial factors (with addition in red font): 

“…The decision to establish the regional investment platform in State R was mainly 
driven by factors which may include, but are not limited to, the availability of directors 
with knowledge of regional business practices and regulations, the existence of a skilled 
multilingual workforce, State R’s membership of a regional grouping…” 

1.2 “The regional grouping’s common currency” 

In Example 1, Fund’s decision to establish the regional investment platform in State R is driven 
by a number of factors including “State R’s membership of a regional grouping and use of the 
regional grouping’s common currency.”  This could be viewed as meaning that a common 
currency must be a shared attribute of States within a particular regional grouping. 

Most regional groups do not use a common currency.  As a result, a narrow interpretation of the 
reference to “common currency” in Example 1 could limit its relevance to investments in the 
Eurozone.  Other characteristics may connect States into a particular regional grouping, such as 
the proximity of States (whether geographical, political or economic).   

Accordingly, we suggest that the reference to the “use of the regional grouping’s common 
currency” be deleted from Example 1.   

1.3 Application of the PPT rule to related entities in State R 

For various legal and business reasons, a regional investment platform often consists of multiple 
entities that are resident in the same State.  Typically, these entities are subject, by extension, to 
the same governance framework as Fund in State T, with a common set of policies across all 
entities in State T and R.  Because of a commonality of functions across entities, and for 
practical and administrative ease, the experienced local management team may all be employed 
by a single entity in State R, rather than employed through separate contracts with each entity in 
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that State.  One potential benefit of this approach is the reduction of costs and complexity by 
limiting to one entity the requirement to set up and process invoice, payroll and other systems.  
As such, one entity may directly hold all employment and other operating contracts in that State, 
and then provide support to the other entities resident in the same State.     

We consider that it would not be reasonable to deny the benefit of the State R-State S tax 
convention to RCo, if RCo is supported by, but does not directly employ, the same experienced 
management team as a related entity in State R.   

Example 1 can address this issue with the following minor amendment (with addition in red 
font):   

“…RCo employs an experienced local management team (or RCo is supported by the 
local experienced management team of a related entity that is also a resident of State R) 
to review investment recommendations from Fund, approve and monitor investments, 
carry on treasury functions, maintain RCo’s books and records, and ensure compliance 
with regulatory requirements in States where it invests…”  

2. Immovable property non-CIV fund example (“Example 3”)

Example 3 could be interpreted as meaning that, notwithstanding the commercial and legal 
reasons for establishing RCo in State R and the fact that the investment strategy is not driven by 
the tax positions of the investors, if one or more of the investors would not have been entitled to 
the same or better treaty benefits as RCo if that investor had made the same investments directly 
in some of the States (i.e., an equivalent beneficiary), then RCo would be denied the benefits of 
the tax treaties between State R and those States.  This “all or nothing” approach would 
effectively punish investors who are entitled to equivalent benefits for investing in a non-CIV 
with investors who are not so entitled, because it would subject treaty-entitled investors to the 
full domestic withholding rate.   

In many cases, Pension Funds have no control over who the other investors in a fund are; and, 
therefore, have no opportunity to invest selectively with equivalent beneficiaries so as to limit 
the detrimental impacts of the application of the PPT rule by a source State.  Denying treaty 
benefits completely in such cases seems disproportionately harsh.  To avoid that outcome, 
Pension Funds would be under pressure to invest only in non-CIVs with equivalent beneficiaries, 
and for fund managers to limit who may invest in their funds based on treaty eligibility.  This 
would limit the potential investment opportunities of Pension Funds and the ability of Pension 
Funds to sell any interest in an investment fund by restricting the pool of potential buyers.  

We advocate for governments to introduce measures to mitigate the impact of the “all or 
nothing” approach to the application of the PPT rule.  We understand that some governments 
view the discretionary relief provision in paragraph 4 of Article 7 of the Multilateral Convention 
to Implement Tax Treaty Related Measures to Prevent BEPS (the “Multilateral Instrument”) as 
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providing a potential solution to this issue.  While the discretionary relief provision would be 
helpful, it does not, by itself, provide a sufficient solution to the issue, for the reasons detailed in 
our prior submission.1   

Similarly, we understand that some governments may view the provision regarding fiscally 
transparent entities in paragraph 1 of Article 3 of the Multilateral Instrument as providing the 
solution to issues regarding the application of the PPT.  While Pension Funds theoretically could 
invest in fiscally transparent non-CIVs, business considerations often require the non-CIV to be a 
separate corporate entity with limited liability (e.g., to limit investor liability or ring-fence 
collateral).  These entities are treated as opaque under the tax laws of many jurisdictions.  The 
provision on fiscally transparent entities, therefore, is only a partial solution, as discussed in 
more detail in our prior submission.2 

Because of the issues with both the discretionary relief provision and the provision on fiscally 
transparent entities, we continue to believe that governments also should adopt other measures to 
provide relief, for example, the “proportionate benefits” approach as described in our previous 
submission.3  We would like to work with the OECD/governments to find an appropriate 
solution to resolve this issue while upholding the objectives of the PPT rule.  If this issue is not 
resolved through a proportionate benefits approach or otherwise, then we suggest that Example 3 
be excluded, in its entirety, from the Commentary on the PPT rule. 

Under any of the approaches described above (i.e., Example 3, discretionary benefits, fiscal 
transparency, or proportionate benefits), a central issue is the identification of the treaty 
entitlements of the investors in the non-CIV.  Regardless of which approaches are adopted, 
therefore, it will be imperative for governments to provide guidance regarding how non-CIVs 
can identify the treaty benefits to which their investors are entitled.  In the context of closely held 
non-CIVs, we already provide substantial information to non-CIVs for anti-money laundering, 
FATCA, and CRS purposes.  To simplify the identification process and to establish the treaty 
entitlement of investors, we would be willing to provide self-certifications to non-CIVs, such as 
those used under the OECD’s Standard for the Automatic Exchange of Financial Account 
Information in Tax Matters (commonly referred to as the “CRS”) or the U.S. qualified 
intermediary (“QI”) regime, modified in appropriate ways to identify treaty eligibility.4 

1 Please refer to our previous letter to the OECD, dated April 22, 2016, in connection with the OECD’s invitation to 
comment on its Public Discussion Draft “Treaty Entitlement of Non-CIV Funds.”  A copy of this letter is available 
at pages 155 to 177 through the following link: http://www.oecd.org/ctp/treaties/public-comments-received-
discussion-draft-treaty-entitlement-of-non-CIV-funds.pdf 
2 Ibid. 
3 Ibid.  Under the “proportionate benefits” approach, the non-CIV would be entitled to claim treaty benefits based on 
the rate(s) to which the entity’s investors would have been entitled if they had invested directly.   
4 More generally, the documentation requirements could look to the IRS Form W-8IMY and related documents as 
an example of how such a system might work. 
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We thank you again for your continued work on the treaty entitlement of non-CIVs and are 
willing to further contribute to the matters brought forward by the OECD that are of interest to 
Pension Funds and would gladly provide you with further input. 

Yours sincerely, 

  [signed] [signed] 

Steve Bossé 
Vice President, Taxation 
Caisse de dépôt et placement du Québec 

[signed] 

Serena Lefort 
Head of Tax and EVP Finance 
OMERS 

[signed] 

Rod Girard 
Chief Legal Officer 
Alberta Investment Management Corp. 

[signed] 

Neil Marcovitz 
Vice President, Tax 
British Columbia Investment Management 
Corporation 

[signed] 

Kristina Fanjoy 
Managing Director, Head of Tax 
Canada Pension Plan Investment Board 

[signed] 

Jean-François Ratté 
Vice President, Taxation 
Public Sector Pension Investment Board 

Hersh Joshi 
Managing Director, Taxation 
Ontario Teachers’ Pension Plan Board 

49



For the attention of the Tax Treaties, Transfer Pricing and Financial Transactions Division, OECD/CTPA 
By email: taxtreaties@OECD.org  
Date: 3 February 2017 

CREFC Europe response – OECD BEPS Action 6 Discussion Draft on non-
CIV Examples 

Introduction 
The Commercial Real Estate Finance Council (CREFC) Europe is a trade association promoting a 
diversified, sustainable and successful commercial real estate (CRE) debt market in Europe that can 
support the real economy without threatening financial stability.  

CREFC Europe is the voice of the CRE finance industry in Europe, representing banks, insurance 
companies, fund managers, and others who provide or intermediate the provision of debt to CRE 
businesses, as well as advisers, consultants and others with a stake in this sector.   

Investment into CRE is critical for any economy. By providing much of our built environment, the CRE 
industry represents a critical component of the real economy, delivering important socio-economic 
benefits to communities as well as opportunities for productivity gains for business.   

As a capital intensive and long-term business often involving very large, valuable and illiquid assets, CRE 
is dependent on the ready availability of credit as well as equity capital. This dependency is driven 
principally by the very different risk and return expectations (and hence cost) of different types of capital. 
By meeting that financing need, the CRE finance industry plays an important role in supporting CRE 
investment and, as a result, the wider economy.   

We appreciate the efforts being made by the OECD to find a solution for non-CIVs, particularly given the 
challenges in crafting a single workable safe harbour for the numerous types of non-CIVs that exist. We 
are very encouraged by the OECD’s willingness to include within the Commentary for the OECD Model 
Tax Convention on the principle purpose test (PPT) specific examples on non-CIVs. In particular, we are 
very pleased that one of examples being considered for inclusion specifically relates to securitisation. 
Much of this submission relates to the securitisation example. 

However, for the reasons we set out below, we also urge you to consider adding an example for debt 
funds, which have emerged as a vitally important mechanism for the provision of credit to CRE markets.  
We attach a suggested draft example for debt funds at Appendix 2. If you are not willing to add such an 
example because of considerations of space (rather than on substantive grounds), please consider adding a 
statement that explicitly recognises that non-CIVs of certain types not covered in the examples, such as 
debt funds, should not, in the ordinary course, be denied treaty benefits. 

Finally, we are aware of the submissions from INREV and the British Property Federation (BPF) in 
response to the Discussion Draft concerning the draft example relating to immovable property non-CIV 
funds. We support the comments INREV and the BPF make in their submissions.  

Key points 

1. Certainty is key: Securitisations require a high degree of certainty as to their tax position at day one.
This is particularly important given rating requirements. Therefore, as far as the PPT rule is concerned,
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we consider that a securitisation company example should be definitely be included as a non-CIV 
example within the OECD Commentary on the PPT rule.  

2. There is no “one-size fits all” approach for non-CIVs: Similarly, there is no “one-size fits all”
securitisation structure. Although that the rationale and basic securitisation model, will be the broadly
the same regardless of where the securitisation company is located, differing regulatory and other
requirements across jurisdictions (both at any specific point in time, but also over time as regulation
evolves) means that a specific transaction may differ structurally from the base model.

We recognise the need within the Commentary for a “universal” example: one that is neither too
specific nor too complex. But if that example is construed by individual OECD member states too
narrowly, bona fide commercial transactions risk being excluded from the treaty benefits for no good
reason. We therefore strongly recommend that, in the Commentary accompanying these examples,
the OECD clarify that not being able to match one or more particular features as set out in the
examples does not preclude a non-CIV from accessing treaty benefits: i.e. that the examples included
are illustrative and not limiting in nature.

3. Treaties must support cross-border investment: A well-functioning tax treaty regime is critical in
ensuring that capital can flow cross-border efficiently to suitable investment opportunities. A balance
therefore needs to be struck between ensuring that treaties cannot be easily abused and facilitating
commercial cross-border trade and investment.

We recognise that it will not be possible to include non-CIV examples dealing with every possible fact-
pattern, so that a limit has to be set somewhere - with the Commentary focusing on those situations
identified as “common”. However, we are disappointed that the limit has been set so low (i.e. “up to
three”, which means potentially that only one could be included). For the reasons set out in our
response to the earlier OECD Discussion Draft: Treaty entitlement of non-CIV Funds (as summarised
in “Other non-CIV examples: debt fund example?” below), we therefore ask the OECD to be open to
including “more” examples of non-CIVs - with the “more” including a specific examples for debt
funds,

The Securitisation Example 

1. Why include a securitisation company example

We are pleased that the OECD is considering a securitisation example for inclusion within its 
Commentary on the PPT rule. Securitisation can serve a particularly useful role within CRE finance. It 
facilitates the transfer of credit risk arising from CRE lending away from the banking sector whilst at the 
same time providing long-term investors with access to a diverse pool of assets in a form that is more 
liquid, and can be lower-risk, than the underlying loans. Given the importance of certainty within the 
securitisation market, we urge the OECD to include a securitisation company example as one of the (up to 
3) examples of non-CIVs to be contained within paragraph 14 of the Commentary on the PPT rule.

As set out in our response to the 2016 OECD BEPS Action 6 discussion draft: Treaty entitlement of non-
CIV Funds (the 2016 Response), securitisation plays a key role in financial and capital markets. Although 
a lot of securitisation activity is domestic, cross-border securitisation does occur (for example, in relation 
to pan-European CRE loans).  

As we explained in our 2016 Response, both the loan and securitisation markets work on a presumption of 
gross payments. If a cross-border securitisation issuer (the Issuer) were not entitled to treaty benefits in 

51



CREFC Europe submissions on OECD Public Discussion Draft on non-CIV examples - February 2017 

respect of the underlying securitised loans, the additional tax cost could have a significant impact on the 
assumed cash flows within the securitisation (and as a result on the likely rating of the notes).   

Similarly, any uncertainty as to an Issuer’s ability to obtain treaty benefits, including where treaty relief is 
dependent on an application for discretionary relief, would have an adverse effect on the viability of that 
securitisation transaction. This is because the rating agencies will then assume interest is received net of 
withholding. The cost of that withholding has a direct impact on the cash assumed to be available to 
service the notes – and ultimately therefore the economics (and viability) of the transaction.  

We therefore consider that the inclusion of a securitisation example in the Commentary will be very useful 
in clarifying the potential application of the PPT to securitisation transactions. The example published in 
the Discussion Draft is helpful because it: 

(a)  highlights the key features of a basic securitisation transaction; 

(b)  recognises and acknowledges the relevance of tax (as one of a number of factors) in structuring 
a securitisation transaction (in particular, in relation to locating the Issuer); and 

(c)  effectively confirms, in its conclusion (as set out in the final paragraph), that, absent unusual 
deal-specific facts, , treaty benefits should be provided.   

We therefore urge the OECD to include a securitisation example in the Commentary. 

2. Detail of securitisation company example

We appreciate that the examples included in the OECD Commentary need to be clear, concise and 
straightforward – and, so far as possible, universal. As a result, any example will inevitably be somewhat 
generic.   

However, in reality there is no “one-size fits all” securitisation structure. Differing regulatory and other 
requirements across jurisdictions, as well as market developments and the features of different underlying 
asset classes, mean that a specific individual transaction may differ structurally from the “base” model 
reflected in any example.   

In our 2016 Response, we summarised the common CMBS structure. We are pleased that many of the 
features we highlighted in the 2016 Response have been reflected in the draft securitisation example set 
out in the Discussion Draft. However, because of how the securitisation market works in practice, the 
example, if construed narrowly, means that bona fide commercial transactions risk being excluded from 
the treaty benefits because they are not on all fours with the example given.   

By way of illustration, we set out in Appendix 1 some comments on the example. Not all our comments 
require drafting changes to be made to the example: we appreciate the need to avoid having an example 
that is “too long or too specific”. But the comments highlight the need to ensure that divergence away 
from one or other of the listed features does not by itself risk treaty benefits – particularly as the 
divergence will generally be driven by commercial or regulatory factors. 

Obviously the OECD Commentary is not law as such, and it will be down to individual OECD member 
states to determine how they apply the PPT in practice. However the Commentary is designed to – and 
will – influence how member states apply the PPT. We therefore strongly recommend that the OECD 
explicitly clarify that not being able to match one or more particular features as set out in the example 
does not preclude a securitisation from accessing treaty benefits: i.e. that the example is illustrative, and 
not limiting in nature. Ultimately, regard must be had to all relevant facts and circumstances, with 
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member states being encouraged to use the example in analogous, but not identical, situations: this point 
equally applies to each of the examples (see also the comments made by INREV and the BPF in their 
submissions). In this context, it may be helpful if the Commentary provides some background to the focus 
on particular features – emphasising that these are illustrative of approach rather than definitive detail, and 
that commercial or legal (non-tax) requirements may mean that a transaction has to be set up in a different 
way, but that in itself would not mean it was reasonable to deny treaty benefits. 

Other non-CIV examples: debt fund example? 

1. General

In its 2015 Final Report on BEP6 (in paragraph 14 of the Introduction), the OECD states: 

“As regards the broader question of the treaty entitlement of non-CIV funds, the OECD recognises 
the economic importance of these funds and the need to ensure that treaty benefits be granted where 
appropriate [...] there is a need to continue to examine issues related to the treaty entitlement of 
non-CIV funds to ensure that the new treaty provisions that are being considered adequately 
address the treaty entitlement of non-CIVs.”  

The Discussion Draft notes that the Working Group has decided that only a limited number of examples 
(up to 3) should be included in the Commentary on the PPT in relation to non-CIVs. The stated aim is to 
provide examples dealing with “common transactions”.  

The examples that have been publicly released for comment involve: 

(a) an investment holding platform set up by a significant institutional investor (such as a pension 
fund or a sovereign immune entity); 

(b) a securitisation company; and  

(c) a real estate fund, marketed to institutional investors. 

The Discussion Draft also notes the number of other examples proposed to be included in the Commentary 
on the PPT (ten). All the examples broadly serve the same purpose – illustrating how, on a specific 
(summarised) fact-pattern, all “relevant facts and circumstances” can result in a particular (reasonable) 
conclusion under the PPT. The inclusion of the proposed number of examples within the Final Report 
draft Commentary indicates the difficulties in explaining (within the text itself) how the PPT should apply, 
even to relatively straightforward fact patterns. 

Those difficulties apply equally (if not more so) to non-CIVs. Inclusion of examples within the 
Commentary on non-CIVs more generally would be helpful in ensuring that “the new treaty provisions 
[which include the PPT] [...] adequately address the treaty entitlement of non-CIVs”. Each example helps 
provide certainty to taxpayers (and equally OECD member states) – and, as a result, ensures consistency 
in how the PPT is applied by different jurisdictions.   

We are therefore disappointed that the limit on non-CIV examples has been set at “up to three” only. We 
note that the Discussion Draft acknowledges that agreement on the inclusion of any of these examples has 
not yet been reached: that in itself is telling of the need for more, rather than less, given that such 
divergence of opinion implies that, once the multilateral instrument takes effect, there will be an actual 
divergence in approach when granting/denying treaty benefits to non-CIVs in the future.  
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We therefore ask the OECD to be open to including more examples of non-CIVs in the Commentary, to 
facilitate consistency in approach between OECD member states in applying the PPT. 

2. Why include a debt fund example?

As set out in our 2016 Response, we consider that an example relating specifically to the treatment of debt 
funds should be included in the OECD Commentary on the PPT. 

Since the financial crisis – and in part because of the weakness of securitisation markets in Europe in 
recent years (with CRE debt securitisation through commercial mortgage-backed securities (CMBS) 
especially hard hit) – debt funds have emerged as a very important channel for debt finance to the CRE 
sector. CRE debt funds play an important part in the functioning of the CRE finance market. They help 
diversify CRE risk away from the banking system and therefore help promote financial system resilience. 
With many banks understandably taking a more conservative approach to lending than previously, CRE 
funds are able to “fill the gap” – providing borrowers with additional sources of capital for their business, 
and providing greater diversity of financing products than the banking sector alone provides. In common 
with the real estate fund example, the principal purpose of CRE debt funds is to allow investors, 
particularly major institutional investors, to benefit from the expertise of professional fund managers or 
advisors with specific experience of the CRE finance sector, in addition to the general benefits that arise 
from collective investment (namely, the ability to pool capital to diversify risk and access investment 
opportunities which may not otherwise be available).   

In our 2016 Response, we summarised a common debt fund structure and commented generally on the 
importance to such funds of being able to access treaty benefits. As described in our 2016 Response, debt 
funds often set up a single purpose company to advance loans to borrowers – a Holdco. A Holdco, like a 
securitisation issuer, will hold one or more loans to unconnected borrowers and, using the funds received 
from those borrowers, make payments to the investors (via the debt fund, which will normally be a tax 
transparent vehicle).   

Although there are similarities between such a Holdco and RCo in each of the regional investment 
platform and immovable property non-CIV examples1, we are concerned that tax authorities tax 
authorities may regard the activity of acquiring loans (whether through origination or secondary market 
acquisition) as a fundamentally different investment activity to both securitisation and real estate 
investment, and so not covered, even by analogy, by the non-CIV example(s) included in the Commentary 
on the PPT.   

In common with the investment holding platform and real estate fund examples, a debt fund aims to get as 
close as possible to the position that the ultimate investors are taxed as if they had directly made the 
relevant investments. For the reason, certainty as to the availability of treaty benefits is essential to 
minimise the risk of there being additional layers of tax due to investment through a fund. 

But that certainty is not just important for the fund’s investors: it also matters for the borrowers. As above, 
the loan market works on a presumption of gross payments (in that lenders expect to receive interest free 
of withholding, and borrowers expect to pay the net interest only (i.e. without having to “gross up” for any 
shortfall resulting from withholding tax)). If interest payable to a particular lender is or could be subject to 
withholding, there are two potential outcomes.  

1 For example, in the immovable property non-CIV example, reference is made to the possibility of RCo providing debt financing 
to the underlying investments – albeit this is a supplemental to RCo’s “equity” investment in real estate assets, whereas for 
Holdco, the debt financing (of third parties) is the underlying investment. 
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• First, the loan may not be made between that lender and borrower (or, where a loan has already
been originated, no assignment of that loan to that lender is allowed).

• Secondly, the loan may be made, but the borrower will have to pay additional amounts (by way of
gross up) to (in effect) preserve the lender’s return.

If the PPT leads to uncertainty as to whether withholding applies (for example, because a debt fund lender 
needs to apply to the competent authorities for discretionary relief), this could mean that the funding 
currently being provided by debt funds ceases to be viable economically. This risks reducing effective 
competition in the debt market by placing market-based finance provision (through such funds) at an 
unjustifiable tax disadvantage relative to more traditional sources of finance. Given the dynamics in the 
banking sector, overall credit supply to the CRE industry would likely fall and its cost increase, with 
undesirable (and surely unintended) consequences for ordinary businesses. 

The inclusion of a specific example for debt funds would also help ensure consistency in the entitlement 
of such funds to treaty benefits. Debt funds tend to lend across multiple jurisdictions. The commercial 
rationale and structure will be broadly the same for each jurisdiction. Therefore, equity would suggest that 
each borrower jurisdiction should apply the PPT in the same way. A debt fund example within the 
Commentary on PPT would help ensure that equitable outcome.   

We therefore ask the OECD to consider including an additional example in the Commentary on PPT 
that addresses the position of debt funds specifically. Such an example is needed to provide certainty (for 
the fund and – as importantly – for the benefit of businesses seeking finance). 

Alternatively, if the OECD is not willing to countenance the addition of another example, we would 
encourage the inclusion of a statement to clarify explicitly – and with specific reference to specific 
examples that were rejected for reasons of space rather than on substantive grounds – that there are 
many other cases where non-CIV funds should not be denied treaty benefits. 

Please see Appendix 2 to this submission for a draft example relating to debt funds for the Working Group 
to consider. 

Yours sincerely 

Peter Cosmetatos 
CEO, CREFC Europe 
pcosmetatos@crefceurope.org 
+44 20 3651 5696 
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Appendix 1: Comments on the securitisation company example  

The following sets out some specific comments on the securitisation company example, linked to the 
universality of the features listed in the example. 

1. Identity of originator

“RCo, a securitisation company resident of State R, was established by a bank” 

Comment: The originator of a securitisation is commonly, but not necessarily, a bank. Securitisations can 
be originated by non-bank lenders (including other forms of financial institution). If a securitisation is a 
bona fide commercial transaction – i.e. shares the other features listed, and is not part of any other 
transaction undertaken for a principal purpose of obtaining the benefit of the Convention, the status of the 
originator as a bank or otherwise should not, in our view, be determinative of treaty entitlement. 

2. Issuer share capital

“RCo is fully debt-funded. RCo has issued a single THE MINIMUM AMOUNT OF ISSUED share 
CAPITAL REQUIRED which is NORMALLY held on trust and has no NEGLIGIBLE economic value.” 
[Amendments added] 

Comment: The amount of share capital in RCo will depend on local law requirements. For example, 
within the UK, a securitisation issuer must have a minimum £50,000 share capital as a public listed 
company (or plc): it has to be a plc to issue debt securities to investors. However, what is common, is that 
the share capital will generally be maintained at no more than the legally required minimum. 

Depending on the local law, the share capital will therefore have some, albeit limited, economic value: 
however that value is irrelevant in the context of the investors, whose return is funded by the loans held by 
the issuer. 

Reference to a “single share” is misleading. The minimum requirement may be met by multiple shares of 
low nominal value, rather than a single share. Hence the focus should be on overall share capital in issue. 

The shares are usually held on trust (or a similar arrangement) in order to ensure that the issuer is not 
affected by the bankruptcy of the originator: query if adding a reference to the purpose here would be 
useful to explain the key feature, to deal with those situations where a trust is not or cannot be used. 

An alternative phrasing (as we included in the example appended to our 2016 Response) would be: 

“As is common for securitisations, the issued share capital of RCo is held by independent 
shareholders, whether directly or via a trust, to ensure that RCo’s solvency would not be affected by 
the bankruptcy of the bank.” 

3. Ownership of notes

“RCo’s debt finance was raised through the issuance of notes that are widely-held by third-party investors. 
[...] To comply with regulatory requirements, the bank also retained a small percentage of the listed, 
widely-held debt securities” 

Comment: It is helpful to refer to the bank holding some notes: to make it clear that the originator owing 
notes does not preclude treaty entitlement. 

56



CREFC Europe submissions on OECD Public Discussion Draft on non-CIV examples - February 2017 

Regulatory requirements impose retention requirements, which can be met by holding notes or underlying 
loans: in the latter case, the bank may not hold notes.  

A securitisation often involves more than one class of notes. The capital structure will rank notes in terms 
of seniority (and priority of payment). The transaction may involve over-collateralisation to mitigate the 
impact of borrower default on investors. As a corollary, the capital structure may include a junior class 
that entitles the holder to what is commonly referred to as “excess spread”: the right (in substance) to any 
interest and principal remaining after the notes have been serviced in full. This class will often be held by 
the originator alone: we assume that this is not itself a concern, given it is a standard feature of many 
securitisations – although it may be expressed in different ways. 

Will the Commentary indicate what “widely-held” means in this context: the issuer will not necessarily 
know how many investors hold its notes. The key factor should be the issue to third parties. 

4. Listing on stock exchange

“.....the notes are listed on a recognised stock exchange’ 

Comment:  As above, the capital structure will rank notes in terms of seniority (and priority of payment) 
and may include a junior class that entitles the holder to what is commonly referred to as “excess 
spread”. That junior class may be a conventional note or – again depending on local law requirements – 
a slightly different form of instrument (given that it does not necessarily have a clearly definable principal 
amount). Given its characteristics, it may or may not be listed. 

5. Identity of borrower

“RCo currently holds 60 per cent of its portfolio in receivables of small and medium sized enterprises 
resident in State S” [Amendments added]  

Comment: We are unclear why the status of the borrowers as SME is seen a relevant: the loans could be 
made to a range of borrowers, which may be SMEs or subsidiaries of larger groups. 

6. Residence of bank

“The bank is a resident of a State T” 

Comment: The bank’s residence in State T, a different state to RCo, is clearly material to the purpose of 
the example. But similar considerations would apply if (a) the bank is resident in RCo, given that RCo is a 
different entity to the originator, and treaty considerations would apply equally to the choice of 
jurisdiction (though clearly there should be no differentiation in treaty rate in practice – so the 
“equivalent benefit” condition would be met) and (b) if the bank is resident in State S, yet sets up RCo in 
state R: a different withholding comparable will apply as the equivalent treaty benefits condition would 
not be relevant. 

7. Factors affecting choice of State R

“… availability of skilled and experienced personnel and support services in State R”  

Comment: A cross-border securitisation involves RCo as lender to borrowers in multiple jurisdictions. 
Those loans may not necessarily include loans to borrowers in State R.   

As a general rule, for loans secured on real estate (both commercial and residential) loan servicing takes 
place in the borrower’s jurisdiction – the servicer will have “local knowledge” as to both the market and 
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market practice in that jurisdiction, and is well-placed to maintain the on-going relationship with the 
borrower during the loan term. The loan servicer can be the originator, or a local agent appointed by the 
originator when the loan was advanced: RCo in effect “steps into” these relationships.   

In addition, the originator bank may provide certain capital market related support services to RCo out of 
State T. Other services – like paying and calculation agents – may be provided in the jurisdiction of the 
stock exchange on which the notes are listed (which again may not be State R).  

This means that not all the services that support the securitisation will be necessarily carried out in State 
R: it could be that, other than general corporate support, and legal and audit support, many of the specific 
capital market and loan related support services are carried out in other jurisdictions (i.e. State T (in 
relation to originator provided services: borrower jurisdictions (in relation to loan related services) and 
the listing jurisdiction). It was in connection with this issue that we included in the draft example on 
securitisation appended to our 2016 Response referred instead to the existence of a ”skilled and 
knowledgeable professional services market” as a relevant fact. 

Given that this is a function of the commercial context in which securitisation works, we assume that this 
would not impact RCo’s ability to access treaty benefits. It would be helpful if what “availability of skilled 
and experienced personnel and support services in State R” means in practice could be clarified – whether 
in the Commentary or through an amendment to the example. 
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Appendix 2: Draft debt fund example 

Debt Fund, a State C partnership treated as fiscally transparent, is established to invest in a portfolio of 
debt obligations. The fund invests in debts in order to benefit from a regular income stream in the form of 
interest receipts (whether by originating such debts or acquiring existing performing debts), typically with 
the general intention of holding such loans to maturity. 

The fund is marketed primarily to institutional investors such as pension schemes, and sovereign wealth 
funds on the basis of a prospectus that will become the investment mandate of the fund. A range of 
investors unrelated to the manager and who may be resident in different jurisdictions, commit funds to the 
partnership without then knowing either the identity of the target investments or the specific jurisdictions 
in which the investments will be made (although the prospectus will set out the fund’s investment strategy 
and may therefore indicate a particular geographical, sector-based or other investment focus for the fund). 
The investment strategy of the fund is not driven by the tax position of the investors, but on the basis that 
it will seek to invest in a range of debt obligations offering a suitable return on capital. 

Debt investments are made through a holding company, RCo, established in State R. It is likely that the 
investments held through RCo will include debt investments from different jurisdictions, some of which 
may not impose withholding taxes in respect of income and gains arising from debt investments, as well 
investments in jurisdictions that do impose such withholding taxes.  

RCo is established for a number of commercial and legal reasons, such as to protect the Debt fund (and its 
investors) from the liabilities of and potential claims, to meet any jurisdiction-specific regulatory 
requirements and to make and management of investments. Furthermore, borrowers typically expect to 
deal with lenders in corporate form. This is reflected in market-standard finance documents. RCo therefore 
facilitates negotiations with new borrowers as well as the transfer of existing loans originated by other 
lenders on normal market terms. 

Further, as a fund may wish to leverage the investors’ capital in relation to certain investments to enhance 
its return on capital (either at the outset of the fund or at a later stage to be determined), the use of RCo 
(or, subject to Debt Fund’s investment strategy relating to leverage and/or third party lender requirements) 
a newly formed subsidiary of RCo) will facilitate any debt financing from third party lenders.. It is also 
established for the purposes of administering the claims for relief of withholding tax under any applicable 
tax treaty. This is an important function of RCo as it is administratively simpler for one company to get 
treaty relief rather than every qualifying investor being required to process its own claim for relief, 
especially if the treaty relief to which an individual investor would be entitled as regards a specific item of 
income is a small amount. 

After a review of possible locations, Debt Fund decided to establish RCo in State R. This decision was 
mainly driven by the political stability of State R, its regulatory and legal systems, investor familiarity, 
access to appropriately qualified personnel, tax considerations such as certainty around the taxation 
position of the holding company in respect of its returns from its investments and the extensive tax 
convention network of State R, including its treaties with other States within the specific geographic area 
targeted for investment. These tax considerations are taken into account as part of the decision but are one 
factor in a range of considerations.  

In this example, whilst the decision to locate the holding company in State R is taken in light of the 
existence of benefits under the tax conventions between State R and the states of residence of potential 
borrowers (within the specific geographical area targeted for investment), it is clear that RCo’s immovable 
property investments are made for commercial purposes consistent with the investment mandate of the 
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fund. The intent of tax treaties is to provide benefits to encourage cross-border investment and, therefore, 
to determine whether or not [paragraph 7] applies to an investment, it is necessary to consider the context 
in which the investment was made. In this example, in the absence of other facts and circumstances 
showing otherwise, RCo’s investments are made for commercial purposes consistent with the investment 
mandate of the fund, it should receive treaty benefits. Therefore, unless RCo’s investments are part of an 
arrangement, or relate to another transaction undertaken for a principal purpose of obtaining the benefit of 
the Convention, it would not be reasonable to deny the benefit of the tax treaties between State R and any 
State which may seek to impose tax in respect of income or profits arising from RCo’s investments. 
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Opinion Statement FC 02/2017 

Response to Consultation on 

 the OECD BEPS Action 6 Public Discussion Draft on non-CIV 
examples 

Prepared by the CFE Fiscal Committee 

Submitted to the OECD on 2 February 2017 

The CFE (Confédération Fiscale Européenne) is the umbrella organisation representing the tax profession in 
Europe. Our members are 26 professional organisations from 21 European countries with more than 200,000 
individual members. Our functions are to safeguard the professional interests of tax advisers, to assure the 
quality of tax services provided by tax advisers, to exchange information about national tax laws and 
professional law and to contribute to the coordination of tax law in Europe. 
The CFE is registered in the EU Transparency Register (no. 3543183647‐05). 

We will be pleased to answer any questions you may have concerning CFE comments. For further information, 
please contact Stella Raventós Chairwoman of the CFE Fiscal Committee, or Mary Dineen Fiscal at CFE, at 
brusselsoffice@cfe-eutax.org. 
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1 Introduction 

This Opinion Statement by the CFE Fiscal Committee relates to the OECD public discussion 
draft “BEPS Action 6 Discussion Draft on non-CIV examples (hereinafter the “Discussion 
Draft”), released for public consultation on 6 January 2017. We will be pleased to answer any 
questions you may have concerning our comments. For further information, please contact Ms. 
Stella Raventós, Chairwoman of the CFE Fiscal Committee or Mary Dineen, Fiscal Officer of 
the CFE, at brusselsoffice@cfe-eutax.org. 

2 General remarks 

The Discussion Draft includes three draft examples with regard to the treaty entitlement of 
non-CIV Funds when applying the principle purpose test (hereinafter “PPT”) as described in 
the BEPS Action 6 final report.  

The CFE welcomes that the OECD is seeking practical solutions for the issue of non-CIV 
funds claiming treaty protection for income from investments made through special purpose 
companies and intermediary investment vehicles. The CFE recognizes the inherent difficulties 
when applying the PPT in cases whereby the selection of a jurisdiction to locate the 
aforementioned entities is influenced by the potential tax consequences of the selection, 
including the possibility to claim treaty protection. It is particularly difficult to determine whether 
obtaining the benefit of a tax treaty has been one of the principal purposes for which a 
structure has been set up or a transaction is structured. The CFE supports the approach of 
including examples in paragraph 14 of the Commentary on the PPT to clarify this rule for non-
CIV funds. 

However, this approach is not without potential pitfalls. Firstly, it raises the question whether 
the example can be relied upon if the circumstances of a particular case are not completely 
identical to the circumstances described in the relevant example. Secondly, the examples 
given may describe facts of a particular situation (maybe taken from real life examples) which 
may not necessarily be relevant or decisive. Finally, there is a risk that, in order to make the 
examples not too “open-ended” and prone to “abuse”, the examples contain caveats that are 
one-sided in that they fail to mention that there may be other, positive, circumstances that may 
justify the granting of tax treaty benefits. The comments below on the three draft examples 
given by the Discussion Draft address these issues. 

3 Comments on the Discussion Draft Examples 

3.1 Comments on the regional investment platform example 

The CFE has the following comments on the regional investment platform example: 

(i) Firstly, it is unclear what the reference in the first sentence of the regional investment 
platform example to “Fund” being an “institutional investor” implies. The CFE 
recommends that this reference should be deleted. 

(ii) Secondly, the example states that the Fund is subject to regulation in State T, the State 
in which it is resident. The CFE has two comments in this regard: (i) as a general rule, 
it is not the fund itself which is regulated, but rather it is the fund manager, and (ii) there 
are many funds that have been established under the laws of one jurisdiction and are 
managed by a manager located in another jurisdiction. In addition, funds may be 
organized under the laws of, and be a tax resident of, a jurisdiction that has not 
entered into a tax treaty with the state in which the investment is made. The CFE 
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recommends that the OECD confirms (i) whether the manager of a Fund and/or the 
Fund itself is regulated (or in which jurisdiction), and (ii) the fact that the jurisdiction in 
which the Fund is located did not enter into a tax treaty as referred to above, is 
irrelevant for the purposes of reaching the conclusion made in this example.  

(iii) Thirdly, the implicit caveat in the last sentence of the description of this example (“in 
the absence of other facts or circumstances showing that RCo’s investment is part of 
an arrangement or relates to another transaction undertaken for a principal purpose of 
obtaining the benefit of the Convention…” ) is drafted in a one-sided way. Therefore, 
the CFE recommends that the example also specifically clarifies that there may be 
other facts and circumstances than those described that have driven the decision to 
establish the regional investment platform in State R and that may justify the 
conclusion that it would not be reasonable to deny the benefits of the relevant tax 
treaty.  

3.2 Comments on the securitisation company example 

The CFE has the following comments on the securitisation company example: 

(i) Firstly CFE recommends to delete the phrase, “Investors’ decisions to invest in RCo 
are not driven by any particular investment made by RCo” as the presentation of this 
fact contradicts other facts of this example, in particular the fact that “ RCo,… was 
established by a bank which sold to Rco a portfolio of loans …. owed by debtors 
located in a number of jurisdictions.” .One may assume that it is because of this 
selection of loans that the Investors make the  investment. Therefore, CFE fails to see 
how the Investor’s decision to invest in RCo will not be driven by the any “particular 
investment” made by RCo. 

(ii) Secondly, the same comment made under the regional investment platform example 
under point (iii) applies in relation to the securitisation company example. 

3.3 Comments on the immovable property non-CIV fund example 

The CFE has the following comments on the immovable property non-CIV fund example: 

(iii) Firstly, the CFE recommends that it be confirmed that the conclusion reached in the 
last paragraph would not differ if the Real Estate Fund was not fiscally transparent as 
indicated. 

(iv) Secondly, the CFE recommends that it be confirmed that the conclusion reached in the 
last paragraph would not differ if the investors were unable to claim treaty protection in 
cases whereby they had made the investment directly. See also our comments on the 
regional investment platform under point (ii). 

(v) Thirdly, the same comment made under the regional investment platform example 
under point (iii) applies to the immovable property non-CIV fund example.  
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 3 February 2017 

OECD 
Centre for Tax Policy and Administration 
Working Party 1 

By email: taxtreaties@oecd.org   

Our ref: WJID/SJC/MES 

Dear Sirs, 

BEPS Action 6 
Discussion draft on non-CIV examples 

We welcome the decision of the Working Party to publish for comment examples on the application of the 
PPT rule to non-CIVs, with the aim of including up to three examples in paragraph 14 of the Commentary on 
the PPT Rule. 

We support the extension of the CIV recommendations contained within the TRACE project, that countries 
implement a system to allow intermediaries to claim treaty benefits on behalf of investors, to non-CIVs. 
However, the adoption of such an extension would be dependent upon the renegotiation of existing treaties 
which is, at best, a long term solution.  Therefore, we believe that encouraging countries to address the 
administrative constraints which hinder investors from applying for treaty benefits and reclaiming excess tax 
withheld, in the short term should be a priority.  

We would welcome, in particular, the ability for: 

a) investors in a non-CIV to self-certify their particular tax residency (by notification to the regulated
manager of the non-CIV); and

b) the non-CIV to be granted treaty benefits based upon such self-certification for investors:

i. resident in the same jurisdiction as the non-CIV is established or regulated;  or

ii. resident in a territory with equivalent benefits.

This would simplify the administrative processes in connection with non-CIV investment vehicles whilst 
affording a degree of certainty for investors and tax authorities.  

In light of the long-term timescale of the adoption of the TRACE recommendations, the inclusion within the 
Commentary on the PPT rule of examples that clarify how the principal purpose test (“PPT”) would apply to 
common transactions involving non-CIVs is helpful. However, the examples as drafted are quite fact-
specific, which is potentially problematic.  It is unlikely that the facts of a particular fund will fall squarely 
within the given examples and, therefore, we would welcome inclusion in the Commentary of guidance on 
the relative weight to be given to particular facts and circumstances common to non-CIV funds, to aid in 
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A 

their interpretation.  Examples where treaty benefits are denied might also be helpful. 

In order to gain greater clarity in the application of the PPT in transactions involving non-CIVs, we have 
made certain observations and comments in relation to the examples in Appendix I. 

Whilst we recognise the need to limit the number of examples relating to non-CIVs, we would also like to 
see an example illustrating an opaque fund established in a non-treaty jurisdiction, but with investors who 
qualify for full treaty benefits.  We have included a suggested additional example illustrating this situation at 
Appendix II. 

Yours faithfully 

WJI Dodwell 
Deloitte LLP 
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APPENDIX I – Comments on examples 

1. Regional investment platform example

1.1. The example includes a Fund that is described as “an institutional investor that is a resident of 
State T”.  It is unusual for a non-CIV established as a fund (e.g. a private equity fund) to be a tax resident of 
a particular state.  Most non-CIV funds are established in a form that is generally transparent for tax 
purposes, typically in the form of a limited partnership whereby investors in the fund are limited partners 
and the general partner is owned by the fund manager.  The example would have more widespread and 
general application if the Fund is instead described as being a fiscally transparent partnership (as in the third 
example) and the fund manager is subject to regulation in State T, just as is the case in the third example. 

1.2. The example states that RCo itself holds “a diversified portfolio of private market investments 
located in countries in a regional grouping that includes State R.”  The requirement for RCo to hold a 
portfolio of investments would cause a non-CIV fund to co-mingle a number of its investments within a single 
legal entity.  This is unattractive to investors because, for example, a loss on one investment could prevent 
the profits on another from being returned to the non-CIV and the ultimate investors due to a reduction in 
the distributable reserves of RCo.  In addition, it would be rare for a non CIV fund merely to make 
recommendations to RCo about investments and to devolve investment decisions to RCo: during fund raising 
the principal fund manager or general partner will invariably promise to investors that it will make 
investment decisions itself and not delegate them.  

1.3. For the above reasons, many non-CIV funds that have established an investment hub in a 
single jurisdiction do so without establishing an entity for the purpose, and use separate entities established 
in that state to hold each investment.  The reasons for the choice of a particular state as an investment hub 
as described in the example would typically apply, i.e. “the availability of directors with knowledge of 
regional business practices and regulations, the existence of a skilled multilingual workforce, State R’s 
membership of a regional grouping and use of the regional grouping’s common currency, and the extensive 
tax convention network of State R….”.  We suggest that the example should state that the existence of just 
those factors should cause the PPT not to be failed, and the number of investments held by RCo should be 
irrelevant (indeed, an additional complexity arising from a need for multiple investments is what to do about 
treaty benefits on RCo’s first and last investments)  . 

1.4. The example contemplates that the board of directors of RCo is composed of a majority of 
State R resident directors.  The reason for that is not clear to us.  Surely the relevant factor is that the place 
of effective management of RCo is in State R.  This would require the functions of the directors in relation to 
RCo to be carried out in State R, but the suggestion that the directors also need to be tax residents of State 
R goes beyond what is required to determine the place of effective management as being in State R, 
particularly given many regional investment platforms utilise both cross-border workers and internationally 
mobile executives with regional responsibilities who may not dwell in the investment hub jurisdictions. 

1.5. The reasoning set out in the final paragraph in relation to how the PPT should be applied is 
helpful and should equally apply if the changes suggested above were made. 

2. Securitisation company example

2.1. We welcome the inclusion of an example that clarifies how a securitisation company should be 
viewed in relation to the PPT. 

2.2. Over recent years there has been an increase in private securitisations whereby notes issued 
to fund the acquisition of the securitised assets are not listed on a recognised exchange but are instead 
placed with a smaller number of investors.  In addition, in many instances the sponsor of a securitisation is 
not a bank but instead an alternative lender.  The reasons given for the choice of location of a securitisation 
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company in a particular state, as set out in the second paragraph of the example, would be likely to apply in 
such circumstances. 

2.3. Consequently it would expand the application of the example if the reference to “bank” were 
instead to a “lender” and the notes were not described as listed but instead as widely-held.  We believe these 
changes would not expand the application of the example beyond the intention of the Working Group. 

3. Immovable property non-CIV fund example

3.1. The immovable property example describes many of the key attributes of the existing funds in 
the market, including a portfolio of investments (built up over time), management by a regulated entity and 
broad marketing to institutions in multiple jurisdictions. As a matter of fact, alongside pensions, sovereign 
wealth funds and insurers, capital is also sourced via investment and wealth managers and we would 
welcome confirmation that such investment, coming itself through regulated investment management 
platforms, is considered to be institutional for these purposes. 

3.2. In this example, the investors are direct investors in RCo, due to the transparent nature of 
the fund in the example.  In most structures, however, such a fund would have a number of holding 
companies and we would therefore welcome clarification that the example would apply equally to a situation 
where the investors were indirect investors. 

3.3. We welcome the acknowledgement that it is administratively easier – for tax administrations 
as much as for tax payers - if RCo makes a single treaty relief claim, rather than there being multiple treaty 
claims (hundreds per fund, often) made by investors in the fund.   

3.4. Such administrative simplification would also apply to the first and second examples and 
therefore it would be useful for understanding the PPT if this simplification was also mentioned in those 
examples.   

3.5. Whilst we recognise that the area for administrative simplification in relation to a real estate 
non-CIV is likely to be in relation to treaty relief for withholding taxes, the administrative simplification is 
likely to also apply for other treaty reliefs, including the allocation of taxing rights for capital gains, and 
consequently it would be useful in interpreting the PPT if it could be confirmed that this was the case. 

3.6. The point made above in 1.3 applies equally here.  We suggest that the reasons for choosing 
State R that are described in the example should exist, as a condition for treaty benefits being provided, but 
once those reasons exist there should, we suggest, be no need for a single entity in State R. 

3.7. Furthermore there seems no reason for this example to apply just to a real estate fund.  The 
critical aspect seems to be the existence of sound commercial reasons for establishing in State R, and access 
to treaties no better than those applicable with a direct investment, as set out in the first paragraph of the 
example.  Examining those factors ought to be the same whether the fund invests in real estate, venture 
capital or private equity.  It would therefore be useful if the example were made generic, and applied to any 
investment fund, rather than just real estate funds.  Example 3 would then become the most widely used 
example 

3.8. As written, the example possibly requires that all fund investors would have been entitled to 
the same treaty benefits if they had invested directly.  It would be useful for non-CIVs to understand 
whether the Working Group consider the presence of a small minority of investors who would not have been 
entitled to the same treaty benefits would prevent treaty benefits to the entire fund under the PPT.  
Specifying a threshold (e.g. 75%, as is mentioned in TRACE) would be very helpful as an indicative factor 
that the PPT will not operate to deny treaty benefits, and would be rooted firmly in the commercial fact that 
the wishes of small minority investors do not drive a fund manager’s choices when making investments, 
because the manager must invest for the benefit of investors as a whole.   
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3.9. Whilst we believe it is reasonable that the PPT should not deny treaty benefits to all investors 
just because of the existence of a small minority of investors who would not be entitled to the same benefits 
if they had invested directly (which is supported by the 75% equivalent beneficiary test within the simplified 
LOB rule) if the Working Group considers that it is essential that all investors would have been entitled to 
equivalent benefits then this point should we believe be made clear in the example, so as to provide clarity 
to non-CIV managers and investors in non-CIVs. 
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APPENDIX II – Alternative example: Investors qualify for treaty benefits but opaque fund 
established in a jurisdiction with no treaty 

Non-CIV fund is an opaque vehicle which is established in State C and subject to regulation there.  The fund 
has a board of directors with relevant investment knowledge to manage the fund.  Certain functions may be 
outsourced but the board has oversight and control and makes the ultimate decisions.  State C has no treaty 
network (and does not benefit from EU Directives).  The fund is closed ended and widely held by many 
investors, at least 75% of whom (by capital invested) are resident in only two jurisdictions (X and Y).  The 
investors are passive and have no control over the fund. 

The fund invests into alternative assets in State S.  Elimination of double tax is available in the X-S and Y-S 
treaties.  The fund choses to invest in State S through an SPV located in State R.  This is done principally to 
access the benefits of the R-S treaty, providing equivalent benefits to the X-S and Y-S treaties.  There are no 
local State R taxes by virtue purely of State R’s domestic rules. The fund did not choose to invest through 
State X or State Y for a number of legal, commercial and regulatory reasons. 

The fund requests the benefits of the R-S treaty under the PPT rule of that treaty because it meets the 
derivative benefits test that exists under the simplified LOB rule.  Although the R-S treaty does not have the 
simplified LOB rule, meeting that test provides good evidence that the PPT rule should be met.   

Although the establishment of the SPV in State R is principally to achieve treaty benefits, State S grants the 
treaty benefits to State R as this facilitates cross border investment by the persons resident in States X and 
Y.  It is acknowledged here that the use of vehicles in states C and R were to act as pooling vehicles for 
collective investment and it is permissible to look through these vehicles to establish treaty benefits for the 
ultimate investors where appropriate (as may be evidenced by applying a derivatives benefit test as in this 
case at least 75% of investors in the fund are equivalent beneficiaries). 
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Organization for Economic Co-operation and Development (OECD) 
Mr. P. Saint-Amans 
Paris 
France 
By email: taxtreaties@oecd.org 

3 February 2017 

RE: NOB Commentary to the OECD’s Public Discussion Draft on non-CIV examples 

Dear Mr. Saint-Amans, 

The NOB1 welcomes the opportunity provided by the OECD to comment on the draft 
examples regarding the applicability of the Principal Purpose Test in relation to non-CIV 
funds.   

Given the subjective2 nature of the PPT, we foresee not only a significant increase in 
uncertainty and controversy for the non-CIV sector absent further guidance, but most of all 
we foresee that many UBO’s, who are themselves treaty eligible investors, will receive lower 
returns on their investments because intermediate companies are denied treaty benefits by 
source countries. These UBO’s include pension funds, SWF’s, insurance companies, banks 
and many other ordinary investors who do not evade or defer their domestic tax liabilities. 
The Non-CIV and its subsidiaries are created to pool investors in order to generate an 
investment return. This is the principle objective. Efficiency in (tax) costs is important, but tax 
avoidance or tax savings are never an objective of Non-CIVs. We, therefore, welcome the 
OECD’s pragmatic approach with these new examples, but we have a number of important 
observations and comments for your consideration. 

Perhaps the most important observation is that examples issued in the context of Non-CIV 
Funds cannot be seen in isolation of the broader economy. In other words, economic rationale 
and context that applies in the case of Non-CIV Funds is equally important in determining the 
eligibility of a treaty claim as it is in the context of an MNC structure. We encourage the 
OECD to stipulate the key principles clearly and prevent the impression that the OECD is 
favoring investment funds over ordinary corporate groups. 

With the three new examples, the OECD provides additional clarity, but without proper 
guidance the OECD also raises numerous new questions. Examples should illustrate the 

1 The Nederlandse Orde van Belastingadviseurs or NOB (in English: The Dutch Association of Tax Advisers) is 
the professional association of the university educated tax advisers in the Netherlands. The NOB, which was 
established in 1954, has 4,900 members, including 900 prospective members. 
2 As opposed to the objective nature of an LOB test. 
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practical application of the underlying principles as set out in the guidance, but examples 
cannot replace the guidance.  

1. Illustration or important consideration
The examples provide many considerations that played a role in deciding on the location of 
RCo and provide a number of specific facts. Without explanations that make reference to the 
underlying principles and how these are applied in the example, it is difficult for the reader to 
determine which considerations and facts are key to the decision and which ones are provided 
for illustration purposes. For instance in example 1, the fact that the investee countries are part 
of a regional grouping that includes State R is one of those facts presented as part of the 
example. We cannot believe that this consideration is important in reaching the decision. It 
would mean that countries like Switzerland or the UK (after Brexit) would be excluded if we 
review a European structure, which cannot be the objective. Proximity, language and cultural 
understanding can certainly be very important, but understanding the business or the industry 
is generally more important or at least equally important. In general, a global holding 
company with specific industry knowledge, seems much more convincing as an economic 
motive than a regional grouping. In fact, this is also the case in example 3 where RCo is not 
necessarily established in the same geographical region as the underlying assets. 

Likewise for State R’s participation in the regional grouping’s common currency. The fact 
that Greece, Italy or another country may potentially leave the Eurozone, should have no 
bearing at all on the treaty analysis. Yet these considerations are listed on equal footing with 
the important consideration (in our view) of having directors with knowledge of regional 
business practices on hand. 

Similarly, in example 3 it is stated that RCo manages all of Real Estate Fund’s immovable 
property assets. Again, this fact seems to be added for illustrative purposes only, and does not 
seem to be relevant for the analysis. 

In our view the key consideration in Example 1 is that RCo employs an experienced local 
management team to review investment recommendations from Fund, approve and monitor 
investments, etc. In Example 3, the key consideration is the absence of treaty benefits. We 
would encourage the OECD to clarify that these are indeed the key considerations, and that 
some of the other considerations are illustrative or supportive considerations at best.  

2. Regulated regimes
In example 3, reference is made to i) a regulated fund manager and ii) placement of shares 
among institutional investors, such as pension funds and SWFs. Example 1 also made 
reference to a regulated fund. The market would like to know whether the fact that the fund or 
the manager is subject to a regulated regime is a critical condition, a supporting fact or a fact 
added for illustration purposes. We assume that the fact that the fund’s interests are 
distributed among institutional investors is not a material fact, and was merely added to the 
example for illustration purposes. (Nb. The fact that these investors are entitled to treaty 
benefits is obviously relevant information). Again, further OECD guidance should clarify 
which facts are critical, important, supportive or illustrative. 
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In order to alleviate concerns of source countries, the OECD may consider cooperating with 
regulators, so that it is evident that funds approved (and monitored) by these regulators, are 
held by bona fide investors and do not have tax avoidance or tax savings as an objective. 

3. Investment functions carried out in State R
The task of RCo in example 1 is the task typically carried out by a general partner of a 
partnership or by a regional holding company. Their task does not require initiation of new 
business (this is typically done by the Fund) and does not require negotiation, due diligence 
and execution of deals (this is typically done by local or floating deal teams). Their task does 
require management control over investments, oversight and review of financial performance 
or of transactions prepared by deal teams, risk control and can include various supporting 
functions (facilitating access to credit lines, access to industry management expertise, 
accounting, legal, tax, or IT support, etc.). It would be helpful if the OECD could confirm the 
above interpretation of relevant tasks at the level of RCo or in R country more in general. 

The task of RCo in example 1 is carried out by its own local management team. In the overall 
assessment, “the context in which the investment was made, … including the investment 
functions and other activities carried out in State R should be considered”. We are confused 
by the reference to the activities in State R. This example is part of a discussion on the PPT; a 
reference to activities in State R belongs instinctively to an LOB test, but is somewhat at odds 
with the nature of a PPT test. Moreover, the example starts with a reference to a regional 
grouping and knowledge of regional business practices and regulations. If a regional grouping 
is relevant, why then are activities in State R relevant, but activities carried out in a 
neighboring state not? This is inconsistent and denies the regional grouping its ambition to 
operate as a common market. It is also discriminatory for smaller economies, as it creates a 
strong incentive to locate holding activities in a large State as there will be a higher chance to 
benefit from the presence of other activities. We suggest that the OECD rectifies the above. 

The example shows that in the overall assessment, it is important to consider “the investment 
functions carried out in State R”. In other words, investment functions carried out by another 
legal entity, but still in State R, are also relevant and contribute towards a positive conclusion. 
We are pleased to see that the OECD recognizes the reality that corporate functions are often 
split over various legal entities (there may be historic, legal, commercial or other reasons for 
this). We would welcome clear language confirming that certain corporate functions can be 
carried out by separate legal entities, in the guidance accompanying these examples.  

The example also refers to “other activities” carried out in State R. As there are no further 
details provided, we assume that any other activity carried out by an associated entity (e.g. a 
parent, subsidiary or sister company of RCo) is to be taken into consideration as well.  

4. SPV’s without additional treaty benefits
Example 3 arrives at a positive conclusion because the interposition of RCo does not result in 
any “treaty benefits that are better than the benefits to which its investors would have been 
entitled” had they invested directly. This principle seems a logical result of the PPT. In the 
context of example 1 this means that an SPV owned by RCo (with normal local substance) 
should be entitled to treaty protection on the same basis as RCo. Again, this is a logical result 
of the PPT, but it is still an important observation for the structuring of investments, since 
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SPVs are frequently used (sometimes to bifurcate activities, legal exposures, accommodate 
specific financing arrangements, government licenses, legacy reasons, etc.). Again, we would 
welcome clear language to this end in the guidance accompanying these examples. 

This is supported by the new standard language used to conclude that the entity presented in 
the example is entitled to treaty protection: “… in the absence of other facts or circumstances 
showing that RCo’s investment is part of an arrangement or relates to another transaction 
undertaken for a principal purpose of obtaining the benefit of the Convention, it would not be 
reasonable to deny the benefit of the State R-State S tax convention to RCo.” Once it is 
concluded that RCo is eligible to treaty protection we may replace in the above sentence 
“RCo” with “SPV (local subsidiary of RCo)”. If RCo is entitled to treaty protection, then 
there is no reason to use an SPV in country R to obtain treaty protection. In other words, using 
a local SPV is not “part of an arrangement or transaction undertaken for a principal purpose 
of obtaining the benefit of the Convention”. Likewise, interposing an SPV in a different 
jurisdiction but still with the same treaty benefits as RCo, is not “part of an arrangement or 
transaction undertaken for a principal purpose of obtaining the benefit of the Convention”. 
Consequently, also in that case, treaty access should be available. We would welcome clear 
language to this end in the guidance accompanying these examples. 

The same conclusion is reached on the basis of a different argument. In terms of the motives 
for the selection of the jurisdiction of residence for the Holdco, reference is made to “the 
investment functions and other activities carried out in State R”. Based on this, we may 
assume that an SPV based in the same jurisdiction as the regional management team (with 
adequate local staff) should also be entitled to treaty protection. 

5. Need to consider the context
All three examples apply similar wording in their conclusion. While tax benefits are 
considered and are “one of the principal purposes”, they do not reach the level of “abuse” as 
the structure or transaction in question is “in accordance with the object and purpose of the 
relevant provisions”. The new examples motivate this with the following standard language 
(in examples 1 and 2): “RCo considers the existence of a benefit under the State R-State S tax 
convention with respect to dividends, but this alone would not be sufficient to trigger the 
application of paragraph 7. The intent of tax treaties is to provide benefits to encourage 
cross-border investment and, therefore, to determine whether or not paragraph 7 applies to 
an investment, it is necessary to consider the context in which the investment was made”. And 
in all three examples: “In the absence of other facts or circumstances showing that RCo’s 
investment is part of an arrangement or relates to another transaction undertaken for a 
principal purpose of obtaining the benefit of the Convention, it would not be reasonable to 
deny the benefit of the State R-State S tax convention to RCo”. These examples go much 
further than the examples included in the Final Report on BEPS Action 6 “Preventing the 
Granting of Treaty Benefits in Inappropriate Circumstances, published on October 5, 2015 
(hereinafter “Final Report”), in outlining that there are many situations where tax benefits are 
“one of the principal purposes” for a structure or transaction, but do not make the structure or 
transaction abusive, because reviewed in its broader context it is considered an acceptable use 
of the structure or transaction.  
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This can be justified either because: 
• there is a clear economic motive in combination with true business substance,

appropriate for the function and size of the economic activity (example 1), or
• there is a clear economic motive in combination with the absence of additional treaty

benefits or tax savings (example 3).

6. Treaty benefits and tax savings
Example 3 discusses a partnership which is considered fiscally transparent under the domestic 
tax law of State C. It would be helpful if the OECD can confirm that the source state will 
respect this transparent character when making a comparison with a direct investment, even if 
under the laws of the source state, such partnership would not be fiscally transparent.  

The absence of additional treaty benefits and resulting tax savings as a deciding factor will 
require some further guidance from the OECD. We presume that the presence of tax savings 
is either based on a broad overall assessment or an assessment per revenue stream, but is not 
based on a rigid absolute interpretation. For example, if there is no benefit in terms of DWHT 
or capital gains protection, but there is some difference in the treaty rates for WHT on 
interest, a rigid approach might consider that there are (potential) tax savings. However, if the 
flow of interest payments is small or negligible, the answer should be clear: the small benefit 
offered by RCo’s treaty (with respect to interest payments) in comparison to the treaty 
benefits under the UBO’s own tax treaties should not change the conclusion (see example 3) 
with respect to the application of RCo’s treaty to the flow of dividends. But if the flow of 
interest is large in comparison to the flow of dividends (or capital gains) then the question is 
whether this taints the treaty access with respect to DWHT. Based on the arguments 
supporting the use of RCo provided in example 3, we would like to think that the favorable 
treatment of interest payments under RCo’s treaty has no effect on the reduced WHT rate for 
dividends under RCo’s treatment, since there is no DWHT benefit. However, to be certain, we 
would welcome clear language to this end in the guidance accompanying these examples.  

The same applies if the use of RCo brings no benefit to the majority of investors, but brings 
some benefits to a small group of investors. We assume that there is some threshold where the 
OECD authors believe that tax savings through additional treaty benefits were not a principal 
purpose for obtaining the benefits of RCo’s tax treaties. We also assume that everyone 
recognizes the need to prevent accumulation of tax costs on income flows that ultimately 
support, among others, pension payments to individuals. Therefore, we would welcome 
further guidance to clarify when treaty benefits are not considered as a principal purpose for 
obtaining the benefits of RCo’s tax treaties. 

We assume that the application of example 3 is not limited to only a very small group of Non-
CIV structures, so that it would hardly ever apply. For instance, if the fund has only four 
investors, each investor would normally satisfy the treaty’s ownership threshold test if the 
investment was made directly, and therefore structuring the investment via RCo does not 
result in an additional treaty benefit. But if there are more shareholders this would no longer 
apply because of the threshold tests in the treaties. In our view, that would be an extremely 
restrictive and not very useful interpretation, and is presumably not the intention of the 
OECD. Moreover, the example speaks of a range of investors in the Fund, which indicates 
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that there are more than a handful. It is more likely that the OECD’s intention with example 3 
is to provide clarity to international platforms, which bundle investors to invest in an 
international portfolio of investments. Therefore, the more likely comparisons are the 
following.  
In the case of direct real estate investments there is no difference between an investment by 
RCo or directly by an investor. Either way, the source State maintains unlimited taxing rights 
on the income from immovable property (article 6 of the Model Treaty).  
In the case of other investments, it is important to consider that the Non-CIV could either be 
organized at investor level (State C) or at source state (State S) level. In the latter case, each 
investor would set up its own personal holding company in State S to participate in the local 
Fund. Obviously, this is impractical. It is far more efficient to organize the Fund at investor 
level, so that they can invest in multiple jurisdictions, without having to set up local Non-CIV 
funds. However, to determine whether RCo derives better treaty benefits, it is useful to 
compare with the situation of a local Non-CIV fund in State S and individual direct 
investment structures through each investor’s own personal holding company in State S. If the 
structure via RCo does not result in better treaty relief/tax savings than the latter structure, it 
would not be reasonable to deny the benefits of the [relevant] tax treaties to RCo. This 
conclusion facilitates cross border investments and stimulates economic growth. We would 
welcome clear language confirming the above interpretation in the guidance accompanying 
these examples.  

In determining whether there is a tax saving motive, a comparison is required between a direct 
investment and an investment via the fund structure. It is currently not clear whether this 
comparison should take a holistic approach, i.e. looking at both treaty consequences and 
domestic law consequences to determine whether there is a tax benefit, or whether the 
analysis is restricted to a comparison of the treaty positions. The latter would be incomplete in 
our view. For example, an investor may be subject to a higher WHT rate on a direct 
investment, but may be able to claim a full credit for such WHT against his domestic CIT 
liability, whereas an indirect investment via a fund may provide a lower (or zero) WHT rate in 
State S. However, at the end of the day, this has no bottom line benefit for the investor, since 
he is still incurring the same combined tax costs. In such a case, it seems clear to us that there 
is no tax saving motive, and thus the treaty benefit is not one of the principle purposes for the 
structure. If there are additional treaty benefits, but without material tax savings, the structure 
is not “part of an arrangement or transaction undertaken for a principal purpose of obtaining 
the benefit of the Convention”. However, a source state may still try to argue that RCo 
facilitated a lower WHT rate in State S, which would not have been available on a direct 
investment. Therefore, we would like the OECD to state the above conclusion clearly.  

Furthermore, it should be taken into account that for certain types of non-CIV’s, for instance 
venture capital funds, the primary revenue stream is capital gains. Capital gains realized on 
shares (not being shares in real property companies) are not taxable under domestic laws in 
many OECD members states, or only taxed if certain ownership thresholds are met (that may 
not be met by the UBO’s on a stand-alone basis). This means that tax treaty application is not 
necessarily relevant for capital gains realized by such non-CIV’s and their UBO’s, and that 
this should be an additional indication that the formation of an RCO of such non-CIV’s is not 
to achieve tax savings for other revenue streams generated, like interest or dividend payments, 
which is not the primary objective of the non-CIV (example 1). 
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In the case of a pension fund or SWF, determining whether there is a tax saving, requires an 
objective basis to compare with. In many cases, these funds will be able to claim equal tax 
treatment as comparable domestic funds, either on the basis of bilateral tax treaties, unilateral 
relief or a principle like free movement of capital. However, when investing via a fund 
structure as in example 3, pension funds or SWFs will typically invest via a local SPV in their 
country of incorporation. It is not always clear that such a local SPV is entitled to the same 
benefits as the pension fund or SWF. We request the OECD to confirm that the basis for 
comparison is the regime applicable to the pension fund or SWF on a direct investment and 
not the regime applicable to a normal SPV (usually interposed for legal liability purposes). 

7. Economic motive
Whilst the examples do not specifically discuss the need for an economic motive, it seems 
that a positive outcome requires such an economic motive. We agree with this approach, as 
this prevents artificial treaty shopping structures. Nevertheless, we do have a few questions as 
to what qualifies as an economic motive. It would be helpful if the OECD could provide a few 
more examples. The following are some examples that we can think of: suitable location for 
bundling of investors, efficiency in administering claims for relief of withholding tax, cost 
efficiency, legal liability protection, attracting bank financing, the location of the “rainmaker”, 
key assets, key investor, or a pool of investors. A natural fit (e.g. Spain for a LATAM fund), 
easy access to qualified management/staff, easy access to supporting financial infrastructure 
(banks, lawyers, consultants), or geographic location with easy connections to the capitals of 
the world. 
We are also wondering what the treaty analysis should be in the case of a start-up fund, when 
the economic motive may already be there, but the real business substance not yet? And what 
happens in the case of a failed fund? The economic motive may have been there, but they 
never reached the point of adequate substance. Considering the new standard language, “it 
would not be reasonable to deny the benefit of the State R-State S tax convention to RCo”, we 
are inclined to conclude that treaty relief should be available in these cases. 

We noticed that in example 3, RCo does not have its own management and staff. Instead, the 
management of its assets is outsourced to a qualified manager. There are no facts outlined in 
example 3 about substance of this manager in State R. This brings us to the conclusion that 
real business substance in State R (or within the common market of State R and its associated 
members) is not important as long as RCo is not used for tax saving purposes. (Nb. RCo will 
need to satisfy normal local substance requirements, but does not require real local business 
substance). Again, confirmation of this conclusion by the OECD is of paramount importance. 
The OECD’s accompanying guidance will be very important, and is critical in preventing a 
nebulous situation for such an important part of the global economy. 

We noticed that example 1 illustrates a situation of a fund that invests in active companies and 
example 3 discusses a fund with real estate investments. In most cases, real estate funds are 
focused on a certain niche (hotels, elderly homes, shopping malls, logistic centers, etc.), 
which requires specific market knowledge, experience and management skills to operate 
successfully, just like in any other branch of industry. Therefore, we assume that the fact that 
example 3 discusses a fund with real estate investments, whereas example 1 discusses a fund 
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which invests in “normal” companies is not of any significance for the conclusion of both 
examples. Again, the OECD’s confirmation would be welcomed.  

8. Request for more examples
Finally, we would like to comment on the remark under point 7 in the OECD’s PDD of 
January 6, 2017: “Whilst the comments received contained approximately 50 examples, these 
examples were found to be either too long, too specific or too controversial for inclusion in 
the Commentary on the PPT rule.” In response to this comment, it should be noted that the 
BEPS 6 Final Report has created enormous uncertainty for all sorts of structures that were 
often considered as standard practice for a considerable period of time. The commentary in 
the Final Report and the resulting uncertainty creates the risk of an accumulation of tax costs 
or operating inefficiency, without proper justification. This is especially true for the Private 
Equity and real estate industries.  

We support the OECD’s desire to combat inappropriate use of tax treaties, but since this is a 
debate with many nuances, complexities and reasonable arguments on both sides, it is of 
critical importance that the OECD performs a comprehensive analysis with a proper review of 
all aspects, and most of all with an end conclusion that is supportive for economic growth. So 
far, this has not happened. Leaving a discussion hanging in the air, as resulted from the 
issuance of the Final Report in October 2015, without a proper review of established market 
practices and their economic, legal or commercial justifications, with obvious conflicts with 
EU law, and without a proper economic impact analysis, may initially serve the budgetary 
interests of source countries, but is ultimately irresponsible (because of its macro-economic 
consequences) and not acceptable. The remark under point 7 raises again the fear that the 
OECD’s guidance will be ruled by the lowest common denominator, i.e. the highest threshold 
on which OECD agents can jointly agree that a certain structure is not abusive. Please note 
that this is not a standard which is acceptable to the world.  

After the issuance of the PDD in March 2016, the OECD has received many examples 
included in submissions from interested parties. If the majority of countries find a certain 
example acceptable, but some countries have a problem with those examples, then this should 
be made clear, i.e. public. By discussing their concerns publicly, the concerns may be 
resolved. And even if they are not resolved, investors can take the position of these countries 
into consideration, but are not forced into suboptimal solutions for all of their other structures 
around the globe, because of ambiguity and lack of proper guidance issued by the OECD. 
Given the complexity of the BEPS 6 discussion, it is important that the OECD provides as 
many examples as possible, including a clear commentary. Countries should be given the 
option to disagree with the conclusion or reserve the right not to be bound by it. 

We trust the above is useful for preparing further amendments and guidance, and remain at 
your disposition should you prefer to receive further explanations. 

Sincerely yours,   
The Dutch Association of Tax Advisors 
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Helmar Klink Marco de Lignie Henk de Graaf 
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rue Montoyer 47, B-1000 Bruxelles 

 +32 2 513 39 69  •  Fax +32 2 513 26 43  •  e-mail : info@efama.org  •  www.efama.org  

TO: Tax Treaties, Transfer Pricing and Financial Transactions Division, OECD/CTPA 

Electronic transmission: taxtreaties@oecd.org 

3 February 2017 

Comments on the OECD Public Discussion Draft BEPS Action 6 Discussion Draft on Non-CIV 
examples against the background of the general situation of investment funds after the 
implementation of BEPS Action 6 

Dear Sirs, 

I. INTRODUCTION AND BACKGROUND 

EFAMA1 is grateful for the opportunity to comment on the new OECD Public Discussion Draft on BEPS 

Action 6 and the treaty entitlement of non-CIV funds Discussion Draft on non-CIV examples. In 

addition EFAMA would like to make positive use of this opportunity and comment as well on the 

general situation of CIVs as well as of Non-CIVs against the background of the BEPS Action 6 

implementation. 

The paper at hand sets the views and concerns of the European investment management industry 

with regards to the impact of OECD BEPS Action 6 on this industry. Below we made some general 

comments before responding to the OECD Public Discussion Draft. 

1 EFAMA is the representative association for the European investment management industry. EFAMA represents through 
its 28 member associations and 61 corporate members EUR 21 trillion in assets under management of which EUR 12.6 
trillion managed by 56,000 investment funds at end 2015. Just over 30,000 of these funds were UCITS (Undertakings for 
Collective Investments in Transferable Securities) funds, with the remaining 25,900 funds composed of AIFs (Alternative 
Investment Funds). For more information about EFAMA, please visit www.efama.org 
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EFAMA Comments on the OECD Public Discussion Draft BEPS Action 6 Discussion Draft on Non-CIV 
examples and the Multilateral Convention to implement Tax Treaty related measures to prevent 

Base Erosion and Profit Shifting 

II. GENERAL REMARKS

EFAMA fully supports the aim of BEPS Action 6 to prevent treaty abuse by preventing the granting of 

treaty benefits in inappropriate cases and by avoiding double non-taxation. However, EFAMA is of the 

opinion that the lack of specific clarifications for investment funds may have significant unintended 

consequences for investor outcomes. 

EFAMA already commented on the OECD Public Discussion Draft dated 24 March 2016 as to how the 

new provisions included in the Report on Action 6 could affect the treaty-entitlement of non-CIVs. 

In this context EFAMA recommended to limit the definition of Non-CIVs (and extend the definition of 

CIVs accordingly). Regulated investment vehicles that are sold to the public or that are open-ended 

and capable of having an unlimited number of investors should qualify as CIVs, irrespective of the 

legal form and the kind of assets the vehicle is invested in. 

The 2010 CIV Report defines CIVS as investment funds that are widely held, hold a diversified 

portfolio of securities and are subject to investor protection regulation in the country in which they 

are established. 

EFAMA understands that the new public discussion draft dated 06 January 2017 is still referring to 

this definition. 

As no further definitions regarding “widely held “or “diversified” are provided in this context EFAMA 

has concerns that this is another source of legal uncertainty. The fact that the examples that have 

been received by the OECD in response to the March 2016 discussion draft were ”either too long, too 

specific or too controversial for inclusion in the Commentary on the PPT rule” may partially reflect 

this uncertainty. 

The economies of scale from investments held through investment funds give access to markets, 

appropriately diversified, in which investors would otherwise not be able to invest.  In case small 

investors had to invest directly, they would incur substantial time and costs, not to mention the lack 

of market diversification. In the current investment climate it is imperative that investors are able to 

diversify risks across investments and international markets. 
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examples and the Multilateral Convention to implement Tax Treaty related measures to prevent 

Base Erosion and Profit Shifting 

Governments have long recognized the importance of investment funds as an important complement 

to other savings vehicles. In many countries, participants, through defined contribution retirement 

plans, invest primarily in investment funds. With ageing populations in many countries they will 

become increasingly important and their relevance cannot be overstated. Investment funds allow 

small investors to gain benefits of economies of scale even if they have relatively little invested. 

It is therefore important that investment funds can operate under tax laws that give them greater 

certainty as to the tax impact at investment level, be it withholding tax or capital gains tax so that 

investors can manage their savings more effectively. 

The text of the Multilateral Convention to implement Tax Treaty related measures to prevent Base 

Erosion and Profit Shifting which has been released by the OECD on 24 November 2016 leaves very 

great discretion to tax authorities in acting bilaterally which leads again to a situation of uncertainty 

regarding whether treaty relief will be provided. 

As parts of the Multilateral Convention are just reflecting the text of BEPS Action 6, EFAMA would 

strongly recommend to produce further guidance on the interaction between BEPS Action 6 and 

investment funds (CIVs as well as Non-CIVs) to improve this situation of uncertainty for investment 

funds. 

III. LoB and PPT

EFAMA understands that the OECD is providing three alternative rules to address situations of treaty 

abuse: 

1. General Anti-Abuse rule based on the PPT

2. Simplified LoB

3. Detailed LoB

EFAMA is of the opinion that a wider adoption of a LoB approach to prevent abusive strategies would 

mean more cases where the lack of data about underlying beneficial owners is problematic, resulting 

in most investment funds operating on a cross-border basis being deprived from treaty benefits. The 
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Base Erosion and Profit Shifting 

OECD already took a specific look at the situation for CIVs in 2010 (see the OECD report “The granting 

of treaty benefits with respect to the Income of Collective Investment Vehicles” dated 23 April 2010). 

EFAMA would welcome an additional examination of the situation of non-CIVs with regard to the 

implementation of a LoB clause.     

Due to the typically insurmountable practical difficulties for investment funds caused by the LoB, 

EFAMA welcomes that the Multilateral Convention is implementing a PPT in the first place and just 

offering the LoB variations as possible alternatives. In addition EFAMA welcomes that most countries 

seem to be in favour of a PPT.  Nevertheless, with respect to the special nature of investment funds 

and the subjective character of the PPT EFAMA would strongly ask for further guidance in the form of 

an additional OECD commentary. 

CIVs as well as Non-CIVs operate under different tax regimes around the world with the intention that 

investors are not impacted by an unnecessary additional taxation at fund level. Divergence in the 

interpretation of a PPT by different tax administrations can reinforce and create further uncertainty 

on the ability of investment funds to meet treaty qualification. 

Regulated investment vehicles that are sold to the public or that are open-ended and capable of 

having an unlimited number of investors represent a low risk of being used for treaty shopping 

purposes. First, an unlimited number of investors can subscribe and redeem their fund units freely. 

This limits the capacity of a single investor to control the vehicle for treaty shopping purposes. 

Second, they must fulfil risk spreading requirements, i.e. cannot be used to hold a certain position in 

order to benefit from a specific treaty relief on investments. Due to the rather small number of shares 

invested in these regulated investment vehicles, that are sold to the public or that are open-ended 

and capable of having an unlimited number of investors, they should normally not be able to exert 

any influence on the companies in which they invest. In addition, investors in these funds are also not 

able to influence any treaty shopping politics of those funds. 

EFAMA would be grateful for additional guidance regarding the interaction between the PPT and CIVs 

as well as Non-CIVs. Example D on pages 72-73 of the BEPS Action 6 2014 Deliverable provides an 
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example to illustrate the application of the PPT on CIVs. However, this example assumes that the 

majority of the investors are resident in the CIV’s country of residence and in addition that the CIV 

RCo distributes almost all of his income on an annual basis to its investors and pays taxes in its 

residence country on the remaining accumulated income. Due to these specifications the example 

ignores the biggest part of practical application scenarios. This illustrates that a lot of uncertainty 

remains, even for CIVs.  

IV. BEPS Action 6 – Discussion Draft on Non-CIV examples

With regard to the examples that have been provided in relation to Non-CIVs EFAMA would ask for an 

additional clarification saying that the three examples are only illustrative and do not target all 

situations. EFAMA feels that the greater part of the practical application scenarios is not covered.  As 

a result the examples leave wide discretion to the rather subjective judgment of tax administrations 

and non-CIVs remain in a situation where they are not able to operate under tax laws that give them 

any certainty.  

We also feel example 2 and 3 are confusing. After reading example 3 it would be our understanding 

that the treaty benefits are not denied to RCo because the decision to locate RCo in State R has 

mainly been taken for other reasons than just taxation benefits. However, example 3 underlines that 

RCo does not obtain treaty benefits that are better than the benefits to which its investors would 

have been entitled if they had made the same investments directly in these states. This example 

would be therefore clearer and less confusing if the treaty benefits RCo finally obtains were higher 

than those obtainable under the treaty with state C. In EFAMA’s view it would already be helpful to 

delete the last sentence of example 3 “RCo, however, does not obtain treaty benefits that are better 

than the benefits to which its investors would have been entitled if they had made the same 

investments directly in these States and had obtained treaty benefits under the treaties concluded by 

their States of residence.” to avoid any confusion. 

In addition, EFAMA notices that the examples do not respond to the following scenario which is very 

common for investment funds: Cases where the fund manager is economically distinct from the Non-
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CIV itself. The related uncertainty even grows where the investment management is delegated cross-

border. 

EFAMA would highly appreciate further specifications in this regard. 

V. CONCLUSION 

EFAMA appreciates the very hard work of the OECD in relation to Base Erosion and Profit Shifting and 

EFAMA is aware of the complexity in relation to CIV / Non-CIV issues.  We would like to call for 

continued vigilance on the part of the OECD so that the practical implementation by tax authorities 

does not lead to real impact on investment flows. In addition we would ask for an additional OECD 

Commentary document in due course on all the open questions in relation to the applicability of BEPS 

Action 6 on CIVs and Non-CIVs. EFAMA, as the representative association for the European 

investment management industry would like the ability to meet with members of Working Party 1 to 

present case studies and clarify the points being made here.  In addition we would be happy to assist 

with any kind of further advice. 

We are grateful in advance for your attention to the concerns expressed in this letter and we 

welcome the opportunity to discuss these with you. In case there is any additional information that 

we can provide, please contact EFAMA at info@efama.org or +32 (0) 2 513 39 69. 

Yours sincerely, 

Peter De Proft 
Director General 
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A member firm of Ernst & Young Global Limited 

Mr. Pascal Saint-Amans 
Director 
Centre for Tax Policy and Administration 
Tax Treaties, Transfer Pricing and Financing Transaction 
Division 
OECD/CTPA 
2, rue Andre Pascal 
75775 Paris Cedex 16 
France 

By email to:taxtreaties@oecd.org 

03 February 2017 

RE: EY Commentaries to OECD Action 6 Discussion Draft on non-CIV examples 

Dear Mr. Saint-Amans, 

Ernst & Young LLP (EY) welcomes the opportunity provided by the OECD to comment on 
the draft examples regarding the applicability of the Principal Purpose Test (PPT) in 
relation to non-CIV funds.  

It is expected that the PPT will be adopted by many countries through the Multilateral 
Instrument (MLI), either in isolation or in some cases in combination with the Simplified 
Limitation on Benefits Test. Given the subjective nature of the PPT, EY foresees a 
significant increase in uncertainty and controversy for the non-CIV sector absent further 
guidance. EY understands that the intention is for such guidance, in the form of examples, 
to be included in the update to the OECD Model Tax Convention (MTC), which is expected 
to be released in the second half of 2017. EY strongly supports the inclusion of clear and 
realistic examples in the Commentary to address this uncertainty. The examples 
presented in the discussion draft provide a helpful starting point, but for the reasons 
discussed below, we believe certain changes are necessary. Most importantly, examples 
where no tax benefit can be identified should not be included in the Commentary.  

Before discussing the examples however, we would also like to comment on the point in 
the discussion draft that no consensus could yet be reached on the examples. Although EY 
recognizes and supports the strength of consensus decision making, we would find it 
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extremely unfortunate if this lack of consensus lead either to the inclusion of examples 
that reflect the lowest common denominator or, in the worst case scenario, to no 
examples being included at all. If such agreement cannot be reached, EY would like to ask 
the source countries that agree that non-CIV funds should be able to continue to pursue 
commercial investment opportunities in those countries, without excessive negative 
impacts due to Action 6, to confirm their position through a joint external communication. 
This could, for example, be done by agreeing to examples reflecting a common 
interpretation on the PPT in a Multilateral General Applicable Competent Authority 
Agreement.  

Examples 

EY’s comments are focused on examples 1 (Regional Investment Platform Example) and 3 
(Immovable property non-CIV fund example). For each example, we first make our general 
comments and then include a version of the example itself with suggested changes 
embedded in red.  

Regional Investment Platform Example 

In general, EY believes that the example provides a useful starting point. We do, however, 
have the following concerns:  

 The first relates to the very specific nature of the facts, which creates uncertainty
for fact patterns that fall slightly outside the fact pattern presented. This is in
particular the case when the difference relates to facts that, in our view, are not
critically important for the conclusion. For example, the fact that a country is part
of a regional grouping and a regional currency will in practice mean that the
example only provides certainty if the holding and all investments are located in the
monetary union of the European Union. It excludes similar regional platforms in
other regions, such as Asia. We assume that is not the intention.

 Second, it seems that a similar conclusion should be reached if the Regional
Investment Platform company is held by a transparent fund bringing together a
number of institutional investors, under the condition that the fund structure is set
up and managed by a professional and regulated investment manager, which has
set up multiple investments in the region of the holding company and has carefully
chosen the holding country for the specific fund structure because of the reasons
given in the example.

 Third, we suggest replacing the word ”employs” with the word ”engaged” in the
sentence “RCo employs an experienced local management team to …”  The word
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“employs” implies that only an employer-employee relationship between RCo and 
the local management team would be acceptable.  RCo could have access to the 
same substance in Country R through other means, for example, by contracting 
with an affiliated entity employing such personnel, engaging the services of 
investment management personnel, or hiring independent contractors, in each case 
within Country R.   

 Finally, it would be important for the non-CIV industry to receive confirmation that
a variation on this factual situation will lead to the same conclusion. For legal,
governance, liability and funding reasons, it may be that the regional platform
materially functions in the same fashion as described in the example, but that
instead of one holding company for all investments, separate entities are set up to
carry out the investment activities. These entities are all located in the same
holding country and the different organizational structure should not have an
impact on the tax position in the specific country. To address this concern, a
paragraph could be added at the end of the example indicating: “The conclusions in
this example will be the same for a fact pattern whereby all the facts and
circumstances are comparable, except for the fact that the Fund for legal,
governance, liability and funding reasons sets up a separate holding entity in State
R for each separate investment or for certain categories of investments. The use of
multiple holding companies should lead to similar taxation of the investments.”

Regional Investment Platform example 

RCo, a company resident of State R, is a wholly-owned subsidiary of a Fund, an institutional investor that is a 
resident of State T and that was established and is subject to regulation in State T [We suggest  adding 
either in the main text, or in a footnote, the following language: “or could also be a wholly-owned subsidiary 
of a State T partnership treated as fiscally transparent under the domestic tax law of State T, bringing 
together a wide range of investors and established by a regulated professional investment management 
company”]. RCo operates exclusively to generate an investment return as the regional investment platform 
for Fund through the acquisition and management of a diversified portfolio of private market investments 
located in countries in a regional grouping that includes State R. The decision to establish the regional 
investment platform in State R was mainly driven by the availability of directors with knowledge of regional 
business practices and regulations, the existence of a skilled multilingual workforce, State R’s membership 
of a regional grouping and use of the regional grouping’s common currency [We suggest deleting the 
language in italics or replacing it with other language reflecting a link to the region] and the extensive tax 
convention network of State R, including its tax convention with State S, which provides for low withholding 
tax rates. RCo employs [We suggest replacing the language in italics with the word “engages”] an 
experienced [We suggest replacing the language in italics with “a qualified”] local management team to 
review investment recommendations from Fund , approve and monitor investments, carry on treasury 
functions, maintain RCo’s books and records, and ensure compliance with regulatory requirements in States 
where it invests. The board of directors of RCo is appointed by Fund and is composed of a majority of State 
R resident directors with expertise in investment management, as well as members of Fund’s global 
management team. RCo pays [We suggest replacing the word in italics with “is subject to”] tax and files tax 
returns in State R.  
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RCo is now contemplating an investment in SCo, a company resident of State S. The investment in SCo 
would constitute only part of RCo’s overall investment portfolio, which includes investments in a number of 
countries in addition to State S which are also members of the same regional grouping. Under the tax 
convention between State R and State S, the withholding tax rate on dividends is reduced from 30 per cent 
to 5 per cent. Between State S and State T [We suggest replacing the language in italics with: “the residence 
state of the investors”], the applicable withholding tax rate on dividends is 10 per cent. [We suggest 
replacing the language in italics with: “varies and in most cases is higher than 5 per cent.”]   

In making its decision whether or not to invest in SCo, RCo considers the existence of a benefit under the 

State R-State S tax convention with respect to dividends, but this alone would not be sufficient to trigger the 

application of paragraph 7. The intent of tax treaties is to provide benefits to encourage cross-border 

investment and, therefore, to determine whether or not paragraph 7 applies to an investment, it is 

necessary to consider the context in which the investment was made, including the reasons for establishing 

RCo in State R and the investment functions and other activities carried out in State R. In this example, in 

the absence of other facts or circumstances showing that RCo’s investment is part of an arrangement or 

relates to another transaction undertaken for a principal purpose of obtaining the benefit of the Convention, 

it would not be reasonable to deny the benefit of the State R-State S tax convention to RCo. [We suggest 

adding the following language at the end of the example: “The conclusions made in this example are the 

same for a fact pattern whereby all the facts and circumstances are comparable, except for the fact that the 

Fund for legal, governance, liability and funding reasons sets up a separate holding entity in State R for each 

separate investment or for certain categories of investments. The use of multiple holding companies should 

lead to similar taxation of the investments.”]  

Immoveable Property non-CIV fund Example 

In general, we welcome the description of the facts and the analysis, though we believe 
that a number of modifications are crucial in order for this example to be a realistic 
reflection of a broad range of commercial investments sourced, set in place and managed 
by professional investment managers with solid track records.  

 First, we would like to suggest broadening the language to include additional types
of private market investments other than only immovable property investments.

 Second, the comment made in the regional investment platform example on the use
of separate holding companies per investment is also relevant for this example.

 Finally, we believe that the example as written is too restrictive, as it only applies if
all of the investors are equivalent beneficiaries; this is inconsistent with the existing
CIV example in the Commentary. Thus, consideration should be given to reflecting a
threshold in this example that is, in effect, similar to the one reflected in the
existing CIV example, Example D. In Example D, relating to treaty entitlement of
CIVs, a majority of the investors in RCo were residents of State R but a number of
investors were residents of States with which the source state did not have a tax
treaty. Thus, one possibility would be to include the following language in the non-
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CIV example, which draws on the language used in the already agreed to CIV 
Example D: “A wide and diverse group of investors has invested in the Fund. The 
majority of these investors are residents of countries that have tax treaties with the 
investment country under which the investor would have received equivalent treaty 
benefits as the benefits to which Holdco is entitled, if the investor owned the same 
interest in the investment country.”  

Immovable Property non-CIV fund example 

Example [XX]: Real Estate Fund, a State C partnership treated as fiscally transparent under the domestic tax 
law of State C, is established to invest in a portfolio of real estate investments in a specific geographic area. 
[We suggest that a footnote be included indicating the analogous applicability to other types of private 
market investments]  Real Estate Fund is managed by a regulated fund manager and is marketed to 
institutional investors, such as pension schemes and sovereign wealth funds, on the basis of the fund’s 
investment mandate. A range of investors resident in different jurisdictions commit funds to Real Estate 
Fund. The investment strategy of Real Estate Fund, which is set out in the marketing materials for the fund, 
is not driven by the tax positions of the investors, but is based on investing in certain real estate assets, 
maximising their value and realising appreciation through the disposal of the investments. Real Estate 
Fund’s investments are made through a holding company, RCo, established in State R. RCo holds and 
manages all of Real Estate Fund’s immovable property assets and provides debt and/or equity financing to 
the underlying investments. RCo is established for a number of commercial and legal reasons, such as to 
protect Real Estate Fund from the liabilities of and potential claims against the fund’s immovable property 
assets, and to facilitate debt financing (including from third-party lenders) and the making, management and 
disposal of investments. It is also established for the purposes of administering the claims for relief of 
withholding tax under any applicable tax treaty. This is an important function of RCo as it is administratively 
simpler for one company to get treaty relief rather than have each institutional investor process its own 
claim for relief, especially if the treaty relief to which each investor would be entitled as regards a specific 
item of income is a small amount. After a review of possible locations, Real Estate Fund decided to establish 
RCo in State R. This decision was mainly driven by the political stability of State R, its regulatory and legal 
systems, lender and investor familiarity, access to appropriately qualified personnel and the extensive tax 
convention network of State R, including its treaties with other States within the specific geographic area 
targeted for investment. RCo, however, does not obtain treaty benefits that are better than the benefits to 
which its investors would have been entitled if they had made the same investments directly in these States 
and had obtained treaty benefits under the treaties concluded by their States of residence. [We  suggest 
replacing the language in italics with: “A wide and diverse group of investors has invested in the Fund. The 
majority of these investors are residents of countries that have tax treaties with the investment country 
under which the investor would have received equivalent treaty benefits as the benefits to which Holdco is 
entitled, if the investor owned the same interest in the investment country”]. 

In this example, whilst the decision to locate RCo in State R is taken in light of the existence of benefits 

under the tax conventions between State R and the States within the specific geographic area targeted for 

investment, it is clear that RCo’s immovable property investments are made for commercial purposes 

consistent with the investment mandate of the fund. Also RCo does not derive any treaty benefits that are 

better than those to which [the majority of] its investors would be entitled and each State where RCo’s 

immovable property investments are made is allowed to tax the income derived directly from such 

investments [We suggest adding a footnote here indicating that if the investment is made in property other 

than immovable property, the language should be read to reflect that the income earned by RCo is subject 

to tax in State R]. In the absence of other facts or circumstances showing that RCo’s investments are part of 

an arrangement, or relate to another transaction undertaken for a principal purpose of obtaining the benefit 
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of the Convention, it would not be reasonable to deny the benefit of the tax treaties between RCo and the 

States in which RCo’s immovable property investments are located. [We suggest adding the following 

language at the end of this example: “The conclusions made in this example are the same for a fact pattern 

whereby all the facts and circumstances are comparable, except for the fact that the Fund for legal, 

governance, liability and funding reasons sets up a separate holding entity in State R for each separate 

investment or for certain categories of investments.  The use of multiple holding companies should lead to 

similar taxation of the investments].  

EY hopes that the comments provided are useful and would be available to assist in 
developing the examples further, if needed. If you have questions or would like further 
information regarding any of the points discussed above, please contact Arlene Fitzpatrick 
(Arlene.Fitzpatrick@ey.com), Silvain Niekel (Silvain.niekel@nl.ey.com), JD Hamilton 
(JD.Hamilton@ey.com), Sara Yamotahari (Sara.Yamotahari@ca.ey.com), or me 
(Jeffrey.Michalak@ey.com). 

Yours sincerely  
On behalf of Ernst & Young LLP 

Jeffrey M. Michalak 
Global International Tax Services
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Comments regarding the Discussion Draft on non-CIV examples 
February 3, 2017 

DELIVERED BY ELECTRONIC MAIL 
taxtreaties@oecd.org 
Tax Treaties, Transfer Pricing and Financial Transactions Division 
Centre for Tax Policy and Administration 
Organisation for Economic Co-operation and Development 
Paris, France 

February 3, 2017 

Dear sir/madam, 

With this letter, the signatories, representing some of the largest global pension funds, are responding to the 
OECD’s Committee on Fiscal Affairs’ (the CFA) invitation to provide comments with respect to the Discussion 
Draft on non-CIV fund examples (the “Discussion Draft”). We greatly appreciate the CFA’s efforts to find a 
solution for non-CIV funds1 and welcome the considerations and examples that are set out in the Discussion 
Draft.  

The topic of treaty entitlement for non-CIV fund type of investment structures is of material importance for 
pension funds. As part of their global investment strategy, pension funds are invested in entities that may be 
considered non-CIV funds. Securing treaty benefits, as well as preventing unintended withholding taxes (which 
may result in unwarranted double taxation for pension beneficiaries) on investment income and/or gains derived 
by pension funds are key. We would therefore like to provide you with input from our perspective. 

1. Pension funds as investors in non-CIV funds

As we stated in our submission dated 9 January 2015, pension funds invest globally in a diversified portfolio of 
assets. In order to obtain access to specific geographical regions and asset knowledge, to increase economies of 
scale and to share investment risks, pension funds also invest in investment funds that are managed by third 
party managers and other types of entities in which they are pooled with other investors. These investment funds 
and other pooling vehicles are often non-CIV type of funds, as seemingly intended to be covered by the 
Discussion Draft. When investing through non-CIV type of funds, pension funds strive for a transparent and 
simple structure, similar to how they would structure the investment if they would hold it directly.  

As you may be aware2, in many OECD Member States, the taxation of pension savings is based on the Exempt 
Exempt Taxed (“EET”) model, which entails that pension contributions and investment income are exempt 
from tax at the level of the pension fund, whilst pension payments are taxed to the individual pension 
beneficiary upon receipt. As such, double taxation for pension beneficiaries is prevented. However, (foreign) 
taxes incurred on investment income by the pension fund cannot be credited, resulting in double taxation for 
individual pension beneficiaries and as such impact on return on pension savings. It is therefore important that 
pension funds are able to secure correct treaty benefits, as well as to prevent unintended withholding taxes.  

1 We understand that with this concept is meant an investment fund or pooling vehicle other than a so-called Collective Investment Fund 
(“CIV”) as described in the OECD report “THE GRANTING OF TREATY BENEFITS WITH RESPECT TO THE INCOME OF 
COLLECTIVE INVESTMENT VEHICLES” of April 23, 2010.  
2 Reference is made, amongst others, to previous submissions dated June 17, 2015 in relation to the Revised Discussion Draft on BEPS 
Action 6 released May 22, 2015, and a separate submission dated January 9, 2015 submitted by APG and PGGM in view of the Discussion 
Draft on BEPS Action 6 released 21 November 2014.  
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2. Specific comments to examples included in the Discussion Draft

In general, we welcome the suggested approach to include the proposed examples on the Principal Purpose Test 
("PPT") rule in the updated OECD Model Convention commentary (the “Commentary”). We recognize the 
importance of a consistent application of the PPT rule between OECD Member States and acknowledge that 
including additional examples in the updated Commentary to the PPT rule will help ensure this.  

As mentioned above, pension funds invest on an ongoing basis through non-CIV funds. Such non-CIV funds 
commonly make use of (regional) investment platforms to acquire and manage their investments (similar to the 
regional investment platform example in the Discussion Draft) or in the case of real estate funds use a holding 
company to hold and manage immovable property assets (similar to the immovable property non-CIV fund 
example in the Discussion Draft). Further, pension funds may also invest as noteholders in securitisation 
companies (similar to the securitisation company example in the Discussion Draft). As such, while there are of 
course a few nuances to each of the examples, we believe that the examples included in the Discussion Draft are 
a good starting point and provide helpful guidance in determining whether non-CIV funds and their underlying 
investment structures are entitled to treaty benefits as the examples contain various indicators for OECD 
Member states to consider for application of the PPT rule. However, when determining the robustness of non-
CIV fund type of pooling structures one should never lose sight of one of the primary purposes of tax treaties, 
which is to reduce tax barriers to cross-border trade and investment.   

The investment strategy of non-CIV funds is based on investing in certain assets, maximizing their value and 
therefore the return on investment upon disposal of the investments. As there is, however, no standardized 
global approach on fund formations - especially in the context of non-CIV funds - it should be noted that from a 
pension fund perspective a key tax consideration of any fund structure is that a fund structure should not cause 
the income of a pension fund to become subject to taxes which the fund would not have incurred if it had 
invested in the asset(s) directly. Tax neutrality is therefore an important factor when choosing to invest through 
non-CIV funds, in addition to the commercial, legal and regulatory reasons to do so. 

Understandably, the Discussion Draft does not give a detailed analysis as to the weight of the different factors 
and considerations included in the examples. In practice, where the examples in some instances may fit the 
general fact pattern of typical non-CIV funds, there could of course also be differences as non-CIV funds 
comprise of different type of funds and their underlying structures with different investment strategies. 
Depending on the type of fund, some factors may be more relevant than others and considering the complexity 
and variety of structures, it would in our view also not be effective and practical to intend to cover all sorts of 
non-CIV funds and their underlying structures by reference to these particular examples. As such, we suggest 
that a specific case should not stand or fall based on one or more specific indicators, but rather one should take a 
holistic view and consider the whole fact pattern before a conclusion can be made on the application of the PPT 
rule. Furthermore, we suggest to further clarify that the examples included in the Discussed Draft are of an 
illustrative nature and do not intend to represent all non-CIV funds and their underlying structures. Perhaps it 
could be explored whether this could be addressed by adding specific commentary to accompany the examples 
that would clarify this point. 

3. Securing treaty application for pension funds as investors in non-CIV funds

Where in a specific case it would be concluded that a non-CIV fund and its underlying investment structure 
would fail the PPT test, it would in our view be disproportionate to apply the full domestic rates for the investors 
in a non-CIV fund that, if they would have invested directly, would have been entitled to reduced rates under a 
respective tax treaty between their state(s) of residence and the source state. This is of course in particular 
relevant for institutional investors, such as a pension funds, which are commonly entitled to exemptions and/or 
reduced rates under tax treaties where they invest directly.  

In this respect, it may be explored whether, for example, it could be clarified in the Commentary that where a 
non-CIV fund is denied treaty benefits under the application of the PPT rule, a look-through approach may be 
applied for (all or) certain investors in such non-CIV funds. Under such approach, for example pension fund 
investors in a non-CIV fund, may be able to apply the respective tax treaty between its state of residence and the 
source state (for its pro-rata entitlement to the payment made to the non-CIV fund), instead of a fall-back to the 
domestic withholding tax rate applied by that source state on the payment to the non-CIV fund.  
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Of course, as is also recognised by the OECD in the context of the application of the Simplified Limitation on 
Benefits (“LOB”) rule to non-CIV funds3, determining to what extent investors are entitled to treaty benefits 
raises practical issues from a compliance and administrative perspective. We acknowledge the complexities in 
developing an overall system and understand that there may be different solutions to be explored and potential 
synergies between those and for example CRS and FATCA. However, the PPT is applied on a case-by-case 
basis and considering positions of specific easily identifiable investor, we suggest to consider a proportionate 
and practical approach. 

In this respect, pension funds should be able to provide certificates of residence, statements issued by 
supervisory bodies which confirm that a pension fund is subject to regulation and prudent supervision, 
statements by (tax) authorities confirming the tax treatment of the pension fund in its state of residence, 
dividend vouchers and ownership percentages.  

The 2010 CIV report also recognizes that a look-through approach for certain classes of investors may be a 
practical solution to ensure tax neutrality. This may be effected by allowing the intermediate entity to claim 
treaty benefits on behalf of the investors, to ensure that they do not lose the benefits to which they would have 
been entitled had they invested directly. Specific reference has been made in this respect to tax exempt pension 
funds as the investors in a CIV fund.4 We would be happy to explore together with the OECD whether an 
effective mechanism and appropriate approach may be found that would enable certain types of investors, such 
as pension funds and other institutional investors, to claim the treaty benefits to which they are entitled in their 
own right. 

4. Conclusion

Again, we appreciate the complexity of non-CIV matters and acknowledge the work the OECD has done in this 
area. We are of course willing to further contribute in identifying workable solutions to the issues.  

Sincerely, 

Klaus Stürmer  Evert-Jan Spoelder 
Managing Director Senior Tax Counsel 
Arbeitsgemeinschaft kommunale und kirchliche APG Asset Management 
Altersversorgung Corporation (AKA) 

[signed] [signed] 

Maj-Britt Klemp  Niels Krook 
Head of Tax  Head of Tax 
PensionDanmark PGGM Investment Management 

[signed] [signed] 

3 Reference is made to paragraph 5 of the Discussion Draft. 
4 Reference is made to paragraph 6.28 of the Commentary to the OECD Model Tax Convention.  
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Tax Treaties, Transfer Pricing and Financial Transactions Division, OECD/CTPA 

From: Guernsey International Business Association 

Member Associations: 

- Association of Guernsey Banks (AGB) 
- Guernsey Association of Trustees (GAT) 
- Guernsey Commercial Bar Association 
- Guernsey International Insurance Association (GIIA) 
- Guernsey Investment Fund Association (GIFA) 
- Guernsey Investment Managers & Stockbrokers Association (GIMSA) 
- Guernsey Society of Chartered & Certified Accountants (GSCCA) 

*** 

We write with reference to the OECD Discussion Draft on non-CIV examples published on 6 January 
2017 and welcome the OECD’s continued efforts to arrive at an appropriate solution to address the 
treaty entitlement of non-CIV funds.  We refer you to our letter dated 22 April 2016 in which we 
provided information about the investment funds sector in Guernsey and therefore the importance 
of these discussions to the financial services industry.   

The discussion draft sets out the two primary concerns in granting treaty benefits to non-CIVs: 

(i) non-CIVs may be used to provide treaty benefits to investors that are not themselves 
entitled to treaty benefits; and 

(ii) investors may defer recognition of income on which treaty benefits have been granted. 

In our view the entitlement of non CIVs to treaty benefits should depend on the treaty entitlement of 
their ultimate investors in the underlying investments.  Some form of self-certification by investors 
could support this and with the growing capabilities of systems and IT supporting tax information 
exchange and investor reporting this should be feasible. Building on the systems institutions have 
implemented to meet their obligations under FATCA and CRS, the tax residence and status of investors 
in non-CIVs is now more readily available.   

The potential issue of tax deferral is the same across all fund types and therefore not unique to non-
CIVs. Given that some States do not share the same concerns over income deferral, a globally accepted 
solution for the purpose of the Model Treaty does not seem appropriate.  Income deferral is a 
domestic tax issue for the States in which investors are resident.  It should not be a primary concern 
for source States and deferral is best addressed through domestic anti-deferral regimes, the US PFIC 
rules or the UK offshore fund rules being such regimes that are commonly mentioned.  
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In summary we would reiterate the comments made in our previous letter as these continue to be 
very relevant in the context of our commentary below on the three examples: 

Non-CIV funds are a vital conduit for the flow of investment capital globally. The purpose of a fund, 
whether it is a CIV or a non-CIV is to allow the investment of pooled capital utilising the expertise of an 
investment manager. GIBA is supportive of a solution that will be appropriate to ensure non-CIVs are 
not worse off than their CIV counterparts and more importantly that there is a level playing field for all 
non-CIVs. We would strongly urge that any changes or solutions do not result in jurisdiction arbitrage 
whereby investment structures located in certain jurisdictions would be able to access treaty 
entitlements whereas equivalent structures based elsewhere would not be able to do so. We believe 
anything that created this result would be entirely counter to the aims of Action 6 and indeed the wider 
BEPS Project.  

We would also emphasise a key point made by many respondents to the previous consultation in that 
a guiding principle must be to ensure that investing through an investment fund, wherever situated 
does not put investors in a better or worse tax position than if they had invested directly.    This could 
be achieved in a number of ways, such as treating the non-CIV as fiscally transparent, by granting 
derivative benefits to the non-CIV or adopting a new regime such as the Global Streamed Fund.    

General comments on the three examples 

Whilst it is positive that the Commentary is to include examples covering non-CIV funds, it is less 
helpful that these examples are very fact specific and do not offer real insight into where the ‘dividing 
line’ may be between what type of arrangement or transaction is, and is not, acceptable for the 
granting of treaty benefits.  In our view the broad range of facts and circumstances are such that it 
becomes relatively clear to conclude that the granting of treaty benefits would be appropriate but 
leaves many questions unanswered.  

Our proposal would be to adapt one of the examples to make it more generic and suitable with 
reference to a very large section of the investment funds industry therefore affording greater certainty 
to governments and investors as to the correct analysis.  In addition, some clear guiding principles 
need to be set out taking into account the comments received on the examples. 

The examples suggest that that RCo does not obtain treaty benefits that are better than the benefits 
to which its investors would have been entitled if they had made the same investments directly. 
However, it is not made clear how this has been established or verified. Without further guidance, it 
is possible that investors behind this structure could be based in non-treaty countries.  

Where it is identified that there are non-treaty eligible investors, then it is foreseeable that the fund 
administrator could act as the collecting agent for the appropriate level of withholding tax and 
subsequently pay this to the Competent Tax Authority. The Competent Tax Authority is already 
reporting to other Tax Authorities under FATCA and CRS. 
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Specific comments on each example 

Example 1: 

• This structure and facts are not representative of a typical non-CIV corporate structure – the
institutional investor would typically be regarded as the person investing in the fund rather
than the fund itself.

• R is the acquisition and holding vehicle but also responsible for investment recommendations, 
accounting, management and is therefore an active trading company which appears to
employ staff to perform the company’s operations.  It is very common for the functions of
custody and the fund administration to be outsourced to third party service providers.  Fund
management and advisory functions may also be outsourced, typically but not always to a
related party.  Where functions are outsourced, the ultimate oversight and decision making
remains with the board of the fund.

• The acquisition holding company would typically be just that and be created for commercial
reasons, such as to ring fence different investments.  Typically the decision-making on
investments takes place at fund level and not at the level of the holding company so again the
example is not representative of market practice.

• In reality, one of the most important factors behind the location of the holding company
would often be the ability to access treaty benefits to ensure the tax efficiency for the ultimate 
investors. Access to other business functions is less relevant as this would typically be
determined at the level of the fund.

• The example suggests all investments are pooled in Rco – there will often be separate Special
Purpose Vehicles for different investments – it should be confirmed that treaty benefits would
still not denied in this more common scenario.

• Finally, it is helpful to note in this example that the structure is not held to have a principal
purpose of obtaining a treaty benefit – notwithstanding the reduction in the rate of
withholding tax from 10% to 5% by using Rco.

• The example does not address that there may be investors in the fund who may not be entitled 
to treaty benefits. As a result, the investment via State R would enable such investors to access
treaty benefits to which they would not otherwise be entitled.

Example 2: 

• Once again this example relies heavily on the presence of experienced personnel and support
services in State R.  Whilst we accept that the entitlement to treaty relief must ensure that
the beneficiary of the income is truly entitled, it seems that some jurisdictions have built up
this expertise specifically in order to utilise their treaty networks which seems contrary to the
aim of Action 6.  Having a test which instead looks at the entitlement of the ultimate investors
provides a level playing field for non-CIVs which meet the necessary criteria (notably,
appropriate investor protection regulation and being widely held).

Example 3: 

• The example acknowledges that Rco may manage the WHT applications for investors of the
fund – this approach has parallels with the Global Streamed Fund discussed in the 2016
consultation.  In our view, it is worth considering whether any compliance (for example,
withholding tax on distributions to investors without treaty entitlement) to ensure there is
minimal tax leakage could be carried out at the level of the fund.

• The example should clarify whether the answer would be the same if a small proportion of
investors (say 10%) were not necessarily eligible for treaty benefits.
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Summary 
 

• The outcome of each example is to allow access to treaty benefits in an indiscriminate 
way.  The examples do not deal with what is likely to be a common scenario where a small 
proportion of investors are resident in non-treaty countries; in these examples would such 
investors be able to invest via RCo and obtain benefits that they should not be entitled to?  No 
guidance is given on this point.  By identifying the residence and tax status of investors it 
would be possible to avoid this scenario.   It would be necessary to require a certain % of 
investors in the fund to be qualifying for benefits or to look through to the actual investors. 
The latter would be a more complete solution to the problem but may be challenging to effect 
in the short term; the idea of an agreed threshold would be easier for the fund to operate.  

• In the discussions above, we have referenced the importance of the non-CIV but it is also 
important to acknowledge the role played by holding companies within a fund structure 
(usually to facilitate exits and limit jurisdiction risk).  They should be regarded as an integral 
part of the investment structure and therefore eligible for the same treatment as the fund.  In 
other words, as long as the fund can demonstrate that its ultimate investors are broadly 
eligible for relief, then the fund and its underlying investment holding companies should be 
able to access treaty benefits, even though a treaty does not exist between the fund domicile 
and the investment domicile. 

• As concluded in each example, the focus of any analysis must be on whether structures are 
part of arrangements the principal purpose of which is to take advantage of treaties.  The 
reasons investors choose to invest in a Guernsey fund are varied and may consider a number 
of factors such as reputation, regulation, political stability, access to professional service 
providers, world class AML, familiarity and precedent.  The investment structure beneath the 
fund is there to generate the best return for investors, which will include ensuring it is tax 
efficient.  A well-regulated and widely held fund should be capable of meeting the test that it 
is not part of an arrangement to obtain treaty benefits. 

• Ideally there should be an example or guiding principles confirming the position for a 
corporate non-CIV with outsourced functions and situated in a jurisdiction with a limited 
treaty network.    

• The example/guidance could draw out the need to focus on the investor base to decide access 
to treaty benefits, where the jurisdiction of domicile of the fund is not relevant.   

• There also needs to be an agreed threshold to demonstrate that a certain amount of investors 
would be eligible for such benefits. 

• However at a minimum the guidance needs to provide more clarity on the dividing line 
between treaty benefits being allowed. 

• A simple test would be to state that as long as an equivalent benefits test is met, such as the 
derivatives benefit test within the simplified LOB, then this is an acceptable proxy for PPT 
adhering to the basic guiding principle that investing through a non-CIV does not put any 
investors in a better or worse tax position than if they had invested directly.   It would be a 
matter for Contracting States to determine what percent threshold would be acceptable to 
them, such as 50% or 75%. 
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Public Discussion Draft 

Gustav Mahlerplein 62, 1082 MA Amsterdam, The Netherlands 
+31 (0)20 235 86 00  |  info@inrev.org  |  www.inrev.org 

1 February 2017 

Tax Treaties, Transfer Pricing and Financial Transactions Division OECD/CTPA 

BEPS Action 6 – Discussion Draft on non-CIV examples 

INREV welcomes the opportunity to comment on the OECD’s “Public Discussion Draft on non-CIV 
examples”, dated 6 January 2017 (“Discussion Draft”).  

We appreciate the efforts of the OECD in finding a solution for non-CIV funds. We also acknowledge 
that the issue is complex and that it is difficult to find a one-size-fits-all solution. We find it very helpful 
that the OECD is considering including three examples on non-CIV funds alongside the CIV example 
(Example D) in the draft updated Commentary for the OECD Model Tax Convention on the principal 
purposes test (PPT).  

The Discussion Draft states that the approach and text are provisional and not definitive. We appreciate 
that this is usually the caveat made in drafts of this nature and the examples are recognised as 
“substantive proposals for analysis and comment”. We would welcome adoption of the discussion draft 
examples as proposed; however, if possible, some minor points could be clarified. Our comments 
below are set out with that in mind. 

INREV is very pleased about the proposal to include the specific example of an immovable property 
non-CIV fund (Example 3). This is in line with INREV’s strong belief that - due to the unique tax position 
of a real estate non-CIV fund – it cannot be used to provide treaty benefits to investors to which they 
are otherwise not entitled if they would have made the investments in the real estate directly. As we 
have explained in our previous response1 (“2016 Response”), pooling real estate investments through a 
real estate non-CIV fund does not limit the right of the source state to levy (corporate) income tax on 
the income derived from the real estate investments. The only consequence of interposing a real estate 
non-CIV fund is that the source state exercises its unlimited taxing right at the level of the real estate 
non-CIV fund (or a subsidiary of the real estate non-CIV fund). Indeed, this analysis confirms the 
position described in Example 3 that the investment strategy of a real estate fund is not driven by the 
tax positions of the investors.  

As explained in our 2016 Response, for a number of commercial and legal reasons, a real estate non-
CIV fund generally holds its real estate investments through one or more (controlled) special purpose 
companies. These reasons include the protection of the real estate fund from the liabilities of and 
potential claims against the fund’s immovable property assets as well as facilitating debt financing, 
including debt by third-party lenders. In example 3, this is illustrated by RCo that holds and manages all 
of Real Estate Fund’s immovable property assets and provides debt and/or equity financing to the 
underlying investments. INREV notes that in most real estate funds, RCo is not a single holding 
company that directly owns all of the real estate fund’s real property assets. In practice, RCo is a 
central holding company of a number of individual property holding companies each of them holding 
one or more real property assets. The principle purpose of these companies is to separate liabilities 
and potential claims in relation to real property assets that are located in different jurisdictions, have 
different tenant profiles and/or are financed by different lenders. INREV therefore recommends 
clarifying Example 3 by specifying that RCo is the (regional) holding company providing equity and/or 
debt financing to one or more property holding companies.     

1 INREV’s response to OECD’s “Public Discussion Draft: Treaty Entitlement of Non-CIV Funds”, 22 April 2016. 
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Example 3 considers that RCo does not obtain treaty benefits that are better than the benefits to which 
its investors would have been entitled if they had made the same investments directly in these States 
and each State where RCo’s immovable property investments are made is allowed to tax the income 
derived directly from such investments. In the absence of other facts or circumstances, Example 3 
considers that it would not be reasonable to deny the benefit of the tax treaties between RCo and the 
States in which RCo’s immovable property investments are located.  

INREV recommends clarifying Example 3 by specifying in the comparison that the treaty benefits to 
which the investors would be entitled if they had made the investments directly would consist of a relief 
for double taxation in the residence State of the investor, while the source State maintains unlimited 
taxing rights on the income from immovable property (article 6 of the Model Treaty). 

We strongly recommend clarifying that not being able to match any one particular point set out in the 
examples does not exclude a fund from passing the PPT and/or otherwise accessing treaty benefits, 
and that the three examples are illustrative and not limiting in nature. The PPT assessment will involve 
a balance of all the facts and circumstances. In particular, some of the characteristics of the funds 
described in the examples appear to be more commercial descriptions rather than indicators. In relation 
to Example 3, we would like to address the following points: 

1. In Example 3, the fiscal transparency of the fund and the focus on a specific geographical
area do not seem to materially affect the subsequent analysis. Therefore, they are more an
attempt to provide a specific fact pattern than to prescribe a decisive set of determining
factors. In particular, the transparency of the fund for country C purposes seems less relevant
than the transparency of the partnership for the purposes of the source States, investor
States and the tax treaties between these States, all of which would add layers of complexity
to the example. Consequently, we would suggest to drop at this factual element;

2. As we expressed in our 2016 Response, INREV does not believe that regulation should be a
condition for treaty access. Example 3 describes a real estate fund that is managed by a
regulated fund manager. While we understand that the OECD believes that the regulatory
treatment is a relevant factor, we note that there are various regulatory frameworks. In our
view, for example, a real estate fund that is subject to regulation at the fund level should not
be treated differently for purposes of the PPT than a fund whose fund manager is regulated.
The same holds true for funds or their managers that benefit from specific exemptions
provided by regulation or legislation, such as ‘grandfathered funds’.

We hope again to provide a meaningful contribution to your work to support the development of a 
sound solution for treaty entitlement of non-CIV funds and remain available should you have any 
specific questions about the non-listed real estate fund industry. 

About INREV 

INREV is the European Association for Investors in Non-Listed Real Estate Vehicles. Since its launch in 
2003, it has grown to almost 400 members from more than 27 different countries. INREV’s aim is to 
improve the accessibility of non-listed real estate funds for institutional investors by promoting greater 
transparency, professionalism and standards of best practice. INREV is led by institutional investors 
and supported by other market participants such as fund managers, investment banks, academics, 
lawyers and other advisors. As a Pan-European body, INREV represents a unique platform for sharing 
knowledge of the non-listed real estate investment industry. 
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3 February 2017 

Submitted electronically to taxtreaties@oecd.org 

Tax Treaties, Transfer Pricing and Financial Transactions Division, 
OECD/CTPA, 
2 rue André Pascal, 
Paris, France. 

Re: Response to OECD Public Discussion Draft BEPS Action 6: non-CIV examples (6th January 2017). 

Introduction: 

Invest Europe and the American Investment Council are pleased to send you our comments on the 
discussion draft. The private equity industry welcomes the publication of the discussion draft on 
draft examples for inclusion in the Commentary on the Principal Purposes Test (PPT). We 
acknowledge that the overall process of assimilating feedback from previous discussion drafts has 
been less than straightforward and we are appreciative that the OECD has now come up with 
solutions that address treaty shopping issues while still aiming to allow legitimate, tried-and-tested 
fund structures to continue to perform their role. In line with our commitment to finding a suitable 
solution to the question of treaty access for private equity funds, we have now responded to all five 
OECD Action 6 consultations with the submission of this paper. 

We expect the Principal Purposes Test (PPT) will be adopted by many countries through the 
Multilateral Framework. Given the subjective nature of the PPT, there is a risk of increase in 
uncertainty and controversy for the non-CIV sector without further guidance. Thus, we support 
the inclusion of clear and realistic examples in the OECD Model Tax Convention Commentary. 

As explained in the discussion draft, the OECD “decided that it would be inappropriate to add a large 
number of additional examples and considered that it would be possible to add up to three 
examples that would pick up various elements found in the commentators’ suggested examples that 
dealt with common transactions.” In this light, we presume that each example is not intended to 
operate as a mutually-exclusive rigid test, but rather that there is flexibility for common themes and 
requirements in the three different examples to be applied to real-world examples, i.e. they will be 
illustrative examples, rather than prescribed models. 
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General Comments on the Examples: 

The draft examples presented in the discussion draft provide a helpful starting point, but 
improvements are needed to prevent unwarranted negative implications for the private equity 
industry. Most importantly, we believe that examples where no tax benefit can be identified (e.g., 
where the ultimate investors are full equivalent beneficiaries) should not be included in the 
Commentary. 

Further below in this response, we provide specific comments on examples 1 and 3, along with our 
rationale for the proposed changes. We note the comment in the discussion draft that no consensus 
has yet been reached on the draft examples.  We would like to emphasize the importance of having 
clear and realistic examples in the Commentary. 

While we recognize and support the strength of consensus decision-making by the Inclusive 
Framework on BEPS Implementation, we would find it extremely unfortunate if this lack of 
consensus would lead to examples that reflect the lowest common denominator or, in the worst 
case scenario, leads to no examples being included at all.  If such agreement cannot be reached, 
we would like to ask the source countries willing to come to a common agreement in a way that 
makes it possible for non-CIV funds to continue to pursue commercial investment opportunities in 
those source countries without excessive negative impacts due to Action 6, to confirm so through 
an external communication.  This could for example be done by agreeing to examples reflecting a 
common interpretation of the PPT in a Multilateral Generally Applicable Competent Authority 
Agreement.   

Specific Comments on the Examples: 

Our comments here are directed at example 1 (Regional Investment Platform) and example 3 
(Immovable Property Non-CIV Fund). 

Example 1: Rationale for Comments 

• The very specific nature of the facts included in this example creates uncertainty for fact
patterns that fall slightly outside those presented. This is in particular the case when the
difference relates to facts that, in our opinion, are not crucially important for the conclusion.
For example, the fact that a country is part of a regional grouping and a regional currency will
in practice mean that the example only provides certainty if the holding and all investments
are located in the monetary union of the EU. It excludes similar regional platforms in other
regions, such as Asia.  We assume that is not the intention.

• Secondly, it seems to us that a similar conclusion should be reached in case the holding is held
by a transparent fund bringing together a number of institutional investors, under the
condition that the fund structure is set up and managed by a professional and regulated
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investment manager, which has set up multiple investments in the region of the holding 
company and which has carefully chosen the holding country for the specific fund structure 
because of the reasons given in the example. 

• Thirdly, we suggest to replace the word ‘employs’ with the word ‘engaged’ in the sentence
“RCo employs an experienced local management team to …”.  The word “employs” seems to
imply that only an employer-employee relationship between RCo and the local management
team would be acceptable.  RCo could have access to the same substance in Country R through
other means, for example by contracting with an affiliated entity employing such personnel,
engaging the services of investment manager personnel, or hiring independent contractors in
Country R.

• Finally, it would be important for the non-CIV industry to receive confirmation that a variation
on this factual situation will lead to the same conclusion. For legal, governance, liability and
funding reasons, it may be that the regional platform materially functions in the same fashion
as described in the example, but that instead of one holding company for all investments,
separate entities are set up to carry out the investment activities. These entities are all located
in the same holding country and the difference in the organizational structure compared to a
single holding company situation does not have an impact on the tax position in the specific
country. To address this concern, a paragraph could be added at the end of the example
indicating: “The conclusions in this example will be the same for a fact pattern whereby all the
facts and circumstances are comparable, except for the fact that the fund, for legal,
governance, liability and funding reasons sets up a separate holding entity in State R for each
separate investment or for certain categories of investments. In order to receive the same
treatment the use of multiple holding companies should not lead to relevant differences in the
taxation of the investments.”

Proposed Mark-Up 

Regional Investment Platform example 

RCo, a company resident of State R, is a wholly-owned subsidiary of a Fund, an institutional 
investor that is a resident of State T and that was established and is subject to regulation in State T 
[We suggest adding either in the main text or in a footnote, the following language: “or could also 
be a wholly-owned subsidiary of a State T partnership treated as fiscally transparent under the 
domestic tax law of State T, bringing together a wide range of investors and established by a 
regulated professional investment management company.”]. RCo operates exclusively to generate 
an investment return as the regional investment platform for Fund through the acquisition and 
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management of a diversified portfolio of private market investments located in countries in a 
regional grouping that includes State R. The decision to establish the regional investment platform 
in State R was mainly driven by the availability of directors with knowledge of regional business 
practices and regulations, the existence of a skilled multilingual workforce, State R’s membership 
of a regional grouping and use of the regional grouping’s common currency [We suggest to delete 
the language in italics or to replace it with other language reflecting a link to the region.] and the 
extensive tax convention network of State R, including its tax convention with State S, which 
provides for low withholding tax rates. RCo employs [We suggest to replace the language in italics 
with the word “engages”] an experienced [We suggest to replace the language in italics with “a 
qualified”] local management team to review investment recommendations from Fund, approve 
and monitor investments, carry on treasury functions, maintain RCo’s books and records, and 
ensure compliance with regulatory requirements in States where it invests. The board of directors 
of RCo is appointed by Fund and is composed of a majority of State R resident directors with 
expertise in investment management, as well as members of Fund’s global management team. 
RCo pays [We suggest to replace the word in italics with “is subject to”] tax and files tax returns in 
State R.  

RCo is now contemplating an investment in SCo, a company resident of State S. The investment in 
SCo would constitute only part of RCo’s overall investment portfolio, which includes investments 
in a number of countries in addition to State S which are also members of the same regional 
grouping. Under the tax convention between State R and State S, the withholding tax rate on 
dividends is reduced from 30 per cent to 5 per cent. Between State S and State T [We suggest to 
replace the language in italics with: “the residence state of the investors.”], the applicable 
withholding tax rate on dividends is 10 per cent. [We suggest to replace the language in italics 
with: “varies and in most cases is higher than 5 per cent.”]   

In making its decision whether or not to invest in SCo, RCo considers the existence of a benefit 
under the State R-State S tax convention with respect to dividends, but this alone would not be 
sufficient to trigger the application of paragraph 7. The intent of tax treaties is to provide benefits 
to encourage cross-border investment and, therefore, to determine whether or not paragraph 7 
applies to an investment, it is necessary to consider the context in which the investment was 
made, including the reasons for establishing RCo in State R and the investment functions and 
other activities carried out in State R. In this example, in the absence of other facts or 
circumstances showing that RCo’s investment is part of an arrangement or relates to another 
transaction undertaken for a principal purpose of obtaining the benefit of the Convention, it would 
not be reasonable to deny the benefit of the State R-State S tax convention to RCo. [We suggest 
adding the following language at the end of the example: “The conclusions made in this example 
are the same for a fact pattern whereby all the facts and circumstances are comparable, except for 
the fact that the Fund for legal, governance, liability and funding reasons sets up a separate 
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holding entity in State R for each separate investment or for certain categories of investments. The 
use of multiple holding companies should lead to similar taxation of the investments.”]  

Example 3: Rationale for Comments 

• Firstly, we would like to suggest broadening the language to make clear that this example
includes additional types of private market investments other than real-estate investments.

• Secondly, we would like to mention that the comment made in the regional platform example
on the use of separate holding companies per investment is also relevant for this example.

• Finally, we believe the example as it is written now is too restrictive as it only applies if all of
the investors are equivalent beneficiaries, which is inconsistent with the existing CIV example
in the Commentary.  We would therefore like to call on the OECD / the Inclusive Framework on
BEPS Implementation to consider reflecting a threshold in this example that in effect is similar
to the one reflected in the existing CIV example, Example D. In Example D relating to treaty
entitlement of CIVs, a majority of the investors in RCo were residents if State R but a number
of investors were residents of States with which the source state did not have a tax treaty.
Thus, one possibility would be to include the following language in the non-CIV example, which
draws on the language used in the already agreed to CIV Example D: “A wide and diverse group
of investors has invested in the Fund. The majority of these investors are residents of countries
that have tax treaties with the investment country under which the investor would have
received equivalent treaty benefits as the benefits to which Holdco is entitled, if the investor
owned the same interest in the investment country.”

Proposed Mark-Up 

Immovable Property non-CIV fund example 

Real Estate Fund, a State C partnership treated as fiscally transparent under the domestic tax law 
of State C, is established to invest in a portfolio of real estate investments in a specific geographic 
area. [We suggest that a footnote be included indicating the analogous applicability to other types 
of private market investments.]  Real Estate Fund is managed by a regulated fund manager and is 
marketed to institutional investors, such as pension schemes and sovereign wealth funds, on the 
basis of the fund’s investment mandate. A range of investors resident in different jurisdictions 
commit funds to Real Estate Fund. The investment strategy of Real Estate Fund, which is set out in 
the marketing materials for the fund, is not driven by the tax positions of the investors, but is 
based on investing in certain real estate assets, maximising their value and realising appreciation 
through the disposal of the investments. Real Estate Fund’s investments are made through a 
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holding company, RCo, established in State R. RCo holds and manages all of Real Estate Fund’s 
immovable property assets and provides debt and/or equity financing to the underlying 
investments. RCo is established for a number of commercial and legal reasons, such as to protect 
Real Estate Fund from the liabilities of and potential claims against the fund’s immovable property 
assets, and to facilitate debt financing (including from third-party lenders) and the making, 
management and disposal of investments. It is also established for the purposes of administering 
the claims for relief of withholding tax under any applicable tax treaty. This is an important 
function of RCo as it is administratively simpler for one company to get treaty relief rather than 
have each institutional investor process its own claim for relief, especially if the treaty relief to 
which each investor would be entitled as regards a specific item of income is a small amount. After 
a review of possible locations, Real Estate Fund decided to establish RCo in State R. This decision 
was mainly driven by the political stability of State R, its regulatory and legal systems, lender and 
investor familiarity, access to appropriately qualified personnel and the extensive tax convention 
network of State R, including its treaties with other States within the specific geographic area 
targeted for investment. RCo, however, does not obtain treaty benefits that are better than the 
benefits to which its investors would have been entitled if they had made the same investments 
directly in these States and had obtained treaty benefits under the treaties concluded by their 
States of residence. [We suggest replacing the language in italics with: “A wide and diverse group 
of investors has invested in the Fund. The majority of these investors are residents of countries 
that have tax treaties with the investment country under which the investor would have received 
equivalent treaty benefits as the benefits to which Holdco is entitled, if the investor owned the 
same interest in the investment country”]. 

In this example, whilst the decision to locate RCo in State R is taken in light of the existence of 
benefits under the tax conventions between State R and the States within the specific geographic 
area targeted for investment, it is clear that RCo’s immovable property investments are made for 
commercial purposes consistent with the investment mandate of the fund. Also RCo does not 
derive any treaty benefits that are better than those to which [the majority of] its investors would 
be entitled and each State where RCo’s immovable property investments are made is allowed to 
tax the income derived directly from such investments [We suggest adding a footnote here 
indicating that if the investment is made in property other than immovable property, the language 
should be read to reflect that the income earned by Rco is subject to tax in State R]. In the absence 
of other facts or circumstances showing that RCo’s investments are part of an arrangement, or 
relate to another transaction undertaken for a principal purpose of obtaining the benefit of the 
Convention, it would not be reasonable to deny the benefit of the tax treaties between RCo and 
the States in which RCo’s immovable property investments are located. [We suggest adding the 
following language at the end of this example: “The conclusions made in this example are the 
same for a fact pattern whereby all the facts and circumstances are comparable, except for the 
fact that the Fund for legal, governance, liability and funding reasons sets up a separate holding 
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entity in State R for each separate investment or for certain categories of investments.  The use of 
multiple holding companies should lead to similar taxation of the investments].  

Conclusion: 

Private equity funds are not in the business of treaty shopping. The primary purpose of private 
equity, just like other non-CIVs, is a business purpose, i.e. the co-investment arrangement or pooling 
of capital to make investments. Tax treaty access will remain crucial in order to achieve tax 
neutrality for funds, and to avoid double or even triple taxation in genuine bona fide investment 
structures. 

The private equity industry fully appreciates the concerns of the OECD that action is needed to 
effectively prevent double non-taxation, as well as cases of no or low taxation associated with 
practices that artificially segregate taxable income from the activities that generate it.  

We would be delighted to discuss this letter or any other issues relating to the private equity 
industry if you have further questions. 

Michael Collins  Jason Mulvihill 
Chief Executive  General Counsel 
Invest Europe   American Investment Council 
michael.collins@investeurope.eu JMulvihill@investmentcouncil.org 
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Tax Treaties, Transfer Pricing and Financial Transactions Division 
OECD/CTPA 
2, rue Andre Pascal 
75775 Paris Cedex 16 
France  

By email to: taxtreaties@oecd.org 

3 February 2017 

Re: BEPS ACTION 6 Discussion Draft on non-CIV examples 

Dear Sir, Madam 

The Irish Debt Securities Association (IDSA) welcomes the opportunity to comment on the OECD’s 
Public Discussion Draft on non-CIV examples. As you are aware the IDSA has made previous 
submissions into the BEPS consultation process, including in relation to this issue, and we would be 
grateful if this communication could be read in the context of those previous submissions.  

We think it is very helpful that the OECD is considering the inclusion of three examples on non-CIV 
funds in the draft updated Commentary for the OECD Model Tax Convention on the principal 
purpose test (PPT). You will be aware that there are very many different categories of non-CIV funds 
but the restriction to three illustrations is understandable given the overall number of examples in 
the proposed Commentary. We assume however that the examples are illustrative rather than 
limiting in nature and we strongly recommend that it be made clear that not being able to match any 
one particular point set out in the examples does not exclude a non-CIV from passing the PPT and/or 
otherwise accessing treaty benefits. We assume the intent is to identify a range of indicators which 
will be taken into account in light of all the circumstances, rather than prescribing a set of minimum 
standards which have to be achieved in each case.  

We understand that no final agreement has yet been reached on the inclusion of these examples, 
but we would be strongly of the view that a slightly adapted version of each would usefully clarify 
the application of the PPT rule to common transactions involving non-CIV funds. The adaptations we 
suggest are as follows: 

• In Example 1 to clarify that the reference to a regulated institutional investor is not a
prerequisite for a Regional Investment Platform provided there are sound business reasons for
the structure as set out in the Example. For the same reason a diversified portfolio of private
market investments located in countries in a regional grouping should not necessarily be
required before a PPT test can be passed. In addition, it would be relatively unusual for a
company such as RCo to have employees. Indeed, subsidiaries of some regulated funds may be
precluded from having employees.  We would suggest amending the language slightly to reflect
this so that it reads: “RCo appoints experienced local directors to review investment
recommendations from the Fund, approve and monitor investments and engages service
providers to carry on treasury functions, maintain RCo’s books and records, and ensure
regulatory requirements in States where it invests.”
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• In Example 2 a particular point is made of State T having a tax treaty with State S that provides
benefits equivalent to those provided under the State R-State S tax treaty. It might be better to
ensure all the examples refer to there being a treaty benefit, albeit one that is not a decisive
factor in the commercial decision to make the investment. We assume this was intended
anyway, as the Example acknowledges that in making its decision to sell receivables owed by
enterprises resident in State S, the bank and RCo considered the existence of a benefit under the
State R-State S tax convention with respect to interest. Also, it would be helpful to clarify that
listing does not necessarily mean active trading or liquidity (for instance listing may facilitate off-
exchange trading). Finally, we would recommend that you elaborate on the meaning of ‘widely-
held’ and confirm that notes or funding will be widely-held where it is ultimately (i.e. directly or
indirectly) held by a number of investors.  This is to deal with ownership through nominee or
feeder structures, where there is only one immediate holder (eg, a feeder fund) though one
which itself directly or indirectly has a number of investors. Also, it would be helpful to clarify
that the financing could equally take the form of secured bank, or syndicated, financing, as well
as the issue of listed Notes.

• In Example 3 the references to ‘regulation’ should not be seen as a requirement either in
relation to the manager or the platform. Additionally, in our view the legal form of the fund
entity should not affect the application of the PPT test. Instead, we consider that it is the
substantive criteria listed in the example that are important for PPT purposes. Many fund
vehicles are established in corporate form, but this does not affect the principle that they are
merely co-investment vehicles. In particular, the fact that a fund vehicle is in corporate form
should not afford any "tax deferral" advantage to an investor, given that modern tax systems in
the countries where investors are located will operate to prevent this e.g. through CFC or PFIC
type rules. If the possibility of tax deferral is a concern, we would suggest that one assumption
that could be added to this example is that the fund vehicle is not established to afford a tax
deferral opportunity for an investor. On that basis, we would submit that the reference to the
fund being transparent in nature is omitted. If the reference to the fund entity being fiscally
transparent is to be included in the example, we would submit that this should be a reference to
it being legally transparent under the legal system of the country where the fund vehicle is
established.

We would also submit that this example, Example 3 relates to a fund investing in assets
generally not just real estate.

• In all 3 examples it would be worth pointing out that a well-established regulatory, legal,
servicing and tax regime for a particular activity should be taken as a positive indicator for the
decision to locate the activity there

We appreciate the efforts of the OECD in finding a reasonable solution to the non-CIV’s issue and 
would be delighted to assist with any clarifications or elaborations required 

Yours faithfully, 

GARY PALMER 
Chief Executive 

Irish Debt Securities Association 
36 Upper Fitzwilliam St. 
Dublin 2 
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Tax Treaties 
Transfer Pricing and Financial Transactions Division 
OECD/CTPA  
OECD Headquarters 
2 Rue Andre Pascal 
75116 Paris 
France 

3 February 2017 

Dear Madam/Sir 

Public Consultation on Treaty Entitlement of Non-CIV Funds 

We are writing to you in response to your public discussion draft on the treaty entitlement of non-CIV 
funds dated 6 January 2017 and, in particular, the draft examples related to the application of the principal 
purposes test rule to transactions involving non-CIV funds.  

Irish Funds is the representative body of fund managers, custodian banks, administrators, transfer 
agents, professional advisory firms and other specialist firms involved in the international fund services 
industry in Ireland.  Ireland is a leading centre for the domiciling and administration of collective 
investment vehicles, with industry companies providing services to collective investment vehicles with 
assets totalling in excess of €3.8 trillion. 

Irish Funds acknowledges the good work that has been done to date in respect of Action 6 of the OECD’s

Base Erosion and Profit Shifting project, and welcomes the opportunity to discuss the PPT rule and its 
application to non-CIV funds in more detail. 

1 Initial observations 

We have two general initial comments which we have addressed in turn below. 

 Tax deferral concerns  As mentioned in our earlier submission of 22 April 2016, we
believe that tax deferral concerns should not be a prime consideration in deliberations
regarding the scope of the PPT rule, and that giving material weight to this concern in the
current discussions will incorrectly limit the ability of investment funds to access treaty
benefits.  It is well accepted that investment funds (whether CIVs or Non-CIV funds) may
involve a deferral of receipt of income by investors (and thus a deferral of tax), due to the
bona fide commercial reason that investment funds may reinvest profits in further
investments, as opposed to distributing profits annually to investors.  Many States do,
however, have domestic tax deferral rules dealing with fund investments.  However, a
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completely normal reinvestment strategy of an investment fund, when due to its bona fide 
investment policies, should not be penalised by unjustifiably treating such commercial 
decision as a tax-motivated avoidance step.  We submit that the question of denying treaty 
access by virtue of the PPT rule should be a separate point, to be determined primarily by 
reference to preventing treaty-shopping (which is also something that domestic tax rules 
cannot easily counter). Denying treaty benefits by reference to tax deferral concerns is 
disproportionate and unfair when there is no treaty shopping, as it would distort bona fide 
investment strategies and thus, inevitably, discourage investment funds from long-term 
investment strategies. 

 Unfair effect on majority investors  A general effect of the currently-proposed PPT
examples is that investors in a Non-CIV who are themselves ‘equivalent beneficiaries’

could (indirectly) be denied treaty benefits due to the presence of a minority of investors
in the Non-CIV who are not ‘equivalent beneficiaries’.  In other words, an application of

the PPT examples could heavily penalise the majority of investors in a Non-CIV in a very
disproportionate way.  For example, a Non-CIV fund may have a majority of investors
resident in jurisdictions having equivalent treaties with the source jurisdiction and a
minority of investors resident elsewhere.  If treaty access was denied to such a Non-CIV
fund due to the PPT rule and the application of the current examples, this would be penal
to that majority of investors because they would have been in a materially better position
had they invested directly in the underlying investments (rather than through the Non-CIV
fund).  We submit that this is not a desirable result.  Generally, the rationale for individual
investors coming together to invest through an investment fund is to benefit from
economies of scale and the expertise of a skilled investment manager, not tax avoidance
or ‘treaty shopping’, yet the current examples do not reflect this reality.

2 Primary comment – Widely-held regulated Non-CIVs 

Our primary comment is that the proposed examples still do not deal with a most important 
category of Non-CIV fund.  These are Non-CIV funds which are subject to investor-protection 
regulation, are widely held and invest in assets other than marketable securities (“Widely-held 
Regulated Non-CIVs”). 

The 2010 CIV Report1 confirmed the position that CIV funds2 should be granted treaty access in 
their own right, provided 3 conditions are satisfied; (a) the managers of the CIV have discretionary 
powers to manage the assets on behalf of the holders of interests in the CIV, (b) the CIV fund is 
a ‘person’, and (c) the CIV fund is a ‘resident’ of the State in which it is established.  The 

conclusions of the 2010 CIV Report were reaffirmed in the BEPS Action 6 Report 2015. 

We strongly submit the following: 

1 The Granting of Treaty Benefits with Respect to the Income of Collective Investment Vehicles, OECD, 23 April 2010 

2.The 2010 CIV report defined the term “CIV” to mean funds that are widely held, hold a diversified portfolio of securities and are
subject to investor protection regulation in the country in which they are established.
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2.1 there is no fair or logical reason to treat Widely-held Regulated Non-CIVs differently to CIV 
funds, merely because they invest in a different asset class; 

2.2 the types of assets in which a fund invests should not, under any reasonable 
consideration, impact on the fund’s entitlement to treaty relief.  We believe that this is an 
uncontroversial principle;3 

2.3 Widely-Held Regulated Non-CIVs are an entirely different category to other types of Non-
CIV (which may be unregulated and/or closely held).  To treat Widely-Held Regulated Non-
CIVs in the same manner as other Non-CIVs is therefore incorrect and unfair, and will 
detrimentally affect the availability of capital in the global economy; 

2.4 the OECD’s Commentary must therefore address the entitlement of Widely-Held 
Regulated Non-CIVs to treaty entitlements; 

2.5 it is entirely appropriate that Widely-Held Regulated Non-CIVs are granted treaty relief in 
the same manner as CIV funds; and 

2.6 there will be a significant economic detrimental impact on the global economy if Widely-
Held Regulated Non-CIVs were denied treaty entitlements.4   

To illustrate the important global economic role which Widely-Held Regulated Non-CIVs play, it is 
helpful to highlight steps being taken by the European Union.  What is key to understand is that 
(by definition) CIV funds are unable to engage in many of the relevant investments, as the 
investments being made are not in ‘securities’: 

 The AIFMD Directive regulatory regime in the European Union is designed to encourage 
global business in Non-CIVs.5  Widely-Held Regulated Non-CIVs which are marketed on 
a global level are significantly more efficient.  Crucially, globally-marketed Widely-Held 
Regulated Non-CIVs can benefit from important economies of scale (when compared with 
domestically-marketed Widely-Held Regulated Non-CIVs) and thus benefit investors, and 
this was acknowledged by the OECD in its 2010 CIV Report.6 

 The European Union is promoting a new form of Non-CIV fund, called the European long-
term investment fund (the ELTIF).  These Non-CIV funds are designed to increase the 
financing for transport infrastructure, sustainable energy, housing, hospitals, technology 
roll-outs and the further growth of SMEs, and other projects.  The European Union believes 

3.Treaty partners of course retain the right to determine between themselves the allocation of taxing rights for different asset
classes (eg, income from immovable property, interest from debts etc).  The allocation of taxing rights between treaty partners
is not in question here.  The granting of relief under the treaty, once the allocation of taxing rights has been agreed, is the
relevant issue.

4 There has been a growth in the volume of investment in alternative assets in recent years, which now form a material part of 
diversified investment portfolios.  If treaty benefits are denied to Non-CIV funds (because the assets in question are not
‘securities’), it simply dis-incentivises in these alternative asset classes.

5 Directive 2011/61/EU 

6 Paragraph 16 of the 2010 CIV Report. 
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that Non-CIVs will play a ‘crucial role’ in complementing bank financing to ‘better mobilise

capital markets [and] help tackle financing gaps’.  The overall intention of promoting Non-
CIVs in this market is to ‘boost European long-term investments in the real economy’.

 The European Union is also promoting Non-CIVs as part of the solution to increasing and 
diversifying the funding sources for Europe’s businesses and long-term projects, under its 
Capital Markets Union action plan (announced in 2015).  The European Union has 
concluded that the capital available to be invested by investment funds should ‘play a

bigger role in providing financing to companies that struggle to get funding, especially 

SMEs and start-ups’.  By definition, these investment funds will be Non-CIVs because the 
investment made by these investment funds will not take the form of ‘securities’. 

 The capital held by Widely-Held Regulated Non-CIVs domiciled in the European Union is 
very significant.  It is estimated that over €1 trillion of capital is held by Regulated Non-
CIVs distributed on a cross-border basis in the European Union, and a very large 
proportion of these would be viewed as widely-held.  This is a very large source of capital 
for investment in the real economy and therefore it is crucial that the PPT rule does not 
deny treaty benefits to such funds unless there are very good reasons for doing so. 

The current proposed examples do not address the situation of the Widely-Held Regulated Non-
CIV.  Therefore, an additional example is required to ensure that States have guidance on how 
to apply the PPT rule to Widely-Held Regulated Non-CIVs.  Otherwise, uncertainty and 
inconsistency will arise in the coming years in the application of the PPT rule to Widely-Held 
Regulated Non-CIVs.  We have set out a proposed example below.  We believe that this revised 
example should not be too long, too specific nor too controversial for inclusion in the OECD’s

commentary.   

We acknowledge that this example includes a reference to a minority of the investors not being 
‘equivalent beneficiaries’ but we submit that this should not be controversial, for a number of 

reasons.  First, it reflects the same position included in “Example D” on CIVs in the final report on

Action 6 and is the same essential position as contained in Example 1 (Regional investment

platform example).  Second, it is wholly consistent with the OECD’s 2010 CIV Report (with the 
only difference being the asset class).  Third, it reflects the OECD-approved position with regard 
to other widely-held entities, where the OECD states – with respect to the application of the LOB 
to publicly-traded companies – that “because the shares of publicly-traded companies are

generally widely held, these companies are unlikely to be established for treaty shopping”.  A 

widely-held regulated investment fund, whether a CIV or a non-CIV, should be treated in the same 
way as a widely-held publicly-traded company, because in neither case is the entity established 
for treaty shopping purposes. 

Our example is as follows: 

RCo is a collective investment vehicle which is a person resident in State R.  It manages 

a diversified portfolio of investment assets, including assets which are not securities.  RCo 

is itself subject to investor protection regulation in State R, including a requirement for a 

regulated independent custodian (or depositary) and a regulated investment manager. 
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The investment manager of the RCo has discretionary power to manage the assets of 

RCo on its behalf.  The shares in RCo are widely-held, and are actively marketed to 

investors in a large number of States, including those in a regional grouping that includes 

State R, and as a result most of the investors holding shares in RCo are not residents of 

State R.  A minority of investors holding shares in RCo are residents of States with which 

State S does not have a tax convention. 

RCo currently holds 15% of its portfolio in shares of companies resident in State S, in 

respect of which it receives annual dividends.  Under the tax convention between State R 

and State S, the withholding tax rate on dividends is reduced from 30% to 10%. 

RCo’s investment decisions take into account the existence of tax benefits provided under 

State R’s extensive tax convention network.  Investors’ decisions to invest in RCo are not 

driven by any particular investment made by RCo and RCo’s investment strategy is not 

driven by the tax position of the investors.   

In making its decision to invest in shares of companies resident in State S, RCo considered 

the existence of a benefit under the State R / State S tax convention with respect to 

dividends, but this alone would not be sufficient to trigger the application of paragraph 7. 

The intent of tax treaties is to provide benefits to encourage cross-border investment and, 

therefore, to determine whether or not paragraph 7 applies to an investment, it is 

necessary to consider the context in which the investment was made.  In this example, 

unless RCo’s investment is part of an arrangement or relates to another transaction 

undertaken for a principal purpose of obtaining the benefit of the Convention, it would not 

be reasonable to deny the benefit of the State R / State S tax convention to RCo. 

We do not propose to suggest any specific definition or meaning of the term ‘widely-held’ for the

purposes of Non-CIVs for two reasons.  First, no definition is used in the 2010 Report in the 
context of CIVs.  Second, we believe it would be very difficult to definitively define what ‘widely-

held’ means in the context of Non-CIVs and investment funds generally.  As mentioned in our 
previous submission on this matter, investment funds are established in a wide variety of ways, 
catering for different types of investors and intermediaries for various commercial reasons.   For 
example, a non-CIV may have only one direct investor who acts as an intermediary for a very 
broad range of investors, or a pension fund who invests on behalf of a large number of investors. 
For this reason, an all-encompassing definition would be very difficult to achieve.  We refer to our 
submission of 24 March 2016, which addressed this topic in detail. 

We have also previously suggested regulatory characteristics which could be listed by the OECD 
in its Commentary in determining whether a Non-CIV is subject to sufficient investor protection 
regulation7, and are happy to discuss these with you in detail. 

7 See submission from Irish Funds with respect to the Consultation on Non-CIV Funds, dated 22 April 2016. 
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3 General comment on the three proposed examples 

We have set out below some specific comments on the draft examples provided as part of this 
consultation process.   However, it is crucial that the Commentary’s preamble to the examples 
clarifies that the examples are not exhaustive in terms of their application.  It should be clear that 
the fact that a particular Non-CIV does not satisfy or exactly match all of the factors set out in the 
examples should not automatically cause that Non-CIV to fail the PPT rule and be fatal to it 
obtaining treaty access.  Ultimately the treaty entitlement of each Non-CIV should be based on 
an assessment of all of the factors in light of the particular facts and circumstances of that specific 
Non-CIV.  

4 Example 1 – Regional investment platform example 

Our comments on Example 1 are as follows: 

4.1 Factors for State R  The example lists 5 different factors behind the decision to locate 
RCo in State R.8  Some of these factors are very specific to the Eurozone (eg, the use of 
a common currency of a regional grouping) or the European Union (eg, a regional 
grouping).  However, it is important that this example will have application to Non-CIVs 
established in a State other than the 19 countries of the Eurozone or the 28 countries of 
the European Union.  Therefore, we submit that the OECD must indicate in its 
Commentary that the absence of one or more of these factors should not, in itself, be fatal 
to a Non-CIVs entitlement to treaty benefits, if it can nevertheless be established that the 
Non-CIV was not established in State R with a principal purpose of obtaining treaty 
benefits. 

4.2 Regulated status  There is currently no factor making reference to the Non-CIV being 
subject to investor protection regulation itself.  We submit that the regulated status of a 
Non-CIV is an important factor in determining whether treaty access should be granted. 
This reflects the principle adopted by the OECD with regard to CIVs in the 2010 CIV 
Report.  We therefore submit that an additional factor be included in the example, 
regarding the decision to locate RCo in State R, being the investor-protection regulation 
regime to which RCo is subject in State R. 

4.3 ‘Employment’ of management team  The example currently states that RCo ‘employs’

an experienced management team.  We would comment that, in practice, investment 
funds do not themselves enter into direct employment contracts with individuals.  Instead, 
investment funds enter into management contracts with other companies and it is those 
other companies which employ the individuals.  Therefore, to avoid confusion in the 
application of the example to real-life scenarios, we submit that the text be adjusted to 

8  The location of RCo was based on (1) the ‘availability of directors with [suitable] knowledge’, (2) the existence of a skilled

multilingual workforce, (3) State R’s membership of a regional grouping, (4) the use of the regional grouping’s common 
currency, (5) the extensive tax convention network of State R. 
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read “RCo engages employs an experienced local management team to review 

investment recommendations …”. 

4.4 Location of management team The example also states that RCo’s management team,

carrying out the relevant functions, is located in State R.  It is important for the OECD to 
recognise that the European Union has for many years been encouraging the freedom of 
establishment of such management teams, anywhere within the European Union.  As a 
result, in recent years the management teams (carrying out the functions described in the 
example) of Irish resident funds can frequently be located in other European Union 
countries.  We do not believe that Non-CIVs which engage management teams in other 
European Union countries, in a manner envisaged by (and encouraged by) the European 
Union, should be discriminated against with regard to treaty entitlements.  We would also 
note that, in some cases, the functions (described in the example) are actually carried out 
by directors of the fund themselves.  Therefore, we would request that the language in this 
regard is adjusted as follows:  “an experienced local management team located in RCo

or another State of the regional grouping, or the directors of RCo themselves, to 

review investment recommendations …”. 

4.5 Payment of tax  The example states that RCo pays tax and files tax returns in State R.  
However, this statement does not reflect the nature of investment funds generally.  As 
noted in the 2010 CIV Report, the general taxation approach of States to investment funds 
is that “no tax is usually paid”.9  The manner in which this result is achieved differs from 
State to State.  In some States, investment funds (including Non-CIVs) are in principle 
subject to tax but exempted if the investment fund fulfils certain criteria with regard to its 
activity (eg, its distribution practice, its regulatory status, its sources of income).  In other 
States, investment funds are subject to tax but the base for taxation is reduced, in a way 
which usually means that no tax is in fact paid.  Therefore, most (if not all) Non-CIVs which 
are resident in a State which has treaty conventions will be unable to satisfy this 
requirement of ‘paying tax’. 

We submit that this factor is unnecessary and superfluous.  If a company pays tax and 
files tax returns, it should generally be entitled to treaty benefits in any event.  The whole 
point of separately addressing Non-CIVs is that they do not pay tax, yet should 
nevertheless be entitled to treaty benefits in appropriate circumstances (as acknowledged 
in the 2016 Non-CIV Consultation).  Therefore, we submit that this sentence should be 
omitted from the example, or otherwise the example will not offer any material assistance 
to Non-CIVs in practice. 

As an alternative factor, we suggest that reference could be made to RCo and Fund filing 
FATCA and CRS returns, as follows "RCo and Fund each file automatic exchange of

information returns as required by the law of their states of residence”.

9 Paragraph 28 of the 2010 CIV Report 
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 Consistency with Example 3  To ensure consistency with example 3, it would be helpful
to add the following text: "The investment strategy of Fund and RCo, which is set out in

the marketing materials for Fund, is not driven by the tax positions of the investors in Fund,

but is based on investing in certain private market investments, maximising their value and

realising appreciation through the disposal of the investments".

5 Example 3 – Immovable property Non-CIV fund example 

We have two comments on example 3: 

5.1 Asset class  The example is currently limited in its application to a non-CIV fund which 
invests in immovable property.  In our view, the particular asset class in which an 
investment fund invests should not be a relevant factor in determining whether or not that 
fund gains treaty access.  Given the small number of Commentary examples which will 
ultimately shape the parameters of the PPT rule for the entire investment fund world, we 
submit that this example should be revised so that it does not describe the type of assets 
in which the fund invests, other than to say that they are not marketable securities. 

5.2 Equivalent beneficiaries  The example demands that all investors in the Non-CIV are 
equivalent beneficiaries.  This marks a departure from Example 1, where the investor is 
not an equivalent beneficiary.  We submit that this requirement in Example 3 renders it 
effectively redundant in practice.  In reality, some investors in most Non-CIVs will have 
different (or possibly) no treaty entitlements, especially if the Non-CIV is widely-held. 
However, it is agreed that if the obtaining of benefits under the tax conventions of State R 
was not one of the principal purposes of establishing RCo in State R, then the PPT rule 
does not deny treaty benefits.  Consequently, we submit that if a majority of investors are 
equivalent beneficiaries and the decision to locate RCo in State R was not made with the 
intention of benefitting the minority of investors who are not equivalent beneficiaries, RCo 
should be entitled to treaty benefits.   

If there was concern amongst some parties that this may set too low a threshold, the 
example could instead make reference to “a small minority of investors being resident in 

countries which do not have a comprehensive tax convention with State S”.

5.3 Legal Form of Real Estate Fund  Whether the Real Estate Fund is tax transparent or not 
should not make a difference, we submit, to the question of RCo’s treaty entitlement. 

Given the small number of Non-CIV examples, it may be simpler to omit this aspect of the 
example. 

6 Potential impact of the OECD’s Commentary 

The adoption of the currently-proposed examples would, we believe, result in an increase in the 
coming years in domestically-marketed funds, and a relative decrease in globally-marketed funds, 
due to the relative ease with which domestically-marketed funds will be able to establish treaty 
entitlements.  This would undoubtedly be a retrograde step, and the OECD must be very 
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cognisant of the impact which its Commentary will have on the development of the investment 
fund industry. 

While other regulatory authorities and regional groupings are seeking to promote the growth of 
global cross-border investment funds, because of the great economies of scale they generate 
(and the consequent reduction in fees and expenses for investors), the OECD could be seen to 
be acting as a brake on such development (or even reversing it) if the Commentary adopted by 
the OECD with respect to Non-CIV funds is seen to dis-incentivise globally-marketed Non-CIV 
funds.  Therefore, we submit that there are strong economic reasons for the OECD to revise and 
adjust the examples, to ensure that Widely-held Regulated Non-CIVs do not suffer discrimination 
in this way. 

7 Near-term review 

Whatever examples are ultimately adopted by the OECD with respect to Non-CIVs funds, we 
believe it is very important that a review is carried out of the impact of these examples on real-life 
scenarios in 2 – 3 years’ time.  This will allow evidence-based feedback to be provided by the 
investment fund managers regarding the impact of these examples, coupled with the PPT rule, 
on the investment activities of Non-CIV funds.  It should show whether, in fact, there has been a 
relative reduction in globally-marketed funds because of the examples published by the OECD. 

Given the economic importance of this matter and the gaps still evident in the draft examples, we believe 
that further engagement should continue between the investment fund industry and the OECD on the 
treatment of Widely-held Regulated Non-CIVs, and we are happy to provide further information or detail 
(and respond to questions) in this regard, whether by writing or in person. 

Yours sincerely, 

Pat Lardner 

Chief Executive 
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Tax Treaties, Transfer Pricing and Financial Transactions Division, 
OECD/CTPA 
2, rue Andre Pascal 
Paris 
France 

By email only: taxtreaties@oecd.org 

3 February 2017 

Dear Sir 

BEPS Action 6 Discussion Draft on non-CIV examples 

We refer to the Discussion Draft on non-CIV examples (the “Discussion Draft”) published on 
6 January 2017, with a closing date for responses of 3 February 2017.  

This response has been prepared by Jersey Finance Limited (JFL) and the Jersey Funds 
Association (JFA).   

JFL is run as a not-for-profit organisation and was formed in 2001 to represent and promote 
Jersey as an international finance centre of excellence.  We are funded by members of the 
local finance industry and the States of Jersey Government. A full list of our members is 
available on our website1.  JFL maintains offices in Jersey, Dubai, Hong Kong, Mumbai and 
New Delhi, along with representation in London and Shanghai. JFL maintains a high-level of 
involvement and engagement with its members through regular meetings and events, 
attendance at trade association meetings and through its role as an intermediator for 
industry with both government and regulator e.g. on matters of policy and the development 
of legislation and regulation.  

The JFA represents Jersey’s well established and growing funds industry. It works with the 
funds industry, policymakers, regulators and legislators to promote the highest standards 
of professional conduct amongst funds organisations. The JFA encourages cooperation 
between its members and provides a forum for discussion and exchange of ideas on matters 
in which its members share a mutual interest, as well as a medium through which its 
members may express professional opinions of public matters. 

The JFA currently has approximately 100 members, who include fund managers, 
administrators and depositaries, as well as institutional investors, fund of funds managers, 
and advisors representing all facets of Jersey’s funds industry. Our fund manager members 
manage investment funds covering a cross section of asset classes, comprising assets, and 

1 https://www.jerseyfinance.je/member-directory/a-z   
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representing investors, based across a range of jurisdictions, representing Jersey’s global 
standing as a centre for funds. 

This response has been prepared on the basis of discussions and views supplied by our 
respective memberships.  Whilst JFL and the JFA do not represent Jersey’s finance industry 
in its entirety, and whilst we cannot guarantee that the views of individual members are not 
at variance with the views expressed, we are as confident as we can be that this response is 
broadly representative of an industry view.  Whilst JFL is part-funded by Jersey’s 
Government, the Government has not contributed to this response. 

In preparing our response, we have first sought to provide an overview of Jersey’s funds 
sector and our opinion of the wider non-CIV treaty access question, before commenting on 
the Discussion Draft’s three examples.  

Jersey’s funds sector 

1. Jersey has developed a respected funds sector that offers a broad range of fund
regimes from regulated options through to the more sophisticated and institutional
end of the market. 1,125 funds are either established or serviced from Jersey with a
net asset value totalling GBP 237.3 billion.2

2. Jersey is a specialist centre for alternative asset classes, particularly real estate,
private equity and hedge funds which, combined, account for around 70% of its
overall funds business. More recently, the island has seen particular growth of debt,
credit and infrastructure funds.

Jersey’s reputation 

3. Jersey is one of the best regulated international finance centres, a position that has
been acknowledged by independent assessments from some of the world’s leading
bodies including the OECD, MONEYVAL, ESMA and the IMF.

4. Jersey is fully aligned with the highest standards of the EU Anti-Money Laundering
Directive and was one of the first international finance centres to become a full
signatory to the IOSCO Multilateral Treaty, an international benchmark for cross
border co-operation between regulators. Jersey was also an early adopter of the
Common Reporting Standard, the global standard in Automatic Exchange of
Information.

5. Jersey's world class reputation is continually strengthened by its on-going
commitment to comply with international standards, regulation and transparency.
The Jersey authorities are fully committed to transparency and the exchange of
information for tax purposes and Jersey's practices demonstrate a responsive and
co-operative approach in these areas.

2 As of 30 September 2016. Financial Services Industry Quarterly Report.  
https://www.jerseyfinance.je/media/Technical-Quaterly-
Reports/Quarterly%20report%20for%20period%20ended%20September%202016.pdf 
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6. There is growing demand for secure and efficient multinational transactions. Jersey
offers tax neutrality to investors, which means individuals and companies who are
conducting business globally can pool investments from multiple economies to
finance projects around the world, efficiently and cost-effectively. Jersey’s robust
legal framework and sound judiciary offer protection to investors who might be
uncomfortable investing directly into riskier countries.

Comments on the principles of treaty access for non-CIV funds 

7. As noted in JFL’s response to the OECD consultation paper published on 24 March
2016, entitled the treaty entitlement of non-CIV funds, non-CIVs that are established
in jurisdictions such as Jersey are required to comply with internationally accepted
standards on transparency and information exchange and are highly unlikely to be
used for the purpose of treaty shopping, either directly or indirectly.

8. We maintain that, longer term, there is an opportunity to share a global set of
regimes based on the advantages of transparency. Historically, an important driver
for using a jurisdiction such as Jersey has been to achieve tax neutrality to ensure a
commercially viable investment and return. Therefore, investors should not face a
worse outcome by investing through a fund than if they had invested directly in the
underlying assets. To the extent that these features are combined with effective
systems for administration and reporting of the identity and tax position of
investors, then this would have the potential to maximise investor returns through
the simplification of administrative processes and overall fund structures.

9. The move towards creating registers of ultimate beneficial ownership further
demonstrates that funds and fund managers will need to have the capabilities to
understand who the ultimate investors are and where they are resident.  Admittedly
this may not capture all ultimate beneficial owners as the rules may only require
those with a beneficial interest above a certain level to be identified, but nevertheless
a requirement to look through to ultimate beneficial owners will still arise.
Expanding that capability to deal with any requirements imposed from the Action 6
outcomes could be achievable for those fund managers that wish to claim treaty
benefits on behalf of their investors.

10. We would further note that the concept of tracking ultimate beneficial owners and
passing that information down the chain of ownership already exists under certain
US tax provisions and therefore this type of process could be also adapted to deal
with Action 6.

11. Where the treaty entitlement of investors needs to be established, creating a uniform
approach to achieving this should be developed.  For example, in the US, W-8 and W-
9 forms are used and are generally well understood by the funds sector.  If funds are
required to establish additional information about investors, it is imperative that an
internationally-agreed standard is developed (jointly with interested parties) for
capturing this information in order to reduce the administrative burden for funds,
service providers and investors. The self-certification templates developed under the
Common Reporting Standard (CRS) also highlight that it is possible to develop
templates for use in a multilateral standard.

125



12. Although Jersey is an early adopter of CRS and related transparency initiatives, these
processes remain, globally, at a relatively early stage and there remains work to be
done to develop a viable set of regimes. We consider that elements of the “global
streamed fund” concept could be helpful in this regard, and believe that the
principle of administering elements of self-certification by investors could provide
practical solutions for administrators and would be particularly workable for illiquid
long term structures, from private equity to real estate, debt or infrastructure.

13. We would also like to highlight the lack of progress in relation to the treaty
entitlement of widely held listed funds, particularly those that are listed on
recognised stock exchanges and where there is frequent trading in the listed shares.
It should be recognised that widely held listed funds are highly unlikely to be
established with the principal purpose of obtaining treaty benefits, even where
intermediate holding structures are used, and should therefore pass the Principal
Purpose Test. This is likely to be the case even where the entity claiming treaty
benefits is owned by a listed fund established in a non-treaty jurisdiction, provided
that jurisdiction adheres to globally accepted standards regarding transparency,
information exchange and anti-money laundering.  We therefore recommend that
consideration is given to developing text that would permit qualifying widely held
listed funds and their subsidiaries to receive treaty benefits. It must be
acknowledged that, for most widely held listed funds, the requirement to understand
the tax treaty entitlement of the fund investors is too problematic to allow for
effective implementation, without further action these funds will continue to suffer
unnecessary withholding taxes.

Comments on the Discussion Draft examples 

General Comments 

14. On the basis of the examples only, non-CIVs will still have to live with the
uncertainty that an attempt to apply the examples would create and the potential
retrospective challenge by a tax authority. A procedure for confirming entitlement to
treaty benefits might be worth exploring, provided a common approach can be
agreed. Alternatively, the examples (which appear highly specific) need to be
developed further to provide greater certainty of treatment and to provide non-CIVs
with further guidance on the extent to which they can rely on the examples where
they only partially match the examples included in the Discussion Draft.

15. The equivalence of benefits which a resident of State T (Fund location), that has a tax
treaty with State S (investee location), achieves compared to those provided under
the tax treaty between State R (platform location) and State S is perhaps confusing. It
might be better to ensure all examples refer to there being a treaty benefit, albeit one
that is not a major factor in the commercial decision to make the investment.

16. While it may be fairly obvious, the term “institutional investor” should be defined to
provide greater certainty.

Example 1 
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Definition of regulation 

17. We consider that the term “subject to regulation” must be carefully considered and
clarified. By way of example, in determining whether a non-CIV fund might be
entitled to treaty benefits, part of the March 2016 consultation focussed on the
question of whether a fund was widely held and/or highly regulated.

18. We would reiterate that it is misleading to suggest that high regulation is an
alternative to being widely held.  The fact that a fund is not highly regulated is often
down to the fact that the investors do not require – or, indeed, desire due to the
additional costs – a highly regulated product, so the funds sector has evolved to
develop lightly regulated products to meet this demand.  This will generally be the
case when funds are held by institutional and/or sophisticated investors and is
particularly relevant to non-CIV funds.  Please see the points previously made in the
JFA submission to the 24 March 2016 consultation on this point.

Substance 

19. One of the main areas of focus in this example is the substance in State R. The OECD
has noted that the PPT is a test of purpose and not a test of substance and therefore
this example is flawed by focusing on the substance to satisfy the principal purpose.
It would be preferable (as considered in Example 3), to look at the treaty entitlement
of the ultimate investors had they invested directly to determine if the treaty
benefits obtained by RCo are appropriate. A significant proportion of investors in
alternative funds are institutional, tax exempt investors and it should be recognised
that holding structures are often established in treaty locations for administrative
ease, and to ensure the investor is not disadvantaged by investing through a
professionally managed investment scheme. The simplified LOB, as set out in the
MLI would go some way to achieving this.

20. The example is too onerous in setting the level of RCo activity required to
demonstrate substance in State R. If RCo has a suitably strong management team
located in State R there should not also be a requirement for the majority of the
board of directors to be residents of State R. In requiring this, the example appears
to:

a. constrain unreasonably how many large funds would choose to operate;

b. remove, to an extent, the freedom of establishment and movement of
individuals, which will tend to reduce the overall quality of governance;

c. introduce an element of artificiality to situations where, irrespective of
suitable State R directors being available, due simply to the size of State R the
depth of this resource is limited; and

d. discriminate on a protectionist basis against smaller states.

A more reasonable position would be to remove all the restrictions on the 
composition of the Board which should rather be a matter for investor governance 
and regulatory best practice. 

Example 2 
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21. The example does not make clear what aspects of the transaction might give concern
in considering the application of a PPT. The example needs to be expanded as it
currently only deals with a situation where the bank and RCo would have received
the same benefits in State S, and there will be many other examples where the treaty
benefits available to the bank and RCo, through their respective treaties with State S,
will be different.

Example 3 

22. In principle, we broadly agree with the conclusions reached in this example, though
there are points of clarification which would be helpful.

Treaty entitlement of UBOs. 

23. We note that the example states that RCo “does not obtain treaty benefits that are
better than the benefits to which its investors would have been entitled if they had
made the same investments directly”. This example appears to be absolute in its
reference to investors, implying that, in such an example, treaty access would only
be available where this is the case for all investors.

24. As we have set out previously, it would be highly unusual for a non-CIV which is to
be widely held to be formed with the principal purpose of obtaining treaty benefits.

25. Allowing a fund with diverse investors to have a minority of investors that are not
treaty qualified should not constitute treaty abuse where the fund was not
established for the purpose of providing minority investors access to treaty benefits.

26. We would encourage consideration to be given to specifying a minimum level of
treaty-eligible investors that are required in a fund (looking through to the ultimate
beneficial owners) in order for the fund to be able to enjoy treaty benefits.

27. In turn, the question to resolve is what percentage of the fund’s investors are
required to be treaty-eligible investors resident in a country that would have been
able to enjoy the same or better rate as the non-CIV fund. A reasonable and
consistent solution here would be a 50% requirement, failing which one would look
to the 75% proposed in the simplified LOB in the multilateral instrument

28. An additional (if the derivative benefits test could not be satisfied) or alternative
approach would be to look through to the status of the investors in the fund and
determine the relevant rate(s) of withholding tax that would have applied had they
invested directly in the investment and then calculate a blended rate of withholding
tax, weighted proportionately by each investor’s interest in the fund.  The fund could
provide its calculation to the withholding agent.

The use of specific asset classes as the example asset 

29. Relevant to all three examples, it would be helpful to understand whether the assets
(i.e. equity, loan instruments and real estate) were specifically chosen or whether
they were used to provide greater colour, and the principles would apply equally to
similar situations but with different underlying assets. Additionally, clarity is
required concerning the potential scenario where a fund structure falls within more
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than one example, and satisfies one example and not the other. Lastly, it should also 
be made clear that not being able to match any one particular point set out in the 
examples does not necessarily, of itself, exclude a fund from passing the PPT and / 
or otherwise accessing treaty benefits. The required determination will involve 
assessment of a balance of all the facts and circumstances. 

Thank you for providing the opportunity to provide further input into the Action 6 
discussion. We do hope these comments are helpful and, should you wish to further discuss 
any of the points raised, please do not hesitate to contact us. 

Yours faithfully 

Tom Cowsill  Tim Morgan 
Head of Technical Vice Chairman 
Jersey Finance Limited Jersey Funds Association
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TO: TAX TREATIES, TRANSFER PRICING AND FINANCIAL TRANSACTIONS DIVISION, 
OECD/CTPA 

Dear Sir, Madam, 

On 6 January 2017, the OECD published a discussion draft (the Discussion Draft) on the tax treaty 

entitlement of non-CIV funds. The Discussion Draft contains follow-up work on the interaction between 

the treaty provisions of the report on BEPS Action 6 (i.e. the Limitation of Benefits or LOB provision and 

the Principal Purpose Test or PPT rule) and the treaty entitlement of non-CIV funds. The Discussion 

Draft contains three draft examples for inclusion in the commentary on the PPT rule. The PPT rule 

determines that: 

“Notwithstanding the other provisions of this Convention, a benefit under this 

Convention shall not be granted in respect of an item of income or capital if it is 

reasonable to conclude, having regard to all relevant facts and circumstances, that 

obtaining that benefit was one of the principal purposes of any arrangement or 

transaction that resulted directly or indirectly in that benefit, unless it is established that 

granting that benefit in these circumstances would be in accordance with the object and 

purpose of the relevant provisions of this Convention”. 

The Discussion Draft indicates that interested parties are invited to provide their comments on the draft 

examples before 3 February 2017 at the latest in Word format. Below we have set out our comments on 

each of the three draft examples that are included in the Discussion Draft.  

Our comments depart from the interests of the investment fund industry and level playing field 

considerations whereby the borders set by the BEPS project and especially the PPT rule are respected. 

As per the annexes we also provide a mark-up of the three examples incorporating our comments.  

Kind regards, 

Loyens & Loeff 
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Example 1 – Regional investment platform 

Brief summary of the example 

The first example concerns the applicability of the PPT rule pertaining to a regional investment platform 

(RCo). RCo is located in State R and is a wholly-owned subsidiary of Fund, an institutional investor that 

is a resident of State T. RCO operates exclusively to generate investment return as the regional 

investment platform of the Fund through the acquisition and management of a diversified portfolio of 

private market investments located in countries in a regional grouping that includes State R. The 

example comprises the drivers for establishing RCo in State R namely the availability of directors with 

knowledge of regional business practices and regulations, the existence of a skilled multilingual 

workforce, State R’s membership of a regional grouping and use of the regional grouping’s common 

currency, and the extensive tax convention network of State R, including its tax convention with State S, 

which provides for low withholding tax rates. RCo contemplates an investment in SCo, a company 

resident of State S. The State R-State S tax treaty provides for a more beneficial tax treaty in respect of 

dividend withholding tax than the State S-State T tax treaty. The example clarifies that the existence of 

a benefit under the State R-State S tax treaty with respect to dividend withholding tax is in itself not 

sufficient to trigger the application of the PPT rule. Instead, it is necessary to consider the context in 

which the investment was made. In the given situation it would not be reasonable to deny the benefit of 

the State R-State S tax treaty to RCo. 

Our comments on this example 

(i) In the example, Fund is a resident of State T. The example should equally be relevant 

for funds that are treated as tax transparent by State T or funds that are tax exempt 

under the domestic laws of State T as for purposes of the PPT rule it should not be 

relevant in what manner Fund is treated for tax purposes. It is therefore suggested to 

replace “resident of State T” with “established in State T”.   

(ii) It is suggested to remove “regional” from the title and body of the example such that the 

 example applies to any investment platform rather than regional group platforms only. 

 Investment platforms often target a certain line of business, not limited to a region, e.g. 
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 automotive, pharma, health care etc. Such platforms should not be treated differently 

 from regional grouping platforms. 

(iii)  The example provides that the Fund is subject to regulation in State T. This potentially 

 disqualifies all platforms controlled by funds with a regulated manager only, such as a 

 typical AIF. We therefore suggest to remove this requirement, so that regulated and 

unregulated funds are treated equally.  

(iv)  The example stipulates that RCo operates exclusively to generate investment return. 

 We suggest to remove exclusively from the example as the PPT rule requires that non-

tax reasons should be the principal (and not the exclusive) purpose to withstand the 

 effects of the PPT rule.  

(v) The example seems to suggest that RCo should also invest in State R, or have State R 

as a target jurisdiction. This requirement de facto “discriminates” platforms in e.g. 

smaller jurisdictions, which are less likely to be on the shortlist of the fund managers as 

a target jurisdiction. We therefore suggest to remove the reference to State R as target 

jurisdiction. 

(vi) The example does not detail whether the relevant functions (review investment 

recommendations, approve and monitor investments, treasury functions, maintain 

RCO’s books and records, etc.) have to be performed by the top holding company 

and/or at each and every level in the holding chain present in the same jurisdiction. 

We suggest to stipulate that the structure in State R should avail of the functions 

without identifying at which level specifically. Some funds opt to spread their resources 

over the holding structure through e.g. a cost sharing agreement, others pool all the 

substance in one platform entity and charge a service fee to the other entities. We 

further suggest to clarify that “maintaining books and records” does not rule out that 

such functions can be partially outsourced to external providers. 

(vii) The example outlines that RCo employs an experienced local management team. It 

is important to clarify that the size of the team has to be aligned with the workload. 
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Hence, in certain cases a team is required in other cases just a single local investment 

manager. 

(viii)  The example outlines that the board of RCo is comprised of a majority of State R 

 resident directors as well as members of Fund’s global management team. It is 

 important to clarify in the example that board members which are also members of the 

 global fund management do not need to be tax resident of State R. It is also 

 important to clarify that the board should be at least composed of a member of the 

 global management team rather than members of the global management team (see 

 also vii). We further suggest that board members that earn more than 50% of their 

 income in the jurisdiction where the platform is situated are also considered resident of 

 that jurisdiction. If not, the smaller jurisdictions that rely on a commuting workforce 

 coming  from abroad are de facto discriminated.  

(ix) The example provides that RCo pays tax and files tax returns in State R. It is 

 suggested to replace “pays tax” with “is liable to tax” since an investment platform may 

 well realise tax exempt income only, such as dividends and capital gains, or be in a 

loss position. The concept liable to tax also secures that the example is better aligned 

to the wording of the residency clause of the OECD Model Treaty.  

(x) The example explains that RCo’s investment in SCo would constitute only part of 

RCo’s overall investment portfolio, which includes investments in a number of countries 

in addition to State S. In the initial investment stage of Fund, it may not yet have 

invested in a number of countries. It is therefore suggested to include a certain ramp-up 

period in the example or a statement that investments in a number of countries are the 

objective of RCo. 

The above suggestions would result in the amended Example 1, as reflected in Annex 1. 
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Example 2 – Securitisation company 

Brief summary of the example 

Example 2 deals with a securitisation company (RCo) that is resident of State R. RCo acquired a 

portfolio of loans and other receivables from a bank resident of State T. RCo’s debt finance was raised 

through the issuance of notes that are widely held and listed on a recognised stock exchange. RCo 

currently holds 60% of its portfolio in receivables of enterprises resident in State S. The State R-State S 

tax treaty provides for equivalent tax benefits to those provided under the State R-State S tax treaty. 

The example stipulates the drivers for establishing RCo in State R namely State R’s robust 

securitisation framework, its securitisation and other relevant legislation, the availability of skilled and 

experienced personnel and support services in State R and the existence of tax benefits provided under 

State R’s extensive tax convention network. The example clarifies that the existence of a benefit under 

the State R-State S tax treaty is in itself not sufficient to trigger the application of the PPT rule. Instead, 

it is necessary to consider the context in which the investment was made. In the given situation it would 

not be reasonable to deny the benefit of the State R-State S tax treaty to RCo. 

Our comments on this example 

(i) The example explains that RCo’s debt finance was raised through the issuance of 

notes that are widely-held by third-party investors and listed on a stock exchange. 

Securitisation companies typically issue non-listed notes or equity type of securities to 

a restricted group of investors (e.g. credit funds or institutional investors). These type of 

securitisation companies should not be treated differently than their listed equivalents. 

We therefore suggest to remove the relevant references.  

(ii)  The example explains that RCo acquires a portfolio of loans and other receivables 

 owed by debtors located in a number of jurisdictions. A securitisation company often 

 acquires loan portfolios owed by debtors in a single jurisdiction (e.g. Dutch mortgage-

 backed bonds, German telecom receivables, etc.) to offer investors exposure to a 

 specific market. The composition of the investment portfolio, which is driven by 
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 business reasons only, should not be of relevance for the application of the PPT rule. 

We therefore suggest to remove the reference to a number of jurisdictions.  

(iii)  The example provides that the disposing bank will also retain some notes that RCo has 

issued. Not all securitisations are structured as such. Hence, it would be  good to clarify 

that this is more an “indicator” rather than a requirement.  

(iv)  The example outlines that 60% of the portfolio is held in receivables of small and 

 medium sized enterprises resident in State S. The example further stipulates that the 

 tax treaty between State R and State S provides for equivalent tax benefits as the 

 State-S-State T tax treaty. The example thus provides that it is for purposes of the PPT 

 rule of no relevance that the remaining 40% of the assets are treated better under the 

 tax treaty between State R and State S than under the tax treaty between State S and 

State T. We suggest that the percentages are removed as they may be 

 misinterpreted and read in a manner that if the majority of the investors is not better off 

 the PPT rule should not be triggered. In our view the PPT rule should only be triggered 

if the tax benefits are the principle purposes, but not by the sole fact that benefits are 

identified. Would that be different, the PPT rule would in fact function as an LOB 

provision.  

The above suggestions would result in the amended Example 2, as reflected in Annex 2. 

Example 3 – Immovable property non-CIV fund 

Brief summary of the example 

Example 3 deals with Real Estate Fund which is a tax transparent partnership resident in State C. Real 

Estate Fund invests in a portfolio of real estate investments which are made through a holding company 

(RCo) resident in State R. RCo is established for a number of commercial and legal reasons (i.e. 

function as liability blocker, facilitate debt financing, etc.). The example stipulates the drivers for 

establishing RCo in State R namely the political stability of State R, its regulatory and legal systems, 

lender and investor familiarity, access to appropriately qualified personnel and the extensive tax 
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convention network of State R, including its treaties with other States within the specific geographic 

area targeted for investment. The example further stipulates that RCo does not obtain treaty benefits 

that are better than the benefits to which its investors would have been entitled if they had made the 

same investments directly. The example clarifies that the existence of a benefit under the tax treaties 

between RCo and the States in which RCo’s immovable property investments are located is in itself not 

sufficient to trigger the application of the PPT rule. Instead, it is necessary to consider the context in 

which the investment was made. In the given situation it would not be reasonable to deny the benefit of 

the tax treaties between RCo and the States in which RCo’s immovable property investments are 

located. 

Our comments on this example 

(i) The example provides that one of the criteria to invalidate the effects of the PPT rule is 

that RCo derives treaty benefits that are not better than those to which its investors 

would be entitled had they made the same investments directly. It should be clarified 

that this comparison is to be made for the taxation of income and capital gains from 

direct real estate investments only. Hence, potential withholding tax benefits secured by 

a real estate investment platform (if RCo invest e.g. through a local property company) 

should not immediately trigger the PPT rule. Would that be different, the PPT rule would 

in fact function as a LOB provision. 

The above suggestion would result in the amended Example 3, as reflected in Annex 3. 
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ANNEX 1 – MARK-UP  OF EXAMPLE 1 

Example [XX]: RCo, a company resident of State R, is a wholly-owned subsidiary of Fund, an 

institutional investor that is a resident of State T and that was established and is subject to regulation in 

State T. RCo operates exclusively has as principal purpose to generate an investment return as the 

regional investment platform for Fund through the direct or indirect acquisition and management of a 

diversified portfolio of private market investments located in one or more countries in a regional 

grouping that includes State R. The decision to establish the regional investment platform in State R 

was mainly driven by the availability of directors with knowledge of regional business practices and 

regulations, the existence of a skilled multilingual workforce, State R’s membership of a regional 

grouping and use of the regional grouping’s common currency, and the extensive tax convention 

network of State R, including its tax convention with State S, which provides for low withholding tax 

rates. RCo employs The platform companies in State R employ an experienced local management 

team to review investment recommendations from Fund, approve and monitor investments, carry on 

treasury functions, maintain RCo’s and/or supervise the preparation of books and records, and ensure 

compliance with regulatory requirements in States where it investsinvestments are made. The size of 

the experienced local management team is aligned to the workload triggered by the above functions. 

The board of directors of RCo is and/or any other companies that are part of the structure in State R are 

appointed by Fund and is are composed of a majority of State R resident directors that are resident in 

State R or that earn more than 50% of their income in State R with expertise in investment 

management, as well as one or more members of Fund’s global management team. RCo pays  who do 

not necessarily need to be resident in State R. RCo is liable to tax and files tax returns in State R.  

RCo is now contemplating an investment in SCo, a company resident of State S. The investment in 

SCo would constitute only part of RCo’s overall investment portfolio, which includes investments in a 

number of countries in addition to State S which are also members of the same regional groupingState 

S. It is further RCo’s objective to also invest in other countries within 36 months after Fund has started 

its investment phase. Under the tax convention between State R and State S, the withholding tax rate 

on dividends is reduced from 30 per cent to 5 per cent. Under the tax convention between State S and 

State T, the withholding tax rate on dividends is 10 per cent. 
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In making its decision whether or not to invest in SCo, RCo considers the existence of a benefit under 

the State R-State S tax convention with respect to dividends, but this alone would not be sufficient to 

trigger the application of paragraph 7. The intent of tax treaties is to provide benefits to encourage 

cross-border investment and, therefore, to determine whether or not paragraph 7 applies to an 

investment, it is necessary to consider the context in which the investment was made, including the 

reasons for establishing RCo in State R and the investment functions and other activities carried out in 

State R. In this example, in the absence of other facts or circumstances showing that RCo’s investment 

is part of an arrangement or relates to another transaction undertaken for a principal purpose of 

obtaining the benefit of the Convention, it would not be reasonable to deny the benefit of the State R-

State S tax convention to RCo.  
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ANNEX 2 – MARK-UP OF EXAMPLE 2 

Example [XX]: RCo, a securitisation company resident of State R, was established by a bank which 

sold to RCo a portfolio of loans and other receivables owed by debtors located in a number of one or 

more jurisdictions. RCo is fully debt-funded. RCo has issued a single share which is held on trust and 

has no economic value. RCo’s debt finance was raised through the issuance of notes or or equity type 

of securities that are either widely-held by third-party investors. The notes are listed on a recognised 

stock exchange, which allows for their trading on the secondary market, and are held through a clearing 

system. To comply with regulatory requirements, the bank also retained a small percentage of the 

listed, widely-held debt securities issued by RCo. RCo currently holds 60 per cent  or held by a 

restricted group of investors. RCo currently holds a proportion of its portfolio in receivables of small and 

medium sized enterprises resident in State S, in respect of which RCo receives regular interest 

payments. The bank is a resident of a State T which has a tax treaty with State S that provides benefits 

equivalent to or less beneficial than those provided under the State R-State S tax treaty. Under the tax 

treaty between State R and State S, the withholding tax rate on interest is reduced from 30 per cent to 

10 per cent.  

In establishing RCo, the bank took into account a large number of issues, including State R’s robust 

securitisation framework, its securitisation and other relevant legislation, the availability of skilled and 

experienced personnel and support services in State R and the existence of tax benefits provided under 

State R’s extensive tax convention network. Investors’ decisions to invest in RCo are not driven by any 

particular investment made by RCo and RCo’s investment strategy is not driven by the tax position of 

the investors. RCo is taxed in State R on income earned and is entitled to a full deduction for interest 

payments made to investors. 

In making its decision to sell receivables owed by enterprises resident in State S, the bank and RCo 

considered the existence of a benefit under the State R-State S tax convention with respect to interest, 

but this alone would not be sufficient to trigger the application of paragraph 7. The intent of tax treaties 

is to provide benefits to encourage cross-border investment and, therefore, to determine whether or not 

paragraph 7 applies to an investment, it is necessary to consider the context in which the investment 

was made. In this example, in the absence of other facts or circumstances showing that RCo’s 

investment is part of an arrangement or relates to another transaction undertaken for a principal 
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purpose of obtaining the benefit of the Convention, it would not be reasonable to deny the benefit of the 

State R-State S tax convention to RCo.  
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ANNEX 3 – MARK-UP OF EXAMPLE 3 

Example [XX]: Real Estate Fund, a State C partnership treated as fiscally transparent under the 

domestic tax law of State C, is established to invest in a portfolio of real estate investments in a specific 

geographic area. Real Estate Fund is managed by a regulated fund manager and is marketed to 

institutional investors, such as pension schemes and sovereign wealth funds, on the basis of the fund’s 

investment mandate. A range of investors resident in different jurisdictions commit funds to Real Estate 

Fund. The investment strategy of Real Estate Fund, which is set out in the marketing materials for the 

fund, is not driven by the tax positions of the investors, but is based on investing in certain real estate 

assets, maximising their value and realising appreciation through the disposal of the investments. Real 

Estate Fund’s investments are made through a holding company, RCo, established in State R. RCo 

holds and manages all of Real Estate Fund’s immovable property assets and provides debt and/or 

equity financing to the underlying investments. RCo is established for a number of commercial and 

legal reasons, such as to protect Real Estate Fund from the liabilities of and potential claims against the 

fund’s immovable property assets, and to facilitate debt financing (including from third-party lenders) 

and the making, management and disposal of investments. It is also established for the purposes of 

administering the claims for relief of withholding tax under any applicable tax treaty. This is an important 

function of RCo as it is administratively simpler for one company to get treaty relief rather than have 

each institutional investor process its own claim for relief, especially if the treaty relief to which each 

investor would be entitled as regards a specific item of income is a small amount. After a review of 

possible locations, Real Estate Fund decided to establish RCo in State R. This decision was mainly 

driven by the political stability of State R, its regulatory and legal systems, lender and investor 

familiarity, access to appropriately qualified personnel and the extensive tax convention network of 

State R, including its treaties with other States within the specific geographic area targeted for 

investment. RCo, however, does not obtain treaty benefits in relation to income and gains derived from 

immovable property that are better than the benefits to which its investors would have been entitled if 

they had made the same immovable property investments directly in these States and had obtained 

treaty benefits under the treaties concluded by their States of residence.  

In this example, whilst the decision to locate RCo in State R is taken in light of the existence of benefits 

under the tax conventions between State R and the States within the specific geographic area targeted 

for investment, it is clear that RCo’s immovable property investments are made for commercial 
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purposes consistent with the investment mandate of the fund. Also RCo does not derive any treaty 

benefits in relation to income and gains on immovable property that are better than those to which its 

investors would be entitled and each State where RCo’s immovable property investments are made is 

allowed to tax the income derived directly from such investments. In the absence of other facts or 

circumstances showing that RCo’s investments are part of an arrangement, or relate to another 

transaction undertaken for a principal purpose of obtaining the benefit of the Convention, it would not be 

reasonable to deny the benefit of the tax treaties between RCo and the States in which RCo’s 

immovable property investments are located. 
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The M&G Group 
Laurence Pountney Hill 
London EC4R 0HH 

1 February 2017 

Tax Treaties, Transfer Pricing and Financial Transactions Division 
Centre for Tax Policy and Administration 
Organisation for Economic Cooperation and Development (OECD) 
2 rue Andre-Pascal 
75775, Paris 
Cedex 16 
France 

By email: tax treaties@oecd.org 

Dear Sir/Madam 

RE: OECD Public Discussion Draft – Treaty Entitlement of Non-CIVs 

Thank you for the opportunity to respond once again in relation to this issue.  M&G1 welcomes the attention that 
has been given to the funds industry in relation to Action 6 and set out our comments in relation to the example 
scenarios. 

In general, we are pleased that the examples allude to our previous comments having been considered, 
particularly our suggestions that: 

(i) Non-CIVs which are widely held and professionally managed are unlikely to have been set up for an 
investor to abuse tax treaties.  This is primarily due to the fact that an investor will have no control 
over the investment decisions.   

(ii) The nature and form of the entity should be respected and only in circumstances where the entity is 
not eligible for treaty benefits in its own right, will it be appropriate to look through to apply the 
equivalent beneficiaries test. 

Commentary on examples 

The purpose of the examples should be to provide clarity and guidance on how to apply the PPT rule and 
background to the spirit and intention of the rule.  Above all, the guidance should aim to provide certainty to tax 
authorities which need to apply treaty benefits.   

Certainty is of paramount importance to the funds industry as any uncertain tax positions can adversely impact 
investors.  In particular, the value of the units in a fund will be inaccurate if there is no clarity on what treaty 
benefits can be obtained and in an open ended fund context this can lead to disadvantages for investors.  
Similarly, returns modelled by funds when making investments are often based on certain tax assumptions which 
include withholding tax and treaty benefits.  If these assumptions change, this can detriment the returns to 

1 M&G is the UK and European fund management business of the international financial services group Prudential 
plc.  It has over £255 billion of funds under management, making it one of the largest UK fund managers.  M&G 
manages a range of different fund types in the three major fund jurisdictions in Europe, which include UK Open 
Ended Investment Companies, UK partnerships, Irish Variable Capital Investment Companies, Irish Common 
Contractual Funds, Luxembourg Société d'investissement à Capital Variables and Fonds commun de placements.   
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investors (many of which are institutional investors), or make future investments unviable and reduce the 
amount of cross border investment. 

We consider the examples do go some way in providing guidance, however this is not clear on first reading.  We 
suggest that the opening narrative for each example could be expanded to indicate the specific issue that the 
example is designed to address.  As currently drafted, the examples are confusing to follow and it is not clear 
whether or not the fact pattern that is provided is pertinent to the treaty benefits being granted.   

It is important to reiterate the point that the principal purpose test is to deny treaty benefits where having regard 
to all facts and circumstances, that obtaining treaty benefits was one of the principal purposes of the 
arrangements.   

If our understanding is correct, the three examples are designed to cover the 3 following scenarios and this 
should be made clearer by including narrative such as the following: 

1. Regional investment platform – this example is designed to show that a wholly owned subsidiary of a
single investor that receives more advantageous treaty benefits than the investor could have obtained
from direct investment would not be seen as having a principal purpose of obtaining treaty benefits
where there are other principal commercial reasons for the establishment of the subsidiary (e.g.
geography, experienced staff).

2. Securitisation company example – this example considers an entity with a broad investor base but with
a primary investment focus in a market where it obtains advantageous treaty benefits.  As the entity is
widely held, the example infers that it was not set up for an investor to specifically benefit from tax
treaties.  Further, whether the investors would otherwise be entitled to equivalent benefits is not
important.

3. Immovable property example – this example sets out that where an entity is specifically set up with the
principal purpose of securing treaty benefits that there are circumstances where treaty benefits will not
be denied.  Specifically, where the investors are equivalent beneficiaries and the commercial reasons for
the entity are for administrative simplification.

In summary, we consider that further articulation of the intention behind each of the examples would be helpful, 
but it should be made clear that the fact pattern in each example is for illustrative purposes and should not be 
considered a checklist that is required given different commercial circumstances will lead to different 
requirements. 

Thank you for the opportunity to provide comment in relation to this important issue.  If you would like to 
discuss any of our comments please do not hesitate to contact me at Malcolm.richardson@mandg.co.uk or on 
+44 (0) 207 548 2316. 

Yours faithfully 

Malcolm Richardson 
Head of Tax, M&G Investments 
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February 3, 2017 

Via email: taxtreaties@OECD.org 

Tax Treaties 
Transfer Pricing and Financial Transactions Division 
OECD/CTPA 
2, rue André Pascal 
75775 Paris Cedex 16 
France 

Re:  Managed Funds Association Comments on Discussion Draft on Non-CIV 
Examples 

Dear Sir / Madam: 

The Managed Funds Association1 appreciates the opportunity to submit for your consideration 
comments regarding the Organisation for Economic Co-Operation and Development’s (“OECD”) 
consultation document on Non-CIV Examples, as part of its Base Erosion and Profit Shifting ("BEPS") 
project.  As noted in our prior submissions to the OECD,2 we support the goals underlying the OECD’s 
project of preventing tax abuse in connection with granting tax treaty benefits.   

Subjecting investors an additional layer of tax because they choose to invest through a pooled 
investment vehicle rather than investing directly in capital markets would be a significant change in 
longstanding tax policy and would impose a significant new cost on investors.  Also as noted in our prior 
letters, to the extent sophisticated investors, including institutional investors, pension plans, sovereign 
funds, endowments, and charitable foundations, would be subjected to an additional layer of tax simply 
because they choose to invest through a pooled vehicle, they likely would no longer choose to invest 
through that type of asset management structure.  Those investors that forego such investments would 

1 The Managed Funds Association (MFA) represents the global alternative investment industry and its investors by 
advocating for sound industry practices and public policies that foster efficient, transparent, and fair capital markets. 
MFA, based in Washington, DC, is an advocacy, education, and communications organization established to enable 
hedge fund and managed futures firms in the alternative investment industry to participate in public policy discourse, 
share best practices and learn from peers, and communicate the industry’s contributions to the global economy. MFA 
members help pension plans, university endowments, charitable organizations, qualified individuals and other 
institutional investors to diversify their investments, manage risk, and generate attractive returns. MFA has cultivated a 
global membership and actively engages with regulators and policy makers in Asia, Europe, North and South America, 
and many other regions where MFA members are market participants. 
2 See, MFA’s April 22, 2016 comment letter on the OECD’s consultation document on the Treaty Entitlement of Non 
-CIV Funds, available at:  https://www.managedfunds.org/wp-content/uploads/2016/04/MFA-Letter-on-OECD-
Consultation.pdf.  See also, MFA’s June 12, 2015 comment letter to the OECD, available at:  
https://www.managedfunds.org/wp-content/uploads/2015/06/MFA-Letter-on-OECD-Discussion-Paper-Action-
61.pdf.   
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thereby forego the potential returns they generate from investing in private funds, and the available private 
fund capital for international investment would shrink to that extent.  This result would ultimately 
adversely affect cross-border investing activities and global capital markets that rely on such cross-border 
investments. 

As shown on the following chart, which is derived from Preqin’s 2016 Global Hedge Fund 
Report,3 a significant amount of the capital invested in hedge funds, which are a particular type of 
private investment fund, comes from tax-exempt investors such as public and private sector pension 
plans. 

Breakdown of Institutional Investor Capital Invested in Hedge Funds by Investor Type 

As of 
Dec-14 Dec-15 

Public Pension Fund 20% 23% 
Private Sector Pension Fund 19% 19% 
Sovereign Wealth Fund 11% 11% 
Endowment Plan 11% 11% 
Asset Manager 10% 8% 
Foundation 8% 9% 
Insurance Company 7% 7% 
Bank 6% 3% 
Family Office 3% 2% 
Wealth Manager 3% 3% 
Corporate Investor 1% 0% 
Superannuation Scheme 1% 1% 
Other 1% 1% 

We appreciate the work of the OECD Action 6 working group in developing examples of non-
CIV arrangements that could qualify for treaty benefits under the “principal purpose test.”  We are 
concerned, however, that the examples provided in the discussion draft are overly prescriptive and likely 
would unnecessarily exclude many private investment funds.  We also are mindful of the concerns 
expressed by the working group about having excessive numbers of examples.  As such, we encourage the 
working group to modify examples 1 and 3, consistent with our specific suggestions to the discussion 
draft set out below, in light of the variety of investment strategies and business structures that non-CIVs 
use to accomplish their investment objectives for institutional investors.  We also encourage the working 
group to confirm that the examples are intended to be illustrative of non-CIVs that could qualify for treaty 
benefits under the principal purpose test and not intended to be an exhaustive list of the types of non-
CIVs that could so qualify. 

3 Preqin’s 2016 Global Hedge Fund Report is available (fee required) at: https://www.preqin.com/item/2016-preqin-
global-hedge-fund-report/2/13359. 
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Example 1 

MFA is concerned that certain aspects of the description of the non-CIV fund and the 
operational functions of the regional investment platform in example 1 are inconsistent with the 
business structure of almost all non-CIV funds and, as such, may limit the relevance of the example, 
as drafted.  In particular, we believe that the description of the fund in example 1 does not 
adequately capture the structure of non-CIV funds that are marketed to a broad range of investors 
that are resident in a variety of jurisdictions.  Additionally, while we support the requirement for a 
non-CIV fund to have sufficient business substance in a State for which treaty benefits are sought, 
we believe the description in example 1 is not particularly applicable to many non-CIV funds.  For 
instance, certain functions of the non-CIV fund, such as treasury functions, are often performed 
from a location separate from the country where the regional investment platform operates and this 
geographical separation occurs for legitimate commercial reasons including, but not limited to, 
administrative simplicity and centralised management.  Accordingly, we encourage the working 
group to modify the language in example 1 as set out below. 

1. Regional investment platform example

Example [XX]: RCo, a company resident of State R, is a wholly-owned subsidiary of Fund, which is 
either (a) an institutional investor that is a resident of State T and that was organised established and 
is subject to regulation in State T; or (b) an entity organised in State T that is treated as fiscally 
transparent under the domestic tax law of State T and that is managed or advised by a regulated 
fund manager and marketed to investors, including institutional investors, resident in different 
jurisdictions.  Fund invests in a diverse portfolio of investments around the world.  The investment 
strategy of Fund is not driven by its tax positions or the tax positions of its investors, but is based on 
investing in certain assets, earning income from those assets and realising appreciation through the 
disposal of the investments.  

RCo operates primarily exclusively to generate an investment return as the regional investment 
platform for Fund through the acquisition and management of a diversified portfolio of private 
market investments located in countries in a regional grouping that includes State R. The decision to 
establish the regional investment platform in State R was mainly driven by the availability of 
directors with knowledge of regional business practices and regulations, the existence of a skilled 
multilingual workforce, State R’s membership of a regional grouping and use of the regional 
grouping’s common currency, and the extensive tax convention network of State R, including its tax 
convention with State S, which provides for reduced low withholding tax rates. RCo employs an 
experienced local personnel management team to review investment recommendations from Fund, 
approve and monitor investments, carry on treasury functions, maintain RCo’s books and records, 
and ensure compliance with regulatory requirements in States where it invests. The board of 
directors of RCo is appointed by Fund and is composed of a majority of State R resident directors 
with expertise in investment management, as well as members of Fund’s portfolio global 
management team, who routinely meet to approve investment recommendations from the Fund. 
RCo is subject to pays tax and files tax returns in State R.  

RCo is now contemplating an investment in SCo, a company resident of State S. The investment in 
SCo would constitute only part of RCo’s overall investment portfolio, which is expected to includes 
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investments in a number of countries in addition to State S which are also members of the same 
regional grouping. Under the tax convention between State R and State S, the withholding tax rate 
on dividends is reduced from 30 per cent to 5 per cent. Under the tax convention between State S 
and State T, the withholding tax rate on dividends is 10 per cent.  

In making its decision whether or not to invest in SCo, RCo considers the existence of a benefit 
under the State R-State S tax convention with respect to dividends, but this alone would not be 
sufficient to trigger the application of paragraph 7. The intent of tax treaties is to provide benefits to 
encourage cross-border investment and, therefore, to determine whether or not paragraph 7 applies 
to an investment, it is necessary to consider the context in which the investment was made, 
including the reasons for establishing RCo in State R and the investment functions and other 
activities carried out in State R. In this example, in the absence of other facts or circumstances 
showing that RCo’s investment is part of an arrangement or relates to another transaction 
undertaken for a principal purpose of obtaining the benefit of the Convention, it would not be 
reasonable to deny the benefit of the State R-State S tax convention to RCo. 

Example 3 

We further encourage the working group to modify example 3 in the discussion draft to 
apply to a broader range of non-CIVs, regardless of the type of asset that the fund invests in or the 
investment strategy that the non-CIV uses.  For the sake of clarity, our suggestions to expand the 
example to include a broader range of assets that many non-CIVs invest in are not intended to 
exclude real estate assets. 

 Moreover, where the non-CIV fund itself or an entity set up by the non-CIV fund is 
established in a certain jurisdiction for legitimate business reasons that are not principally motivated 
by obtaining treaty relief, we do not believe that application of the principal purpose test should 
require that no investor at all can obtain treaty benefits that are better than the benefits it would 
have been entitled to if it invested directly.  In that regard, we note that some investors may obtain 
both better and worse tax treatment, depending on the nature of the income earned by the non-CIV, 
which we believe further supports the view that the proposed bright line test should not be adopted.  
We further note that this requirement does not exist in example 1 in the discussion draft, which 
specifically contemplates a potential tax benefit as a result of RCo’s decisions.  We believe that the 
denial of treaty benefits to a non-CIV that otherwise conformed to the fact pattern set out in 
example 3 would run counter to the overall objective of encouraging continued cross-border 
investment growth, and would be inconsistent with the application of the principal purpose test to 
other taxpayers (which may, for example, have a minority of shareholders residing in non-treaty 
partner States).   

3. Immovable property non-CIV fund Global investment platform example

Example [XX]: Real Estate Global Investment Fund, a State C partnership treated as fiscally 
transparent under the domestic tax law of State C, is established to invest in a diverse portfolio of 
real estate investments in around the world a specific geographic area. Real Estate Global 
Investment Fund is managed or advised by a regulated fund manager and is marketed to institutional 
investors, including institutional investors such as pension schemes and sovereign wealth funds, on 
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the basis of the fund’s investment mandate. A range of investors, which may be resident in different 
jurisdictions, commit funds to Real Estate Global Investment Fund. The investment strategy of Real 
Estate Global Investment Fund, which is set out in the marketing materials for the fund, is not 
driven by the tax positions of the investors, but is based on investing in certain real estate assets, 
maximising their value earning income from those assets and realising appreciation through the 
disposal of the investments. Real Estate Global Investment Fund’s investments are made through a 
holding company, RCo, established in State R. RCo holds and manages substantially all of Real 
Estate Global Investment Fund’s investments located in countries in a regional grouping that 
includes State R, immovable property assets and provides debt and/or equity financing to the 
underlying assets investments. RCo is established for a number of commercial and legal reasons, 
such as to protect Real Estate Global Investment Fund from the liabilities of and potential claims 
against the fund’s immovable property assets, and to facilitate debt financing (including from third-
party lenders) and the making, management and disposal of investments. It is also established for the 
purposes of administering the claims for relief of withholding tax under any applicable tax treaty. 
This is an important function of RCo as it is administratively simpler for one company to get treaty 
relief rather than have each institutional investor process its own claim for relief, especially if the 
treaty relief to which each investor would be entitled as regards a specific item of income is a small 
amount. After a review of possible locations, Real Estate Global Investment Fund decided to 
establish RCo in State R. This decision was mainly driven by the political stability of State R, its 
regulatory and legal systems, lender and investor familiarity, access to appropriately qualified 
personnel and the extensive tax convention network of State R, including its treaties with other 
States within the specific geographic areas targeted for investment. RCo, however, does not obtain 
treaty benefits that are better than the benefits to which its investors would have been entitled if 
they had made the same investments directly in these States and had obtained treaty benefits under 
the treaties concluded by their States of residence. In this example, whilst the decision to locate RCo 
in State R is taken in light of the existence of benefits under the tax conventions between State R 
and the States within the specific geographic areas targeted for investment, it is clear that RCo’s 
immovable property investments are made for commercial purposes consistent with the investment 
mandate of the fund. Also RCo does not derive any treaty benefits that are better than those to 
which its investors would be entitled and each State where RCo’s immovable property investments 
are made is allowed to tax the income derived directly from such investments. In the absence of 
other facts or circumstances showing that RCo’s investments are part of an arrangement, or relate to 
another transaction undertaken for a principal purpose of obtaining the benefit of the Convention, it 
would not be reasonable to deny the benefit of the tax treaties between RCo and the States for in 
which RCo’s immovable property investments are located. 

To the extent the working group decides not to adopt the above suggestions to modify examples 
1 and 3, (because, for example, the working group decides to include a specific example regarding 
immovable property) we encourage it to develop a fourth example for global investment firms that receive 
only proportional treaty benefits, regardless of the type of investments the non-CIV makes and the 
investment strategies it pursues.  We also encourage the working group to ensure that whatever examples 
are ultimately adopted provide sufficient flexibility to be applicable to the range of non-CIV structures 
that exist for legitimate business reasons. 

Further, we continue to encourage the OECD to adopt a framework that permits non-CIVs 
to qualify for proportional treaty benefits, to the extent that ultimate investors in a fund would be 
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entitled to treaty benefits if they had made the investment directly, rather than through a pooled 
investment fund.  To accomplish this proportional benefits framework, and as we noted in our April 
2016 letter, we strongly support the adoption of the investor self-certification system developed in 
TRACE, or other effective and efficient investor self-certification system, as a mechanism to 
document the investor’s tax status and remit the appropriate information to tax authorities.  We 
believe that providing such proportional treaty benefits to non-CIVs that are regulated , such as Irish 
Qualifying Investor Alternative Investment Funds or Luxembourg Specialised Investment Funds, or 
that have investment managers or investment advisers subject to regulations, such as under the 
Alternative Investment Fund Managers Directive in the EU or the Investment Advisers Act of 1940 
in the U.S., is consistent with the purpose of promoting cross-border investments as well as the anti-
tax abuse purpose of the BEPS project. 

Conclusion 

If you have any questions regarding any of the issues or modifications discussed above, or if 
we can provide further information with respect to the application of treaty benefits to private 
investment funds, please do not hesitate to contact Benjamin Allensworth or me at (202) 730-2600. 

Respectfully submitted, 

/s/ Stuart J. Kaswell 

Stuart J. Kaswell 

Executive Vice-President and Managing 
Director, General Counsel 
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February 3, 2017 

Attn. Jefferson VanderWolk 
Head of Tax Treaties, Transfer Pricing and Financial Transactions Divisions 
Organisation for Economic Cooperation and Development 
Centre for Tax Policy and Administration 

Re: Comments with Respect to January 2017 Discussion Draft on Non-CIV Examples 
“BEPS Action 6: Prevent Treaty Abuse” 

Dear Mr. VanderWolk: 

The Master Limited Partnership Association (“MLPA”, formerly the National 
Association of Publicly Traded Partnerships)1 is pleased to provide written comments with 
respect to the Discussion Draft referenced above providing three examples illustrating the 
application of tax treaties to investment vehicles that do not qualify as Collective Investment 
Vehicles (“non-CIV funds”).  

MLPA is a trade association representing U.S. publicly traded limited partnerships, more 
commonly known as master limited partnerships (“MLPs”).  MLPA currently has 120 full and 
associate members and represents over 90 MLPs.  MLPA appreciates the opportunity to 
comment on this matter.  Background on MLPs is provided in our letters dated January 8, 2015, 
and June 17, 2015, attached hereto.  Very generally, MLPs have the following features:  (1) they 
are taxed as partnerships for U.S. Federal income tax purposes (i.e., MLPs are fiscally 
transparent), which in practice results in MLPs distributing some or all of their available cash 
flows each year to their investors; (2) their interests are widely-held and traded on U.S. regulated 
public exchanges; (3) the business activities that may be conducted by MLPs are limited by U.S. 
Federal income tax law to certain activities that were historically conducted in partnership form, 
primarily in the natural resources sector; and (4) MLPs are subject to investor protection 
regulations in the United States.  U.S. MLPs are subject to the same or similar investor 
protections as U.S. regulated investment companies (or mutual funds) and U.S. real estate 
investment trusts.  Natural resource MLPs currently constitute about 80 percent of MLPs by 
number, and about 85 percent of the MLP market capital.   

MLPA appreciates the work with respect to non-CIV funds to date, in particular the 
inclusion of Example 3 of the Discussion Draft.  Example 3 is helpful in illustrating that treaty 
benefits can be appropriate in the case of a widely held fund that (1) invests, through a holding 
company, in income producing property other than marketable securities, and (2) is treated as 

1 The members of MLPA are listed on Attachment 1. 
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fiscally transparent in its home State.  MLPA believes that this example should be extended to 
ensure the appropriate entitlement to tax treaty benefits to  MLPs because they are widely-held, 
subject to investor-protection regulation in the United States, are treated as fiscally transparent in 
the United States, and generally are held by U.S. persons.  This treatment should be neutral with 
respect to the investments held by MLPs because the tax treaty policy issues raised by MLPs and 
CIVs are the same regardless of the nature of the investments held by such vehicles.  Moreover, 
we recommend that additional consideration be given to the neutral treatment of widely-held 
vehicles regardless of whether they are organized as corporations or, like MLPs, as fiscally 
transparent entities, where the facts and circumstances demonstrate that the vehicle is not part of 
an arrangement a principal purpose of which is obtaining tax treaty benefits. 

Recommendation I:  Neutral Treatment Regardless of Underlying Investments 

• MLPA recommends that Example 3 be modified to clarify that the nature of the fund’s
underlying investment is not relevant to the question of whether treaty benefits are
appropriate.

The treatment afforded CIVs and non-CIV funds for tax treaty purposes is based on two 
rationales.  First, an investor pooling its capital with other investors in a widely-held vehicle 
should not be in a worse position than it would have been in had it invested directly in the 
underlying income producing property held by the vehicle.  Second, procedural or administrative 
accommodations should be afforded to widely-held vehicles because of the practical difficulties 
of determining the tax treaty eligibility of each of its owners on a daily basis.  As we have noted 
in prior submissions, neither rationale depends on the type of income producing property held by 
a vehicle.   

In Example 3 of the Discussion Draft, a fiscally transparent real estate fund is established 
in State C to invest in a portfolio of real estate investments in a specified geographic area.  These 
investments are made through a holding company established in State R.  The holding company 
is established for commercial and legal reasons, and for the purpose of administering the claims 
for relief of withholding tax under tax treaties between State R and the States within which real 
estate investments are planned.  Example 3 concludes that it would not be reasonable to deny the 
benefit of the tax treaties between State R and those other States absent other facts or 
circumstances showing that the arrangement was undertaken for a principal purpose of obtaining 
tax treaty benefits. 

MLPA recommends that Example 3 be modified to clarify that the nature of the fund’s 
underlying investment is not relevant to the question of whether treaty benefits are appropriate.  
Thus, if the widely-held vehicle were established to invest in income-producing assets (e.g., 
pipelines or terminals for the transportation or storage of natural resources or commodities, or 
natural resource production facilities) in a specific geographic area, and the facts otherwise are 
identical to the facts of Example 3, then tax treaty benefits should be available.  This result could 
be achieved with a short fourth example, or by inserting the following text at the end of Example 
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3:  The same result would be expected if RCo’s underlying investments were in income-
producing assets in a specified geographic area in addition to, or instead of, immovable property.   

       
Recommendation II:  Neutral Treatment for Fiscally Transparent Entities 
 

• MLPA recommends that Example 3 be modified by removing the fact that the holding 
company “does not obtain treaty benefits that are better than the benefits to which its 
investors would have been entitled if they had made the same investments directly.”  As 
an alternative, Example 3 could be modified to provide that the holding company “does 
not claim treaty benefits that are better than the benefits to which the owners of 75 
percent or more of its beneficial interests would have been entitled had they made the 
same investments directly.”        
 
As noted above, Example 3 of the Discussion Draft is noteworthy because the widely-

held vehicle is treated as fiscally transparent in its home State, State C.  Example 3 concludes 
that income earned by a holding company in State R from investments in various other States 
should be eligible for the benefits of tax treaties between State R and those other States because, 
among other factors, the holding company “does not obtain treaty benefits that are better than the 
benefits to which its investors would have been entitled if they had made the same investments 
directly.”  This absolute standard is much harsher than that applied to widely-held vehicles 
organized as companies (as illustrated by Example 1), would be impossible for widely-held 
vehicles to administer, and does not appear to be supported by any policy rationale.  
Accordingly, the MLPA recommends that the standard applicable to indirect investments by 
widely-held corporate vehicles be applied to indirect investments by widely-held fiscally 
transparent vehicles. 

 
In Example 1, an institutional investor resident in State T establishes a company in State 

R to serve as a regional investment platform in a region that includes State R.  The company is 
considering an investment in a company in State S, part of the region; this investment would 
constitute only part of the portfolio of investments in the region.  Dividends under the tax treaty 
between State S and State R are subject to a 5 percent withholding tax, while dividends under the 
tax treaty between State S and State T are subject to a 10 percent withholding tax.  Example 1 
concludes that it would not be reasonable to deny the benefit of the tax treaty between State S 
and State R absent other facts or circumstances showing that the arrangement was undertaken for 
a principal purpose of obtaining tax treaty benefits.   

 
Unlike Example 3, the State R holding company in Example 1 is entitled to treaty 

benefits even though it permits its owner to achieve treaty benefits that are better than it would 
have achieved had it made the underlying investment directly.  The result in Example 1 is 
appropriate because there are no additional facts to suggest that a principal purpose of the 
arrangement is to obtain incremental tax treaty benefits.  This principle should be applied to 
arrangements such as the arrangement in Example 3 by removing the fact that the holding 
company “does not obtain treaty benefits that are better than the benefits to which its investors 
would have been entitled if they had made the same investments directly.”   
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As an alternative, Example 3 could be modified by providing that it would not be 
reasonable to deny the benefit of the applicable tax treaty if the holding company in Example 3 
could demonstrate that a significant percentage of the owners of the widely-held fiscally 
transparent vehicle would be entitled to treaty benefits consistent with those being claimed had 
they invested directly in the underlying investments.  The standard for ownership could be based 
on the derivative benefits standard noted in footnote 3 of the Discussion Draft (75 percent of the 
beneficial interests) or another reasonable standard; and widely held vehicles could be permitted 
to demonstrate compliance with this standard by showing that it had been met over the prior 
year.   

It may be argued that a widely-held fiscally transparent vehicle (e.g., a U.S. MLP) should 
not be subject to the same standards applied to widely-held companies because companies are 
subject to tax in their home State at the entity level.  We do not believe this rationale is 
persuasive in this context.  Example 1 does not turn on the taxation of the widely-held vehicle in 
its home State.  Many States maintain regimes for widely-held funds and other vehicles that 
permit a deduction for distributions to its owners, thereby blurring the distinction between 
widely-held vehicles that are subject to tax as residents and widely-held vehicles that are treated 
as fiscally transparent.  This is illustrated to some extent in Example 2, which addresses the 
treatment of a securitization vehicle.  While the securitization vehicle is taxed on the interest 
income it receives, it is permitted a deduction for the payments made to its investors.  Thus, the 
securitization vehicle effectively has no, or very little, income subject to tax at the entity level in 
its State of residence. 

Accordingly, MLPA recommends that Example 3 be modified by removing the fact that 
the holding company “does not obtain treaty benefits that are better than the benefits to which its 
investors would have been entitled if they had made the same investments directly.”  If, for 
whatever reason such modification is not accepted, MLPA recommends as an alternative that the 
holding company “does not claim treaty benefits that are better than the benefits to which the 
owners of 75 percent or more of its beneficial interests would have been entitled had they made 
the same investments directly.”   The remaining facts in the example, including the fact that the 
investment strategy of the vehicle is not driven by the tax positions of its investors, are sufficient 
to demonstrate that a principal purpose of the arrangement is not to obtain the benefits of the 
applicable tax treaty. 

Finally, and more broadly, MLPA recommends that ongoing consideration be given to 
providing widely-held fiscally transparent vehicles, such as U.S. MLPs, with appropriate and 
practical treaty benefits without requiring intermediary holding companies to be established for 
the purpose of administering the claims for relief of withholding tax under tax treaties.  
Entitlement to treaty benefits should turn on whether the vehicle is owned primarily by investors 
that would be entitled to treaty benefits had they made direct investments, and whether the 
vehicle otherwise is part of an arrangement the principal purpose of which is to obtain tax treaty 
benefits.  Conditioning appropriate benefits on the establishment of an intermediary holding 
company may impose unnecessary costs on investors, may implicate various anti-conduit rules 
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or principles adopted by many countries, may lead to needless disputes regarding the extent to 
which the intermediary holding company is established for good legal and commercial reasons in 
addition to its tax administration function.            

*   *   *   *   *   * 

We appreciate your willingness to consider this submission as you continue your work on 
these important issues.  Please let us know if you have any questions. 

Sincerely yours on behalf of MLPA, 

/s/  Linda E. Carlisle 

/s/  Rocco V. Femia 

Miller & Chevalier Chartered 
Counsel to MLPA 

cc:  Quyen Huynh, U.S. Treasury Department  
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June 17, 2015 
 
Attn. Marlies de Ruiter 
Head of Tax Treaties, Transfer Pricing and Financial Transactions Divisions 
Organisation for Economic Cooperation and Development 
Centre for Tax Policy and Administration 
 
 Re: Comments with Respect to May 2015 Revised Discussion Draft 

 "BEPS Action 6: Prevent Treaty Abuse" 
 
 
Dear Ms. de Ruiter: 
 
 The National Association of Publicly Traded Partnerships ("NAPTP")2 is pleased to 
provide written comments with respect to the Revised Discussion Draft referenced above with 
respect to the entitlement of treaty benefits of Collective Investment Vehicles (“CIVs”) and 
similar vehicles. 
 
 NAPTP is a trade association representing U.S. publicly traded limited partnerships, more 
commonly known as master limited partnerships ("MLPs").  NAPTP currently has 157 full and 
associate members and represents over 100 MLPs.  NAPTP appreciates the opportunity to 
comment on this matter.  Background on MLPs is provided in our letter dated January 8, 2015, 
and attached hereto.  Very generally, MLPs have the following features:  (1) they are taxed as 
partnerships for U.S. Federal income tax purposes, which in practice results in MLPs distributing 
some or all of their available cash flows each year to their investors; (2) their interests are 
widely-held and traded on U.S. regulated public exchanges; and (3) the business activities that 
may be conducted by MLPs are limited by U.S. Federal income tax law to certain activities that 
were historically conducted in partnership form, primarily in the natural resources sector.  
Natural resource MLPs currently constitute about 80 percent of MLPs by number, and about 85 
percent of the MLP market capital.   
 

NAPTP reiterates its prior comments that the treatment afforded CIVs to ensure 
appropriate entitlement to tax treaty benefits should be extended to MLPs because they are 
widely-held and subject to investor-protection regulation in the country in which they are 
established.  This letter provides recommended language related to the presentation of the 
proposed Limitation on Benefits (“LOB”) rules in the OECD Model Tax Convention and 
Commentaries as well as in the definition of Special Tax Regime.  
 

                                                 
2 The members of NAPTP are listed on Attachment 1.  
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May 2015 Revised Discussion Draft Treatment of CIVs and Similar Vehicles  
 
 The May 2015 Revised Discussion Draft addresses the entitlement to treaty benefits of 
CIVs and similar vehicles in two contexts – the application of LOB rules, and the entitlement to 
treaty benefits of income taxed under a special tax regime.  In the context of LOB rules, the 
Revised Discussion Draft concludes that subparagraph 2(f) of the LOB rule in the Report on the 
work on Action 6, which itself references relevant paragraphs of the Commentary to Article 1, 
adequately addresses the treatment of CIVs, and that a footnote should be provided that 
references the treatment of Real Estate Investment Trusts (REITs).  For these purposes, CIVs are 
defined as funds that are widely-held, hold a diversified portfolio of securities, and are subject to 
investor-protection regulation in the country in which they are established.  

 
In the context of special tax regimes, the Revised Discussion Draft includes proposed 

language that would deny tax treaty benefits to income taxed under a special tax regime unless, 
among other things, such regime “facilitates investment in widely-held entities that hold real 
property (immovable property), a diversified portfolio of securities, or any combination thereof, 
and that are subject to investor-protection regulation in the Contracting State in which the 
investment entity is established.”  The Revised Discussion Draft explains that the treatment of 
non-CIV funds and the proposals related to special tax regimes would be discussed in meetings 
in late June and possibly thereafter. 
 
Recommendation:  Neutral Treatment Regardless of Underlying Investments 
 

The treatment of CIVs in the Revised Discussion Draft is based on two rationales.  First, 
an investor pooling its capital with other investors in a widely-held vehicle should not be in a 
worse position than it would have been in had it invested directly in the underlying income 
producing property held by the vehicle.  Second, procedural or administrative accommodations 
should be afforded to CIVs because of the practical difficulties of determining the tax treaty 
eligibility of each of its owners on a daily basis.  It is noteworthy that neither rationale depends 
on the type of income producing property held by vehicle.  Notwithstanding this, the relevant 
language referenced or provided in the Revised Discussion Draft is limited to vehicles that invest 
in a diversified portfolio of securities or real property. 

 
NAPTP recommends that the relevant language referenced or provided in the Revised 

Discussion Draft be modified to provide equal treatment to all vehicles that are widely-held 
entities and subject to investor-protection regulation in the Contracting State in which the entity 
is established.  Accordingly, NAPTP recommends the following revisions be made to the 
Commentary to Article 1 of the OECD Model Tax Convention (the “Commentary”).   

 
First, the language in the Commentary providing considerations and alternatives related 

to the treaty eligibility of CIVs (notably paragraphs 6.8 – 6.34 of the Commentary on Article 1) 
should be expanded to include all vehicles that raise similar issues regardless of the nature of the 
income producing property they hold by adding the following language to paragraph 6.8 of the 
Commentary:   
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The issues discussed in paragraphs 6.8 – 6.34 are also relevant to vehicles that are 
widely-held and are subject to investor-protection regulation in the country in which they 
are established, regardless of the income producing property held by such vehicles.  
Accordingly, countries may consider extending the treatment provided to CIVs to all 
vehicles that are widely-held and are subject to investor-protection regulation in the 
country in which they are established. 

 
 Second, the definition of a “special tax regime” to be included in Article 3 of the 
Commentary should not include widely-held entities that are subject to investor-protection 
regulation in the country in which they are established.  Accordingly, proposed subparagraph vii) 
of the definition of special tax regime, which provides an exception for certain vehicles, would 
be revised as follows:   
 

vii) facilitates investment in widely-held entities that hold real property (immovable 
property), a diversified portfolio of securities, or any combination thereof, and that are 
subject to investor-protection regulation in the Contracting State in which the investment 
entity is established  

 
                                 *   *   *   *   *   * 

 We appreciate your willingness to consider this submission as you continue your work on 
Action 6.  Please let us know if you have any questions. 
 

      Sincerely yours on behalf of NAPTP, 

      /s/  Linda E. Carlisle 

      /s/  Rocco V. Femia 
 
      Miller & Chevalier Chartered 
      Counsel to NAPTP 
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January 8, 2015 

Attn. Marlies de Ruiter 
Head of Tax Treaties, Transfer Pricing and Financial Transactions Divisions 
Organisation for Economic Cooperation and Development 
Centre for Tax Policy and Administration 

Re: Comments with Respect to November 2014 Public Discussion Draft 
"Follow Up Work on BEPS Action 6: Preventing Treaty Abuse" 

Dear Ms. de Ruiter: 

The National Association of Publicly Traded Partnerships ("NAPTP")3 is pleased to 
provide written comments with respect to the Public Discussion Draft referenced above with 
respect to the entitlement of treaty benefits of Collective Investment Vehicles (“CIVs”) and 
similar vehicles. 

NAPTP is a trade association representing U.S. publicly traded limited partnerships, more 
commonly known as master limited partnerships ("MLPs").  NAPTP currently has 157 full and 
associate members and represents over 100 MLPs.  NAPTP appreciates the opportunity to 
comment on this matter.  In general, NAPTP believes that the treatment afforded CIVs to ensure 
appropriate entitlement to tax treaty benefits should be extended to MLPs because they are 
widely-held and subject to investor-protection regulation in the country in which they are 
established, and the income earned by such MLPs is subject to tax in the country in which they 
are established at the investor level on a current basis.   

MLPs – In General 

MLPs have been in existence in the United States since 1981, and they were first created 
to allow businesses to raise capital from individual investors who could not afford the more 
sizeable investments often demanded by non-traded partnerships.  The majority of the investors 
providing this capital are individual U.S. investors.  MLPs are traded on U.S. stock exchanges, 
are widely held, and are subject to investor protection regulation in the United States. 

MLPs typically are organized as limited partnerships or limited liability companies under 
the laws of one of the states of the United States.  Their distinguishing features, which are 
discussed in more detail below, are: (1) they are taxed as partnerships for U.S. Federal income 
tax purposes; (2) their interests are widely-held and traded on U.S. regulated public exchanges; 

3 The members of NAPTP are listed on Attachment 1. 
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and (3) the business activities that may be conducted by MLPs are limited by Federal income tax 
law to certain activities that were historically conducted in partnership form. 
 
 The taxation of MLPs under U.S. Federal income tax law differs from the standard 
corporate taxation of U.S. publicly traded companies.  MLPs are taxed under the rules applicable 
to partnerships.  As a general matter, partnerships are treated as fiscally transparent or "pass-
through" entities for tax purposes.  Thus, no tax is paid at the partnership level.  A partnership's 
income is considered earned by all the partners; it is allocated among all the partners in 
proportion to their interests in the partnership, and each partner pays tax on his or her share of 
the partnership income.  Because partners are subject to tax on the income of the MLP regardless 
of whether the income is distributed, in practice MLPs distribute some or all of their available 
cash flows each year.   
 
 Historically, all widely-traded U.S. partnerships were taxed in this fashion with all 
income "passing through" the entity to the individual investors, who then were subject to tax on 
their share of the income generated by the MLP.  However, changes in law in 1987 limited pass 
through tax treatment to publicly traded partnerships engaging in only certain types of activities 
that historically had been conducted by non-traded partnerships, primarily in the natural 
resources sector.4  As a result, natural resource MLPs currently constitute about 80 percent of 
MLPs by number, and about 85 percent of the MLP market capital.  At the end of December 
2014, the total market capital of MLPs was about $581 billion, of which about $489 billion was 
in the natural resource sector. 
 
 The MLP structure provides small individual investors with opportunities to invest in 
capital-intensive businesses with a lower (but generally steady) rate of return through readily 
tradable partnership interests.  This investor base, however, gives rise to the same investor 
tracing concerns described for CIVs in paragraphs 18 – 21 of the OECD publication, "The 
Granting of Treaty Benefits with Respect to the Income of Collective Investment Vehicles", 
adopted by the OECD Committee on Fiscal Affairs on April 23, 2010. 
 
MLPs – Cross-Border Investment and Activity 
 
 While there is no restriction on the type or nationality of investors in MLPs, as noted 
above investors in MLPs organized in the United States and traded on U.S. exchanges are 
primarily U.S. individuals as well as the U.S. corporations that formed the MLP.  There are 
several practical reasons for this.  Non-U.S. investors typically do not invest in MLPs because 
such investments expose them to unfavorable substantive and administrative U.S. Federal and 
state income tax consequences.  In particular, the activities of a U.S. MLP are attributed to 
foreign investors, subjecting them to substantive U.S. Federal and state tax and reporting 
requirements comparable to those imposed on foreign persons that directly conduct trades or 
businesses in the United States.  Distributions are subject to withholding tax to the extent they 
are attributable to income effectively connected to a U.S. trade or business, and investors 

                                                 
4 In addition to natural resource activities, U.S. MLPs may be used for traditional investment activities. 

165



January 8, 2015 
Page 3  
 
 
 

 
 

generally are required to file tax returns with the U.S. Internal Revenue Service.  Investments by 
foreign persons in U.S. widely-held companies taxed as corporations do not carry such negative 
consequences.  
 
 In addition, wealthy U.S. investors have access to opportunities to invest in capital-
intensive businesses in the natural resources sector through direct investments such as non-traded 
partnerships, the income from which is subject to a single level of U.S. tax.  MLPs were 
designed to offer small U.S. investors similar investment opportunities, and therefore are 
attractive to such investors.   
 
 There are no restrictions on the location of U.S. MLP business investments or activities.  
Accordingly, MLPs may engage directly or indirectly in business activities outside the United 
States.  This may be the case, for example, when integrated natural resource facilities, such as 
pipeline systems, cross borders.  Accordingly, U.S. MLPs may earn and be subject to tax on 
income from business activities in other jurisdictions.  To the extent that U.S. MLPs structure 
these activities in local entities, such entities are subject to local country income tax and 
withholding taxes are imposed on dividend distributions or payments of interest from such 
entities. 
 
Application of Tax Treaties to MLPs 
 
 The issues raised with respect to the application of tax treaties to CIVs, which have been 
explored by the OECD and are reflected in paragraphs 6.8 – 6.34 of the Commentary to Article 1 
of the OECD Model Convention (the "Commentary"), are also raised in the context of U.S. 
MLPs.  Section 6.8 of the Commentary defines CIVs as funds that are widely-held, hold a 
diversified portfolio of securities, and are subject to investor-protection regulation in the country 
in which they are established.  Paragraph 6.21(b) of the Commentary, however, permits treaty 
negotiators to specify the categories of investment funds, arrangements, or entities to which a 
CIV provision would apply.  As is the case with CIVs described in paragraph 6.8 of the 
Commentary, all U.S. MLPs are widely-held and are subject to investor-protection regulation.  In 
contrast to CIVs, however, U.S. MLPs allow small investors to pool their capital to invest in 
business assets in certain limited sectors, predominately natural resources, rather than in equity 
or debt securities issued by such businesses or other entities.   
 
 This one difference between U.S. MLPs and CIVs should not cause tax treaties to treat 
U.S. MLPs and CIVs, as defined in paragraph 6.8 of the Commentary, differently for two 
reasons.  First, the treatment of CIVs in the Commentary is based on a desire to ensure that an 
investor pooling capital with other investors in a widely-held vehicle be in no worse a position 
than it would have been had it invested directly in the underlying income producing property 
held by the vehicle.  See, e.g., paragraphs 6.8 and 6.23 (noting favorably the tax policy goal of 
neutrality as between direct investments and investments through a widely-held vehicle).  This 
tax policy goal is equally applicable to U.S. MLPs.  Second, the procedural or administrative 
accommodations afforded to CIVs because of the practical difficulties of determining the tax 
treaty eligibility of each of its owners on a daily basis are equally justified in the case of U.S. 
MLPs given the fact that U.S. MLP interests are widely held and traded on regulated exchanges.  
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Investors in U.S. MLPs should also be able to claim, directly or indirectly, appropriate tax treaty 
benefits on non-U.S. source income earned by such MLPs under standards that are clear, 
practicable, and take into account the widely-held nature of MLPs.  Accordingly, the treatment 
provided CIVs to ensure appropriate entitlement to tax treaty benefits should be extended to 
MLPs that are widely-held and subject to investor-protection regulation in the country in which 
they are established, provided that the income earned by such MLP is subject to tax at the 
investor level on a current basis. 
 
 There are two classes of issues related to the application of tax treaties to CIVs and U.S. 
MLPs.  The first is the substantive entitlement to treaty benefits by such vehicles, either in their 
own right or on behalf of their investors.  The Commentary provides for several alternatives in 
this regard, including the provision of treaty benefits to a vehicle organized in a country based on 
the extent to which the vehicle is owned by same-country treaty-eligible investors or based on 
the extent to which the vehicle is owned by treaty-eligible investors in the same country or third 
countries.  See paragraphs 6.21 and 6.26.  The Commentary also includes an alternative by 
which a vehicle that is publicly traded in its country of organization would be entitled to treaty 
benefits without regard to the residence of its investors.  See paragraph 6.32.  This alternative is 
justified on the basis that a publicly-traded vehicle cannot be used effectively for treaty 
shopping.  Each of these proposals has a strong policy basis as each has the effect of putting the 
investor in the vehicle in no worse a position than it would have been in had it invested directly 
in the underlying income producing property held by the vehicle rather than pooled its capital 
with other investors.  See, e.g., paragraphs 6.8 and 6.23 (noting favorably the tax policy goal of 
neutrality as between direct investments and investments through a widely-held vehicle).  
NAPTP endorses these approaches and recommends they be extended to U.S. MLPs.   
 
 The second class of issues relates to procedural or administrative standards for actually 
determining, claiming, and providing treaty benefits.  The OECD has undertaken several projects 
in recent years aimed generally at simplifying and harmonizing countries’ treaty relief 
withholding procedures, including the Treaty Relief and Compliance Enhancement ("TRACE") 
system, and at providing practical rules in the context of CIVs that are widely held.  In cases 
where the entitlement to treaty benefits depends on the extent to which investors would have 
been entitled to treaty benefits on direct investments, paragraphs 6.29 – 31 of the Commentary 
acknowledge that it would be impractical for widely-held vehicles to collect investor ownership 
information on a daily basis.  It therefore concludes that countries should be willing to accept 
practical and reliable approaches that do not require daily tracing.   
 
 The Commentary provides two examples of "practical and reliable" approaches.  First, 
countries could presume that all investors are resident in the country of organization of the 
vehicle where there are circumstances that discourage investment by third country residents, as is 
the case with U.S. MLPs.  Paragraph 6.30.  Second, countries could require the vehicle to 
disclose the extent to which investors are treaty-eligible on an annual basis, or if conditions 
suggest that turnover in ownership is high, on a quarterly basis.  Paragraph 6.31.  Again, NAPTP 
supports simplifying and harmonizing countries' treaty relief provisions and recommends that 
they be extended to U.S. MLPs.  Moreover, with respect to U.S. MLPs, NAPTP recommends 
that countries presume that all investors are U.S. persons because of the practical obstacles and 
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disadvantages that discourage non-U.S. investment.  As noted above, interests in U.S. MLPs are 
generally not marketed to non-U.S. investors and are not attractive to non-U.S. investors because 
the ownership of such interests would subject non-U.S. investors to U.S. Federal and state tax 
and reporting requirements comparable to those imposed on foreign persons that directly conduct 
trades or businesses in the United States, including the application of U.S. withholding tax on 
distributions at generally the highest U.S. income tax rates. 
 
 Like other commentators,5 NAPTP is concerned that the OECD’s March 2014 
Discussion Draft on “Preventing the Granting of Treaty Benefits in Inappropriate 
Circumstances” did not appropriately reflect paragraphs 6.8 – 6.34 of the Commentary which 
deal with potential treaty abuse issues in the context of CIVs.  NAPTP believes that the 
alternatives provided in paragraphs 6.21, 6.26, and 6.32 of the Commentary, which are outlined 
above, adequately address potential treaty abuse issues, and that no further limitation on benefits 
provisions or the imposition of a principle-purpose test is needed with respect to CIVs or U.S. 
MLPs.  These alternatives permit treaty benefits to the extent the investors in such vehicles 
would be entitled to such benefits, achieving the goal of neutrality as between direct investments 
and investments through widely-held vehicles.  Further, these alternatives allow due flexibility to 
countries in determining the extent to which investors would be so entitled to treaty benefits 
(e.g., on a presumptive basis under appropriate circumstances, as in the case of U.S. MLPs).  
Accordingly, widely-held CIVs and U.S. MLPs that meet the requirements set out in the 
Commentary should be entitled to treaty benefits. 
 
 In summary, the OECD should ensure that the treatment afforded to CIVs also is afforded 
to similar vehicles that raise similar policy considerations.  U.S. MLPs are similar to widely-held 
CIVs that have been the subject of the OECD’s work because they are widely-held and subject to 
investor-protection regulation in the country in which they are established.  As noted above, the 
only distinction between CIVs (as defined in paragraph 6.8 of the Commentary) and U.S. MLPs 
is that CIVs invest indirectly in operating businesses by holding a diversified portfolio of 
securities, whereas U.S. MLPs invest directly in operating businesses such as pipelines or other 
natural resource businesses.  In cases where U.S. MLPs receive income from sources outside 

                                                 
5 See, e.g., Mary C. Bennett, The Association of Global Custodians, Comments on Discussion Draft on 
BEPS Action 6: Preventing the Granting of Treaty Benefits in Inappropriate Circumstances 3-7 (2014); 
John Cartwright, The Association of Real Estate Funds, OECD Discussion Draft on BEPS Action 6: 
Preventing the Granting of Treaty Benefits in Appropriate Circumstances 1-2 (2014); James Charrington, 
BlackRock Investment Management (UK) (Limited) ET AL., Proposals with respect to the BEPS Action 
Plan, Including Action 6 (Prevent Treaty Abuse) 1-4 (2014); Investment Company Institute, BEPS Action 
6 and Treaty Benefits for Collective Investment Vehicles 1-3 (2014); Jorge Morley-Smith, Investment 
Management Association, OECD Discussion Draft on BEPS Action 6 1-4 (2014); Matthias Thomas, 
European Association for Investors in Non-Listed Real Estate Vehicles, INREV’s Response to OECD 
Discussion Draft BEPS Action 6: Preventing the Granting of Treaty Benefits in Inappropriate 
Circumstances 2-5 (2014).      
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their country of organization, however, the tax treaty issues faced by MLPs and their investors 
are identical to those faced by CIVs.   
 

                                 *   *   *   *   *   * 

 We appreciate your willingness to consider this submission as you continue your work on 
developing a final version of the Discussion Draft.  Please let us know if you have any questions. 
 

      Sincerely yours on behalf of NAPTP, 

      /s/  Linda E. Carlisle 

      /s/  Rocco V. Femia 
 
      Miller & Chevalier Chartered 
      Counsel to NAPTP 
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Milan, 2 February 2017 

 

Tax Treaties, Transfer Pricing and Financial Transactions Division 
OECD/CTPA 
OECD Centre for Tax Policy and Administration  
2, rue André Pascal 
75775 Paris Cedex 16 
FRANCE 
 
 

Sent by e-mail 

  taxtreaties@oecd.org  

 

Dear Sir or Madam 

Re: Comments on draft examples included in the Discussion Draft on non-CIV  

 
Morri Rossetti law firm is pleased to provide its comments in response to the OECD Centre 
for Tax policy and Administration’s public invitation. The comments deal with the three draft 
examples focused on the application of the principal purpose test (“PPT”) to non-CIV (the 
“Examples”). 
Those Examples have been developed to clarify the application of the purpose test (“PPT”) 
rule included in the Report on Action 6 to some common transactions involving non-CIV 
funds.  

Our comments on the Examples will be contained in Annex I below and will be based on the: 

1. analysis of the scope of the PPT rule and some issues arising from its application to non-
CIV; 

2. identification of the relationship between the PPT rule and UE freedoms, General-Anti-
Abuse-Rule and the Recommendation of 28.1.2016. 

 

1. Scope of the PPT rule  

Action 6, Final Report (“Action 6”) proposes the introduction of an article X, paragraph 7, 
within the OECD model of tax convention, which reads as follows: 
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Notwithstanding the other provisions of this Convention, a benefit under this Convention shall not be 
granted in respect of an item of income or capital if it is reasonable to conclude, having regard to all 
relevant facts and circumstances, that obtaining that benefit was one of the principal purposes of any 
arrangement or transaction that resulted directly or indirectly in that benefit, unless it is established 
that granting that benefit in these circumstances would be in accordance with the object and purpose 
of the relevant provisions of this Convention. 

As clarified in Action 6, PPT rule is conceived as a general anti-abuse rule and has the effect 
of denying a benefit granted under a tax convention where one of the main purposes of an 
arrangement or transaction is to obtain a benefit under that convention, except it is 
established that such benefit is in accordance with the object and purpose of the convention. 
In the attempt to flesh out such definition, Action 6 has pointed out that:  

i.  “Benefit” includes all limitations on taxation accorded by the OECD model of 
convention.  

ii. The term “arrangement or transaction” should be interpreted broadly and includes 
any agreement, transaction or series of transactions (whether or not they are legally 
enforceable). Notably “arrangement” also includes the qualification of a person as a 
resident of a contracting State.   

iii.  “One of the principal purpose” means that obtaining the direct or indirect benefit 
under a tax convention need not to be the sole or dominant purpose, but is 
sufficient that this is at least one of the several purposes; at this regard Action 6 
points out that “For example, a person may sell a property for various reasons, but if 
before the sale, that person becomes a resident of one of the Contracting States and 
one of the principal purposes for doing so is to obtain a benefit under a tax 
convention” the PPT rule “could apply notwithstanding the fact that there may also be 
other principal purposes for changing the residence, such as facilitating the sale of the 
property or the re-investment of the proceeds of the alienation”.  

iv. The research of the principle purpose must be grounded on facts, and the existence 
of a subjective tax motive has no bearing.  

v. A purpose is not “principal” when the benefit was not one of the main consideration 
and would not per se have justified the arrangement or transaction that has resulted 
in the benefit. When more than one purposes are inextricably linked to a core 
commercial activity it will be unlikely that its principal purpose will be considered to 
obtain that benefit.  

 
A mentioned, the PPT rule is a GAAR and is therefore applicable also to non-CIV, category of 
investment vehicles which alternatively (i) are not widely held; (ii) do not hold a diversified 
portfolio of securities; (iii) are not subject to investor protection regulation in the Country of 
establishment.  
Usually non-CIV funds invest through vehicles on a cross-border basis. In deciding where any 
such vehicles should be established, funds will consider a wide range of legal, regulatory and 
economic factors, which include also the tax regime applicable in the Country. 
At this regard, some concerns have been put forward on the application of PPT to 
investments carried on within the European Union, regarding the compatibility with the EU 
freedoms, EU Directives on General-Anti-Abuse-Rule. 
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2. EU freedoms and General Anti-Avoidance Rule  

The establishment of a company in a Member State with a more favorable tax regime or 
legislation is not against UE freedoms, but on the contrary, is one of the EU targets in the 
pursuit of establishing a common market, where people, goods and money may freely 
circulate.  

Therefore, the fact that a taxpayer engages in tax forum shopping by setting up an 
intermediate company in other Member State does not deprive him from the right of 
protection based on freedom of establishment. Measures restricting freedom of 
establishment may be justified to tackle wholly artificial arrangements (i.e, absence of genuine 
economic activity) aimed at circumventing application of the legislation of the Member State 
concerned. On the same token the UE GAAR (art. 6 of the Directive 2016/1164) tackles 
arrangements driven by tax motive and lacking of valid commercial reasons.  

The PPT approach seems different. In order to trigger the rule is sufficient that the main 
purposes of an arrangement or transaction is to obtain a benefit under that convention, no 
matter with the lack of a genuine economic activity. The PPT rule specifically targets 
arrangements and cross-border transactions and its application will lead to disregard for tax 
purposes the intermediate investment entity, by setting aside the lower conventional rate. 
This will make cross-border investments between Member State more expensive than the 
same transactions carried on within the State, discouraging investments among EU Countries 
and closing up the economics of each EU Country. Additionally, the PPT may be used as a 
tool to challenge the status of “resident” granted by a Country to its persons. A further 
hindrance to the UE freedoms may be the burden of proof on the taxpayer to “defuse” the 
application of the PPT. Also, the vagueness of the test seems to be against the UE principle of 
legal certainty. 

The issue on compatibility between PPT and EU framework has been pointed out by the EU 
Commission in the recommendation on the implementation of measures against tax treaty 
abuse (dated 28.1.2016). At this regard the Commission has pointed out the need to amend 
the PPT rule of Action 6 by introducing reference to the “genuine economic activity”. 
Accordingly, the amended version recommended by the Commission reads as follows:  

Notwithstanding the other provisions of this Convention, a benefit under this Convention shall not be 
granted in respect of an item of income or capital if it is reasonable to conclude, having regard to all 
relevant facts and circumstances, that obtaining that benefit was one of the principal purposes of any 
arrangement or transaction that resulted directly or indirectly in that benefit, unless it is established that 
it reflects a genuine economic activity or that granting that benefit in these circumstances would be 
in accordance with the object and purpose of the relevant provisions of this Convention. 

 

ANNEX I 
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Comments on Examples 

 

 

Example 1: Regional investment platform example 

Example [XX]: RCo, a company resident of State R, is a wholly owned subsidiary of Fund, an institutional 
investor that is a resident of State T and that was established and is subject to regulation in State T. 
RCo operates exclusively to generate an investment return as the regional investment platform for Fund 
through the acquisition and management of a diversified portfolio of private market investments 
located in countries in a regional grouping that includes State R. The decision to establish the regional 
investment platform in State R was mainly driven by the availability of directors with knowledge of 
regional business practices and regulations, the existence of a skilled multilingual workforce, State R’s 
membership of a regional grouping and use of the regional grouping’s common currency, and the 
extensive tax convention network of State R, including its tax convention with State S, which provides 
for low withholding tax rates. RCo employs an experienced local management team to review 
investment recommendations from Fund, approve and monitor investments, carry on treasury 
functions, and ensure compliance with regulatory requirements in States where it invests. The board of 
directors of RCo is appointed by Fund and is composed of a majority of State R resident directors with 
expertise in investment RCo pays tax and files tax returns in State R.  

RCo is now contemplating an investment in SCo, a company resident of State S. The investment in a 
number of countries in addition to State S which are also members of the same regional grouping. 
Under the tax convention between State R and State S, the withholding tax rate on dividends is reduced 
from 30 per cent to 5 per cent. Under the tax convention between State S and State T, the withholding 
tax rate on dividends is 10 per cent.  

In making its decision whether or not to invest in SCo, RCo considers the existence of a benefit under 
the State R-State S tax convention with respect to dividends, but this alone would not be sufficient to 
trigger the application of paragraph 7. The intent of tax treaties is to provide benefits to encourage 
cross-border investment and, therefore, to determine whether or not paragraph 7 applies to an 
investment, it is necessary to consider the context in which the investment was made, including the 
reasons for establishing RCo in State R and the investment functions and other activities carried out in 
State R. In this example, investment is part of an arrangement or relates to another transaction 
undertaken for a principal purpose of obtaining the benefit of the Convention, it would not be 
reasonable to deny the benefit of the State R-State S tax convention to RCo. 

Comments:  

i. Undisputable is the existence of a “benefit” arising from the application of the tax 
treaty between States R and S (instead of T and S) which leads to a reduction of the 
tax rate on dividends (from 30 per cent to 5 per cent). 

ii. Some concerns arise on the meaning of “one of the principal purpose”. Indeed, the 
investment is driven by strong legal and economic reasons (i.e., the availability of 
directors with knowledge of regional business practices and regulations, the 
existence of a skilled multilingual). These reasons seem to trump up the tax benefit 
arising from the tax treaty.  

iii. Furthermore, it seems not possible proving a factual evidence that the tax saving 
reasons is one principle purpose of the transaction but it seems that this prove may 
be only inferred by reference to the mere lower tax rate applicable.  
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iv. Additionally, in this case more than one purposes are inextricably linked to a core 
commercial activity, which is the investment activity (when a variety of economic, 
legal and tax reason are blended together) and it will be unlikely that its principal 
purpose will be considered to obtain that benefit.  

Based on the above, it seems quite unlikely that such a case may trigger the PPT rule, neither 
to set aside benefit arising from a tax treaty nor to disregard the residency of company R. 
The same conclusions should be reached in case T, S and R are resident in EU States; from 
the fact available no index allows to challenge their economic substance. 

 

 

Example 2: Securitization company example 

Example [XX]: RCo, a securitization company resident of State R, was established by a bank which sold 
to RCo a portfolio of loans and other receivables owed by debtors located in a number of jurisdictions. 
RCo is fully debt-funded. RCo has issued a single share which is held on trust and has no economic 
value. RCo’s debt finance was raised through the issuance of notes that are widely - held by third-party 
investors. The notes are listed on a recognized stock exchange, which allows for their trading on the 
secondary market, and are held through a clearing system. To comply with regulatory requirements, the 
bank also retained a small percentage of the listed, widely-held debt securities issued by RCo. RCo 
currently holds 60 per cent of its portfolio in receivables of small and medium sized enterprises resident 
in State S, in respect of which RCo receives regular interest payments. The bank is a resident of a State 
T which has a tax treaty with State S that provides benefits equivalent to those provided under the 
State R - State S tax treaty. Under the tax treaty between State R and State S, the withholding tax rate 
on interest is reduced from 30 per cent to 10 per cent. 

In establishing RCo, the bank took into account a large number of issues, including State R’s robust 
securitization framework, its securitization and other relevant legislation, the availability of skilled and 
experienced personnel and support services in State R and the existence of tax benefits provided under 
State R’s extensive tax convention network. Investors’ decisions to invest in RCo are not driven by any 
particular investment made by RCo and RCo’s investment strategy is not driven by the tax position of 
the investors. RCo is taxed in State R on income earned and is entitled to a full deduction for interest 
payments made to investors. 

In making its decision to sell receivables owed by enterprises resident in State S, the bank and RCo 
considered the existence of a benefit under the State R-State S tax convention with respect to interest, 
but this alone would not be sufficient to trigger the application of paragraph 7. The intent of tax 
treaties is to provide benefits to encourage cross-border investment and, therefore, to determine 
whether or not paragraph 7 applies to an investment, it is necessary to consider the context in which 
the investment was made. In this example, in the absence of other facts or circumstances showing that 
RCo’s investment is part of an arrangement or relates to another transaction undertaken for a principal 
purpose of obtaining the benefit of the Convention, it would not be reasonable to deny the benefit of 
the State R-State S tax convention to RCo  

Comments:  

i. The example postulates an undifferentiated system of withholding taxes on interest 
arising from tax treaties between State T and S and between State R and S. It follows 
that a benefit should not occur and the PPT rule should not apply. 
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ii. However, the PPT rule is written in such a way as to leave open other relevant issues. 
In order to understand some of those issues we can analyze it from the perspective 
of the Tax Authority of State S. What if in this State the interest on the notes were 
not fully deductible? Or if they were subject to a withholding tax rate higher than 
10%? In this case, the Tax Authority would argue that Rco has been established in 
State in R instead of State S in order to avoid taxation that S provides for structures 
like those of the example and could see the benefit of withholding tax rate at 10% 
arising from the treaty between S and R as one of the main reasons for which the 
transaction in question has been carried out through Rco instead of a vehicle 
established in S. This should be true. In the absence of reduction of withholding tax 
from 30 to 10% on interest paid by State S to state R, it probably would not be 
convenient to conduct the operation through a vehicle established in State R instead 
of in State S. 

iii. In order to set aside the application of the PPT rule the fact that State R is a country 
well organized for the type of transactions at stake may not be sufficient, if the same 
organization may be found also in State S; furthermore, it would be difficult that the 
Tax Authority of State S considers the organization of his own state not to be 
adequate.  

iv. No reference made under the PPT rule to the existence of a genuine economic 
activity (as an exemption to the application of PPT rule) could lead to the application 
of the PPT rule to a wide range of situations difficult to control and to foresee.  

Regarding the EU law issues, the same comments on Example 1 are applicable. 

 

 

Example 3: Immovable property non-CIV fund 

Example [XX]: Real Estate Fund, a State C partnership treated as fiscally transparent under the domestic 
tax law of State C, is established to invest in a portfolio of real estate investments in a specific 
geographic area. Real Estate Fund is managed by a regulated fund manager and is marketed to 
institutional investors, such as pension schemes and sovereign wealth funds, on the basis of the fund’s 
investment mandate. A range of investors resident in different jurisdictions commit funds to Real Estate 
Fund. The investment strategy of Real Estate Fund, which is set out in the marketing materials for the 
fund, is not driven by the tax position of the investors, but is based on investing in certain real estate 
assets, maximizing their value and realizing appreciation through the disposal of the investments. Real 
Estate Fund’s investments  are made through a holding company, RCo, established in State R. RCo holds 
and manages all of Real Estate Fund’s immovable property assets and provides debt and/or equity 
financing to the underlying investments. RCo is established for a number of commercial and legal 
reasons, such as to protect Real Estate Fund from the liabilities of and potential claims against the fund’s 
immovable property assets, and to facilitate debt financing (including from third-party lenders) and the 
making, management and disposal of investments. It is also established for the purposes of 
administering the claims for relief of withholding tax under any applicable tax treaty. This is an 
important function of RCo as it is administratively simpler for one company to get treaty relief rather 
than have each institutional investor process its own claim for relief, especially if the treaty relief to 
which each investor would be entitled as regards a specific item of income is a small amount. After a 
review of possible locations, Real Estate Fund decided to establish RCo in State R. This decision was 
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mainly driven by the political stability of State R, its regulatory and legal systems, lender and investor 
familiarity access to appropriately qualified personnel and the extensive tax convention network of State 
R, including its treaties with other States within the specific geographic area targeted for investment. 
RCo, however, does not obtain treaty benefits that are better than the benefits to which its investors 
would have been entitled if they had made the same investments directly in these States and had 
obtained treaty benefits under the treaties concluded by their States of residence. In this example, whilst 
the decision to locate RCo in State R is taken in light of the existence of benefits under the tax 
conventions between State R and the States with in the specific geographic area targeted for 
investment, it is clear that RCo’s immovable property investments are made for commercial purposes 
consistent with the investment mandate of the fund. Also RCo does not derive any treaty benefits that 
are better than those to which its investors would be entitled and each State where RCo’s immovable 
property investments are made is allowed to tax the income derived directly from such investments. In 
the absence of other facts or circumstances showing that RCo’s investments are part of an arrangement, 
or relate to another transaction undertaken for a principal purpose of obtaining the benefit of the 
Convention, it would not be reasonable to deny the benefit of the tax treaties  between  RCo  and  the 
States  in  which RCo’s immovable property investments  are located. 

Comments:  

i. Disputable is the existence of a “benefit”, since RCo does not derive any treaty 
benefits that are better than those to which its investors would be entitled. 

ii. Furthermore, among the principal purposes of the arrangement cannot be found the 
achievement of a tax treaty benefit. Indeed the chosen of State R has been driven by 
considerations based on its political stability, regulatory and legal systems, qualified 
personnel. Its extensive tax convention network has not proven of some avail since 
Rco did not obtain better treaty benefits than those to which its investors would 
have been entitled if they had made the same investments directly in these States.  

iii. Based on the above it seems quite unlikely that such a case may trigger the PPT rule, 
neither to set aside benefit arising from a tax treaty nor to disregard the residency of 
company R. The same conclusions should be reach in case T, S and R are resident in 
EU States; from the fact available no index allows to challenge their economic 
substance. 

iv. Regarding the EU law issues, the same comments on Example 1 and 2 are applicable. 

 

*** *** *** 

We appreciate the opportunity to provide our comments and we thank you for your 
attention on this matter. 

Please feel free to contact us with any questions or comments concerning this letter. 
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February 3, 2017  
 

By Electronic Mail 

Tax Treaties, Transfer Pricing and Financial Transactions Division 
Centre for Tax Policy and Administration 
Organisation for Economic Co-operation and Development 
2, rue André Pascal, 75775 Paris Cedex 16 

Dear Sirs/Mesdames: 

Re: BEPS Action 6 – Discussion Draft on non-CIV examples 

Osler, Hoskin & Harcourt LLP1 welcomes the opportunity to comment on the OECD 
Public Discussion Draft, “BEPS Action 6 – Discussion Draft on non-CIV examples” (the 
“2017 non-CIV Discussion Draft”), published on January 6, 2017, as part of the follow-
up work on the interaction between the treaty provisions of the 2015 BEPS Report on 
Action 6, “Preventing the Granting of Treaty Benefits in Inappropriate Circumstances” 
(the “2015 BEPS Report”) and the treaty entitlement of non-CIV funds. 

This letter responds to the OECD’s request for comments on the three examples in the 
2017 non-CIV Discussion Draft.  (We have not repeated here the concerns previously 
identified in our letter dated April 22, 2016 in response to the OECD’s discussion draft, 
“Treaty Entitlement of Non-CIV Funds”, published on March 24, 2016 (the “2016 non-
CIV Discussion Draft”)). 

We note that the 2015 BEPS Report concluded that treaty benefits should be provided to 
collective investment vehicles (CIVs), being widely held funds that hold a diversified 
investment portfolio and are subject to investor protection in the country in which they 
are established, in the circumstances set out in the OECD’s 2010 Report, “The Granting 
of Treaty Benefits with Respect to the Income of Collective Investment Vehicles” (the 
“2010 CIV Report”). The 2010 CIV Report provided for a variety of alternative methods 
that countries could choose from to clarify the circumstances in which income earned by 
CIVs should be entitled to treaty benefits.   

The 2015 BEPS Report also recognized the economic importance of cross-border 
investments by non-CIV funds (such as private equity funds and real estate funds), and 
the need to ensure that treaty benefits are granted where appropriate. Without concluding 
on the appropriate treatment for non-CIV funds, the OECD indicated that further work 

                                                 
1  Osler, Hoskin & Harcourt LLP is a leading Canadian business law firm practising nationally and 

internationally from offices across Canada and in New York.  Our clients include pension funds, 
sovereign wealth funds and the investors and managers of both CIVs and such non-CIV funds as real 
estate funds, private equity funds and hedge funds. 
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would be done to ensure that new treaty provisions adequately address the treaty 
entitlement of various non-CIV funds. In March 2016 the OECD released the 2016 non-
CIV Discussion Draft posing a number of questions for consultation.  

In November 2016, the OECD released the multilateral instrument (“MLI”) together with 
a detailed Explanatory Statement. The MLI is intended to allow swift implementation of 
a series of tax treaty measures that were contained in the 2015 BEPS Report, including 
the Action 6 treaty abuse “minimum standards.” Unfortunately, neither the MLI nor the 
Explanatory Statement included any changes in response to the 2016 non-CIV Discussion 
Draft, nor any specific language to clarify when treaty benefits should be provided to 
income earned by CIV or non-CIV funds (or their respective investment entities). 

The 2017 non-CIV Discussion Draft includes three examples that are intended to 
illustrate the application of the OECD’s proposed treaty shopping minimum standards for 
non-CIV investors.  In each example, the OECD concludes that (absent additional 
adverse facts) the principal purpose test (“PPT”) ought not to apply to deny treaty 
benefits despite the fact that such benefits were taken into account in structuring the 
relevant investment. 

Although the OECD has acknowledged that it is important to provide treaty benefits to 
CIV and non-CIV investors in “appropriate” circumstances, in our view, the OECD has 
not done enough to provide such investors with the certainty they need at the time 
investments are made.  In particular, the 2017 non-CIV Discussion Draft indicates that 
the OECD deliberately kept the number of examples in the discussion draft low and has 
avoided any “controversial” examples.  However, controversial examples are precisely 
where clarity is most needed, especially to highlight situations where countries may take 
differing views regarding particular fact patterns. It is important to bring potentially 
differing views among countries to light, rather than obscuring them. In particular, in our 
view the examples should attempt to more closely align with typical fact patterns that 
may arise (including, for example, where some (but not all) of the investors in a non-CIV 
would be entitled to equivalent treaty benefits). 

Below are some ways in which the three examples could be modified/expanded to 
provide greater clarity: 

• It is not clear in the three examples why certain facts are included, and whether 
the omission of such facts in the context of a particular investment could result in 
a denial of treaty benefits.  This may be highlighted using the following 
references from the examples: 

o The reference to a “regional investment platform” and use of a “common 
currency” in the first example could potentially limit its utility (such as to 
investments in the EU).  This example should be revised to remove the 
references to regional grouping and common currency – or it should be 
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clarified as to why such a regional grouping and common currency are 
necessary to get treaty benefits. 

o The first example provides that Rco is regulated.  If regulation is not 
necessary for treaty benefits then this should be removed.  If it is 
necessary, what nature and level of regulation is the OECD contemplating 
for a holding company such as Rco? 

o The first example provides that Rco pays tax in State R.  Assuming treaty 
benefits would still apply if Rco has losses, the reference to paying tax in 
State R should be removed and replaced with the well-understood “liable 
to tax” standard used in Article 4 of the OECD model treaty. 

o The second example assumes that Rco is fully debt-funded and that the 
relevant notes are listed on a recognized stock exchange.  Would the result 
be different if Rco was partially equity funded, or if the notes were not 
listed?2  Is it sufficient for the notes to be widely held?   

o The third example refers to investments in a specific geographic area.  
Similar to the comment above on the first example, the reference to a 
specific geographic area should be removed – or the example should be 
clarified as to why such a geographic area is necessary to get treaty 
benefits. 

o The third example provides that the fund manager is regulated.  If 
regulation is not necessary for treaty benefits then this should be removed. 

• Each of the three examples refer to investments being “driven” or “mainly driven” 
by certain commercial factors.  However, the examples do not provide any 
guidance on the manner in which to distinguish between factors that “drive” or 
“mainly drive” an investment from those which are “one of the principal 
purposes” or “mere considerations” in making an investment.  As a practical 
matter, investors would likely take into account all of the factors listed in the 
examples together with other factors (including the anticipated tax consequences).  
The examples should be modified to remove the “driven” or “mainly driven” 
references – or should be clarified to indicate the difference between a “driving” 
factor and a “principal purpose” or mere “consideration”.   

• The second and third examples assume that all of the investors would have been 
entitled to equivalent treaty benefits.  To assist in the usefulness of these 

                                                 
2  In North America, at least, it is highly unusual for notes of a securitisation vehicle to be listed on a 

stock exchange and we recommend the removal of this fact. 

179



Page 4 

  

 

 

LEGAL_1:42853216.1 

examples, they should be revised to discuss whether the PPT would apply if some 
(but not all) of the investors would be entitled to equivalent treaty benefits. 

• It is questionable whether the first example provides any meaningful comfort for 
countries that choose to adopt both the PPT and the simplified limitation on 
benefits (“LOB”) rules in the MLI.   Specifically, since Fund is not entitled to as 
low a treaty rate of State S withholding tax as Rco, Fund would not be an 
“equivalent beneficiary.”  Accordingly, Rco (which is not a “qualifying person” 
and as a holding company cannot qualify for the active business test in the LOB) 
would not satisfy the LOB’s derivative benefits clause – which requires that at 
least 75% of Rco’s shares be held by equivalent beneficiaries.  The first example 
should be clarified to confirm that, in such a situation, State S should grant relief 
under Article 7(12).3 

• Each of the three examples indicate that the PPT could apply based on “additional 
facts and circumstances”.  The OECD should illustrate this by setting out specific 
examples of the types of additional facts and circumstances that could potentially 
cause the PPT to apply – particularly in situations where all of the ultimate 
investors would be entitled to identical treaty benefits (such as in the second and 
third examples). 

The PPT is vague and subjective, allowing tax authorities the potential ability to deny 
treaty benefits in respect of practically any cross-border investment. This has prompted 
significant criticism. While we recognize that the OECD is unlikely to propose 
amendments to the wording of the PPT at this stage, the OECD should provide actionable 
guidance in the form of additional and modified examples to better illustrate how the PPT 
is intended to apply in respect of CIV and non-CIV funds and their respective investment 
entities.  From a timing perspective, such guidance should be provided in advance of the 
proposed MLI signing ceremony in June 2017 – to provide investors with a clearer 
picture of what the impact of its signing will be on current and future investments. 

The OECD appears to be of the view that countries should bilaterally negotiate the 
specific circumstances in which CIV and non-CIV funds should be eligible for treaty 
benefits.  However, we note that the intent of the MLI was precisely to avoid the need for 

                                                 
3  Where a holding company satisfies the PPT but would be denied benefits under the LOB, the 

taxpayer’s remedy would be to seek relief under Article 7(12) of the MLI, which allows the competent 
authority of State S to grant treaty benefits that would otherwise be denied under the LOB.  However, 
Article 7(12) relief is only available if the taxpayer can demonstrate “to the satisfaction of such 
competent authority that neither its establishment, acquisition or maintenance, nor the conduct of its 
operations, had as one of its principal purposes the obtaining of benefits under the Covered Tax 
Agreement.”  The OECD should clarify that Article 7(12) may apply in a situation like this – despite 
the fact that Article 7(12), unlike the PPT, does not specifically exclude tax motivated transactions that 
are in accordance with the object and purpose of the relevant provisions of the convention.  
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such duplicative and potentially lengthy bilateral negotiations.  In addition, the absence of 
clear guidance from the OECD will likely result in countries interpreting the PPT in 
different ways (particularly with respect to collective investments) and a multiplicity of 
differing rules.  In our view, the OECD should provide countries with clear guidance and 
a specific menu of options (similar to the approach followed in other areas within the 
MLI) to clarify the circumstances in which treaty benefits are intended to apply to CIV 
and non-CIV funds.   

The following is a non-exhaustive list of potential options that countries could use to 
clarify when treaty benefits should apply: 

• Countries could agree on a presumption that the PPT would not apply if at least 
75% of the ultimate investors in a CIV or non-CIV fund would have been entitled 
to the same or similar treaty benefits had they not invested on a collective basis.  

o The use of a 75% threshold would allow consistency between the PPT rule 
and the proposed derivative benefits rule under the MLI's simplified LOB 
approach. 

o The presumption could be rebutted, for example, where a particular treaty 
provision is misused or abused (such as through the splitting of contracts 
to avoid a 12 month “permanent establishment” rule). 

• Countries could grant treaty benefits to regulated and/or widely-held CIV and 
non-CIV funds. 

• Countries could allow a proportionate amount of treaty benefits – determined by 
looking through a particular CIV or non-CIV fund (or their investment entities) to 
determine the extent to which the ultimate investors would be entitled to the same 
or similar treaty benefits. 

• Countries could allow CIV and non-CIV funds to reorganize (on a tax-free basis) 
during the period of time between when the MLI is signed and when it comes into 
effect.  This option would recognize the fact that investment decisions have been 
made based on existing treaty rules – and put existing investors in a comparable 
position to new investors.4  (By analogy, this is similar to the approach followed 
by Canada when new rules were introduced for income trusts). 

• Countries could allow existing treaty rules to continue to apply to gains that 
accrue prior to the MLI changes coming into effect.  Again, this would recognize 

                                                 
4  This approach would avoid situations similar to the turmoil created in the Eurobond markets in the 

1980’s when the United States terminated its tax treaty with the Netherlands Antilles without sufficient 
transition relief (despite having previously issued Revenue Rulings that recognized investors in third 
countries were investing through residents of the Netherlands Antilles). 
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the fact that investment decisions have been made based on existing treaty rules – 
and put existing investors in a comparable position to new investors.  (By 
analogy, this is similar to the approach followed by Canada when rules were 
introduced in 1972 to tax capital gains). 

• Countries that agree to adopt both the MLI’s PPT and the simplified LOB rules 
could clarify the circumstances in which those rules are intended to interact, and 
should consider modifying Article 7(12) to make it consistent with the PPT.  
Specifically, even if one of the principal purposes of the establishment, 
acquisition or maintenance of the treaty resident, or the conduct of its operations, 
is to obtain treaty benefits, countries should agree that relief under Article 7(12) 
will be available if the granting of such benefits would be in accordance with the 
object and purpose of the relevant provisions of the applicable treaty.   

Finally, we note that the OECD could also link its Action 6 minimum standards with its 
recommendations on Action 14 (Making Dispute Resolution Mechanisms More 
Effective). This could be done, for example, through the use of a pre-ruling mechanism 
that would allow private equity or other collective investors to determine, on an expedited 
basis and in advance of an investment, whether treaty benefits will apply to a particular 
investment.  

If you have questions or would like further information regarding any of the points 
discussed above, please contact Patrick Marley (pmarley@osler.com) and/or Matias 
Milet (mmilet@osler.com). 
 

Yours very truly, 

Osler, Hoskin & Harcourt LLP 
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PricewaterhouseCoopers International Limited, 1 Embankment Place, London WC2N 6RH  
www.pwc.com   
 
 

Tax Treaties, Transfer Pricing and Financial Transactions Division 
OECD/CTPA 
2, rue Andre Pascal 
75775 Paris Cedex 16 
France  
 
By email to: taxtreaties@oecd.org 
 
 
 
3 February 2017 
 
 
 
Dear Sir/ Madam, 
 
BEPS Discussion Draft on non-CIV examples 
 
PricewaterhouseCoopers International Limited on behalf of its network of member firms (PwC) 
welcomes the opportunity to comment on the OECD’s Public Discussion Draft on non-CIV examples.  
 
We appreciate the efforts from the OECD in finding a solution for non-CIVs and acknowledge that the 
issue is complex and it is difficult to find a one-size fits all solution. We find it very helpful that the 
OECD is considering including three examples on non-CIVs alongside the CIV example (Example D) in 
draft updated Commentary for the OECD Model Tax Convention on the principle purpose test (PPT). 
 
The Discussion Draft of 6 January states that the approach and text are provisional and not definitive. 
We appreciate that this is usually the caveat made in drafts of this nature and the examples are 
recognised as “substantive proposals for analysis and comment”. We hope that some nuances can still 
be clarified but welcome the progress already shown in the discussion draft as regards treaty 
entitlement of some non-CIVs and our comments below are set out with that in mind. 
 
The positive tone and emphasis on encouraging cross-border investment are particularly welcome. The 
restriction to three illustrations is understandable given the overall number of examples in the 
proposed Commentary. The extent to which indicators of a ‘good fund’ can be squeezed into three 
examples is limited but we appreciate the attempt to do so. In particular, the headings which refer to 
the nature of the example in each case appear illustrative rather than limiting the funds which may 
qualify and the requirements applicable to each type of fund. 
 
The term ‘non-CIV funds’ comprises many different type of funds and while the examples may fit the 
case of some non-CIV funds there may in common cases also be differences. Therefore, it would be 
helpful if the OECD would confirm that not being able to match any one particular point set out in the 
examples does not necessarily, of itself, exclude a fund from passing the PPT and/ or otherwise 
accessing treaty benefits. The required determination will involve assessment of a balance of all the 
facts and circumstances. This could, for example, be clarified by adding additional commentary to 
accompany the examples, particularly in relation to the points raised below. 

1. The regional nature of the platform and reference to its parent ‘Fund’ in Example 1 as an 
institutional investor (which could include an entity that pools large investments by a range of 
investors that are largely themselves institutions) appear descriptive.  
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2. The fiscal transparency of the fund or partnership in Example 3 does not seem to affect 
materially the subsequent analysis, so is more of an attempt to provide a fact pattern that 
people may associate with some, but not all, instances.  

3. The fact patterns of two of the three examples describe that the fund is subject to some form of 
regulation. Compare in this respect Example 1 (where the fund itself is subject to regulation) 
with Example 3 (where the manager of the fund is subject to regulation). It would be helpful to 
clarify the relevance and the level of regulation especially where only the manager of a non-
CIV fund is regulated and not the fund. This could for example be done by acknowledging in 
the examples that it is not uncommon in non-CIV fund structures that only the manager is 
subject to some form of regulation.   

4. One of the facts included in the fact pattern described in Example 1 is that the regional 
investment platform also makes private market investment in its jurisdiction of residence. 
Depending on the type of fund and investment focus of the fund, this may not be a relevant 
factor per se. It may be emphasized that when setting up a globally active investment entity 
other factors such as a jurisdiction with a well-established regulatory and legal regime, 
amongst others, for purposes of marketing the fund to investors, may be more important. 

5. The balance between having an experienced management team in the platform’s location and 
the composition of directors of the board resident there (and the extent of activities they carry 
out) may presumably differ. It seems the overall substance in that location may include but not 
be limited to residence of members of the platform’s board and of Fund’s ‘global management 
team’ who may be employees of Fund or otherwise. It would also not be unusual for the local 
management’s expertise to include reviewing investment advice provided by others, who may 
not be local, and that should not be prejudicial. 

6. The equivalence of benefits which a resident of a State T (Fund location) that has a tax treaty 
with State S (investee location) achieves compared to those provided under the tax treaty 
between State R (platform location) and State S is perhaps confusing. It might be better to 
ensure all examples refer to there being a treaty benefit, albeit one that is not a major factor in 
the commercial decision to make the investment. 

7. In Example 2, the bank retaining a small percentage of the listed debt issued is presumably a 
reference to a regulatory requirement rather than a factor that has to be considered. The 
residence and treaty status of the bank also then seem to be largely irrelevant matters. Where 
they may be more relevant is where the bank plays a more significant role, say, involving a 
total return swap with the platform over the investee shares, where it would appear more 
appropriate for the tested party in relation to the treaty benefit to be the bank rather than the 
platform. 

8. It is seldom an important consideration in setting up the platform that an entity is there to 
administer claims for withholding tax relief, so we assume this is merely a small factual matter 
in a particular fictional illustration. We suggest that to avoid the risk of there being an overly 
narrow scope for applying the Example, the two sentences concerned simply be deleted. 
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We would be very keen to discuss with you any questions you have on the points we raise above or on 
other specific matters raised by respondents to the Discussion Draft. 
 
Yours faithfully, 

 
 
Stef van Weeghel, Global Tax Policy Leader 
stef.van.weeghel@nl.pwc.com 
T: +31 (0) 887 926 763 

PwC Contacts Email 
Patrick Wall patrick.wall@ie.pwc.com 

Steve Nauheim stephen.a.nauheim@pwc.com 

Justin Woodhouse justin.woodhouse@je.pwc.com 

Neil Fletcher neil.j.fletcher@pwc.com 

Tim Hughes tim.i.hughes@pwc.com 

Oscar Teunissen oscar.teunissen@pwc.com 

Neil Anthony neil.j.anthony@pwc.com 

Clark Noordhuis clark.noordhuis@pwc.com 

Richard V Thomson richard.v.thomson@pwc.com 

David Roach david.roach@lu.pwc.com 

Pat Convery pat.convery@ie.pwc.com 

Jeroen Schuurman jeroen.elink.schuurman@nl.pwc.com 

Marie Coady marie.coady@ie.pwc.com 

Frank Emmerink emmerink.frank@pwc.com 

Edwin Visser edwin.visser@nl.pwc.com 

Aamer Rafiq aamer.rafiq@uk.pwc.com 

Phil Greenfield philip.greenfield@pwc.com 
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Thank you for the opportunity to provide comments on the Public Discussions Draft entitled 
“BEPS ACTION 6 - Discussion Draft on non-CIV examples” which was released for comment 
on 6 January 2017 (Discussion Draft).  

This submission is made by Queensland Investment Corporation (QIC) and New Zealand 
Superannuation Fund (NZ Super Fund).  We also refer to our submission dated 22 April 2016 
in which we provided comments on the Public Discussion Draft entitled “Treaty entitlement of 
non-CIV funds” which was released for comment on 24 March 2016 (April Submission). 

For the purposes of this submission, institutional investors are considered to be widely held 
entities on the basis that they are either pension funds, sovereign wealth funds (SWFs) or 
widely held unlisted funds.  This submission does not consider the treatment of investments 
made by an individual or controlled entities of an individual.  

1. Summary 
• The Commentary to the OECD Model Tax Convention (Model DTA) (Commentary) 

should include examples to provide guidance on the application of the principal 
purpose test (PPT) in order to provide institutional investors with certainty on the 
application of the PPT to non-CIV investments.  

• Broadly, we support the inclusion of Example 1. However, we suggest Example 1 would 
provide greater certainty for investors on the application of the PPT, if it was amended 
such that:  

- Example 1 is expanded to apply whether RCo is a wholly-owned subsidiary of a 
Fund (being a single institutional investor) or wholly owned by one or more Funds 
(all of which are institutional investors); and 

- The reference to “common currency” is deleted.  We do not see any rationale for 
why Example 1 should be limited to the Eurozone.  

• Example 3 as currently drafted should not be included in the Commentary. Should 
delegates decide to include this example in the Commentary, then we submit that it is 
essential that the following sentence be deleted from the example: 

   Our ref QUEENSLAND INVESTMENT 
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FUND.docx 
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- “RCo, however, does not obtain treaty benefits that are better than the benefits to 
which its investors would have been entitled if they had made the same investments 
directly in these States and had obtained treaty benefits under the treaties concluded 
by their States of residence.” 

- Where the principal purpose for establishing a non-CIV investment entity in a 
particular jurisdiction is a non-tax purpose, then that non-CIV entity should not be 
restricted from assessing treaty benefits, even where the availability of treaty 
benefits was one of multiple considerations in determining the location of the non-
CIV entity. 

1 Importance of including guidance on the PPT 
We thank the OECD Working Party 1 for their work to date and emphasise the importance of 
including guidance in the Commentary on the application of the PPT.  This will provide 
institutional investors with certainty which is critical in respect of both bidding for and 
structuring of cross-border investments.   

Unlike the limitation of benefits (LOB) approach, the PPT is inherently a principles based 
approach and absent additional guidance in the form of worked examples, there is a risk that the 
PPT may be subject to conflicting interpretations and application by investors and government 
authorities.  Uncertainty on the potential application of the PPT and consequently the taxation 
consequences of cross border investment translates to increased risk for investors and hence an 
additional barrier for long term institutional investors, particularly in long term low yield 
environments common to non-CIV investments.   

More broadly, we support the position that where the principal purpose for establishing a non-
CIV investment entity in a particular jurisdiction is a non-tax purpose, then that non-CIV entity 
should not be restricted from accessing treaty benefits, even where the availability of treaty 
benefits was one of multiple considerations in determining the location of the non-CIV entity.     

Accordingly, we support including examples in the OECD Commentary to illustrate how the 
PPT applies to non-CIV entities used by institutional investors.    

2 Specific comments in relation to the Examples 

2.1 Example 1 to apply where RCo is wholly owned by one or more institutional 
investors 

Broadly, we support the inclusion of Example 1 in the Commentary to the OECD convention. 
However, we suggest Example 1 would provide greater certainty for institutional investors on 
the application of the PPT, if RCo is a wholly-owned subsidiary of one or more funds, all of 
which are institutional investors.  

As discussed in our April Submission, the breadth of geographies and asset classes in which 
institutional investors participate mean that it is necessary to establish a non-CIV investment 
entity in jurisdictions outside their country of residence for many of their investments. Whilst it 
is difficult to generalise, it is common for institutional investors from the southern hemisphere 
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to co-invest in non-CIVs with other institutional investors resident in either Europe or North 
America. Taking into account the residence of the local manager, the asset location and time 
zone differences, it would not make commercial sense to set up a non-CIV in Australia or New 
Zealand for these investments.  

The relative size of a fund is a significant factor in determining its operations and investment 
capabilities.  In particular, a smaller fund (like NZ Super Fund) is unlikely to have its own 
wholly owned regional investment structure and would tend to co-invest with other like-minded 
institutional investors.  Non-CIV investment entities can also vary significantly based on the 
underlying investment made (e.g. pooled versus wholly owned), the operational management of 
the investment (e.g. in sourced or out sourced) and in market or regional platforms.   

In order to accommodate the breadth of real world fund investors, we consider that it is 
important to expand Example 1 to cover co-investments that are wholly owned by one or more 
institutional investors.  

2.2 Example 1 – Remove reference to regional ‘common currency’ in Example 1   
We submit that the Example 1 reference to a regional group common currency as a relevant 
factor when considering the commercial reasons to establish RCo, should be deleted as follows 
(deletions to the example wording have been indicated by a strikethrough):  

“…The decision to establish the regional investment platform in State R was mainly driven by 
the availability of directors with knowledge of regional business practices and regulations, the 
existence of a skilled multilingual workforce, State R’s membership of a regional grouping and 
the use of the regional grouping’s common currency, and the extensive tax convention network 
of State R, including its convention with State S, which provides for low withholding tax rates.” 

We consider the inclusion of the reference to regional currency may unintentionally be 
interpreted as a requirement, limiting the application of Example 1 to the Euro Zone as opposed 
to providing indicative factors which merely provide context to the commercial basis for the 
investment. 

2.3 Example 2 – Securitisation company example 
Other than to acknowledge that institutional investors do engage in securitisation transactions, 
we have no comments on the inclusion of this example in the Commentary. 

2.4 Example 3 – Investor profile  
As noted in our comments on Example 1 above, it is common for institutional investors from 
multiple jurisdictions to co-invest in large projects.  However, depending on the project, 
institutional investors may not have visibility over the entire range of members in the fund, for 
example smaller or minority members.   

As such, it is possible that RCo may obtain treaty benefits that are better than the benefits to 
which some of its investors would have been entitled if they had made the same investments 
directly in these States under the treaties concluded by their States of residence. 
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As currently drafted, Example 3 states that RCo does not obtain treaty benefits better than those 
available to any of the members of RCo had they invested directly. Similar to our comments at 
2.2 above, we are concerned this aspect of the example may be interpreted to be a mandatory 
minimum requirement rather than merely one of many indicative facts provided by way of 
context. We submit that this approach may inadvertently adversely impact institutional investors 
by either denying treaty benefits to collective funds in which they have invested or motivating 
institutional investors not to invest in the fund in the first place, reducing liquidity for investors 
and consequently the users of capital.   

Accordingly, we submit that it is essential that the following sentence be deleted from the 
example: 

“RCo, however, does not obtain treaty benefits that are better than the benefits to which 
its investors would have been entitled if they had made the same investments directly in 
these States and had obtained treaty benefits under the treaties concluded by their States 
of residence.” 

If this suggestion is not accepted by delegates, then we suggest that Example 3 is removed in its 
entirety from inclusion in the Commentary.  

*  *  *  *  * 

If you have any questions in relation to our submission, we would be pleased to discuss our 
comments further.  

Yours faithfully  

  

John Payne 
Head of Tax 
New Zealand Superannuation Fund 

Vince Quagliata 
Head of Tax 
QIC  
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3 February 2017 
Taxand 
 
OECD/CTPA 
Tax Treaties, Transfer Pricing and Financial Transactions Division 
taxtreaties@oecd.org 
 
Dear all, 
 
Re: Taxand Response to the OECD Discussion Draft on non-CIV examples 
 
Further to the publication of the OECD’s discussion draft, “BEPS ACTION 6 - Discussion Draft on non-CIV 
examples” (Discussion Draft), Taxand is honoured to provide combined feedback from around the world.  
 
First, Taxand welcomes the inclusion of specific examples on non-CIV funds in paragraph 14 of the 
Commentary on the Principle Purpose Test (PPT) rule. We consider that these examples should be able to 
improve significantly tax certainty for tax payers.  
 
Taxand recognizes that the application of tax treaties to non-CIV funds has been a challenge for tax policy 
makers and tax administrators as well as for taxpayers and their advisors for many years and that the 
application of the PPT rule to non-CIV funds is no less challenging.  We commend Working Party 1 for 
recognizing that planning for the establishment of a non-CIV fund as a vehicle to serve to aggregate diverse 
investors from a number of jurisdictions or investments in a number of jurisdictions, or both, including planning 
to minimize the potential for multiple levels of taxation as investment returns are distributed up from the 
investments themselves through the aggregation vehicle and then to the ultimate investors, is neither 
inappropriate nor abusive. However, we are concerned that the examples, by implication, suggest that 
particular “real life” facts that do not fit within the narrow confines of those outlined in the examples will not 
satisfy the PPT rule.  In addition to our specific comments below, we would suggest that additional wording be 
added to the examples to make it clear that such implication is not to be read into the examples.  We believe 
that this is particularly important given the decision to limit the number of examples to three, notwithstanding 
the apparent recognition in the Discussion Draft that more examples would be helpful to all interested parties. 
 
Taxand also believes that the 3 examples of the discussion draft might be too restrictive or might not be fully in 
line with the current reality of non-CIVs. Accordingly, we have provided below our suggestions of amendments 
to the facts described in examples 1 and 3. We have no specific comment on example 2, except one remark 
on treaty benefits in order to make sure that a consistent approach is taken in all examples. 
 
Comments on Example 1: regional investment platform example 
 
We recommend below some amendments to the facts in their order of appearance.   
 

• Institutional Fund holding one single RCo 
 
The fact pattern in example 1 refers to an institutional fund holding a single Company resident in State R. 
Since in practice the fund will in many cases hold several companies, we would suggest to replace “RCo, a 
company resident of State R” with “One or more RCos, companies resident of State R” and amend other 
sentences of the example 1 accordingly.   
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• Diversified portfolio 
 
The fact pattern indicates further that there is a “diversified portfolio of private market investments”. Based on 
our practical experience, a regional portfolio is not always large or diversified. Therefore, we would suggest 
that the Example rather refers to “private market investments following the basic principles of risk-spreading”. 
 

• Investment in State R 
 
Further, we would recommend that the description of RCo’s operations be amended in order to clarify that 
investment in State R itself is only an option, not a requirement, and that investments may also be made in 
additional countries. To achieve this, the wording could be amended as follows: “private market investments … 
located in countries (potentially including State R itself) in a regional grouping that includes State R.” 
 

• Investment recommendations 
   
As far as investment recommendations are concerned, whereas the fact pattern currently refers to “an 
experienced local management team to review investment recommendations from Fund”, it will often be the case 
that local management will require specialized advice with respect to a particular industry or country and will need to 
engage an advisor to obtain that specialized advice. Therefore, we would suggest to refer instead to “investment 
recommendations from Fund or its fund managers or investment advisers.” 
 

• Majority of local directors 
 
We feel that requiring a majority of local directors will often be impractical. To the extent that RCo has the 
appropriate local management team, we believe that this should satisfy the presumed intent that there be a 
real and substantial connection between the Fund and State R and there should be no need for additional 
requirement to have the majority of board members resident in State R. To us, it should be left up to the Fund 
to choose how it wants to operate. In addition, requiring a majority of local board members could constitute a 
breach of the freedom of establishment and movement of individuals. Directors resident in different countries 
may well represent the majority of board members to the extent that the majority is not resident in one single 
jurisdiction other than State R. Therefore, we would suggest to either remove the full sentence which imposes 
some restrictions of the residence of board members or to simply remove “majority of”.   
 
Comments on Example 3: Immovable property non-CIV fund example 
 
For example 3 as well, we recommend below some amendments to the facts in their order of appearance.   
 

• Tax transparency of the Fund 
 
The fact pattern refers to a partnership treated as fiscally transparent. However, since the fiscal transparency 
of the Fund does not seem to materially affect the subsequent analysis and seems to us to be rather an 
attempt to provide a specific fact pattern, we would suggest to remove “treated as fiscally transparent under 
the domestic law of State C”. 

• Type of investments 

The fact pattern currently refers to real estate investments and seems as such to be too restrictive as regards to the 
type of assets in which the Fund might invest. However, we understand that the aim of the reference to real estate 
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assets or immovable property is only to provide an example/basis for clarifying the application of the PPT rule also in 
case of other types of investments made by the Fund, such as private equity investments.  

Still, in order to avoid a misunderstanding of the example and make sure that its scope of application is not too 
restrictive, we suggest to change the title of Example 3 into “Alternative investment non-CIV fund example” and 
change the first sentence from “Real Estate Fund, a State C partnership” into “Alternative Investment Fund (for 
example a Real Estate Fund), a State C partnership”.  

• Regulation  

In order to make sure that Example 3 does not only cover funds managed by a regulated management 
company but also funds which are themselves regulated, we would recommend to replace “Real Estate Fund 
is managed by a regulated fund manager” with “Real Estate Fund is either itself subject to regulation in State 
T, or is managed by a regulated fund manager “. 

• Location of the fund manager:  

Example 3 does not specify in which jurisdiction the fund manager is located. Therefore, we understand that 
the fund manager can be established either in the same jurisdiction as the fund or in another jurisdiction. In 
order to remove any uncertainly in this respect, we would suggest to specify in the fact pattern that the fund 
manager could be established either in the same jurisdiction as the fund or in another jurisdiction. 

• Treaty benefits  

We noticed that while in Example 1 it is stated that treaty benefits might not have to be denied even when the 
structure provides net treaty benefits (a lower withholding tax rate), in Example 3, it is stated that RCo does not 
obtain treaty benefits that are better than the benefits to which its investors would have been entitled if they had 
made the same investments directly.   

Since we do not see why the approach taken in Example 1 should be more favourable than the one taken in 
Example 3, we would recommend to amend the fact pattern in Example 3 in order to make sure that the same 
approach is taken in both Examples. To achieve this, we would recommend the following: 

- Replace: “RCo, however, does not obtain treaty benefits that are better than the benefits to which its 
investors would have been entitled if they had made the same investments directly in these States and 
had obtained treaty benefits under the treaties concluded by their States of residence.” with “RCo in 
some cases may obtain treaty benefits that are better than the benefits to which its investors would 
have been entitled if they had made the same investments directly in these States …” and  

 
- Replace “Also RCo does not derive any treaty benefits that are better than those to which its investors 

would be entitled…” with “… although RCo does in some cases derive any treaty benefits that are 
better than those to which its investors would be entitled …”.  

 
If the OCED is of the view that this amendment cannot be envisaged, we would at the very least recommend 
that the Example be amended so as to refer to the requirement applicable under the Simplified Limitation of 
Benefits Clause in accordance with the “derivative benefits” requirement. To achieve this, the fact pattern 
should be amended as follows: “RCo, however, does not obtain treaty benefits that are better than the benefits 
to which at least 75% (by beneficial interest) of its investors would have been entitled if they had made the 
same investments directly in these States …”, and the reasoning to note that “… RCo does not derive any 
treaty benefits that are better than those to which at least 75% (by beneficial interest) of its investors would be 
entitled …”. 

192



 

 

Finally, also to make sure that all 3 Examples are consistent, we would recommend that in Example 3, in the 
same way as in Example 1 and 2, the following sentence be included on the intent of tax treaties: “The intent 
of tax treaties is to provide benefits to encourage cross-border investment and, therefore, to determine 
whether or not paragraph 7 applies to an investment, it is necessary to consider the context in which the 
investment was made.” 

Comments on Example 2: Securitisation company example 
 

We have no specific comment regarding example 2. Still, in order to make sure that the approach taken in the 
3 examples is consistent, we would recommend to amend the wording on treaty benefits in the same way as 
we suggest in example 3 in order to clarify that treaty benefits might not have to be denied even when the 
structure provides net treaty benefits (a lower withholding tax rate). 

 
 
 
We appreciate this opportunity to provide comments to the OECD Tax Treaties, Transfer Pricing and Financial 
Transactions Division and would be pleased to discuss this further and / or to participate to any further 
discussion on these matters.  
 
More information on how to contact me and about Taxand is provided as Appendix I. Taxand is wholly 
committed to supporting the OECD Tax Treaties, Transfer Pricing and Financial Transactions Division 
and we look forward to contributing to further debate. 
 
Yours sincerely, 
 
Taxand 
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APPENDIX  I 
 
CONTACT DETAILS 
Keith O’Donnell 
Taxand Luxembourg 
T.  + 352 26 940 257 
E. keith.odonnell@atoz.lu 
 
ABOUT TAXAND 
 
Taxand provides high quality, integrated tax advice worldwide. Our tax professionals, more than 400 tax 
partners and over 2,000 tax advisors in over 40 countries – grasp both the fine points of tax and the broader 
strategic implications, helping you mitigate risk, manage your tax burden and drive the performance of your 
business. 
 
We're passionate about tax. We collaborate and share knowledge, capitalising on our expertise to provide you 
with high quality, tailored advice that helps relieve the pressures associated with making complex tax 
decisions. 
 
We're also independent—ensuring that you adhere both to best practice and to tax law and that we remain 
free from time-consuming audit-based conflict checks. This enables us to deliver practical advice, 
responsively. 
 
www.taxand.com 
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