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Dear Mr Owens 

Discussion Draft - Clarification of the Meaning of "Beneficial Owner" in the OECD 
Model Tax Convention ("the Discussion Draft") 

We thank you for the opportunity to comment on the public Discussion Draft issued by the 
OECD on 29 April 2011. In the Discussion Draft the OECD has proposed various chanqes 
and additions to the Commentary on Articles 10, 11 and 12 of the OECD Model Tax 
Convention in relation to the meaning of beneficial owner. 

Standard Chartered Bank's perspectives 
Standard Chartered Bank is the 3rd largest UK bank by market capitalisation. In 2010, 88% of 
the Bank's profits were from Asia, Middle East and Africa. 

We recognise that the Bank has a role to play in articulating tax issues related to beneficial 
ownership which arise from our key market segments, our geographic spread and product 
offerings. We believe that by working with organisations such as the OECD's Committee on 
Fiscal Affairs and its working parties, we can help enhance the practical relevance of the 
OECD commentary ("the Commentary") and assist in reducing tax uncertainties. 

An OECD and a non-OECD perspective 
We wish to provide comments on the Discussion Draft from the perspective of organisations 
operating in both OECD and non-OECD jurisdictions. We believe that the non-OECD element 
is particularly significant because many commentators believe that by 2030 the world's largest 
economies will be China, US, India, Brazil and Indonesia. Cross-border trade and financing 
the needs of this international trade can be expected to grow. The tax implications of interest 
and dividend flows to OECD based multinationals from investments in these economies and 
from borrowers in these economies will increase in importance and significance. 

The Commentary has a valuable role in influencing the interpretation of actual treaties by the 
various tax authorities and tax courts in both OECD and non-OECD countries in Asia. Tax 
authorities in Asia do refer to the Commentary when developing their interpretation of their 
Double Tax Treaties. 

A Financial Services perspective 
Certainty as regards beneficial ownership is particularly critical in the context of financial 
services transactions because cross-border interest represents a significant part of 
international banks' income and, uncertainty as to the impact of withholding taxes will 
fundamentally impact the profitability, or otherwise, of any transaction. 

Equally, cross-border dividend income represents a significant part of international banks' 
equities and equities derivative businesses and the same sensitivity to withholding tax arises. 
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It is also the case that financial services transactions are particularly easy to recharacterise, 
whether justifiably or otherwise, as conduit or fiduciary where, for example, a package of 
derivatives converts one form of income flow into another. 

Our comments below reflect our concerns in this area. 

The Role of the Commentary 
The Commentary should help provide clarity and international consistency in the 
interpretation of Treaties. 

· Clarity reduces uncertainty and therefore tax risk. 
· Internationally consistent interpretation is an essential feature in achieving one of the 

principal objectives of Treaties, the avoidance of double taxation. 

There is great value in the Commentary articulating common ground. By "common ground" 
we refer to areas where the OECD and industry agree on the beneficial owner analysis, but 
the practical application of the analysis is complex. If the Commentary can establish "common 
ground" that will be valuable in removing uncertainties at a practical administration level. 

. The level of understanding of complex business transactions is a continuing and on- 
going challenge and we believe this is particularly. the case for financial services. The 
resources required to ensure that tax rules and principles keep up with modern 
business developments can be most efficiently applied via a body such as the OECD, 
rather than left to individual countries. 

. The OECD has a role to play in preventing opportunistic and selective references to 
the Commentary by authorities seeking to maximise a particular country's tax 
collection. This will assist in the efficient working of tax systems and hence enhance 
the efficient flow of capital. 

In the context of treaty application, it is important that the Commentary seeks to strike a 

balance between the prevention of double taxation and the prevention of tax avoidance. Lack 
of clarity or certainty will potentially allow one tax authority to raise interpretations which will 
have an opposite impact on the treaty partner. However, a consistent interpretation should 
ultimately lead to a mutually beneficial outcome for both treaty countries. 

· It is in the long term interest of the tax authorities of both residence and source 
countries and the taxpayer to have clarity and consistency so that economic double 
taxation is avoided. 

We are concerned that the current draft, possibly by seeking to keep changes to a minimum, 
reduces clarity and creates uncertainty in ways which will allow multiple interpretations and 
unjustified tax authority challenges to the detriment of international trade and the elimination 
of double taxation. 

Financial Services specific issues 
The OECD has a long standing history" of recognizing the uniqueness of industry specific 
concerns, especially with regard to financial institutions. The application of broad tax concepts 
to specialised industries (such as technology, on-line businesses with a "virtual" existence, 
multi-national businesses that are increasingly operating in a "borderless" way with different 
parts of their operations and value chain in different countries, international banking and many 
others) requires specialised knowledge. This is found at differing levels between different 
government bodies, tax authorities, individual tax officers and tax advisors. Industry 
participants are best placed to provide information about their own industry for this purpose. 

A full service international bank is a collection of different businesses including structured 
trade financing, trading of foreign exchange and derivative products and private equity (which 
meets the strategic financing needs of entrepreneurs not otherwise met by traditional 
commercial banking). Clear guidance and commentary applying broad principles to financing 
transactions enhances the effectiveness of the OECD in its objective of promoting 
international trade. 



Tax uncertainty can increase the cost of transactions or even make them uneconomic, 
inhibiting international trade and economic growth. Participants in international trade would 
benefit from the more competitive pricing that will follow from reduced tax uncertainty. 

· In the area of lending, more cost effective funding for borrowers. 
· In the area of financial risk management (for example derivatives and other financial 

products), better and more cost effective risk management solutions for corporates, 
investors and other users of risk management products. 

· In the area of investment products, better investment returns for investors and other 
users of synthetic investment products. 

Specific recommendations 
Standard Chartered is an active participant in a number of associations who have 
commented, including The Capital Markets Tax Committee of Asia and The Association of 
Global Custodians and supports recommendations included in those comments. We also 
wish to put forward the following recommendations. 

· Recommendation 1: The Commentary should be drafted to clearly guard against the 
risk that the proposed changes set out in the Discussion Draft lead to a 

reinterpretation of the concept of "beneficial ownership" and not mere clarification. 
Any reinterpretation will create significant uncertainty and difficulty in the practical 
administration of withholding taxes, and potential market disruption for financial 
institutions that may be in receipt of dividend or interest income in the ordinary course 
of their business. 

· Recommendation 2: The Commentary should also make clear that determining the 
beneficial owner of income should not be used as an anti-avoidance tool. It would be 
more consistent with the architecture of the Model Treaty for anti-avoidance to be 
dealt with under a limitation of benefit article or specific or general anti-avoidance 
rule, which objectively has regard to purpose. In the absence of such guidance, we 
are concerned that the tax authorities may use the concept of beneficial ownership as 
an anti-avoidance tool in an unpredictable, subjective and inconsistent manner. 

Similarly, the application of these principles should clearly result in one party being 
regarded as the beneficial owner. Any interpretation that no party is regarded as the 
beneficial owner, or multiple parties are wholly or partially regarded as the beneficial 

owner, is not the intention of concept of the "beneficial owner". 

· Recommendation 3: The statement that the beneficial owner is the person who has 
the use and enjoyment of income "unconstrained by a contractual or legal obligation 
to pass the payment received to another person" (Paragraph 12.4 of the commentary 
on Article 10 and paragraph 10.2 of the commentary on Article 11) is too broad. 

For example, in the context of financial entities, a conclusion that the intermediary 
should be taken to be the beneficial owner of the income should not be disturbed by 
the fact that the entity may hedge/trade its exposure in a transaction with a third 
party, albeit that some elements of the latter transaction may reference payment flows 
from an underlying asset or exposure. 

We suggest that paragraphs 12.4 and 10.2 (of the commentary on Articles 10 and 11 

respectively) should be amended to make it clear that the statements regarding what 
does not constitute beneficial ownership apply only to agents, nominees and conduit 
companies. 

Furthermore, we suggest that these paragraphs should be clarified with positive 
examples in the following areas 1: 

· UK sub-participation 

1 It is beyond the scope of this paper to articulate comprehensively the different transactions where 
clarity would be useful. However, we are happy to participate in such efforts. 



The fact that the HMRC saw the need to issue a clarification subsequent to 
Indofoods is a clear example of how the beneficial owner concept if left 
uninformed by practical business transactions, could result in undesirable 
u ncertai nties. 

· Synthetic investment products and market access products. 
· Credit derivatives and other derivatives. 
· Use of special purpose vehicles (SPVs) to ring fence commercial risks. 

. Recommendation 4: The Commentary should distinguish between Special Purpose 
Vehicles ("SPVs") and conduit companies. SPVs have an essential commercial risk 
management role by allowing risks to be ring fenced. Examples include taking legal 
title in volatile commodities (such as petroleum) when financing commodity industry 
participants, taking legal title in aircraft when financing airline operators and taking 
legal title in ships when financing shipping operators. These SPVs do not have the 
ability to borrow and enter into risk management transactions as cost effectively as a 

bank with a sizeable balance sheet. Therefore, it is a commercial imperative that the 
SPV's have considerable dealings with the rest of the banking group in funding and 
de-risking the SPVs respective balance sheets. Without clear guidance, SPV's could 
be vulnerable to 'commentary' based attack. We recommend the inclusion of positive 
examples of SPVs that are not conduits and are beneficial owners of interest income 
from such financing transactions. 

We would be pleased to discuss our perspectives and suggestions with you. Please contact 
Sunny Choong (sunny.choong@sc.com) or Mike Lomax (mike.lomax@sc.com) to discuss 
any points made in this submission. 

Yours sincerely 

4? 
S.P. Crosby 
Group Head of Taxation 


