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9-10 JUNE 2009: CONSULTATION ON THE SEPTEMBER 2008 DISCUSSION DRAFT ON THE 

TRANSFER PRICING ASPECTS OF BUSINESS RESTRUCTURINGS 

A – Background to the project  

1.  Business restructurings by multinational enterprises have been a widespread phenomenon in 

recent years. They involve the cross-border redeployment of functions, assets and / or risks between 

associated enterprises, with consequent effects on the profit and loss potential in each country. 

Restructurings may involve cross-border transfers of valuable intangibles, and they have typically 

consisted of the conversion of full-fledged distributors into limited-risk distributors or commissionnaires 

for a related party that may operate as a principal; the conversion of full-fledged manufacturers into 

contract-manufacturers or toll-manufacturers for a related party that may operate as a principal; and the 

rationalisation and / or specialisation of operations. 

2. In January 2005, the OECD Centre on Tax Policy and Administration organised a Roundtable on 

business restructurings. The Roundtable was attended by representatives from OECD and key non-OECD 

governments and from the business community. Discussions at the Roundtable evidenced that 

restructurings raise difficult transfer pricing and treaty issues for which there was insufficient OECD 

guidance under both the OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax 

Administrations and the OECD Model Tax Convention. These issues involve primarily the application of 

transfer pricing rules upon and / or after the conversion, the determination of the existence of, and 

attribution of profits to, permanent establishments, and the recognition or non-recognition of transactions. 

In the absence of a common understanding on how these issues should be treated, they may lead to 

significant uncertainty for both business and governments as well as possible double taxation.  

3. Recognising the need for work to be done in this area, the Committee on Fiscal Affairs (“CFA”) 

decided to start a project to develop guidance on these transfer pricing and treaty issues. In 2005 the CFA 

created a Joint Working Group (“the JWG”) of delegates from Working Party No. 1 (responsible for the 

Model Tax Convention) and Working Party No. 6 (responsible for the TP Guidelines) to initiate the work 

on these issues. At the end of 2007, having taken stock of the progress made to that point, the CFA referred 

the work on the transfer pricing aspects of business restructurings to Working Party No. 6 and the work on 

the PE threshold aspects to Working Party No. 1. The September 2008 discussion draft on the Transfer 

Pricing Aspects of Business Restructurings (the “BR DD”) has resulted from the work done on the transfer 

pricing issues by the JWG and Working Party No. 6. Working Party No. 1 is considering PE definitional 

issues under Article 5 of the Model Tax Convention, both in the context of business restructurings and 

more broadly, as part of its 2009-2010 programme of work, which will result in a separate discussion draft. 

4. The September 2008 BR DD only covers transactions between related parties in the context of 

Article 9 of the Model Tax Convention and does not address the attribution of profits within a single 

enterprise on the basis of Article 7 of the Model Tax Convention, as this was the subject of the Report on 

the Attribution of Profits to Permanent Establishments which was approved by the Committee on Fiscal 

Affairs on 24 June 2008 and by the OECD Council for publication on 17 July 2008.  

5. The analysis in the BR DD is based on the existing transfer pricing rules. In particular, it starts 

from the premise that the arm’s length principle and the TP Guidelines do not and should not apply 
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differently to post-restructuring transactions than to transactions that were structured as such from the 

beginning. 

B - Objectives of the consultation and proposed agenda 

6. The objective of the consultation meeting is for business commentators to be given the 

opportunity to orally explain some of their arguments to WP6 Delegates and for the latter to obtain 

clarification of the arguments raised to the extent needed. The Working Party has not finalised its views on 

the issues that will be discussed and will therefore not be in a position to provide final OECD answers. 

7. Given the number of issues addressed by commentators and the variety of positions expressed on 

some of them, it will not be possible to discuss all the points raised in the comments received. The agenda 

was prepared with the objective of focussing the consultation on the issues which would most greatly 

benefit from a face-to-face discussion. Whether a topic is or is not on the agenda for the consultation does 

not say anything about the Working Party’s final view on it. 

8. In particular, some important issues are not on the agenda for the consultation meeting but this 

does not mean that the OECD does not recognize their importance. For instance, definition and valuation 

of intangibles are an important topic. However, it is not specific to business restructurings and it is 

considered that the same guidance should apply to intangible transactions in the context of business 

restructurings as well as in the context of other transactions. Intangible issues are therefore not on the 

agenda for this consultation, but WP6 will do a scoping exercise for a possible project on transfer pricing 

aspects of intangibles and decide next year whether or not to start such a project.  

9. Issues were also raised by several business commentators about the compatibility of the BR DD 

(in particular of Issues Note No. 2 on the application of the arm’s length principle to the restructuring 

itself) with EU legislation on exit taxes. Although important for the business community, these issues were 

not put on the agenda for the consultation meeting. The role of the OECD is not to give an opinion on EU 

matters. Furthermore, it is worth recalling that the BR DD is concerned with the question whether taxation 

that a country may be willing to impose on a restructuring transaction is or is not consistent with the arm’s 

length principle of Article 9 of the MTC. It does not say anything about whether such taxation is or is not 

consistent with a country’s domestic legislation, with EU law, or other legislation. Article 9 of the MTC 

sets limits to the amount that may be taxed according to the arm’s length principle and provides a basis for 

corresponding adjustments to eliminate double taxation when both countries agree on the arm’s length 

treatment of a transaction; it does not require a country to impose tax on a restructuring transaction. 

C – Core principles in the BR DD on which broad support was received from the business commentators 

10. It is worthwhile noting that almost all business commentators recognise the OECD efforts to 

arrive at a balanced discussion draft. This is the result of more than 3 years of hard work by the OECD and 

of dialogue with the business community. The following aspects in particular can be highlighted: 

i. There are far more consensus positions expressed in the BR DD than non-consensus issues – in 

particular in Issues Notes 1-3. This is significant progress compared to 2005. 

ii. The starting point in the BR DD is not abusive restructurings. This follows from the comments 

made by the business community at the January 2005 Roundtable that tax administrations and the 

OECD should acknowledge that businesses need to restructure constantly to adapt to new 

economic circumstances and that the arm’s length principle and TP Guidelines should not be 

distorted to deal with a minority of abusive cases. 
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iii. The draft explicitly reaffirms that MNEs are free to organise their business as they see fit; tax 

administrations should not interfere in business decisions; their role is to draw tax consequences on 

the basis of existing rules. 

iv. Transfer pricing analyses in the context of Art. 9 start from an examination of the contractual terms 

between the parties (which are respected to the extent that they reflect the actual behaviour of the 

parties and are at arm’s length). The AOA that was developed for applying Art. 7 is a different 

analytical framework due to the absence of legal contracts within a single legal entity.  

 

v. In determining whether the conditions of a business restructuring are arm’s length, it is important 

to examine the rights and other assets of each party at the outset of the restructuring. 

vi. The possible absence of uncontrolled comparable data supporting a controlled transaction does not 

necessarily mean that such controlled transaction is not arm’s length. 

vii. Profit potential is not an asset. The arm’s length principle does not require compensation for loss of 

profit potential per se. The question is whether there are rights or other assets transferred that carry 

profit / loss potential and should be remunerated at arm’s length. It is however recognised that 

further work is needed to define profit potential in this context as well as its relationship with 

goodwill. 

viii. There should be no presumption that all contract terminations or substantial renegotiations should 

give rise to indemnification at arm’s length. 

ix. The arm’s length principle and the TP Guidelines do not and should not apply differently to post-

restructuring transactions as opposed to transactions that were structured as such from the 

beginning. In particular, there is no different threshold for applying the profit split to post-

restructuring transactions and other transactions. 

x. A determination that a controlled transaction is not commercially rational must be made with great 

caution, and only in exceptional circumstances lead to the non-recognition of the related party 

arrangements. The OECD considers that apparent non-arm’s length behaviour should as much as 

possible be dealt with on the basis of pricing adjustments, rather than by not recognising 

transactions.  

 


