
August 31, 2010 
 
To:       Dr. Jeffrey Owens   Jeffrey.Owens@oecd.org 
          Centre for Tax Policy and Administration  
          OECD  
From:     Korean CIV Consultation Group ("KC2G")  
 
Re:       Comments on the Proposed Model Treaty Commentaries on CIV  
 
Dear Dr. Owens: 
 
This document sets forth the comments on the public discussion draft on the "Possible 
Improvements to Procedures for Tax Relief for Cross-Border Investors: Implementation 
Package" dated February 8, 2010 (hereafter "IP").  
 
As an introduction, KC2G was formed by several CIV related tax experts in Korea in 
order to respond to the OECD's series of initiatives on granting tax treaty benefits to 
investors of CIVs.  See Annex 1 for a list of the members of the group.  We had 
provided comments on the first set of the two reports as well as the proposed changes to 
the Model Treaty Commentaries on CIV.   
 
We appreciate the Pilot Group’s continuous efforts to grant tax benefits to CIV's 
investors and, in particular, to form a widely acceptable procedure for withholding tax 
on cross-border payments of investment income.  The introduction of the IP is indeed a 
milestone, it provides Member States with a uniform procedure that can be a model for 
global adoption.  However, we would like to bring up few issues that are likely to arise 
in implementing the terms of the IP to the Member States (and out-reached countries 
during later stages).   
 
1.  Introduction, Adoption of the System and Potential Effects on Domestic Law   
 
We recommend that the OECD include a substantive comment directed to Member 
States who have adopted the so-called securities direct holding system because 
systematic incompatibilities are likely to result in substantial administrative strain for 
these countries.  The IP terms may be familiar to Member States that have adopted the 
so-called indirect holding system.  See the UNIDROIT Convention on Substantive 
Rules for Intermediated Securities (Geneva, 2009) where a functional approach was 
adopted to deal with jurisdictions that have different holding and transfer systems.  
However, a Member State that has adopted a direct holding system would experience 
difficulty in incorporating the IP terms into its domestic law even though the IP terms 
would be irrelevant to domestic transactions, particularly, the manner in which they 
shape the foreign transactions of parties from that State may be inconsistent with the 
public policy choices that its domestic legislature has specifically adopted.  
Furthermore, such a Member State may not have plans to adopt an indirect holding or 
multi-tiered intermediary system for domestic transactions because its securities market 
is not as large as other States.   
 



It is noteworthy that the courts of certain States have started to issue judgments to the 
holders of the securities that had been issued within the indirect holding system.  
Based on court judgments, the States that have direct holding systems may gradually 
appreciate the nature of the transactions conducted in the jurisdiction that have adopted 
an indirect holding system.  For example, see Korean Supreme Court case, Bond 
Holder v. Daewoo Construction (2008 da 5 4497, January 28, 2010).    
 
Another administrative strain that the IP terms impose on the States that have a direct 
holding system is that these States would also have to introduce a tax-reporting regime 
for foreign intermediaries who are operating in a different environment, i.e., a multi-
tiered intermediary structure under the indirect holding system.  Therefore, the 
introduction would need significant preparation as well as a separate or independent 
agency, office or bureau within its own government organization.  
 
Such difficulty should be acknowledged in the first paragraph of the Introduction 
section.  The seriousness of this point warrants more substantive warning than the 
current “comments” in the first few sentences of the first Paragraph, which merely 
announce the formality of the domestic regulations.  
 
2.  Introduction, Further Development of the IP  
 
It is not possible for all Member States to adopt the IP simultaneously.  Furthermore, 
no intermediary will both apply for AI treatment and receive AI designation from all 
Member States concurrently.   
 
A number of issues are likely to arise due to the transitory periods associated with the 
public and private sectors gradual implementation of the IP terms in stages.  The 
compliance requirement (i.e., using the Independent Reviewer’s Report for the first few 
years) as set forth in Appendix B(VIII)(B)(b) is one of such issues.   
 
Furthermore, the availability of both the original and an electronic form (new) of an ISD 
should be specifically noted. 
 
We recommend that a few exemplary policies be included in the last paragraph that 
starts with "[I]n addition, the introduction of any new system requires governments to 
consider how they will review taxpayers' compliance with the system."  Such sample 
policies may include the introduction of a separate government body entrusted with 
issuing proper and timely guidance to businesses, administering a training center, and 
acting as a coordination point among tax authorities, financial supervisory unit, and a 
task force for tracing doubtful financial information.   
 
3.  Appendix B(II)(A) In General  
 
We recommend that the Procedures in Appendix B be based on a situation where the AI 
takes primary withholding obligation as set forth in Appendix C rather than merely 
passes the Tax Rate Information with an option to expand its obligations to include 
withholding obligation.  Appendix C should also include the obligations from which 
an AI may be released as long as the AI limits its services to providing the Tax Rate 



Information.  The Limitation of the AI in Appendix B(II)(B) clearly indicates that the 
last AI closest to the Investor is liable for under-withholding tax--the AI is responsible 
for withholding tax and properly remitting it.    
 
4.  Appendix B(IV)(B), Selection of Customer Accounts  
 
Member States may appreciate a sample package of compliance related supporting 
documents that demonstrate the operations of the AI's Direct and Indirect Account 
Holders system.  Those Member States who are not familiar with the multi-tiered 
intermediary system are likely to find managing compliance documents generated by 
intermediaries located outside its own jurisdiction onerous.  Although some 
government financial supervisory bodies of Member States may be more familiar with 
the operations of a multi-tiered intermediary system than the tax enforcement body of 
such State (e.g., the Competent Authority), the tax authorities will likely require 
additional proper training in order to appreciate correctly the full scope of the 
compliance matters.  This point should be emphasized in the Introduction section.  
 
5.  Appendix B(VIII)(B)(b), First Year of the Agreement  
 
The Independent Reviewer's qualifications may be restricted by each of the Member 
States' law.   
 
More than one Competent Authority of the Source State may review the Independent 
Reviewer's single Report, and an Independent Reviewer may be located in the State in 
which the relevant CIV was established or an AI maintains its operational headquarters.   
A few internationally renowned accounting firms may first qualify for the work on the 
basis of its establishment in each of the Source State; yet, such firm may be mandated 
by the Source State to comply with additional local requirements for producing its 
original report.  For example, an Independent Reviewer may have to be from the 
Source State, rather than from a firm located in the State in which the CIV was 
established or an AI maintains its operational headquarters.  Another issue may be the 
language used in the report.  
 
6.  Year-End Summary of Covered Payment  
 
We recommend that the forthcoming instructions to the form include a specific 
comment that the Gross Amount of Payments should be traceable to an AI's books.  
 
Any response may be directed to wtkimm@kornet.net  
 
With best regards, 
 
W.T. Kim
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Annex 1 
 
Members of Korean CIV Consultation Group ("KC2G")  
 
Administrative Supports by:  
 
Woo Taik Kim, Kim & Chang,  
Tel. (82-2) 3703-1020; mobile (82-10) 5227-2747; wtkimm@kornet.net   
 
Young Cheol Sohn, Tax Advisor to Korea Financial Investment Association  
 
Members:  
 
Ho Chan Lee  
Head of Collective Investment Market, Korea Financial Investment Association   
 
Hang Jin Huh, Korea Securities Depository  
 
Sang Bum Lee, Kookmin Bank 
 
Beom-Gyo Hong, Korea Institute of Public Finance  
 
Jay Shim, Daniel Joe, and Kyu Dam Choi, Kim & Chang  


	From:     Korean CIV Consultation Group ("KC2G")
	Ho Chan Lee
	Sang Bum Lee, Kookmin Bank

