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OECD MANUAL ON THE IMPLEMENTATION OF ASSISTANCE IN TAX COLLECTION

1.
The goal of the present manual is to provide officials dealing with assistance in tax collection
with an overview of the operation of assistance in tax collection provisions and some technical and
practical guidance to improve the efficiency of such assistance. The manual may also be helpful in
connection with training programs and may provide useful guidance to tax administrations in designing or
revising their own manuals.
2.

This manual follows a modular approach. This first module is organised as follows:
− Part I General and legal aspects of assistance in tax collection.
− Part II Conservancy measures.
− Part III Practical aspects of assistance in tax collection.

The other modules discuss particular aspects of assistance in tax collection and deal with the
following subjects:
•

Country profiles regarding assistance in tax collection

•

Instruments and Models on Assistance in Tax Collection

•

Model Memorandum of Understanding on Assistance in Tax Collection (currently being
drafted),

•

Module on a Model Form for Assistance in the Recovery of Tax Claims (currently being
drafted),

•

Module on a tax glossary of tax collection terms (currently being drafted).

3.
The manual focuses on assistance in tax collection pursuant to instruments based on Article 27 of
the OECD Model Convention on Income and on Capital (hereafter OECD Model Convention) and on the
provisions of the Council of Europe/OECD Convention on Mutual Administrative Assistance in Tax
Matters (hereafter CoE/OECD Convention). References to the EC Directive on Mutual Assistance for the
Recovery of Claims as amended and the EC Directive laying down detailed rules for its implementation
have been incorporated where relevant in the footnotes.
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PART I - GENERAL AND LEGAL ASPECTS OF ASSISTANCE IN TAX COLLECTION
1.

Introduction

4.
International co-operation is an effective way for countries to maintain sovereignty over their
own tax bases and to ensure the correct allocation of taxing rights between tax treaty partners. International
cooperation in tax administration matters may take many forms including assistance in tax collection.
5.
Taxpayers may have assets throughout the world, but tax authorities generally cannot go beyond
their borders to take action to collect taxes. However provided there is an appropriate bilateral or
multilateral legal basis, tax authorities can collect taxes beyond the boundaries of their country with the
assistance of other countries. In common law countries, the general principle of international tax law was
that a country will not assist in the enforcement of the tax claims of another country. However, this
principle, also known as the “revenue rule”, has gradually been abandoned as the result of the increased
mobility of taxpayers and capital. Countries are increasingly willing to engage in assistance in tax
collection, provided certain conditions are met. Assistance in tax collection has an important deterrent
effect, which in some countries may outweigh the benefit of tax debts actually recovered with the
assistance of another country.
6.
Until recently, assistance in tax collection has mostly involved neighbouring countries with
strong economic and political ties and which are bound by bilateral or multilateral agreements such as the
1952 Benelux Mutual Assistance Treaty or the 1972 Nordic Convention on Mutual Assistance in Tax
Matters. Assistance in tax collection on the basis of bilateral tax conventions was rather limited and the
OECD Model Convention did not include an article on assistance in the collection of taxes until 2003. The
1976 EU Directive on mutual assistance for the recovery of claims only covered certain levies, duties and
taxes but not VAT or direct taxes.
7.
In an era of globalisation, traditional attitudes towards assistance in the collection of taxes have
changed. This change was to some extent influenced by the development of electronic commerce and the
concerns about the ability to collect VAT on such activities. The 1998 OECD report, Harmful Tax
Competition: an Emerging Global Issue, also highlights concerns about increased tax evasion if one
country will not enforce the revenue claims of another country. The Report thus recommends that
“countries be encouraged to review the current rules applying to the enforcement of tax claims of other
countries and that the Committee on Fiscal Affairs pursue its work in this area with a view to drafting
provisions that could be included in tax conventions for that purpose”.
8.
As a result of such concerns, the OECD Council approved the inclusion of a new Article 27 on
assistance in tax collection in the 2003 update of the OECD Model Convention. This article is optional and
may be included in a bilateral convention where each state concludes that, based on a number of factors,
they can agree to provide assistance in the collection of taxes levied by the other state. The factors
considered include the importance of their cross-border investment, reciprocity, the ability of their
respective administrations to provide such assistance and the similarity of the level of their legal standards,
particularly with respect to the protection of the legal rights of taxpayers and more broadly, human rights.
Some countries’ laws may not allow or justify this type of assistance.
2.

Purposes of assistance in tax collection

9.
At the national level, most taxpayers pay their tax debts voluntarily and promptly. When they are
not paid on time or for their full amount, national tax administrations have a wide range of powers to
enforce them but only within their borders. The problem arises when a taxpayer has left a jurisdiction
5

without having settled his tax debts, or has no assets within the jurisdiction that may serve to recover the
debts. Due to the jurisdictional limits to the powers of tax administrations, they are unable to assert their
authority over a taxpayer’s property held abroad. Some form of international agreement is necessary to
permit the tax administration of one state to assist in the collection of tax owed to another state.
10.
Assistance in tax collection may be comprehensive and cover taxes of every kind owed by
residents or non residents as is the case in Article 27 of the OECD Model Convention or more limited and
cover only the taxes owed by residents and covered by the bilateral tax convention, e.g. direct taxes. Before
agreeing to provide each other assistance in the collection of taxes, states will in particular consider
whether their protection of fundamental taxpayers’ rights is similar (e.g. timely and adequate notice of
claims against the taxpayer, the right to confidentiality of taxpayer information, the right to appeal, the
right to be heard and present argument and evidence, the right to be assisted by a counsel of the taxpayer's
choice, the right to a fair trial, etc.).
3.

Legal bases of assistance in tax collection

11.
There are a number of international legal instruments on the basis of which assistance in the
collection of taxes may take place:
•

Bilateral tax conventions which, since 2003, are generally based on Article 27 of the
OECD Model Convention;

•

Bilateral Conventions for Mutual Assistance in the Recovery of Tax Claims;

•

Multilateral instruments designed specifically for administrative assistance purposes in
tax matters such as the CoE/OECD Convention,1 and the Nordic Convention on Mutual
Assistance in Tax Matters;

•

Within the European Community the following Directives apply: the Council Directive
76/308/EEC of 15 March 1976 on mutual assistance for the recovery of claims which
covered only customs duties and certain agricultural levies, was extended in 1979 to
Value Added Taxes [by Council Directive 79/1071/EEC], in 1992 to certain excise
duties (by Council Directive 92/108/EEC) and in 2001 to direct taxes and taxes on
insurance premiums by Council Directive 2001/44/EEC (hereafter EC Directive on
Mutual Assistance for the Recovery of Claims); and Commission Directive 2002/94/EC,
which lays down rules for the implementation of the Council Directive 76/308/EEC.

•

Other bilateral or multilateral arrangements.2

12.
When more than one legal instrument may serve as the basis for assistance in the collection of
taxes, the problem of overlap is generally addressed within the instruments themselves.3 Where the
1

Azerbaijan, Belgium, Denmark, Finland, France, Iceland, Italy, Netherlands, Norway, Poland, and Sweden have
taken up the obligation to provide assistance in the recovery of tax claims. Canada and the United States have made a
reservation with respect to assistance in tax collection.

2

Section N°21 on Assistance in Tax Collection of Decision N° 578 of the Andean Community.

3

However, with regard to mutual assistance between EU Member States, Article 23 of the EC Directive on Mutual
Assistance for the Recovery of Claims provides that other agreements or arrangements than this Directive can only be
applied insofar as they allow a greater measure of mutual assistance being afforded. Moreover with respect to EU
Member States which are Parties to the CoE/OECD Convention, Article 27, paragraph 2, of the CoE /OECD
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applicable instruments contemplate the co-existence of more than one provision on assistance in tax
collection and if there are no domestic rules to the contrary, the competent authorities are generally free to
choose the most appropriate instrument on a case-by-case basis. In these cases, it may be desirable for the
competent authorities to agree on a common approach for determining which mechanism will be used in
the specific circumstances.
13.
In addition, the competent authorities of the contracting states often settle, by mutual agreement
or memorandum of understanding (MoU), the details of the practical application of the provisions of the
article on assistance in tax collection of their bilateral treaty. This agreement or MoU may include
information on the documentation that should accompany the request, minimum threshold amount, time
limits, allocation of costs etc. (see Part III). Commission Directive 2002/94/EC sets out detailed
implementation arrangements for EU Member States concerning the Directive on Mutual Assistance for
the Recovery of Claims, (e.g. the details of the electronic communication system, shorter deadlines for
responses than in the 1976 Council Directive, simplification of administrative procedures and
reimbursement arrangements for costs linked to recovery of debts).
4.

The authority to assist in tax collection

14.
The function performed by the competent authority is centralised within the Ministry of Finance
in most countries. The existence of this central body ensures co-operation and the necessary consistency
with respect to the assistance in tax collection. There are countries where the competent authority for
assistance in tax collection is delegated to (designated persons of) the department(s) in charge of tax
collection. There are even situations in which certain responsibilities of the competent authorities may be
delegated to a local level. This does not imply, however, that the competent authority is no longer
involved. Thus, in cases of delegation of functions, clear arrangements between the competent authorities
will be necessary. The OECD Model Convention allows the contracting parties to designate one or more
“competent authorities” to deal directly with each other. This approach is also found in the CoE/OECD
Convention, see Article 3, paragraph 1d).
5.

Scope of assistance in tax collection

15.
Article 27 of the OECD Model Convention covers “taxes of every kind and description …” and
thus has a very wide scope. Most bilateral treaties providing for assistance in tax collection presently only
cover taxes on income and capital. Some states may prefer to provide a more limited type of collection
assistance. This may be the only form of collection assistance that they are generally able to provide or that
they may agree to in a particular convention. For instance, a state may want to limit assistance to cases
where the benefits of the Convention (e.g. a reduction of taxes in the state where income such as interest
arises) have been claimed by persons not entitled to them.
16.
Most recent multilateral instruments on mutual assistance have a wide scope of taxes covered.
According to Article 30, paragraph 1, subparagraph a) of the CoE/OECD Convention, a state can make
reservations concerning assistance in tax collection as a whole or concerning certain taxes.

Convention states that “Notwithstanding the rules of the present Convention, those Parties which are members of the
European Economic Community shall apply in their mutual relations the common rules in force in that Community”.
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6.

Persons covered

17.
Assistance in tax collection can concern residents as well as non-residents of the contracting
states. Article 27 of the OECD Model Convention is not restricted by Articles 1 (persons covered) and 2
(taxes covered). Article 1, Paragraph 3, of the CoE/OECD Convention deals with the personal scope of the
Convention and makes it clear that administrative assistance between Parties is not restricted by the
residence or the nationality of the taxpayer or of the other persons involved.
18.
The persons covered under Article 27 and under the provisions on assistance in recovery of the
CoE/OECD Convention include the tax debtor and third parties with or without a liability for the payment
of the tax claim. The situations where third parties may be held liable may vary from country to country.
The law may hold parties to certain contracts or transactions as jointly liable to payment of a tax, which is
primarily due from one of them in connection with such contracts or transactions. Members of a
partnership, for example, are often jointly and severally liable for all debts of the partnership, and so any
individual partner may have to pay the tax owed by the partnership. There are countries in which persons
are held liable for payment of taxes owed by their predecessors, for instance the owner of immovable
property may be liable for taxes related to such property which were owed by his legal predecessor in the
years before the transfer. There are countries in which senior executives, such as CEOs and members of the
Board of Directors, may under certain circumstances be held liable for the corporation’s tax debts. The
third party may also be a person who is not liable for the payment of the tax debt but who is in the
possession of sums or assets owed to the taxpayer which can be seized (for instance an employer, or a
bank).
Example 1 of assistance in tax collection concerning residents: A taxpayer resident of country A
who owes taxes to country A which cannot be recovered in country A owns real estate in country B.
The competent authority of country A may ask the competent authority of country B for assistance
in tax collection by liquidating the asset in country B.
Example 2 of assistance in tax collection concerning residents: A taxpayer resident of country
A who owes taxes to country A which cannot be recovered in country A works in country B. The
competent authority of country A may ask the competent authority of country B for assistance in tax
collection by means of distraint of wages.
Example 3 of assistance in tax collection concerning non residents: A taxpayer, who owes taxes
to country A which cannot be recovered in country A, is a resident of country B, but works for and
receives wages from a company in country C. If the taxpayer possesses no assets in country B, the
competent authority of country A may ask the competent authority of country C for assistance in
collection by means of distraint of wages.
Example 4 of assistance in tax collection concerning non residents: A company has branches in
several countries. If the company resident in country C owes taxes to country A which cannot be
recovered in country A, and the company also has a branch in country B, country A may ask the
competent authorities of countries B and C for assistance in collection.
19.
Some tax conventions may limit assistance to taxes owed by residents of either contracting state.
Some countries exclude their own nationals from assistance in tax collection.
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7.

Revenue claims covered

Components of the tax claims
20.
A “revenue claim” normally covers the originally assessed tax, accrued interest on late payment,
fines and penalties imposed because of non-compliance, and costs that the applicant state has incurred in
the collection process. Legal instruments do provide detailed definitions of the term tax claims.
21.
According to the commentary to Article 27, paragraph 2 of the OECD Model Convention,
“revenue claim” refers to any amount owed in respect of all taxes that are imposed on behalf of the
contracting states, or of their political subdivisions or local authorities, but only insofar as the imposition of
such taxes is not contrary to the Convention or other instrument in force between the contracting states. It
also applies to the interest, administrative penalties and costs of collection or conservancy that are related
to such an amount.
22.
The Explanatory Report to Article 3, paragraph 1, sub paragraph c), of the CoE/OECD
Convention also states that it follows from the definition of the term "tax claim" under Article 3, paragraph
1, sub paragraph c), that the assistance is not to be restricted only to the tax proper, including additions and
surcharges, but also covers interest on overdue tax and costs incurred in recovery.
23.
It may happen that a state requests assistance in collection concerning a tax which does not exist
in the requested state. In order to deal with such a request, the requested state can resort to the general
principle in assistance in tax collection, namely that the requested state shall collect the claim as if it were
its own claim. This implies that the requested state follows the procedure applicable to a claim concerning
a tax similar to the tax of the applicant state or any other appropriate procedure if no similar tax exists.
24.
Most legal instruments on assistance in tax collection do not cover penalties of a criminal nature.
The way this is dealt with in articles or instruments on assistance in tax collection varies. Article 27 of the
OECD Model Convention refers only to administrative penalties and paragraph 41 of the Explanatory
Report to the CoE/OECD Convention states that the convention also covers administrative fines.4 Some
bilateral conventions that provide for assistance in tax collection refer explicitly to assistance in the
collection of non-punitive tax fines. Some explicitly exclude tax fines from assistance in tax collection.
Interest accruing in the collection period
25.
Most states prefer that the interest accruing in the collection period, that is the period between the
date of the request and the date the claim is paid, be calculated and collected. However, neither the OECD
Model Convention nor the CoE/OECD Convention specifies how to approach this issue5, and the parties
may therefore choose to deal with this in a mutual agreement or MoU. The four different approaches to
deal with this issue are to:
•

agree that the applicant state will calculate and regularly update the amount of interest accrued
after the request has been accepted for collection by the requested state (see example below).

4

Article 2 (i) 4 of the EC Directive on Mutual Assistance for the Recovery of Claims excludes “any sanction of a
criminal nature”.
5

Paragraph 40 of the Explanatory Report to the CoE/OECD Convention mentions the issue, but leaves it to the
Parties to agree on a method.
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•

agree that the applicant state, after having received the collected money, will make a new request
for assistance concerning only the additional interest. This would normally require that the
additional interest exceed the minimum amount agreed upon.6

•

agree that the requested state will calculate interest during the collection period, applying its own
interest rate, and add it to the amount to be collected, provided this approach is in conformity with
collection law and practice of the requested state.7

•

agree that the requested State will calculate the interest applying the interest rate of the applicant
State.
Example

Canada has MoUs that set out procedures under its assistance in collection provisions. These MoUs
provide that any interest in a request for assistance in collection will be calculated by the applicant state up
to the day that the request is made. The requested state will not be required to calculate and apply interest.
Interest continues to accumulate after the request was made and will accumulate at the applicant state’s
rates. Interest will be updated by the applicant state periodically. Such updates are added to the claim and
do not need to be the subject of a new claim.

Requests for assistance in the collection of interest only
26.
If the amount of tax owed has been paid, there may still be interest or charges left to be collected.
In the domestic law of most countries, claims consisting only of interest, fines or costs are also tax claims
and are collected as such. Provided that the legal instrument forming the basis of the assistance in
collection does not have a narrower definition of what is a tax claim, there should be nothing preventing a
claim concerning only interest to become the subject of a request for assistance. This applies even if the
underlying tax claim has been collected in the applicant state without the use of international assistance. In
certain countries though, the issue does not arise as rules of imputation stipulate that the amount of the tax
debt itself is discharged after the payment of expenses and interest.
8.

Law governing the tax claim and the enforcement procedures

27.
The question of the law applicable to the foreign tax claim is dealt with in the same way in most
legal instruments governing assistance in tax collection. The foreign claim shall be enforced and collected
in accordance with the laws of the requested state as if the claim were a claim of that state. This follows
from Article 27, paragraph 3, in the OECD Model Convention, and Article 11, paragraph 1 in the
CoE/OECD Convention.8 The assistance in tax collection will therefore be governed by the domestic laws
and procedures available to the requested state to enforce its own tax claims.

6

This is the solution chosen in the 1989 Nordic Convention on Mutual Administrative Assistance in Tax Matters.

7

This is the solution chosen in the EC Directive on Mutual Assistance for the Recovery of Claims.

8

See also Article 6 of the EC Directive on Mutual Assistance for the Recovery of Claims.
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28.
In contrast, any question regarding the existence of the tax claim and the instrument permitting its
enforcement is governed only by the law of the applicant state. This applies also to the rules regarding who
may be held liable for payment of the claim.
29.
There are two exceptions to the rule that the laws and procedures applicable to assist in collection
are those of the requested state:

9.

•

The time limitations beyond which a revenue claim cannot be enforced or collected are
governed by the law of the applicant state (see Section 10, time limits, below); and

•

The tax claim of the applicant state shall not enjoy any priority in the requested state
which the requested state accords to its own tax claims. (see Section 11, below).9

Conditions under which a request for assistance in tax collection can be made

30.
Important conditions must be satisfied before a request for assistance in tax collection can be
made. These conditions are related to protecting taxpayers’ rights. According to Article 27, paragraph 3
of the OECD Model Convention, one condition is that the revenue claim is enforceable under the law of
the applicant state. Another condition is that it is owed by a person who, at that time, cannot, under the law
of that state, prevent its collection. This will be the case where the state has the right, under its internal law,
to collect the revenue claim and the person owing the amount has no administrative or judicial rights to
prevent such collection. The documentation provided by the applicant state will enable the requested state
to determine if the conditions are met.
31.
Some countries, however, may wish to allow collection assistance where a revenue claim may be
collected in the applicant state notwithstanding the existence of appeal rights even though the requested
state’s own law prevents collection in that case. The provisions of the article on assistance in tax collection
should then be drafted to allow assistance in such a case and paragraph 16 of the Commentary to Article 27
provides language to be added for that purpose.
32.
According to Article 11, paragraph 2 of the CoE/OECD Convention, claims against residents of
the applicant state can only be submitted if they are not contested (unless otherwise agreed by the Parties
concerned).
33.
In the case of assistance based on the CoE /OECD Convention, where a tax claim is made against
a person who is not a resident of the applicant state and might consequently be less well informed, Article
11 introduces an additional requirement intended to increase the safeguards for the taxpayer. It is not
sufficient, in order to apply for assistance in collection, for the claim not to have been contested, it will also
be necessary, unless there is a specific agreement between the Parties on this point, for no further
contestation to be possible. The countries using the provisions of the CoE/OECD Convention as the legal
basis for assistance in tax collection must adhere to these procedural limits.

9

However, countries are free to agree otherwise in their bilateral conventions.
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10.

Years covered / time limits / age of claims

Years covered
34.
The question arises whether the provisions on assistance in collection cover claims that are
already in existence when the underlying legal instrument enters into force.
35.
Paragraph 14 of the Commentary to Article 27 specifies that nothing in the OECD Model
Convention prevents the application of the provisions of Article 27 to revenue claims that arise before the
bilateral treaty enters into force, as long as assistance with respect to these claims is provided after the
treaty has entered into force and the provisions of the Article have become effective. Some treaties clarify
the extent to which the provisions of the Article are applicable to such revenue claims, in particular when
the provisions concerning the entry into force of their convention provide that the convention will have
effect with respect to taxes arising or levied from a certain time. Such a clarification may be that the
provisions of the article on assistance in tax collection shall have effect on revenue claims that are finally
determined by the applicant state after the date that is 10 years before the date on which the convention
enters into force.
36.
Some tax treaties may restrict assistance in collection to claims arising after the convention enters
into force. Article 30, paragraph 1c) of the CoE/OECD Convention, allows states to reserve the right not to
provide assistance in respect of any tax claim, that is in existence at the date of entry into force of the
Convention in respect of that state. The Convention also offers the possibility to withdraw reservations at a
later date.
Time limits
37.
Time limits refer to the period of limitation, i.e. the date beyond which a revenue claim cannot be
enforced or collected. Many, but not all, countries have provisions regarding time limits in their domestic
legislation. Legal systems differ with regard to the length of this period and as to whether it can be
interrupted, suspended or prolonged.
38.
Both Article 27, paragraph 5 of the OECD Model Convention, and Article 14, paragraph 1, of the
CoE/OECD Convention, provide that questions concerning time limits shall be governed solely by the laws
of the applicant state.10 The main reason for this rule is that the requested state is providing assistance in
the collection of a claim which has arisen under a different legal system, which governs the creation and
the extinction of that claim. Therefore, as long as the right to recover the claim has not expired under the
laws of the applicant state, the claim remains in existence and can be recovered. The validity of the claim
may not be affected by the fact that the time limit of the requested state has expired, since only the law of
the applicant state is to be applied concerning time limits.
39.
The applicant state should give particulars about its time limits to the requested state when
making the request. The most important information will normally be the date of expiry of the claim.

10

See also Article 15 paragraph 1 of the EC Directive on Mutual Assistance for the Recovery of Claims.
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Suspension or interruption of time limits
40.
Although the time limit is governed by the law of the applicant state, the applicant state may not
be able to take steps to interrupt and suspend the time limit if the taxpayer is resident in a foreign country,
even though its domestic legislation provides for such measures. It can therefore be in the interest of the
applicant state that the steps taken in the requested state to suspend or interrupt the time limit of a foreign
claim, have effect also in the applicant state.
41.
The CoE/OECD Convention provides for such a rule. It follows from Article 14, paragraph 2,
that measures taken by the requested state to suspend or interrupt the limitation period shall have the same
effect under the laws of the applicant state. This means that the measure taken by the requested state has
the effect of interrupting the time limit under the law of both the requesting and the applicant states. The
length of the time limit resulting from the interruption will be determined by the law of the applicant state.
A request for assistance in recovery does not affect the possibilities which the applicant state has of
suspending or interrupting under its laws the time limit specified in paragraph 38.
42.
Article 27 of the OECD Model Convention has no provision on suspension or interruption of the
time limit. Those countries wishing to address the issue may want to consider following the approach of
the EC Directive. Article 15, paragraph 2 of the EC Directive on Mutual Assistance in the Recovery of
Claims reads: “Steps taken in the recovery of claims by the requested authority in pursuance of a request
for assistance, which, if they had been carried out by the applicant authority, would have had the effect of
suspending or interrupting the period of limitation according to the laws in force in the Member State in
which the applicant authority is situated, shall be deemed to have been taken in the latter State, in so far as
that effect is concerned.” Such a provision normally needs to be included in the legal instrument itself, for
example as a new paragraph in the Article on assistance in tax collection.
Age of claims
43.
Many states do not wish to be asked for assistance to recover longstanding claims due to
concerns about the additional workload that it would likely represent for the requested state and to the fact
that the possibility of recovery declines rapidly with the age of the claim. Tax treaties may therefore
include provisions setting a period of time after which the obligation to assist in the collection of the
revenue claim no longer exists. This is particularly relevant in treaties of countries that do not have
statutory time limits or that allow the time limit to be interrupted or prolonged several times.11
44.
Article 27 of the OECD Model Convention does not include provisions to such effect, but the
Commentaries to Article 27, paragraph 5, of the OECD Model Convention state that the contracting states
may agree on such a period. The Commentaries do not suggest the length of such a period, they only state
that the period should run from the date of the original instrument permitting enforcement.
45.
Article 14, paragraph 3, of the CoE/OECD Convention provides that there is no obligation to
comply with a request for assistance submitted over fifteen years from the date of the original instrument
permitting enforcement.12
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However, a request for assistance should not be made merely for the purpose of prolonging time limits for the
applicant state.
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The EC Directive on Mutual Assistance for the Recovery of Claims provides that the Member States have no
obligation to grant assistance if the claim is more than five years old, see Article 14 1 (b). There are special rules for
claims that have been contested.
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11.

The priority rule

46.
The requested state shall treat the claim of the applicant state as if it were a claim of the requested
state itself. This means that the requested state should apply the tax enforcement mechanisms of its
domestic legislation on the claim subject to the request.
47.
An exception to this basic principle is the priority rule which is contained in most legal
instruments on assistance in tax collection. Article 27, paragraph 5, of the OECD Model Convention and
Article 15 of the CoE/OECD Convention provide that claims subject to assistance in collection shall not
benefit from any priority that the law of the requested state grants to tax claims of the requested state. In
both of these instruments, the priority rule is absolute. An example of the kind of preferential treatment
referred to is if the domestic law of the requested state stipulates that tax claims have priority over ordinary
claims in bankruptcies.13
48.
There are various reasons for this provision. First, the residents of a state are by and large well
acquainted with the taxes that their country levies and with the priority that such tax claims enjoy. It
cannot, however, be expected that residents of a country should also be acquainted with any priorities that
tax claims of another country might have. Other reasons for denying priority to claims of the applicant
state in the requested state are to avoid competition between the priorities of the taxes of the two states or
the complication of devising special rules for such occasions.
49.
Some tax conventions provide that revenue claims of the applicant state should have the same
priority in the requested state as its own revenue claims. Consequently the competent authority of the
requested state should refer to the legal basis of the request for assistance in tax collection to determine
which priority rules apply.
50.
The Commentary to Article 27, paragraph 5, of the OECD Model Convention specifies that the
priority rules of the requested state are those that are specific to unpaid taxes. However, tax collectors are
in most countries empowered with certain privileges due to the fact that tax claims are not claims arising
out of voluntary agreements and cannot be secured by liens the way private claims can. One such privilege
could be the power to enforce tax claims without the extensive use of court orders that ordinary creditors
may need. For instance, tax collectors in some states can garnish salaries without obtaining court orders.
The priority rules do not stop the tax collection authorities in the requested state from applying these
powers.
12.

Obligation to provide assistance in tax collection

51.
A contracting state is obliged to assist the other state in the collection of taxes owed to it. This
obligation arises from the use of the word “shall” in the first sentence of both Article 27 of the Model
Convention and Article 11 of the CoE/OECD Convention. In connection with the OECD Model
Convention, the obligation to provide assistance in tax collection is provided by the Article insofar as the
taxation under the domestic laws concerned is not contrary to the Convention. Article 27, paragraphs 3 and
4, of the OECD Model Convention provide for the two forms that this assistance will take.
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Article 10 of the EC Directive on Mutual Assistance for the Recovery of Claims provides that the claims to be
recovered shall not necessarily benefit from the privileges accorded to similar claims by the requested state.
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13.

Limitations to assistance in tax collection

52.
The legal obligation to assist in collection is lifted in a limited number of situations. These
exceptions are contained in Article 27, paragraph 8, of the OECD Model Convention and in Articles 19
and 21 of the CoE/OECD Convention. In the rare cases where the exceptions apply, the requested state is
not obligated to provide assistance. However, if the requested state does provide assistance it remains
within the framework of the Article and it cannot be objected that this state has failed to observe the
provisions of the relevant articles.
53.
The remainder of this section discusses the grounds that can be used for declining a request for
assistance in collection. It also discusses some of the grounds that cannot be used for that purpose.
13.1

Reciprocity

54.
According to Article 27, paragraph 8a), of the OECD Model Convention and Article 21,
paragraph 2, sub-paragraphs a) and c) of the CoE/OECD Convention, reciprocity in relation to assistance
in tax collection means that the requested state, when providing assistance to the applicant state, is not
obliged to take any measures for collection that the applicant state could not itself take under its own laws
in similar circumstances. Thus, if the seizure of assets to satisfy a revenue claim is not permitted in the
applicant state, the requested state is not obliged to seize assets when providing assistance in collection
under the provisions of Article 27 of the OECD Model Convention or Articles 11 or 12 of the CoE/OECD
Convention as the case may be. In such a case the requested state is at liberty to refuse to provide
assistance but if it does provide assistance, it cannot be objected that the requested state has failed to
observe the provisions of these articles. The underlying idea of the concept of reciprocity is that a
contracting party should not be able to take advantage of the tax collection system of the other contracting
party if it is wider than its own system.
55.
In practice, it may be difficult for the requested state to determine in each instance whether the
applicant state would be able to assist in tax collection under similar circumstances. Thus, it may be
advisable to include a statement regarding reciprocity in cases where a country under its domestic law can
only lend assistance if the reciprocity condition is fulfilled. The inclusion of such a statement would then
avoid the additional administrative burden that would otherwise result from the competent authority of the
requested party having to ask additional questions before the request could be processed.
56.
It is recognised that too rigorous an application of the principle of reciprocity could frustrate
effective assistance in tax collection and that reciprocity should be interpreted in a broad and pragmatic
manner. Variations in practices and procedures concerning tax collection should not be used as a basis for
denying a request for assistance in tax collection. For example, in country A, there are very few types of
assets in the debtor's home that are protected against seizure. On the other hand, attachment of salary is not
possible. In country B, it is the opposite situation, there are generous rules as to the exemption of assets
from seizure, but broad possibilities of attaching salary. If these two countries were to apply the reciprocity
requirement rigorously, very few measures would be available to recover the claim.
13.2
The measures would be contrary to public policy/ordre public or violate other essential
interests
57.
The requested state is not obliged to provide assistance that would be contrary to public order, i.e.
the vital interests of the state. This follows from Article 27, paragraph 8 b), of the OECD Model
Convention, and Article 21, paragraph 2d), of the Council of Europe/OECD Convention. Article 21,
paragraph 2e), of the Council of Europe/OECD Convention also enables a requested state to refuse to
15

provide assistance "if and insofar as it considers the taxation in the applicant state to be contrary to
generally accepted taxation principles”. It may be the case, for instance, where the requested state
considers that taxation in the applicant state is confiscatory”.14 These limitations rarely arise in practice.
13.3
The other state has not pursued all reasonable measures of collection, available under its laws
or administrative practice
58.
Pursuant to paragraph 8 c) of Article 27 of the OECD Model Convention, the requested state may
reject the request if the applicant state has not first pursued all reasonable measures of collection, available
under its laws or administrative practice.
59.
Article 19 of the CoE/OECD Convention provides that the requested State shall not be obliged to
accede to a request if the applicant state has not pursued all means available in its own territory, except
where the recourse to such means would give rise to disproportionate difficulties. It would be the case for
instance, if some assets might be seized through lengthy proceedings in the applicant state while there are
assets in the requested state that can be seized more easily (see paragraph 180 of the Explanatory Report of
Article 19 of the CoE/OECD Convention).
13.4
The administrative burden is clearly disproportionate to the benefit to be derived by the
applicant state
60.
According to Article 27 paragraph 8d) of the OECD Model Convention, the requested state may
also reject the request for practical considerations, for instance if the costs that it would incur in collecting
a revenue claim of the applicant state would exceed the amount of the revenue claim.
61.
The CoE/OECD Convention has no provision to this effect. The contracting states can address
the issue of disproportionate administrative burdens in a mutual agreement or MoU dealing with the
practical implementation of assistance in tax collection. However, by agreeing to only provide assistance in
the collection of tax claims above a minimum amount (see part III section 2.2), the administrative costs
will normally be addressed and the issue may not need further consideration.
14.

Information Gathering Measures

62.
In order to decide whether to send a request for assistance in collection to another state, the state
with the outstanding tax claim might need information relevant to the claim. If so, that state can send a
request for information to the other state.
63.
The kind of information needed can be either information relating to the taxpayer himself or to
other relevant persons. The state with the outstanding tax claim very often lacks information about the
address of the taxpayer. By requesting and receiving this information from the other state, the first
mentioned state can contact the taxpayer to try to obtain a voluntary payment of the tax debt. It may also be
useful to know whether the taxpayer has assets or is deriving income in that other state. Many states have
registers of ownership of property, and may be able to supply the requested information. This in turn can
reduce the number of cases submitted for assistance in collection.
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64.
A request for information may also concern any other person who is liable for payment of the tax
debt in the requested state, or any third party who holds assets that belong to the taxpayer or the person
liable for payment.
65.
A state may request information irrespective of whether it is currently in a position to apply for
assistance in collection (for example because the tax claim concerned is being or may be contested).
However, a request for information should not be made unless there are reasons to believe that the taxpayer
does reside in the requested state or that the tax debt can be collected there. In order to obtain such
information, the requested State shall make use of the laws, regulations, and administrative practices
applying to the collection of similar revenue claims arising in its territory.
66.
Article 26 of the OECD Model Convention applies to the exchange of information for purposes
of assistance in collection. The applicant state can only request information that is “foreseeably relevant”
for the enforcement of domestic tax claims. The requested state is obliged to comply with the request using
its information gathering measures to obtain the requested information. Since the 2000 update of the
OECD Model Convention, Article 26 is no longer restricted by Article 2 of the Model. States should make
sure that in the same tax convention, Article 26 does not have a narrower scope than Article 27. A State
can request information for tax collection purposes to a treaty partner even if there is no specific article on
assistance in tax collection in their bilateral tax convention.
67.
The CoE/OECD Convention provides for exchange of information in Articles 4 and 5. A request
for information can be made if the information requested is foreseeably relevant to collection and
enforcement of tax claims.15
15.

Procedural Rights and Safeguards

68.
Domestic laws provide for a variety of procedural rights and safeguards for persons affected by
collection and enforcement of tax claims. In applying provisions on assistance in tax collection based on
Article 27 of the OECD Model Convention or included in the CoE/OECD Convention, tax authorities will
be bound to operate within the framework of national laws. If the taxpayer concerned wants to appeal
against any decision concerning the tax claim or the enforcement process, both Article 27 of the OECD
Model Convention and the CoE/OECD Convention have provisions as to which state, the applicant state or
requested state, is competent to deal with such disputes (see Section 17 below).
69.
Given the possible implications of taxpayers’ rights and safeguards for assistance in collection,
contracting states should inform each other of their respective legislation or administrative practice
concerning these rights and safeguards when they conclude an agreement on assistance in tax collection or
include an article on assistance in tax collection in their income tax convention and thereafter whenever the
relevant rules are modified. Such information should include rules on notification before enforcement
action, on the right to challenge the tax claim, on the right to challenge the enforcement measures taken by
the requested party, on the right for the taxpayer to retain a minimum for subsistence, etc.
70.
The principle of reciprocity, described in Section 13.1 above, is an element of safeguarding the
taxpayer’s rights. However, the principle of reciprocity does not imply that the requested state would not
be authorised, if it chooses to do so, to take certain measures to provide assistance in tax collection if the
applicant state could not take such measures in similar circumstances.
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16.

Confidentiality

71.
The Commentary to Article 27, paragraph 1, of the OECD Model Convention states that Article
26, paragraph 1, applies to the exchange of information for purposes of the provisions of Article 27. Thus
any information exchanged for purposes of assistance in tax collection should be treated as confidential.
According to Article 26, paragraph 2, of the OECD Model Convention and Article 22, paragraph 2, of the
CoE/OECD Convention, the information received may be disclosed only to persons or authorities
(including courts and administrative bodies) concerned with the assessment, collection and enforcement of
the taxes covered by the assistance (including the prosecution or the determination of appeals) and the
information may be used only for such purposes. In addition, Article 26 also permits disclosure to
oversight authorities.16 Oversight authorities are authorities that supervise the tax administration and
enforcement authorities as part of the general administration of the government of the contracting parties.17
The OECD Model Convention contains the additional requirement that information should be treated “as
secret in the same manner as information obtained under domestic law.”
72.
The confidentiality rules apply to all types of information, including both information provided in
a request and information transmitted in response to a request. If the secrecy provisions under the domestic
laws of a contracting state are narrower than under the OECD Model Convention, then the provisions of
the OECD Model Convention will have no consequences. If the domestic rules are broader, however, then
the confidentiality provisions will put a restriction on the use of information received from abroad. The
local tax authorities are under the obligation to refer to their competent authorities any issue which may
arise concerning the disclosure of the information received.
73.
Article 22 of the Coe /OECD Convention provides that “information obtained by a Party shall be
treated as secret in the same manner as information obtained under the domestic laws of that Party, or
under the conditions of secrecy applying in the supplying Party if such conditions are more restrictive”.
74.
Information received may also be communicated to the taxpayer, his proxy or to a witness.
However, while such disclosure is permitted, it is not required. In fact, the disclosure to the taxpayer or his
proxy may raise an issue in certain cases, for instance where the information is given in confidence and the
source of the information may have a legitimate interest in not disclosing it to the taxpayer. Similarly, the
competent authorities may wish to keep confidential their correspondence with respect to any information
exchanged.
17.

Proceedings and litigation

75.
When a taxpayer wants to oppose the collection of a tax claim or the enforcement of the tax laws,
he may normally do so on two grounds. Either the taxpayer can contest the existence or the enforceability
of the claim, or he can try to contest the enforcement measures themselves. Where the claim is established
under the laws of one state and the collection is taking place in another state, the question arises as to
which bodies are competent to deal with disputes brought forward by the taxpayer.
76.
Where the enforcement measures taken in the requested state are being contested, actions are to
be brought only before the competent bodies of the requested state. This follows from Article 23,
paragraph 1 of the CoE/OECD Convention. This rule is obvious and is not likely to be challenged. It is
therefore not mentioned in Article 27 of the OECD Model Convention. Even so, the contracting states
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may want to address this issue in their bilateral agreements to make clear that the courts of the requested
state and not the applicant state decide the issue.
77.
If the existence, validity or amounts of the claim are being contested, the action shall be brought
before the courts or administrative bodies of the applicant state. Both Article 27, paragraph 6, of the OECD
Model Convention and Article 23, paragraph 2, of the CoE/OECD Convention are worded in such a way
that they exclude any action contesting the claim from being brought before the courts and administrative
bodies of the requested state. This ensures that any legal or administrative objection concerning the
existence, validity or the amount of a revenue claim of the applicant state shall not be dealt with by the
requested state’s courts and administrative bodies. Since disputes regarding the existence of the amount of
the tax claim and the question of whether collection is permissible are governed by the laws of the
applicant state, the competent bodies of that state must resolve them. Only they are sufficiently acquainted
with the tax laws governing the claim to give a properly founded judgment on such questions.
78.
The CoE/OECD Convention provides that if proceedings regarding the claim are brought before
the applicant state, the applicant state shall inform the requested state which shall suspend the collection
procedure. Article 27 of the OECD Model Convention does not address the consequences of such
proceedings, implying that the contracting parties may make an agreement on this issue in accordance with
their domestic legislation.
18.

Deferral and payment by instalments

79.
Most legal provisions dealing with recovery empower tax collectors to allow deferral or payment
of payments by instalments under certain conditions. This recognises the essential element of flexibility
which is necessary in order to deal with cases of financial hardship or practical difficulties in liquidating
certain assets in the short term. It will generally be in the interest of both the applicant and the requested
state to address these circumstances in a fair and practical way.
80.
Article 16 of the CoE/OECD Convention provides that the requested state may allow deferral of
payment or payment by instalments of the claim on which collection assistance has been sought if its laws
or administrative practice permit it to do so in similar circumstances.
81.
When applying the CoE/OECD Convention, the requested state must inform the applicant state
before deferral of payment or instalment plan is agreed with the taxpayer or the third party. This is meant
not only to give the applicant state notice of the proposal but also an opportunity to provide, then or later,
information which will show that this concession to the taxpayer is not, in the particular circumstances,
justified. In general, however, once an arrangement is made by the requested state, it should not be
disturbed unless there are new and special circumstances, for example, if the taxpayer has received
substantial additional assets or has been found to have concealed assets. This provision is not intended to
cover cases where a short period of time is allowed to enable the taxpayer to liquidate assets to meet the
tax claim. Such short deferrals may of course be allowed without informing the applicant state.
82.
Where there is disagreement between the states on questions of deferral of a payment that the
applicant state has found itself unable to collect anyway, it is the law and administrative practice of the
requested state which prevails in the recovery procedure. It is of course possible for the applicant state or
the requested state to take measures of conservancy in any suitable case as additional protection when
deferral or other arrangements are made with the taxpayer.
83.
However, when the applicant state is prepared to grant its taxpayers longer deferral of
payment than is provided for under the laws of the requested state, there is no reason for that state to be
less lenient than the applicant state vis-à-vis the latter’s own taxpayer.
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84.
It may happen that the taxpayer contacts the tax collector in the applicant state with an offer to
pay the debt by instalments. As a general rule, the tax collector of the applicant state shall then refer the
taxpayer to the competent authority of the requested state. If the tax collector in the applicant state
considers that this would diminish the chances of recovering the debt, he may enter into an agreement with
the taxpayer, but should immediately inform his competent authority who should notify his counterpart in
the requested state and withdraw the request or ask that it be held in abeyance for a certain period.
19.

Remission (waiver) of claims

85.
As the requested state is collecting a revenue claim belonging to another state, the competent
authority of the requested state shall not accept a compromise or settlement of the foreign revenue claim.
Should a taxpayer make such a proposal, the competent authority of the requested state should refer the
taxpayer to the competent authority of the applicant state and continue with its collection actions until the
applicant state informs the requested state that a compromise or settlement has been granted to the
taxpayer.
86.
However, some states have domestic legislation that allows a debtor to seek a debt settlement
arrangement with all his creditors. Such arrangements are normally administered by the courts or special
authorities and are granted only under certain conditions, one of which is where the taxpayer’s failure to
pay his tax arrears is caused by circumstances beyond his control. If such an arrangement is granted to a
taxpayer, the tax authorities of the requested state will normally only receive dividends, and cannot
continue enforcement actions. In cases where the competent authority of the requested state can no longer
collect a claim belonging to the applicant state because the taxpayer has been granted a debt settlement
arrangement, it must immediately notify the applicant state. This means that the applicant state must accept
that the requested state ceases collection proceedings, but the applicant state may of course continue
collection on its own territory or by requesting another state for assistance.
20.

Costs

87.
In general, the costs of collecting a revenue claim are charged to the taxpayer but it is necessary
to determine which state will bear costs that cannot be recovered from him. The usual practice, in this
respect, is to provide that, in the absence of a specific agreement, ordinary costs incurred by the requested
state in providing assistance to the other state will be borne by the requested state.
88.
Article 27 of the OECD Model Convention has no provision on costs. The commentary to the
Article proposes that the issue of costs be made the subject of a mutual agreement deciding the details of
the practical application of the provisions of the article.
89.
Article 26 of the CoE/OECD Convention provides that unless otherwise agreed, ordinary costs
incurred in providing assistance shall be borne by the requested State and extraordinary costs incurred in
providing assistance shall be borne by the applicant state.18 It is, of course, also possible for the
contracting states to agree that costs will be allocated on a basis different from what is described above.
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This may be necessary, for instance, where a request for assistance in collection is suspended or withdrawn
under Article 27, paragraph 7 of the OECD Model Convention or where the issue of costs incurred in
providing assistance in collection is already dealt with in another legal instrument applicable to these
states.
Ordinary costs and extraordinary costs
90.
Ordinary costs are defined in the commentary to Article 27 as those expected in normal domestic
collection proceedings and extraordinary costs are defined as those incurred when a particular type of
procedure, which is not ordinarily used in the requested state, is used at the request of the other state, or
supplementary costs of experts, interpreters, or translators. Most states also consider as extraordinary costs
the costs of judicial and bankruptcy proceedings.
PART II - MEASURES OF CONSERVANCY
1.

Introduction

91.
Measures of conservancy (often called interim or precautionary measures) are mostly aimed at
preventing the taxpayer from disposing of his assets in a way that is harmful to his creditors’ interests. In
order to invoke measures of conservancy, a tax authority is often required to prove that there are
reasonable grounds to believe that a delay in collection would jeopardize recovery of the debt. In many
states, the tax authorities are able to take measures of conservancy to secure their rights to recovery before
a tax claim is ripe for collection. Such measures could include the seizure or the freezing of assets of the
taxpayer, or placing a lien on the taxpayer’s property.
92.
Measures of conservancy are normally applied when the revenue claim is not yet enforceable.
This may be because the claim is contested, because it may still be contested or because the taxpayer may
prevent its collection for other reasons. Some states also allow measures of conservancy to be applied to
claims that are not yet due and payable, for instance claims that have arisen after a tax inspection (audit)
but where assessment is not yet completed. These measures, which restrict the taxpayer’s ability to
dispose or use assets before a tax claim can be collected, often require authorisation by a court so as to
ensure the protection of the taxpayer’s rights.
2.

Measures of conservancy to safeguard tax collection rights of another state

93.
In order to safeguard the collection rights of a contracting state, both the OECD Model
Convention and the CoE/OECD Convention have provisions that enable a state to request another state to
take measures of conservancy even before it has a claim for which collection assistance may be sought.19
Article 27, paragraph 4, of the OECD Model Convention specifically states that measures of conservancy
can be requested even if the claim is not yet enforceable or is owed by a person who has a right to prevent
its collection. Article 12 of the CoE/OECD Convention states that measures of conservancy can be applied
even if the claim is still contested. Measures of conservancy should only be included in conventions
between states that are able to take such measures under their own laws.
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request precautionary measures (i.e. measures of conservancy).
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Example
A taxpayer resident of country B has bank accounts in country A. The taxpayer moves to
country C without paying his taxes. Country A and country B have an Article 27 in their bilateral
tax convention but country B and country C have no legal basis for providing each other assistance
in tax collection. The competent of country B asks the competent of country A to freeze the bank
accounts that the taxpayer has in country A, until the claim is enforceable and assistance in
collection may be requested.
3.

Conditions under which a request for measures of conservancy can be made

94.
The principle of reciprocity found in both Article 27 of the OECD Model Convention and Article
21 of the CoE/OECD Convention requires that a request for measures of conservancy as regards a particular
revenue claim cannot be made unless the applicant state can itself take such measures with respect to that
claim. The domestic conditions required for the taking of measures of conservancy may vary from one
state to another, but some revenue authorities require a court order to authorize the implementation of such
measures. If a court order is obtained before the request is sent to the other state, it is clear that the
requirements of the domestic law of the applicant state are fulfilled. The requested state may still need to
have an authorization from its own courts before proceeding with legal action, if this is what is required
regarding its own claims. If a court order is not obtained in the applicant state, because the courts will not
permit the case to be tried when the taxpayer is resident abroad, the requested state should accept an
assurance from the applicant state that it considers all the domestic requirements to be met. In all cases the
amount of the revenue claim should be determined beforehand, if only provisionally or partially.
4.

Protection of taxpayers’ rights

95.
The taxpayer’s rights are protected by the domestic laws of both the applicant state and the
requested state. As many revenue authorities require a determination by a court to take measures of
conservancy, the domestic law will provide rules as to the taxpayer’s right to appeal the decision to take
measures of conservancy. Likewise the domestic law also normally sets a time limit within which the court
order must be executed to remain valid.
5.

Specific issues

96.
When they agree to include provisions on measures of conservancy in their bilateral tax
conventions or other instruments providing for mutual administrative assistance, the contracting states
should agree under what circumstances these measures can be taken and which conditions must be fulfilled
according to their domestic law. Given the costs and work normally involved to take measures of
conservancy, the contracting states may wish to agree, through a memorandum of understanding or some
other agreement, on the following issues:
•

The allocation of the costs of measures of conservancy between the applicant and the
requested state.

•

A minimum amount for tax claims for which a request for conservancy measures can be
made.

•

Special procedures regarding requests for conservancy measures, such as
correspondence by fax, e-mail and short time limits for response given that such requests
are usually urgent.
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PART III - PRACTICAL ASPECTS OF ASSISTANCE IN TAX COLLECTION
1.

Introduction

97.
The competent authorities may wish to establish procedures for the operational aspects of
collection assistance. To ensure that this form of assistance is provided in an efficient manner, they may
wish to enter into a MoU or other form of mutual agreement that sets out the way requests for assistance in
tax collection should be presented and processed. This section provides guidance on what to include in
agreements for the application of assistance in tax collection and on the different steps of a request for
assistance in tax collection.
2.

Agreement or Memorandum of Understanding

98.
The competent authorities of the contracting states may, by mutual agreement or MoU, decide the
details of the practical application of assistance in tax collection. The MoU should provide a reference to
the legal instrument(s) that allow(s) the contracting states to provide assistance in tax collection to each
other. It should provide the names and contact details of the competent authorities to whom the requests
should be sent, and the names of all officials or units to whom power has been delegated for assistance in
tax collection. The MoU could provide a list of taxes covered (see Scope of assistance in tax collection,
Section 5 of Part 1, General and Legal Aspects). The MoU could also indicate its date of effect with
respect to taxes arising or levied from a certain time.
99.
In addition there are several procedural issues that the competent authorities may want to address
in a MoU:
•

Documentation that should accompany a request.

•

Minimum amounts.

•

Currency and exchange rate.

•

Calculation of interest.

•

Deferral, payment by instalments and waiver of claims.

•

Time limits for responding to a request.

•

Communication between the competent authorities.

•

Costs of collection and transfer of money.

•

Transfer of payments to the applicant state.

•

Uncollectible claims.

•

Potential modifications to the request.

•

Withdrawal of a request.

23

•

Language.

•

Limitations to assistance in tax collection.

•

Dispute resolution mechanisms.

100.
This list is not exhaustive and the contracting states may wish to address other issues in the MoU.
The content of the MoU will depend to some extent on the level of detail of the legal instrument serving as
a basis of their assistance in tax collection.20
2.1

Documentation that should accompany a request

101.
It is common practice to agree that a request for assistance will be accompanied by such
documentation, as has been agreed to by the competent authorities of the contracting states, and that is
necessary to undertake, as the case may be, the collection of the revenue claim or take measures of
conservancy. The MoU could cover the type of documentation that should be included in a request, for
example:
• A letter of referral.
• An official copy of the instrument permitting enforcement.
•

20

A declaration confirming that:
•

The revenue claim is enforceable under the laws of the applicant state.

•

The revenue claim is owed by a person who cannot, under the law of the requesting
state, prevent its collection (if Article 27 of the OECD Model Convention is the
underlying legal instrument).

•

The revenue claim is not contested and if the request concerns non-residents: a
declaration that the claim may no longer be contested (if the CoE/OECD
Convention is the underlying legal instrument).

•

The applicant state has pursued all reasonable means available in its own territory
to collect the claim (if Article 27 of the OECD Model Convention is the
underlying legal instrument).

•

The applicant state has pursued all means available in its own territory to collect
the claim, except where recourse to such means would give rise to disproportionate
difficulty (if the CoE/OECD Convention is the underlying legal instrument).

•

The revenue claim concerns taxes covered by the legal instrument referred to.

•

The request is in conformity with the laws and administrative practices of the
applicant state.

See Module on a Model Memorandum of Understanding on Assistance in Tax Collection when available.
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2.2

•

The information in the request and in the attached documents is correct.

•

An official translation of those documents that should be translated according to
the agreement.

•

A completed form with all the necessary information (see below checklist of what
to include in a request).

Minimum amounts

102.
The MoU could set a minimum amount for tax claims for which a request for assistance may
21
be made. The agreed amount will normally be based on a cost/benefit analysis, and typically be higher
than the minimum amount collected domestically. Some states may want to make the minimum amount for
measures of conservancy higher than for collection assistance.
2.3

Currency and exchange rate

103.
If the contracting states do not have the same currency, the MoU should determine in which
currency the claim should be quoted in the request (currency of the applicant state or currency of both the
applicant and the requested state):
•

If the claim is quoted only in the currency of the applicant state, the requested state will
convert the claim into its own currency on the date of receipt of the request.

•

If the claim is quoted in both currencies, the applicant state will quote the amount in
both currencies on the date it sends the request.

In both cases the contracting states must agree on how to find the applicable exchange rate.
104.
It is an element of the protection of the taxpayer’s rights that the claim is converted on the basis
of a clearly defined exchange rate.22 Collected funds are normally transferred in the currency of the
requested state and the applicant state converts them into its own currency. Any loss or gain occurring
from fluctuations in currencies between the time the request was sent and the funds received, will be an
issue for the applicant state and determined according to its domestic legislation. Neither the requested
state nor the taxpayer should be held liable for losses arising from fluctuating currencies.
2.4

Calculation of interest

105.
If the contracting states agree to assist each other with the collection of interest accruing in the
tax collection period, they could choose to deal with this issue in their agreement (See Part 1, Section 7, on
the different approaches).

21

Article 25 of the Commission Directive 2002/94/EC specifies that no request for assistance may be made for less
than 1500 euros for a single claim or several claims recoverable from the same person.

22

See as an example Article 14, paragraph 2, in Commission Directive 2002/94/EC: The rate of exchange to be used
for the purposes of paragraph 1 shall be the latest selling rate recorded on the most representative exchange market or
markets of the Member State of the applicant authority on the date when the request for recovery is signed.
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2.5

Deferral, payment by instalments and waiver of claims

106.
The requested state may allow deferral of payment or payment by instalments of the claim on
which collection assistance has been sought if its laws or administrative practice permit it to do so in
similar circumstances for its own claims. The contracting states should agree in a MoU whether this can be
done with or without prior consultation with the applicant state, and what procedures and time frames
should apply (see Part I, Section 18).
107.
Likewise, there might be special reasons why the requested state may have to agree to a debt
settlement arrangement with the taxpayer (see Part 1, Section 19) and thus no longer be able to collect the
claim on behalf of the applicant state. If this is the case, the procedures and time frames that apply should
also be described in the MoU.
2.6

Time limits for responding to a request

108.
The competent authorities of the contracting states may agree in the MoU on time limits within
which they must deal with a request for assistance and act in the different stages of processing the requests.
The time limits should reflect a realistic view of the normal processing of a case of collection assistance.
The MoU could set:

2.7

•

A maximum time limit between the date the requested state receives the request and the
time it acknowledges receipt of the request.23

•

A maximum time limit between the receipt of a request and the time when the requested
state must ask for additional information or decide to turn down the request.

•

A period within which the requested state must have taken the first step in collection.

•

A time for when the requested state must report back on any progress in collection
actions.

Communication between the competent authorities

109.
The MoU could provide the possibility to use electronic means of communications as well as the
encryption standards to be used to ensure security and confidentiality. Special procedures regarding
requests for conservancy measures such as correspondence by fax, e mail and short time limits for response
could be agreed given that such requests are usually urgent.
2.8

Costs of collection and transfer of money

110.
The MoU should determine which state should bear the ordinary and extraordinary collection
costs and define what are considered to be ordinary and extraordinary costs, when the costs cannot be
charged to the taxpayer, unless this issue is addressed in the underlying legal instrument (for a more
detailed discussion of costs, See Part I, Section 20). It could also be agreed that, as soon as a contracting
state anticipates that extraordinary costs may be incurred, it will inform the other contracting state and
23

Article 15 of Commission Directive 2002/94/EC provides for a maximum of 7 days to acknowledge receipt of a
request for assistance in recovery.
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indicate the estimated amount of such costs so that the other state may decide whether such costs should be
incurred.
2.9

Transfer of payments to the applicant state

111.
The MoU should include all the information necessary to transfer the collected funds swiftly:
names, addresses of banks, account numbers, SWIFT-codes, IBAN-codes, etc., the means of the transfer
(electronic transfer seems the most efficient and should be adopted where possible). The MoU could
provide which state should bear the costs of transferring payments (the costs are normally borne by the
requested state unless agreed otherwise).
112.
When a claim is being collected in instalments, it may take time before the full amount of the
claim is recovered. In such a case, the contracting states should determine in the MoU whether all
payments should be transferred immediately, whether there should be a minimum level of funds collected
before a transfer is made, or whether the collected funds should be transferred on regular intervals. If the
parties want to agree on regular intervals, it is advisable that the intervals be no longer than six months.
2.10

Uncollectible claims

113.
In many cases there is no money in the requested state to collect the tax claim, or money to
collect part of it due to the financial situation of the taxpayer. Depending on country practices concerning
domestic claims, the requested state may, in such a case, return the request immediately or keep it for some
time in case the taxpayer acquires collectible funds. However, the contracting states may find it useful to
agree in a MoU on procedures regarding such claims. For example, they may agree that if the tax collector
in the requested state has reasons to believe that the chances of collection will not improve over a certain
period of time, the case can be closed.
2.11

Potential modifications to the request

114.
The MoU could provide that the competent authority of the applicant state must immediately
inform its counterpart of any amendment to the amount of the initial request due to a partial payment or a
partial remission granted by the applicant state, or for any other reason.
2.12

Withdrawal of a request

115.
The MoU could provide that the competent authority of the applicant state shall immediately
inform its counterpart if the request becomes devoid of purpose (because the applicant state loses its right
to collect the claim, full payment has been received, the tax debt has been cancelled, the statute of
limitations has expired, or for other reasons).
2.13

Language

116.
If the contracting states do not use the same language, the competent authorities could agree on
the language to use which may be the language of one of the contracting states or another language known
to both. They could also agree that the applicant state should aim to translate all relevant documentation
into the agreed language or only translate certain documents.
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2.14

Inventory/Feedback

117.
If the competent authorities wish to maintain an inventory of claims, they could define in the
MoU how this inventory should be set up. This inventory may be useful to monitor the assistance, get
statistics on the results of their assistance and identify what needs to be improved in order to address the
issues identified by amending the legal basis for assistance, the MoU or the domestic practices concerning
assistance.
2.15

Limitations to assistance in tax collection

118.
The competent authorities may wish to agree how they will in practice apply the rules on
limitations to assistance in tax collection. They may for instance agree not to lend assistance in cases where
tax claims have arisen in the applicant state in a way which is contrary with generally accepted procedural
rules. This question may form the subject of a mutual agreement procedure between the two competent
authorities involved.
2.16

Dispute resolution mechanisms

119.
Disputes between the competent authorities may arise during the course of their cooperation on
assistance in collection. The MoU could specify which dispute resolution mechanisms will apply such as
the mutual agreement procedure provided for by Article 25 of the OECD Model Convention. The MoU
could also state that the competent authority claiming that there is a dispute should send to his counterpart,
a written notice setting out the nature of the dispute.
3.

The different steps of a request for assistance in collection

120.
Assistance in tax collection can be divided into several steps and this section provides guidance
on each of these steps:
− Step 1: Preparing and sending a request.
− Step 2: Receiving and checking the validity of the request, accepting or declining the request.
− Step 3: Collecting the foreign tax.
− Step 4: Closing the case.
− Step 5: Processing payments.
− Step 6: Providing feedback.
STEP 1: PREPARING AND SENDING A REQUEST
Form of the request
121.
A request for assistance in collection should be forwarded by the tax collector to his competent
authority through the normal official channels.
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122.
The request by the competent authority should be made in writing. In response to demands from
its member countries for a fast and secure method for exchanging information electronically, the OECD
has developed a procedure for transmitting confidential information using encrypted attachments to email
messages. It should be noted that concerning assistance in collection between EU Member States, the
Commission Directive 2002/94/EC requires that all requests for recovery or measures of conservancy be
made on paper.
CHECKLIST OF WHAT TO INCLUDE IN THE REQUEST
123.
Drafting the request in a complete and comprehensive manner is very important. The competent
authority should put himself in the position of the recipient of the request and include the information in
the request that he would consider important if he were receiving the request. In order to expedite the
processing of the request in the requested state, the request should be as detailed as possible and contain all
the available facts that might be of relevance. The domestic requirements in terms of information needed to
initiate the collection of taxes vary between states. For example, some states require the taxpayer’s
passport number or information about the spouse whereas this is irrelevant information for collection in
other states. The exact kind of information that should be included in a request for assistance where
available will therefore have to be agreed upon between the contracting states (unless a standard request
for assistance is agreed upon in the OECD). The following checklist of what to include in a request seeks
to provide some guidance on what could be included in a request for assistance in tax collection in
addition to the documentation and declarations listed in Part III, Section 2.1:
•

Reference to the legal basis upon which the request is based.

•

Identification of the competent authority of the applicant state and tax official handling
the case.

•

Name of the taxpayer and/ or the third party holding his/her assets, date of birth, (if
relevant, maiden name and place of birth), street and e-mail addresses in the applicant
and requested states, telephone number, citizenship, name and address of employer,
marital status, occupation, TIN or other identification number.

•

Known assets of the taxpayer in the requested state and information permitting the
identification of those assets.

•

Identification of the bank account number to be used for the payment of the collected
tax.

•

Nature and total amount of revenue claim (principal, interest, penalties, and any other
fines and costs) in the currency agreed upon. The date until which interest has been
calculated.

•

Registration number of the revenue claim.

•

Period to which the revenue claim relates.

•

Relevant background information including the measures pursued in the applicant state
to recover the tax claim.
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•

Particulars of the time limit (period/statute of limitations) for the specific claim
(including means enabling the interruption of the time limit).

•

Name, phone number, fax number and e-mail address of the tax official who may be
contacted if needed, if that person is a delegate of the competent authority.

•

Reference/copy of instrument which can serve as authorisation for the actions of
enforcement by the requested state.

•

Any other relevant information.

When measures of conservancy are requested:
Much of the same information should be supplied. In addition, information should be given as to the
grounds on which the request for conservancy is made and the stage reached in the process of assessment
or recovery.
If the competent authority acts as an intermediary and receives requests from local or
regional offices:
It must perform a quality control before passing the request to the competent authority of the other states,
and check in particular whether:
•

the forms are completed correctly.

•

the taxes for which assistance is requested are covered by the legal instrument.

•

the expiration of the time limit has been correctly calculated.

•

the calculation of the total amount for collection is correct.

•

the total amount for collection exceeds the minimum amount agreed upon.

•

the correct attachments are enclosed and no relevant attachment is missing.

STEP 2: RECEIVING AND CHECKING THE VALIDITY OF THE REQUEST,
ACCEPTING OR DECLINING THE REQUEST
124.
The competent authority in the requested state should first acknowledge receipt of the request
within the timeframe agreed upon or else as soon as possible. It should then check whether or not the
request is valid and complete, i.e. confirm that:
•

it fulfils the conditions set forth in the applicable assistance in collection provision
and/or MoU;

•

it has been signed by the competent authority and includes all the necessary information
and attachments; and

•

the total amount of the claim and the accrued interests are correctly calculated.
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125.
In the process of reviewing whether the request is valid and complete, the competent authority
may also consider whether there are grounds for declining the request (see Part I).
126.
If the competent authority in the requested state concludes that the request is invalid or
incomplete it should notify its counterpart in the applicant state of any deficiencies in the request as soon
as possible. If it concludes that the request is valid and complete it will itself seek to collect the revenue
claim or pass the request on to officials with the necessary powers. In some countries the competent
authority instructs a local tax collection office to collect the revenue claim and may also impose a deadline
within which to report back.
STEP 3: COLLECTING THE FOREIGN TAX
127.
The main principle in collecting the foreign tax is that it shall be collected as if it were a revenue
claim of the requested state itself, except for the exceptions to this principle mentioned in Part I.
128.
The collection procedure normally involves sending a reminder and/or a warning of enforcement.
Further, the tax collector often needs to acquire necessary legal authorization to enforce the claim.
Depending on domestic legislation and practice and on the assets owned by the taxpayer, the tax collector
will normally garnish or distrain on the taxpayer’s employment income, bank accounts or other financial
assets, seize movable property or issue a lien on real property. If this does not prompt payment, the next
step will be to liquidate the assets and transfer the results of the sale to the applicant state. Before taking
measures out of the ordinary, such as declaring bankruptcy or winding up, the requested state shall consult
with the applicant state to get acceptance for the costs incurred in such a process.
STEP 4: CLOSING THE CASE
129.
The competent authority of the requested state will close the case and no further action will
be taken, as the case may be:
•

If the full amount of the revenue claim has been collected.

•

If the competent authority of the applicant state withdraws its request (it may do so, for
instance, if the taxpayer decides to pay his/her tax debt or if the revenue claim is no
longer enforceable).

•

If the revenue claim is uncollectible in the requested state (the taxpayer cannot be
identified, is insolvent, etc).

130.
The closing of a case should be done in writing, referring to the name of the taxpayer and the
registration number in the applicant state. The requested state must inform the applicant state of the amount
of the tax claim collected, measures that have been taken, on what date they were taken, and the reason
why the case has been closed (providing for instance details on why the account is uncollectible). Some
states may want to return all the papers to the applicant state.
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STEP 5: PROCESSING PAYMENTS
131.
If full or partial payment has been received, the payment should be transmitted to the applicant
state according to the procedures and time frames agreed upon between the contracting states. The
requested state should advise the applicant state of the payment and provide:
•

Identification of the competent authority of the applicant state, contact details.

•

Identification of the taxpayer.

•

Registration number of the revenue claim in the applicant state.

•

Amount of the revenue claim collected (principal, interest, penalties, and any other fines
and costs) in the currency agreed upon.

•

Name, address of bank, account number, SWIFT-code, IBAN-code where the money
has been or will be transferred.

STEP 6: PROVIDING FEEDBACK
132.
The competent authorities should endeavor to provide each other general feedback on the
implementation of assistance in tax collection in order to identify the difficulties encountered, and to
identify potential amendments to their legal instruments, MoU and collection practices. They could also
provide each other with statistics and feedback on a case by case basis.
ANNEXES
Annex I: Example of a request for assistance in tax collection: Standard Form Request from Norway
for Assistance in Recovery of Taxes
Annex II: Example of a Model for the request for recovery of tax claims (Annexes III and IV of the
Commission Directive 2002/94/EC):
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Begjæring fra Norge om bistand til innfordring av skatt/
Request from Norway for assistance in recovery of taxes
Under henvisning til / With reference to
Skatteavtalen mellom Norge og
The tax treaty between Norway and

av (dato)
of (date)

OECD/Europarådet - bistandsavtalen om administrativ bistand i skattesaker av 25.01.1988/
The OECD/CoE Convention of 25 January 1988 on Administrative Assistance in Tax Matters,
ber norske innfordringsmyndigheter om bistand til å innfordre følgende skatter: /
Norwegian Collection Authorities request assistance in the collection of the following taxes:

Skyldner / Debtor
Navn / Name

Statsborgerskap / Nationality

Fødselsdato dag, måned, år / Date of birth (day, month, year)

Personnummer/foretaksnummer / Registration number of person/business

Adresse i Norge / Address in Norway
Adresse i utlandet / Address abroad
Arbeidsgiver / Employer
Yrke/tittel/sammenslutningens art / Profession/title/type of body corporate
Opplysninger som kan lette innfordringen / Information which may facilitate the collection

Anmodningen gjelder / The request concerns
Innfordring / Collection

Begjæring om arrest / Measures of conservancy

Anmodningen gjelder innfordring av (beløp i NOK) / The request concerns the collection to the amount of (NOK):

0
Innfordret beløp settes inn på Oslo og Akershus skattefogdkontors konto 7694 05 10658 (SWIFT: DNBANOKK)
Please remit collected amount to the account of Oslo og Akershus Skattefogdkontor, 7694 05 10658 (SWIFT: DNBANOKK)
Betalingsvarsel er sendt den: / Written notice to pay (final demand) was sent to the debtor on:

Herved bekreftes at: / The undersigned confirm that:
• Skattekravet er omfattet av ovennevnte skatteavtale/bistandsavtale / The tax claim concerns tax covered by the abovementioned Convention
• Skattekravet er tvangskraftig (en kopi av beviset for dette vedlegges) / The tax claim is the subject of an instrument permitting its enforcement (see attached copy of proof)
• Skattekravet er ikke påklaget / The tax claim is not contested
• Klagefrist/søksmålsfrist er utløpt / The tax claim may no longer be contested by an administrative appeal/by an appeal to the courts
• Fortsatt innfordring i Norge anses å være umulig / å være uforholdsmessig vanskelig / It is considered impossible/disproportionately difficult to attempt further recovery in Norway
• Opplysningene gitt i anmodningen og bilagene er riktige / The information given in this request and in the attached documents is correct
• Bistand er begjært av kompetent myndighet / Assistance is requested by the competent authorities according to the above-mentioned Convention

Dato / Date

Ref. nr / Ref. no.

Dato / Date

Underskrift /Signature of Tax Collector’s Office in Oslo and Akershus

Underskrift oppkrever som søker bistand /
Signature of Authority initiating the request

Oslo og Akershus skattefogdkontor
Postboks 766 sentrum
0106 OSLO
Telefon: + 47 23 17 92 00
Telefax: + 47 23 17 93 99

Oppkrevers navn, adresse og kommunenummer /
Name, address and municipality number of Authority initiating the request

Gjeldsoversikt / Summary of debts
Oppkrever som søker bistand / Authority initiating the request
Adresse / Address
Postnr / Postal code

Dato / Date
Kommunenummer/Municipality number

Sted / Town

Telefon / Telephone

Ytterligere renter tilkommer, men inngår ikke i denne begjæringen /
Further interest not included in this request may be added to the claim

Telefaks / Telefax

Skyldner / Debtor
Navn / Name

Skatteart
Type of tax

Forsinkelsesrenter/kostnader beregnet t.o.m. dato / Interest/costs calculated up to and including

Personnummer/foretaksnummer / Registration number

Inntektsår
Year of income

Forfallsdag
Due date of payment

Foreldelsesdato (preskripsjon)
Period of limitation

Hovedstol
Tax payable

Tillegg og avgifter
Charges and surcharges

Rente/Forsinkelsesavgift
Interest on overdue payment

Omkostninger
Costs

Sammenlagt beløp
Total amount due

0

0
0

0

0
0
0

0
0

0
0

0
0

Totalt / Total

0

0

0

0

0,00

