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Comments on Proposed Draft Revisions to OECD Principles of Corporate Governance 

Andrew Johnston, Professor of Company Law and Corporate Governance, School of Law, 

University of Warwick, UK 

Overall, I welcome these revisions, and especially the increased emphasis which they give 

to the potential contribution of corporate governance to sustainability. I would suggest 

the following amendments for greater clarity and to better align the OECD Principles with 

current developments, best practice and emergent thinking. 

Page 7, Paragraph 6 

I would suggest including due diligence among the measures to promote sustainability, in line 

with ongoing developments in international law (UN Guiding Principles on Business and 

Human Rights) and the EU (proposed Corporate Sustainability Due Diligence Directive). 

‘Such a framework may include the disclosure of material financial and non-
financial information that is reliable and comparable, notably concerning climate 
change. The framework may also include an obligation on companies to undertake due 
diligence in relation to environmental and human rights risks arising out of their operations 
and the operation of their global value chains, and an obligation to take measures to 
remedy those impacts.’ 

Page 11, Paragraph I.A 

As Professor Sir John Kay points out, ‘As a source of capital for business, equity markets no 

longer register on the radar screen. In both Britain and US, funds withdrawn 

through acquisitions for cash and share buybacks have recently routinely and considerably 

exceeded the amounts raised in rights issues and IPOs.’1 I would suggest revising as 

follows: 

‘In some jurisdictions, public equity markets play a key role in providing companies with 
capital that allows them to innovate and support economic growth, as well as efficiently 
diversify their financing sources.’ 

Page 16, Paragraph II.A 

The statement of basic shareholder rights is too strong: rights to transfer shares are not 

always given; some shares do not have voting rights; and not all systems of company 

law give shareholders the right to appoint and remove all board members (for example 

in two-tier systems, the right to appoint a proportion of board members is given to 

employees), and there is also an emerging practice of giving weighted voting rights to 

prevent removal of founders. I would suggest revising as follows: 

‘II.A. Basic shareholder rights should may include the right to: 1) secure methods 

of ownership registration; 2) convey or transfer shares; 3) obtain relevant and 

material information on the corporation on a timely and regular basis; 4) participate 

and vote in general shareholder meetings; 5) elect and remove members of the board; 

and 6) share in the profits of the corporation.’ 

1 John Kay, ‘Equity markets are thriving but are they relevant?’, Financial Times, 12th March 2018 
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Page 22, Paragraph II.H 

This statement is too strongly supportive of the market for corporate control. Contestability of 

corporate control is not accepted by all EU Member States as can be seen from the 

implementation of the Takeover Directive, in which Member States permit companies to take 

defensive measures against takeovers. The important thing is that it is clear ex ante whether 

companies are open to takeover or not. I suggest the following amendments: 

‘II.H.2. Anti-take-over devices should not be used to shield management and the board from 
accountability. In some jurisdictions, companies are permitted to employ anti-take-over 
devices, and these can serve to promote efficiency. However, both investors and stock 
exchanges have expressed concern over the possibility that widespread use of anti-take-over 
devices may be a serious impediment to the functioning of the market for corporate control. In 
some instances, take-over defences can simply be devices to shield the management or the 
board from shareholder monitoring. In other instances, take-over defences serve to protect 
companies, and investments in firm-specific human capital by managers and employees, 
against disruption from unwelcome takeovers. In jurisdictions which permit anti-takeover 
devices, the rules relating to the creation, operation and removal of those devices should be 
spelled out clearly in law.’ 

Page 22, II.H.2. 

The statement that the ‘the fiduciary duty of the board to shareholders and the company must 

remain paramount’ is too strong. In comparative analysis, my co-authors and I found that in 

almost all jurisdictions, the fiduciary duty of the board is to the company and not to the 

shareholders.2 This has important implications for company law, and enforcement in particular, 

being a key underpinning of the business judgement rule. The idea that the directors owe 

fiduciary duties to the shareholders may apply in certain jurisdictions in the United States, but 

it should not be generalised in the OECD Principles. I recommend the following amendments: 

‘In implementing any anti-takeover devices and in dealing with take-over proposals, the 

fiduciary duty of the board to shareholders and the company must remain paramount.’ 

Similar amendments should be made as follows: 

V.D.1: ‘The board is tasked with setting the overall strategy of the company; determining the 
company’s policies; assessing and guiding performance; and overseeing the company’s 
financial operations. It makes important decisions as a fiduciary on behalf of the company 

and its shareholders.’

Page 25, III.C 

Despite decades of encouraging them to engage, the UK has long had to contend with 

passivity on the part of institutional investors. Many reports such as the Myners Review and 

the Kay Review have identified a lack of clarity as to time horizons in the investment chain, 

and more recently it has become clear that there is also a lack of clarity as to who exactly is 

responsible for stewardship activities. With institutional investment often divided between 

asset owners and asset managers, asset owners may fail to include clear instructions in their 

2 Beate Sjåfjell, Andrew Johnston, Linn Anker-Sørensen and David Millon ‘Shareholder primacy: the main 
barrier to sustainable companies’ in Sjåfjell, B and Richardson B (eds), Company Law and Sustainability: Legal 
Barriers and Opportunities (Cambridge University Press, 2015) 
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mandate to the asset managers they hire, and they may also fail to clarify time horizons for 

performance assessment and who is responsible for conducting engagement activities.3 I 

would suggest the following addition: 

‘At the same time, institutions should disclose what actions they are taking to minimise the 

potentially negative impact on their ability to exercise key ownership shareholder rights to the 

extent applicable under a jurisdiction’s law. Such actions may include the separation of 

bonuses for fund management from those related to the acquisition of new business 

elsewhere in the organisation. Fee structures for asset management and other intermediary 

services should be transparent. Where they hire asset managers, institutions should ensure 

that they clearly specify their stewardship and engagement expectations of their asset 

managers in the mandate or other contractual material, and that there is clarity between 

institutions and their asset managers as to the time horizons for performance assessment 

and where primary responsibility for stewardship and engagement lies.’ 

Page 28, IV 

The statement that materiality should be addressed by reference to a reasonable expectation 
of influence of an investor’s assessment is too narrow, at least in so far as Part IV also 
addresses sustainability and other forms of non-financial reporting. In particular, the EU’s Non-
Financial Reporting Directive and proposed Corporate Sustainability Reporting Directive adopt 
a double materiality standard, in which both environmental and social impacts on the company 
and impacts of the company on the environment and human rights may be considered material. 
In some cases, company impacts on the environment and human rights may be viewed as 
financially material, as in the case of transition risks under the Recommendations of the Task 
Force on Climate Related-Financial Disclosures, but this will not always clearly be the case. 
As such, the materiality of corporate impacts on the environment and society should also be 
assessed by reference to materiality to the affected stakeholders. I would suggest the following 
change: 

‘In the case of financial reports, material information can be defined as information whose 

omission or misstatement can reasonably be expected to influence an investor’s assessment 

of a company’s value. This would typically include the value, timing and certainty of a 

company’s future cash flows. Material information can also be defined as information that a 

reasonable investor would consider important in making an investment or voting decision. In 

the case of non-financial reports, and sustainability reports that are not included in the 

financial statements, a ‘double materiality’ standard should be applied. Information should be 

disclosed about corporate impacts on the environment or human rights and about 

environmental and human rights impacts on the company where a reasonable 

investor or a reasonable stakeholder affected by the impact would consider it important.’ 

Page 32, IV.A.8 

This section refers to the ‘the disclosure of sufficient and comprehensive information to fully 

inform investors and other users of the material and foreseeable risks of the company.’ This 

3 Andrew Johnston, Rachelle Belinga and Blanche Segrestin, ‘Governing Institutional Investor Engagement: 

From Activism to Stewardship to Custodianship’ (2021) 22(1) Journal of Corporate Law Studies 45-82 

(https://doi.org/10.1080/14735970.2021.1965338) 

https://doi.org/10.1080/14735970.2021.1965338
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reinforces the need made in the previous paragraph (in relation to page 28, IV) that 

materiality must be redefined as ‘double materiality’ in order to ensure that ‘other 

users’ such as stakeholders receive information which is material from their perspective. 

Page 35, V 

This section refers to the responsibilities of the board, and applies regardless of board 

structure. It should be highlighted that two-tier board systems commonly have employee 

representatives on them. Suggest the following change: 

‘Some countries have two-tier boards that separate the supervisory function and 
the management function into different bodies. Such systems typically have “supervisory 
board” composed of non-executive board members, including employee 
representatives, and a “management board” composed entirely of executives.’ 

Page 36, VA 

This section discusses boards taking into account the interests of stakeholders. As our 

comparative analysis showed, no jurisdiction prohibits companies from considering the 

interests of stakeholders, requiring only shareholder interests to be considered.4 In addition, 

as has long been recognised in common law jurisdictions, consideration of relevant 

stakeholder interests is part of fiduciary duty because it is a means to the end of promoting 

the interests of the company or the success of the company.  

Further, companies which take account of stakeholder interests develop relations of trust with 

their stakeholders, and, in the case of employees, this may allow them to be more productive 

as they specialise their human capital to the firm (an issue taken up in part 6). 

As such, the following amendments are suggested: 

‘Where consistent with jurisdictional requirements In accordance with best practice 

and fiduciary duty, boards may should take into account the interests of stakeholders, 

notably when making business decisions in the interest of the company’s long-term 

success and performance. This may help companies, for example, to attract, retain and 

develop more productive employees, to be supported by the communities in which they 

operate, and to have more loyal customers, thus making the company more sustainable by 

creating shared value for their shareholders. 

Page 38, V.D.5 

Remuneration should align the incentives of the executives with the long-term interests of the 

company, which may include reliance on some shareholder value metrics, but should also 

include relevant metrics related to environmental, social and governance metrics.5 As such I 

suggest removing the references to alignment with shareholders as this is extraneous: 

4 See Beate Sjåfjell, Andrew Johnston, Linn Anker-Sørensen and David Millon (note 2 above) 
5 See e.g. EU Revised Shareholder Rights Directive 2017/828 (OJ L 132/1, 20.5.2017), preamble paragraph 30 
(‘Directors’ performance should be assessed using both financial and non-financial performance criteria, 
including, where appropriate, environmental, social and governance factors.’); UK House of Commons 
Business, Energy and Industrial Strategy Committee, Corporate Governance, Third Report of Session 2016-17 at 
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‘V.D.5. Aligning key executive and board remuneration with the longer term interests of 
the company and its shareholders. 
It is regarded as good practice for boards to develop and disclose a remuneration policy 
statement covering board members and key executives, as well as to disclose their 
remuneration levels set pursuant to this policy. Such policy statements may specify the 
relationship between remuneration and performance with ex ante criteria linked to 
performance, and include measurable standards that emphasise the longer run interests of 
the company and the shareholders over short-term considerations. Such measurable 
standards may relate to total shareholder return, appropriate sustainability goals and relevant 
environmental, social and governance metrics.’ 

Page 44, VI 

The new section on sustainability and resilience is very welcome. 

Page 45, VI 

The statement in relation to policies that might be adopted to make companies internalise 
externalities is too narrow, confining itself to instrumental regulation. Other policies can be 
adopted that steer companies towards more sustainable behaviour. For example, the EU is 
proposing regulation, consistent with international norms, to require companies to conduct 
environmental and human rights due diligence and to internalise the impacts they identify. 
Similarly, there have been proposals to require the board to draw up and implement a 
sustainability strategy on behalf of the company.6 Such proposals can be introduced to make 
companies more sustainable without making management unaccountable. Moreover, the 
internalisation of environmental and human rights externalities is compatible with the efficient 
allocation of resources. Accordingly, the following amendments are suggested: 

‘If directors in all companies are required to equally balance shareholders’ financial interests 
with the interests of all stakeholders and, in addition,  Laws and regulations which 
require directors to take account of stakeholder interests and to fulfil specific public interest 
missions should be carefully designed or the corporate sector could become less efficient in 
allocating resources. To guide corporate activities, policies that make companies 
internalise environmental and social externalities as well as set predictable boundaries 
within which directors have to exercise their fiduciary duties are relevant. These policies 
could relate to, for instance, environmental regulation, or directly investing in or 
incentivising research and development of technologies that may contribute to 
addressing major environmental challenges. They could also relate to procedural 
requirements that companies undertake environmental and human rights due diligence and 
internalise the impacts that they identify, as well as to procedural requirements that 
directors draw up and implement a sustainability strategy.’ 

Page 45, VI.A 

38-9 (‘We recommend that companies make it their policy to align bonuses with broader corporate
responsibilities and company objectives and take steps to ensure that they are genuinely stretching.’)
6 Andrew Johnston, Jeroen Veldman et al, ‘Statement on Corporate Governance for Sustainability’ (2019),
signed by over 80 leading academics (available at
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3502101) and featured in Harvard Corporate
Governance Blog (https://corpgov.law.harvard.edu/2020/01/07/corporate-governance-for-sustainability-
statement/ )

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3502101
https://corpgov.law.harvard.edu/2020/01/07/corporate-governance-for-sustainability-statement/
https://corpgov.law.harvard.edu/2020/01/07/corporate-governance-for-sustainability-statement/
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As mentioned above (Page 28, IV), no jurisdiction forbids consideration of stakeholders. In 

addition, the double materiality standard for non-financial reporting and for sustainability 

disclosures not included in the financial reports needs to be emphasised (to come into line 

with both EU requirements and best practice internationally). The following amendments are 

suggested: 

In jurisdictions that allow or require the Since directors’ fiduciary duty to the company and best 
practice require consideration of stakeholder interests, disclosures may benefit such 
stakeholders. Accordingly, non-financial disclosures and sustainability disclosures that are not 
included in the financial reports should adopt a ‘double materiality’ standard. For instance, 
disclosure on collective bargaining coverage and mechanisms for employee representation 
may be both material for an investor’s assessment of a company’s value and relevant to its 
employees and other stakeholders.’ 

‘VI.A.1. Sustainability information should be considered material if it can reasonably 

be expected to influence an investor’s assessment of a company’s value. If consistent 

with a jurisdiction’s legal and disclosure requirements, such assessments 

Where sustainability information is not included in the financial reports, materiality 

should also be assessed by reference to consider sustainability matters that are 

critical to a company’s key stakeholders or a company’s influence on non-

diversifiable risks.’ 

Page 46, VI.A.4 

The text in relation to companies setting sustainability-related goals or targets recognises 

that this is highly desirable. It would therefore be helpful for the OECD Principles to give a 

stronger normative steer.7 I would suggest the following amendment: 

VI.A.4. If a company publicly sets a Companies should set sustainability-related goals 
or and targets. The disclosure framework should ensure that verifiable metrics are 
disclosed to allow investors to assess the credibility and progress toward meeting the 
announced goals or and targets.

Pages 44-46, VI.A-VI.C 

The text here does not make any reference to environmental and human rights due diligence 

until VI.D.1. Whilst that reference is welcome it would be desirable to reference due diligence 

earlier in the section on sustainability and resilience. The following amendment is suggested: 

‘In addition, investors are increasingly considering disclosures about how companies assess 

and identify material climate change and other sustainability risks. In response, many 

jurisdictions require or plan to require disclosures about companies’ exposure to and 

management of those risks. Some jurisdictions require companies to engage in 

environmental and human rights due diligence, mitigating impacts and reporting publicly on 

the outcome. A core feature of these disclosure and due diligence regimes is to provide 

investors with a better understanding of the governance and management structures and 

processes for managing climate risks. The corporate governance framework should 

support both the sound management of these risks and the consistent and reliable 

disclosure of material information. The combination of sound governance and clear 

disclosures will promote fair markets and the 

7 See further Andrew Johnston, Jeroen Veldman et al (note 6 above) 
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efficient allocation of capital, while supporting companies’ long-term growth and steering them 

towards greater sustainability. 

Page 48, VI.D 

The previous iteration of the OECD Principles incorporated references to firm-specific 

human capital for the first time. This was an important and welcome development, 

recognising the importance of team production and specialisation to productivity and 

innovation in companies. This draft proposes to change the reference ‘company specific 

human and physical capital’. Whilst this reference makes sense, and appears to be driven 

by the removal of the word ‘firm’, it arguably makes more sense to use the term ‘firm-

specific human and physical capital’ as that is the term used in the literature. 

https://eur02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww2.warwick.ac.uk%2F&data=05%7C01%7CCorporateGovernance%26CorporateFinance%40oecd.org%7C935c334baea34ae6dd1408daadc4b58e%7Cac41c7d41f61460db0f4fc925a2b471c%7C0%7C0%7C638013357910478359%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=5oO9NFmi2YjVtBvo3%2BLZF0MrVgsNxcDvBqvexg9IoxI%3D&reserved=0
https://eur02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww2.warwick.ac.uk%2F&data=05%7C01%7CCorporateGovernance%26CorporateFinance%40oecd.org%7C935c334baea34ae6dd1408daadc4b58e%7Cac41c7d41f61460db0f4fc925a2b471c%7C0%7C0%7C638013357910478359%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=5oO9NFmi2YjVtBvo3%2BLZF0MrVgsNxcDvBqvexg9IoxI%3D&reserved=0
https://eur02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww2.warwick.ac.uk%2F&data=05%7C01%7CCorporateGovernance%26CorporateFinance%40oecd.org%7C935c334baea34ae6dd1408daadc4b58e%7Cac41c7d41f61460db0f4fc925a2b471c%7C0%7C0%7C638013357910478359%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=5oO9NFmi2YjVtBvo3%2BLZF0MrVgsNxcDvBqvexg9IoxI%3D&reserved=0
mailto:andrew.r.johnston@warwick.ac.uk

