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Instituto de Gobierno Corporativo de Costa Rica              
 +(506) 8943-3510 

 

21 October 2022 

  

Señores, señoras of the Corporate Governance Committee 
Organization for Economic Co-operation and Development (OCDE) 
Paris 

  

Dear Madam/Sir 

The Institute of Corporate Governance of Costa Rica (IGC/CR for its initials in Spanish) hereby sends 

its observations and comments in relation to the public consultation on the proposed revision to the 

Principles of Corporate Governance of the G20/OECD, in force since 2015.  We hope that these are of 

use in the process of updating the Principles. 

The Institute of Corporate Governance of Costa Rica 

The IGC-CR is a not-for-profit association, constituted in 2009, with the core purpose of “Promoting 

the best practices of corporate governance in organizations, to protect their value and wealth and 

thereby contribute to the creation of sustainable prosperity and well-being in society”.  The IGC-CR was 

created with the support of a wide range of organizations including the Costa Rican Stock Exchange, 

the College of Public Accountants, the Chamber of Industry, the Chamber of Securities Issuers, the 

Chamber of Investment Funds, various national and international auditing firms, senior legal firms and 

other professionals, all committed to the promotion of best practices in the country.   

The IGC-CR is also a founding member of the Network of Corporate Governance Institutes of Latin 

America (IGCLA, for its initials in Spanish) whose creation was initiated in 2009 in Santiago, Chile, at 

the OECD’s Latin American Roundtable, and which grew with the support of the International Finance 

Corporation of the World Bank Group. 

Since its beginnings, the IGC-CR has taken on many actions to foster the adoption of best practices by 

organisations of all sectors, including the publication of a national Code of Best Practices, which draw 

strongly from the OECD Principles, support for Costa Rica’s OECD accession process in relation to 

corporate governance training for State Owned Enterprises (SOEs), a wide range of training for private 

sector organisations, and revisions of local regulations on or related to corporate governance. 

FEEDBACK ON REVISION TO G20/OECD PRINCIPLES OF CORPORATE GOVERNANCE 

There are two main sections to the feedback:  

a) Specific comments on the proposed revisions, which can be found in the Annex to this letter 

b) A more general, but highly serious, concern in relation to an assumption within the Principles 

that they can always be applied using proportionality.  As we explain, such an application is 
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not always the case, especially in jurisdictions with highly codified legal systems, such as ours, 

in which regulators feel restricted in their application of discretion, and can be personally 

prosecuted if there is a perception that a mistake was made.  In such places, best practices 

are simply made compulsory.  The Principles need actively to dissuade this. 

Proportionality 

The OECD Principles are the mandatory global benchmark for good corporate governance and reflect 

the very highest standards. In the proposed revision, the recognition of the importance of 

proportionality in the application of the Principles is maintained, as it is necessary to ensure flexibility 

for organisations that must respond efficiently to the risks that they actually face, as well as the 

expectations of their stakeholders. The cardinal principle is "One size does not fit all" - which means 

that general and regulatory frameworks must be based on flexibility and proportionality, cornerstones 

of corporate governance to ensure that decisions are consistent with the risk profile and business 

model of each entity.  Only by considering its own characteristics will a company be able to create an 

effective corporate governance framework that responds to the risks it manages.  

The revision maintains that a regulator’s approach should be functional and results-oriented, making 

application more effective, avoiding excessive regulation, inapplicable rules or rules with unintended 

practical consequences that may impede or distort business dynamics. 

Regulatory frameworks must take into consideration that the Principles do not aim to dictate 

prescriptions, but rather serve as guidelines.  This, so that each entity, depending on the risks it faces, 

can define the structure, means and ways to establish its objectives, can articulate and deliver those 

objectives, and can set up transparent decision-making processes with appropriate responsibilities 

and accountability.   Regulation is not the purpose in and of itself.   

We strongly recommend that this be reaffirmed explicitly and with greater emphasis for supervisory 

authorities in regulated sectors.  Experience here in Costa Rica has shown that it is possible to adopt 

the Principles and copy models adopted in other countries without considering proportionality, 

complexity, general environment, uses, customs, history, culture, etc.   And certainly no consideration 

of "One size does not fit all".  The regulators here convert these principles into concrete regulations, 

without proportionality in application, without any graduation, without adequate time for adaptation, 

and without the voluntary character and self-commitment inherent in corporate governance. The 

result here has been over-regulation and inappropriate interventionism in the administration and 

strategy of companies (including listed companies). These matters should be left to the sovereignty of 

the companies themselves. In their attempt to implement the Principles, regulators here have created 

a single regulation with a long list of absolute requirements for the wide diversity of companies that 

fall under it (large regional banks, SOEs, small insurance/securities brokerages, and non-financial listed 

companies that range from breweries to energy).   

As an example, the Principles highlight the importance of having and disclosing information about the 

qualifications of Board members to support the selection process and the Board composition. In Costa 

Rica, the Regulators are using this to impose particular requirements for Board members, of an 

academic, experience, knowledge or other nature.  The regulators are also using the Principles to 

justify creating a power for them to remove Board members for not complying with those minimum 
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requirements retrospectively.1   The powers of regulators and supervisors should not conflict with the 

self-determination of entities in risk management and corporate governance (which here are 

governed by regulations already in force!).  

We therefore strongly recommend that the Principles include the following: 

(i) an explicit statement that commitment, rather than compliance, on the part of the organization is 

key to effective implementation of good corporate governance 

(ii) an explicit statement that the Principles must be applied in a way that recognises the different risk 

profiles of the organizations to which they apply 

(iii) an explicit statement that this may mean different regimes for different groups of organisations, 

according to the structural, legal and institutional characteristics of each jurisdiction.  This might mean 

for example a specific and detailed framework for deposit-taking or other financial institutions, and a 

framework for  non-financial SOEs or private sector companies that incorporates greater flexibility in 

how the Principles are applied.  

We also recommend that the Principles state explicitly that, as a general rule, authorities should seek 

to strengthen effective self-determination by entities in relation to their governance rather than to 

create frameworks whereby their intervention effectively risks their co-administration of those 

entities. 

We thank you for the opportunity to comment on the proposed revisions to the Principles, and wish 

you luck and good speed in the revision process. 

For an on behalf of the Institute of Corporate Governance of Costa Rica (Associación Instituto de 

Gobierno Corporativo de Costa Rica), 

 

 

……………………………………………………………….. 

Silvia Canales Coto 

Vicepresidente 

Board of Director 

 

 

 

 

Cc: Board of Directors. Instituto de Gobierno Corporativo de Costa Rica. 

 

   

 
1

 “Regulations on Suitability of members of management bodies and senior management of supervised entities and 
companies”, CONASSIF 15-22, which is in force. The relevant law does not give the regulators competence or scope to do 
this, so they are promoting bills of law to do so, but without withdrawing the regulation in the meantime (Legislative Files 
numbers 22,760 and 22,890) 
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ANNEX TO IGC-CR LETTER TO OECD - Observations and recommendations on Proposed Revision to G20/OECD Principles  

Reference2 
Page / Para 

Subject of 
provision 

Observation Recommendation 

P7/ para 6 Extension of 
role of CG to 
sustainability of 
corporates and 
to economy 
more widely 

We strongly support the direct linkage of good governance to 
decision-making in relation to the long term sustainability of the  
 

Recommend strengthening the wording to “Third, well-designed 
corporate governance policies should also support the 
sustainability and resilience of corporations and in turn, should 
contribute to the sustainability and resilience of the broader 
economy…” etc 
 

P11 / I.A. Overarching CG 

framework 

We support the addition of access to finance as one of the key 

impacts that should be planned for.  Global developments 

suggest that this is the time to include impact on sustainability at 

this high level too.  This will make it easier to justify the addition 

of sustainability elsewhere too – including Part IV, for example 

Recommend: I.A. The corporate governance framework should be 

developed with a view to its impact on corporate access to 

finance, overall economic performance and sustainability, market 

integrity and the incentives it creates for market participants and 

the promotion of transparent and well-functioning markets. 

P13 / I.F. Use of digital 

tools 

The use of digital tools for governance is growing, but 

encouraging regulators to step in and make additional effort is 

unnecessary and potentially damaging to the development of this 

support.  Markets like ours in which the regulator addresses 

every issue as something for mandatory requirements will be 

dissuaded from improving governance through digitization.  

 Truly “over enthusiastic” regulators will use this as an argument 

to oversee matters such as the virtual/hybrid meetings under 

II.C.3. 

Strongly recommend removing I.F.   

It is already covered in risk frameworks relating to outsourcing. 

The principles should include, somewhere, an obligation on the 

regulators to protect themselves, and the data that they hold, 

from cyber threats such as hacking or inappropriate 

access/copying, as the information they hold is obtained 

involuntarily from commercial entities under powers the 

regulators are granted for public interest reasons. 

 

 
2 Reference to location within English language version of consultation document 
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Reference2 
Page / Para 

Subject of 
provision 

Observation Recommendation 

P16/II.A. Shareholder 

approval of Ext 

Auditor 

The revision proposes adding the words “Basic shareholder rights 

may also include the right to approve or elect the external 

auditor.”  For shareholders to elect the EA may sound like it is 

cleansing the decision of unwanted conflicts but it adds a huge 

number of new problems given the lack of knowledge of normal 

shareholders.  There is already a relatively good framework for 

Board decisions on auditors – while adding shareholder approval 

of a decision may help, encouraging passing the decision to 

shareholders will not.  This also fits better with IV.C, which 

assumes that the Board or AuditCo is responsible for monitoring 

threats to independence. 

In addition, this refers to external audits in general.  It should be 

made clear whether the author meant all external audits or only 

that of the financial statements.   

As this is “may include”, rather than “should include”, we 

recommend cutting it back to “Basic shareholder rights may also 

include the right to approve or elect the external auditor.” 

P18/II.C.5/ 

PP38/V.D.5 

Shareholders 

should be able 

to make their 

views known, 

including … on 

the 

remuneration of 

board members 

and/or key 

executives, as 

applicable 

The Principles call for the disclosure of remuneration of board 

members and key executives. In particular, it is important for 

shareholders to know the remuneration policy, as well as the 

total value of compensation remuneration arrangements made 

pursuant to this policy. 

In many parts of the world, specific information on individuals is 

regarded as a threat to their personal safety, and that of family 

members.   

Where there are any such concerns, the companies should be 

able to disclose remuneration policies, agregates or ranges, 

instead of specific amounts for individuals.  

This is an example of highly sensitive personal data, for reasons 

of physical safety, not just privacy.  (See also comments on P30/ 

IV.A.5.) 
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Reference2 
Page / Para 

Subject of 
provision 

Observation Recommendation 

P30/IV.A.5 

 

 

Remuneration 

of members of 

the board and 

key executives 

Companies are generally expected to disclose information on the 

remuneration policies applied to board members and key 

executives as well as remuneration levels or amounts, so that 

investors can assess the costs and benefits of remuneration plans 

and the contribution of incentive schemes, such as stock option 

schemes, to company performance, including resilience and 

sustainability. 

As indicated above (P18/II.C.5), the wording here should indicate 

that, where companies have concerns about personal safety, they 

should be able to disclose policies, aggregates or ranges. 

P32/ IV.A.10 Debt covenants We strongly support the idea that material debt contracts with 

substantial covenants should be disclosed. The text puts 

emphasis on the disclosure of risks that covenants will not be 

complied with, but not enough emphasis on the disclosure of all 

substantial covenants that bind the hands of management. 

We recommend making it clearer that substantial covenants 

should be disclosed as a matter of course: 

 “Under normal circumstances, shareholders and directors control 

the major decisions taken by a company. However, certain 

provisions in corporate bonds and other debt contracts may 

significantly limit the discretion of management and 

shareholders, such as covenants that restrict dividend payouts, 

require creditors’ approval for the divestment of major assets, or 

penalise debtors if financial leverage exceeds a predetermined 

threshold. Moreover, under financial stress but before 

bankruptcy, companies may choose to negotiate a waiver of 

compliance with a covenant, when existing creditors may require 

changes in the business. As a consequence, the timely disclosure 

of material information on debt contracts, including significant 

covenants attached to material debts and the impact of the most 

significant risks related to covenant breaches and the likelihood of 

their occurrence, is necessary for investors to understand a 

company’s business risks.” 
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Reference2 
Page / Para 

Subject of 
provision 

Observation Recommendation 

P36/V.A.1 Board D&O We strongly support the principle that Board Directors should 

have cover for the impact of decisions made in good faith. 

  

PP 44 to 50 

Part VI 

Sustainability We strongly support incorporating sustainability as a core focus 

of CG. The subject is developing rapidly, including standards for 

disclosures and for sustainability-labeled securities. The text 

clearly seeks to facilitate this development rather than create 

possible obstacles, and at the same time to require companies to 

apply standards sooner rather than later, as they are developed.  

This is a difficult balance, but one that the text seems to pull off.  

It is likely that ISSB and IOSCO will finalize the first draft of 

international sustainability disclosure standards, and an approach 

for how these should be applied to SMEs and to emerging 

markets over the next 12 months.  

We recommend that, at a high level, the introductory text 

specifically recognizes that application of standards may depend 

on the size and sector of the company and on whether they are in 

a developed or an emerging market. 

  

PP 44 to 50 

VI.A.3 

Governance of 

Sustainability 

The proposed new principle links governance to sustainability 

disclosures to that over other financial and corporate disclosures.  

This demonstrates exactly the sort of additional value that 

inclusion in these CG principles can offer (in addition to requiring 

adherence to standards as they develop).  It may be obvious, but 

we consider it important to state explicitly that a company should 

also link sustainability governance to the governance of 

corporate strategy etc.  

We recommend that Part VI.B include a similar high level 

requirement that the governance of sustainability should be an 

integral part of the governance of corporate strategy and 

performance. 

PP46/VI.A.5 Phasing in of 

requirements 

should be 

considered for 

annual 

Wherever high quality assurance for all disclosed sustainability 

information might not be possible or may be too costly, 

mandatory assessment for only some key sustainability-related 

metrics, such as GHG emissions, may be considered. However, 

greater convergence of the level of assurance between financial 

The question of assurance of sustainability disclosures is tricky as 

it is costly to obtain the data for the disclosures in the first place 

(international cost base rather than local costs in emerging 

markets) and will be hard to find experts willing to sign off.  We 

understand that IOSCO and ISSB are currently considering the 
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Reference2 
Page / Para 

Subject of 
provision 

Observation Recommendation 

assurance 

attestations by 

an 

independent… 

statements and sustainability reports should be the long-term 

goal. 

possibility of requiring verification of completeness rather than 

the technical accuracy of disclñosures.  This is important as few 

auditors will be able yet to perform assurance on the latter 

confidently and in a cost efficient way as párt of the financial 

statements assurance work. This subject is clearly complex and is 

still under development.   

We strongly recommend that this version of the principles does 

not make any specifications on this question 

PP49/VI.D.6 The exercise of 

the rights of 

bondholders of 

publicly traded 

companies 

should be 

facilitated. 

There is a new section on rights of bondholders. This section 

discusses possible approach to how to protect their rights.  

Unfortunately it assumes a specific approach which is not a 

general global approach.  It assumes trustees, when not all have 

trustees - some have bondholder representatives, some have 

fiscal agents, some of course have none at all.  It also assumes 

that the trustees role is contractually defined.  This is probably a 

reference to the core Deed or Bond Agreement, but it is rarely 

entirely true as in many countries there is a Trust law and/or 

securities law which applies core responsibilities.  The differences 

between developed markets is huge, and this becomes even 

bigger when emerging markets are considered.  

The structure of protection of rights for bondholders is 

something that is decided at national level, and is not a feature 

that is different for different companies within a market.  It is a 

consequence of the national legal framework (civil code v 

common law, etc). 

This section touches on a huge and complex subject, and does 

not make clear that the responsibility is on the national 

This whole section should be removed.  

 If it is considered necessary to say something, it should be 

replaced with a section that states simply that the national 

authorities must put in place an appropriate framework to 

ensure that (i) all bondholders are given equal treatment, (ii) that 

temporary defaults can effectively be negotiated and bonds 

restructured, (iii) that bond defaults can be recognised by the 

courts as a trigger for bankruptcy proceedings. 

The section should also make clear that this is not a matter for 

regulators to apply to companies within their corporate 

governance framework, other than treating bondholders as 

another stakeholder akin to a creditor. 
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Reference2 
Page / Para 

Subject of 
provision 

Observation Recommendation 

legislative authority to create an appropriate framework, rather 

than on regulators or on companies.   

We do not include here an analysis of the problems a bad 

framework can cause - but the key one is that inexperienced 

bondholders are left without protection, while institutional 

investor bondholders are able to take the necessary action to 

protect themselves.  

PP21/II.F.1 RPTs The conflict of interest inherent in related party transactions 

should be addressed 

We recommend adding the best practice carrying out an analysis 

of transfer prices to show that intragroup transactions are 

executed at market prices.  

PP33/IV.C An annual audit 

should be 

conducted by 

an 

independent… 

¨In some Jurisdictions, the external auditors are also required to 

report on the Company's corporate governance.¨ 

A Financial statement audit is not designed to report on 

corporate governance this is deviation from their main objective 

which is to opine on the fair presentation of the financial 

statements. They may not be prepared nor have the necessary 

skills to report on corporate governance 

Strongly suggest eliminating this paragraph. 

¨In some Jurisdictions, the external auditors are also required to 

report on the Company's corporate governance.¨ 

PP34/IV.D External 

auditors should 

be accountable 

to the 

shareholders 

and owe a duty 

to the company 

to exercise due 

professional 

care in the 

¨Shareholders and external auditors should also have the 

possibility to communicate directly on the findings of the annual 

audit.¨ 

This can be misused by hostile shareholders who want to obtain 

information from the external financial auditors on matters that 

are sensitive or confidential, where the auditor can find itself in 

the position of having to disclose information that will be to the 

detriment of the company.   This also increases the legal  risk of 

Strongly recommend eliminating the words 

¨Shareholders and external auditors should also have the 

possibility to communicate directly on the findings of the annual 

audit.¨ 
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Reference2 
Page / Para 

Subject of 
provision 

Observation Recommendation 

conduct of the 

audit.   

the auditor, which will have to obtain additional insurance, lifting 

costs unnecessarily.  
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