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General Comments 
 

• The reference to “key executive” should be clarified in order to account for the legal form of 
the entity and to narrow the scope to the very top management of the company (such as 
the CEO and the COOs but excluding members of ComEx if such ComEx is not a corporate 

body). 
 

• These OECD Principles should clearly account for the principle of proportionality and 
therefore for some criteria such as listed status, size and/or activity of the company, 
subsidiary of a Group etc.  

 
Indeed, many references are made to the need to provide a good level of information to 

investors, which is more relevant to listed companies. 
 
Size and activity criteria should also be taken into account to adjust the application of some 
of these rules to large companies (and, conversely, not apply them to holding companies, 
for example). 
 

Similarly, the Group status should be taken into account to exempt subsidiaries from certain 
principles if the Group’s mother company  is itself subject to these rules (in particular in the 
case of publication requirements). 
 

• We suggest to delete “and help ensure accountability”, in particular, for the impact that this 
may have in the directors’ responsibilities. We believe it is important to clarify that the 

directors’ fiduciary duties are vis-a-vis the company and its shareholders only. And that, 

while it may be a good practice for the board to take into account stakeholders’ interests, 
this should not give rise to stakeholders to request any responsibility to directors for not 
having considered their interests. We refer to our comment to principle V.A. 
 
The above is particularly important in jurisdictions in which employees/unions do not have 
the right to appoint members of the board. Therefore, references to employees can be 
misleading. 

 

 

About the Principle 

 

➢ Page 6 

o §1 "This is primarily achieved by providing shareholders, board 

members and executives, employees along with other stakeholders 

where a jurisdiction’s legal and regulatory framework permit, as 

well as financial intermediaries and service providers with the right 

information and incentives to perform their monitoring roles and 
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help to ensure accountability within a framework of checks and 

balance”. 

▪  We do not think «stakeholders» should be added in this paragraph. 

 

o §2 (second line) “stakeholders” should be limited to employees. 

 

o §5 “Second, well-designed corporate governance policies provide a 

framework to protect investors, which include households with 

invested savings. In order to access capital markets, corporations 

need to establish a formal structure of procedures that promote the 

accountability of board members and executives to shareholders.”  

▪ “the accountability of board members”: where the board of directors 

has a supervisory role, it is important to keep this global overview 

mission. Moreover, in some jurisdictions, the collegiality of the Board 

(i.e. all decisions are taken collectively) is a key principle. Providing 

an accountability of individuals, comprising board members, would 

be contrary to some corporate law regime. Bearing in mind that 

corporate law is a local regulation, it is advisable to avoid 

jeopardizing this key principle. 

▪ An accountability regime to shareholders is more globally provided 

in corporate law which means that, if the intention is to change this 

regime, it would require from states to amend their corporate law 

regulation. 

 

o We are aware of removing the word “monitoring” from paragraph 1. We 

believe the deletion is because the monitoring role is primarily performed 

by the shareholders and/or board members and not directly by the 

employees or other stakeholders listed in this sentence. But we want to 

confirm whether there are any other implications from the deletion of 

“monitoring,” in case. 

 

➢ Page 10 

o §2 “The legislative and regulatory elements of the corporate 

governance framework can usefully be complemented by soft law 

elements such as corporate governance codes which are commonly 

based on the a “comply or explain” principle such as corporate 

governance codes in order to allow for flexibility and to address 

specificities of individual companies. […]” 

▪ regarding “soft law”: The (pure) soft law elements are a good way 

to implement good principles but we should limit the use of other 

possible ways to implement regulation outside the legislative process 

(in order to avoid legal uncertainty). 

 

 

Section I. Ensuring the basis for an effective corporate governance framework 

 

➢ §I.B (page 11) states that “Corporate governance objectives are also formulated 

in voluntary codes and standards that do not have the status of law or regulation 

(…) whose implementation is usually encouraged through “comply or explain” 

disclosure mechanisms” and that “market credibility requires that their status in 

terms of coverage, implementation, compliance and sanctions is clearly specified”. 
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We believe that the term “sanctions” might not be aligned with the non-binding 

nature of soft law.  

 

We suggest deleting the reference to the term “sanctions”: “When codes and 

principles are used as a national standard or as a complement to legal or regulatory 

provisions, market credibility requires that their status in terms of coverage, 

implementation and compliance and sanctions is clearly specified”. 

 

➢ §1.C (pages 11 and 12): The list of legal domains that can influence the corporate 

governance requirements and practices should also include sectorial regulation (as 

for example related to the financial sector). 

 

Stock market regulations and rules should also be considered by regulators, and 

hence complete the picture of an effective corporate governance framework. In the 

end, the aim of an effective corporate governance is the improvement of the 

general economic performance of the companies involved and the safeguarding of 

a transparent and well-functioning market. 

 

➢ Principle II.C.3. states that “Virtual or hybrid (…) general shareholder meetings can 

help improve shareholder engagement by reducing their costs to participate. (…) 

However, due care is required to ensure that virtual or hybrid meetings do not 

decrease the possibility for shareholders to engage with and ask questions to 

management in comparison to physical meetings”. We believe that virtual and 

physical meetings do not need to be the same. The key point is that regardless the 

way the meeting takes place, shareholders´ rights are fully effective despite not 

being exercised the same way. 

 

We suggest to amend the text as follows: “However, due care is required to ensure 

that virtual or hybrid meetings do not decrease the possibility for shareholders to 

engage with and ask questions to management in comparison to physical meetings 

exercise their rights effectively, whether to ask for information, vote or ask for 

placing new items in the agenda whenever allowed by the legal framework.” 

 

➢ § I.E. (pages 12, 13): 

o In addition to conflicts of interest assessment for the members of the 

supervisory, regulatory and enforcement authorities, it should also be 

recommended that their member should also be subject to Fit & Proper 

assessment which should be publicly available considering that they are the 

guardians of the corporate governance framework. 

o Regarding authorities whose powers are not limited to one single 

jurisdiction, it is important to stress the fact that they should be very 

attentive to the differences in regulation in each jurisdiction and the fact 

that one rule or principle that can be easily applicable in one jurisdiction 

would be contradictory in another (such as corporate law or labor law which 

are very local regulations). 

 

➢ II.F.1: “Jurisdictions should put in place an effective framework for clearly flagging 

these transactions. They should include broad but precise definitions of what is 

understood to be a related party as well as. They should also include rules to 

disregard some of these transactions when they are not material because they do 

not exceed ex ante thresholds, can be regarded as recurrent and taking place at 

verifiable market terms, or taking take place with subsidiaries where no specific 
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interest of a related party is present. Once the related party transactions have been 

identified, jurisdictions set procedures for approving them in a manner that 

minimizes their negative potential. In most jurisdictions, great emphasis is placed 

on audit committee review and board approval, often with a prominent role for 

independent non-interested board members, or a requirement for the board to 

justify the interest of the transaction for the company and the fairness of its terms. 

As an alternative or complement to board approval, Sshareholders may also be 

given a say in approving certain transactions, in accordance  to the applicable 

national regulations when related parties are involved in particular large 

transactions, those conducted outside the ordinary course of business or those not 

on market terms, with interested shareholders excluded from voting. Some 

jurisdictions also require an non-binding opinion or evaluation from an external 

auditor or outside specialist, in some cases as a precondition for shareholder 

approval.” 

 

We consider that the original wording is vague and ambiguous, especially when 

some jurisdictions contain specific thresholds for related-party transactions within 

their legislations.  

 

Additionally, we suggest to include a clarification on the non-binding nature of the 

auditor report. 

 

➢ §I.G. and §I.H. (page 13): indeed the cooperation between authorities is important 

for publicly listed companies but this is even more important for regulated 

companies. 

 

➢ § I.H (pages 13,14): 

o When providing for new set of regulations related to corporate governance, 

it is key for the regulators/supervisors to respect the international law 

principle pursuant to which on corporate law it is the lex societatis that 

prevails (the location of the registration). Therefore, for information 

regarding corporate and governance aspects, it is the supervisor of the 

country where the head office of the company is established that should be 

contacted by the other supervisors. 

o Cooperation between supervisors is also useful to avoid any unnecessary 

costs by providing the same information several times. It is very important 

that the regulation provides for the avoidance of any duplication of the same 

data which would result in an unnecessary administrative burden. 

 

 

Section II. The rights and equitable treatment of shareholders and key 

ownership functions 

 

➢ On page15,  

o on the first phrase in the paragraph in bold should be added “inter alia” 

(after “should” and before “protect and facilitate”: “The corporate 

governance framework should inter alia protect and facilitate the exercise 

of shareholders’ rights and ensure the equitable treatment of all 

shareholders, including minority and foreign shareholders”. 

o In the second sentence of the last paragraph, should be deleted “the 

opportunity” or should be added “to have” before “opportunity”. 
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➢ Second paragraph, in page 16 (“Some countries have found that derivative lawsuits 

filed by minority shareholders on behalf of the company may be an efficient 

additional tool for enforcing directors’ fiduciary duties, if the distribution of litigation 

costs is adequately set.”): it is key to make distinction between executive and non-

executive directors. This cannot apply to the latter as in most of the countries they 

do not represent the companies vis-à-vis third parties (as this is the responsibility 

of the executive directors). Moreover, in some countries they cannot take decisions 

individually but only collectively (so it shall not be possible to have individual 

fiduciary duties for non-executive directors). 

 

Also, it should be noted that regarding directors, the major right that shareholders 

have is to have the possibility to remove the directors during the shareholders 

assembly. 

 

We suggest the following (highlighted in yellow) in order to balance the powers 

provided to minority shareholders: “One of the ways in which shareholders can 

enforce their rights is to be able to initiate legal and administrative proceedings 

against management and board members. Experience has shown that an important 

determinant of the degree to which shareholders’ rights are protected is whether 

effective methods exist to obtain redress for grievances at a reasonable cost and 

without excessive delay. The confidence of minority investors is enhanced when 

the legal system provides mechanisms for minority shareholders to bring lawsuits 

when they have reasonable grounds to believe that their rights have been violated. 

Some countries have found that derivative lawsuits filed by minority shareholders 

on behalf of the company may be an efficient additional tool for enforcing directors’ 

fiduciary duties, if the distribution of litigation costs is adequately set. In order to 

be fully efficient, these tools should be strictly framed from a legal point of view in 

order to avoid any risk of instability to the detriment of enterprises (minimum 

holding threshold, abuse of minority rights in case of abuse of this right…). The 

provision of such enforcement mechanisms is a key responsibility of legislators and 

regulators, and the capacity and quality of courts also play an important role.” 

 

➢ §II.C.3 (page 17): Jurisdictions should ensure that there are provisions on how to 

resolve incidents during a virtual or hybrid format shareholder meetings. It should 

also protect companies when the regulation provides for robust rights of 

shareholders during the general assembly, local regulations shall ensure a minimal 

set of protections for companies to avoid instability of their governance resulting 

from rights exercised by shareholders in general assembly that are not held 

physically. It is indeed not the same for a single shareholder to ask for the removal 

of the whole board physically facing the general assembly (as it is the case in some 

jurisdictions) and to ask the same virtually behind a screen. 

 

➢ §II.C.5 (page 18): the sentence “Directors’ and officers’ liability insurance policies 

may also change managerial incentives, thus warranting shareholder approval or 

disclosure.” should be removed as this is not an element included in the “Say on 

Pay”. Furthermore, there is no specific demonstration on how the insurance policies 

can change managerial incentives. Indeed, we can also consider that these policies 

give them the freedom to express their views. 

 

➢ §II.F (pages 20 and 21): Related party transactions. As regards the definition of 

“related party”, it is necessary to include that the definition shall not include 
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persons that are too far from the concerned board member. It would lead to 

unnecessary administrative burden. 

 

➢ §II.G (page 21, §3): states that “A key underlying principle for board members 

who are working within the structure of a group of companies is that even though 

a company might be controlled by another company, the duty of loyalty for a 

board member is related to the company and all of its shareholders and not 

to the controlling company of the group”.  

 

We agree with the principle, but we also believe that if a director represents a 

significant shareholder, he/she should be entitled to vote the way most aligned 

with his/her principal, provided it is compatible with the company´s own interest, 

and in spite of not being necessarily aligned with other shareholders’ opinion on a 

particular issue. This is in line with the latest legislative developments in Europe 

(SRD II) which have been implemented in local laws (e.g. art 529 duovicies, section 

2 of the Spanish Companies Act which, in the context of the analysis of related 

party transactions in a public company which is a subsidiary in a group, expressly 

recognizes the right to vote of the board members representing the controlling 

company). 

 

We suggest to amend the text as follows: “A key underlying principle for board 

members who are working within the structure of a group of companies is that, 

even though a company might be controlled by another company, the duty of 

loyalty for a board member is should be related to the company and all of its 

shareholders and not to the controlling company of the group. Notwithstanding 

this, a board member should be entitled to vote the way most aligned with his/her 

principal, provided it is compatible with the company’s best interest.” 

 

It is important to note that the interest of the group where the company is part of 

may also be taken into account under certain circumstances as it may be provided 

in the regulation of some jurisdictions, in the case law or supranational regulation. 

 

 

Section III. Institutional investors, stock markets, and other intermediaries 

 

➢ As a general comment, we should avoid make references to “beneficial owner” as 

it now has a different meaning, especially for listed companies where it is not 

possible to determine UBO. 

 

 

Section IV. Disclosure and transparency 

 

➢ In line with what is provided in the forth paragraph of this section, it could be useful 

to note that some disclosure should be made at group level. 

 

➢ Paragraph 6: we suggest eliminating any reference to the company’s value since 

such valuation corresponds to external analysts and investment bankers rather 

than to the companies themselves.  

 

Additionally, it is important to note that the market already provides a valuation of 

the company reflected in the fluctuations of share prices. 
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➢ §IV.A.4 (p. 30) states that ”(…) information about record ownership needs to be 

complemented with current information about beneficial ownership. Some 

jurisdictions use a centralized company registry to facilitate access to up-to-date 

and accurate information on beneficial ownership”. 

  

We suggest softening the language and including a reference to the necessary 

cooperation of the chain of intermediaries to provide information on beneficial 

owners, in particular in those jurisdictions (such as Spain) where companies’ 

shareholders registry may not reflect the share beneficial owner. Even though the 

identification of the beneficial owner has become a right for issuers (SRD II) it 

becomes a complicated exercise when there are non-EU entities in the chain of 

intermediaries (which may refuse to apply EU provisions) . 

 

We suggest amending the text as follows: “(…) information about record ownership 

needs to should be complemented to the extent possible with current information 

about beneficial ownership. The cooperation of the chain of intermediaries is key.” 

 

➢ §IV.A.5. We suggest removing the reference to the remuneration levels or amounts 

of key executive given that such disclosure (on an individual basis) to shareholders 

is already compulsory in many jurisdictions but limited to board members.  

 

Additionally, considering that key executives is an ambiguous term and that there 

is no clear guidance on which employees should be considered key executives, we 

believe that such disclosure must be limited to board members to avoid potential 

legal uncertainty. 

 

➢ §IV.A.6. It should be clear that information on board members as described in this 

paragraph as well as disclosure of the selection process of the board members 

should be limited to publicly traded companies or to regulated companies when this 

is required by their sectorial regulation. 

 

➢ §IV.A.7 (page 31): we are not sure to understand why there is such a focus made 

on the publicly traded companies. In § 2, this is not for the board to monitor all the 

transactions: only those that are material should be disclosed to the board (not 

those concluded under normal market conditions). In addition to this, considering 

that there is a floating share capital, it should not be the primary responsibility of 

the company to declare the transactions. Alternatively, it might be required for 

entities to put in place process to ensure that transactions concluded under normal 

conditions are effectively concluded so. 

 

➢ §IV.A.9. (p. 32) Principle IV.A.9 states that “where a single person combines both 

roles” (CEO and Chair) companies should clearly disclose the rationale for this 

arrangement.  

 

We believe that this recommendation assumes that there is a need to provide an 

explanation in those cases.  That would be appropriate in the event there was an 

empirical base to conclude that having a CEO & Chair roles held by one person is 

not the optimal scheme. Since this is not factually based, we believe that the 

recommendation to provide an explanation should not be necessary provided that 

legal provisions are complied with.  
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Therefore, we suggest to amend the text as follows: “Companies should clearly 

disclose the different roles and responsibilities of the CEO and/or chair and, where 

a single person combines both roles, the rationale for this arrangement.” 

 

➢ §IV.A.10 (page 32) “Under normal circumstances, shareholders and directors 

control the major decisions taken by a company. However, certain provisions in 

corporate bonds and other debt contracts may significantly limit the discretion of 

management and shareholders, such as covenants that restrict dividend payouts, 

require creditors’ approval for the divestment of major assets, or penalize debtors 

if financial leverage exceeds a predetermined threshold. Moreover, under financial 

stress but before bankruptcy, companies may choose to negotiate a waiver of 

compliance with a covenant, when existing creditors may require changes in the 

business. As a consequence, the timely disclosure of material information on debt 

contracts, including the impact of the most significant risks related to a covenant 

breach and the likelihood of their occurrence, is necessary for investors to 

understand a company’s business risks”.  

 

We suggest eliminating this whole new section due to its ambiguity and absence of 

detailed obligations for companies.  

 

In addition, we believe that the negotiation of debt contracts is an authority that 

corresponds to the board and that informing of this to the shareholders could be 

incorrectly understood as shareholders having a say on the negotiation of debt 

schemes. 

 

Finally, it must be noted that some agreements contain confidentiality clauses with 

which this obligation to disclose information on covenants could imply a conflict. 

 

➢ §IV.B. We suggest eliminating the term “enforceable” given that it is vague and 

ambiguous. Alternatively, we suggest replacing it by the term “verifiable”. 

 

➢ §IV.D. There should not be a general possibility for shareholders to communicate 

at any time with external auditors but this communication should be limited to the 

general assembly (where shareholders may raise concerns).  

 

 

V. The responsibilities of the board 

 

➢ In the second paragraph, in page 35, it should also be mentioned that in some 

jurisdictions there is also a so-called hybrid systems: with either a board of 

directors and a general management where the board of directors has supervisory 

powers  and also determines the strategy of the company (such as in France) or 

with a board of directors (composed of non-executive and executive members) and 

a management committee (composed of executive members) where the board has 

supervisory powers and also determines the strategy of the company (such as in 

Belgium). 

 

➢ §V.A.(p. 35-36) states that boards may take into account the interests of 

stakeholders. We believe it is important to clarify that the directors’ duty of loyalty 

is vis a vis the company and its shareholders only, and that the stakeholders shall 

not be entitled to request any responsibility to board members for not having 

considered their interests. 
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We suggest to amend the text as follows: “Where consistent with jurisdictional 

requirements, boards may take into account the interests of stakeholders, notably 

when making business decisions in the interest of the company’s long-term success 

and performance. This may help companies, for example, to attract productive 

employees, to be supported by the communities in which they operate, and to have 

more loyal customers, thus creating value for their shareholders. However, the 

interests of the stakeholders shall not be deemed included as part of the directors’ 

duty of loyalty - which is vis a vis the company and its shareholders, only.” 

 

➢ §V.B. (p. 36) states that board members carry out their duties with an even-handed 

manner with respect to all shareholders.  

 

Although we agree with this principle, in our opinion, this should not preclude the 

possibility for a director representing a significant shareholder to vote the way most 

aligned with his/her principal, provided it is compatible with the company´s best 

interest, although it might not necessarily be aligned with the interests of other 

shareholders. Minority shareholders rights are already protected by legal 

provisions, considering the abuse of the controlling shareholders as contrary to the 

company’s best interest (e.g. art 204.1 of the Spanish Company Law). 

 

We suggest to amend the text as follows: “While specific board members may 

indeed be nominated or elected by certain shareholders (and sometimes contested 

by others), it is an important feature of the board’s work that board members, 

when they assume their responsibilities, carry out their duties in an even-handed 

manner with respect to all shareholders. This principle is particularly important to 

establish in the presence of controlling shareholders that who de facto may be able 

to select a majority or all board members. The above should not prevent the board 

member to vote the way most aligned with his/her principal, provided it is 

compatible with the company´s best interest, although it might not necessarily be 

aligned with the interests of other shareholders”. 

 

➢ §V.D.5. We suggest to eliminate the reference to the disclosure of key executives’ 

remuneration given that such term is not clearly defined and companies might have 

problems when identifying the collective of employees that should be considered 

as key executives. 

 

In addition, several jurisdictions limit the individual disclosure on remunerations to 

board members. 

 

➢ §V.D.6. We believe that, as a general rule, the role of shareholders should be 

limited to voting the appointment or re-election of directors. As an exception to 

that, several jurisdictions grant election/nomination rights to shareholders that 

have a qualifying stake within the company’s share capital.  

 

As regards the shareholder engagement, we believe that the current trends in 

corporate governance already satisfy such need since shareholders are provided 

with detailed information on the candidates, which includes their background, 

professional experience and knowledge so as shareholders are able to assess the 

suitability of candidates and their impact on the management body as a whole. 
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➢ §V.E. (p. 40): Paragraph 2 states that separation of the roles of CEO and Chair is 

generally regarded as good practice. We suggest including a reference to the 

absence of any empirical base to support the separation of roles as a good practice. 

 

We suggest amending the text as follows: “Separation of the two posts is generally 

regarded as good practice, as it can help to achieve an appropriate balance of 

power, increase accountability and improve the board’s capacity for decision 

making independent of management, although this no empirical base to support 

this statement”. 

 

Paragraph 4 mentions that “the board has a fiduciary responsibility to the company 

and to all shareholders including minority shareholders”, even in companies with a 

controlling shareholder. We believe it should be clarified that this should not be 

incompatible with allowing a “proprietary director” (meaning a director 

representing a significant shareholder), to vote the way most aligned with his/her 

principal, provided it is compatible with the company´s own interest. 

 

We suggest amending the text as follows: “The board has a fiduciary responsibility 

to the company and to all shareholders including minority shareholders. This is not 

incompatible with the belief that a board member should be entitled to vote the 

way most aligned with his/her principal, provided it is compatible with the 

company’s best interest.” 

 

➢ §V.E.4. It is not clear why there is reference to training of the board and to the 

committees which seems to indicate that members of the committees are not 

members of the board.  

 

➢ §V.F. The sentence that is suggested to be added in the second paragraph of § V.F. 

(copied below) should specify that the board of directors should have access to key 

information about the activates of its subsidiaries only if this is not contrary to any 

cross-border regulation or national regulation and only when this is necessary in 

line with the powers that the board of directors has. 

 

“(In cases when a publicly traded company is a part of a group, the regulatory 

framework should also ensure board members’ access to key information about the 

activities of its subsidiaries to manage group-wide risks and implement group-wide 

objectives. At the same time, the regulatory framework should maintain safeguards 

to ensure that insiders will not use such information for their personal gain or of 

others.)” 

 

 

VI. Sustainability and resilience 

 

➢ §VI.B. Dialogue that is referenced in this paragraph should be carried out according 

to the existing mechanisms provided in corporate law and governance legislation 

without the need to add additional mechanisms (it would be difficult to justify the 

existence of specific mechanisms for one topic and not for the others). 

 

➢ §VI.B.1. mentions the due consideration of “dissenting shareholders” rights” when 

corporate governance frameworks allow for existing companies to adopt both for 

profit and public benefit objectives. While we believe the wording of this principle 

is rather vague, we believe that it should be related to a particular % of dissenting 
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shareholders. Considering this, we would appreciate that the text provided an 

indication of such threshold (which would give rise to the obligation of “due 

consideration”). 

 

In addition, we suggest deleting the concrete examples of “possible solutions”, 

since we believe are disproportionate, and replace them by other measures (e.g. 

engagement obligations, specific disclosure). Therefore, we propose to delete the 

sentence about “possible solutions”. 

 

➢ §VI.C.: “When fulfilling their key functions, boards are increasingly ensuring that 

material sustainability matters are also considered. For instance, boards may 

assess if and how sustainability matters affect companies’ risk profiles. Such 

assessments may also relate to key executive remuneration and nomination (e.g., 

whether targets integrated into executives’ compensation plans would be 

quantifiable, linked to financially material risks and incentivize a long-term view) 

or on how sustainability is approached by the board and its committees whether a 

board committee on sustainability would be useful. OECD due diligence standards 

on responsible business conduct can provide a useful framework for embedding 

sustainability factors in risk management systems and processes.” 

 

We suggest this alternative wording in order to confer boards wider organizational 

authorities.  

 

Considering that a company’s approach to sustainability governance can vary 

significantly depending on several factors (e.g., sector, number of board members, 

strategic priorities, etc.), appointing a committee on sustainability might not be the 

best alternative.  

 

On the other hand, boards might prefer to tackle sustainability through different 

committees, such as the risk committee (to address risks on sustainability), the 

remuneration committee (to assess how sustainability metrics are taken into 

consideration) and the executive committee (to oversee and decide the company’s 

strategy on sustainability). 

  

➢ §VI.D. It is not very clear what should be understood by the reference that is made 

to taking into consideration the “roles” of the stakeholders. 

 

➢ §VI.D.6. The exercise of the rights of bondholders of publicly traded companies 

should be facilitated. 

 

“The extended and substantial rise in the use of bond financing by publicly traded 

companies and their subsidiaries warrants greater attention to the role and rights 

of bondholders in corporate governance. 

 

In bond issuances offered to a large number of investors, an independent bond 

trustee is typically assigned to represent them, review instances of covenant 

default and protect the interests of minority bondholders during debt restructuring. 

While the exact scope of a trustee’s activities is generally contractually defined, 

policy makers may enact regulation regarding the eligibility of a trustee and its 

duties prior to and during a default. 
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The exercise of bondholder rights can also be facilitated by incentivising 

institutional investors to monitor and engage with companies. Institutional 

investors have different business models and liability structures, and therefore face 

distinct incentives to be more or less active as debtholders. Corporate governance 

frameworks can, however, spur investors to be more active as creditors, such as 

recommending in a stewardship code that signatories can actively exercise their 

rights with respect to corporate bonds. Further, market initiatives may be useful to 

set standards and incentivise the use of enforceable and clearly defined covenants. 

The use of adjustable financial metrics that leave issuers the discretion to define 

whether they comply with covenants may need to be avoided. 

 

Out-of-court debt restructuring, such as a distressed debt exchange, is often more 

cost-effective than formal bankruptcy proceedings and its use may, therefore, be 

facilitated. In addition to adhering to internationally recognised benchmarks for 

creditor rights and insolvency frameworks, countries could benefit from facilitating 

bondholders’ participation in publicly traded companies’ out-of-court workouts. For 

instance, clear guidance on how insider trading rules may apply during a debt 

restructuring or a covenant waiver negotiation could provide more comfort for 

debtholders to take part in such processes. Another possibility would be to make 

the identification of bondholders easier so that corporate debtors can quickly find 

them to start a debt restructuring negotiation. This shall be understood without 

prejudice to the provisions set forth in sectorial legislations for regulated entities 

that have a specific insolvency regime, such as the resolution and restructuring 

regime applicable to banks and credit institutions in several jurisdictions.” 

 

We suggest eliminating the second paragraph considering that the legal institution 

of the bond trustee is not legally contemplated in several jurisdictions (e.g., 

jurisdictions in Continental Europe following a civil law tradition) nor contractually 

in many bond issuances.  

 

Additionally, we suggest eliminating the third paragraph since in practice it already 

exists a constant dialogue between large issuers and bondholders and therefore, 

we consider this paragraph unnecessary. 

 

Finally, we consider that, for clarification purposes, a reference to the specialities 

applicable to the insolvency regimes of regulated entities, such as banks, should 

be made. 
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