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October 20, 2022 

 

Dear Corporate Governance Committee, 

 

Re: Consultation re Draft Revisions to the G20/OECD Principles of Corporate 

Governance 

 

We are writing in response to your solicitation of views on the draft revisions to the G20/OECD 

Principles of Corporate Governance. We commend you on your recognition for the need to 

review these Principles and appreciate the time and effort that has gone into the revisions. 

 

While we agree with many of the revisions you have proposed, we have two broader 

suggestions for a second draft of these revisions. 

 

Corporate Purpose 

 

The Principles begin by stating they are directed at policy makers (Para. 1) and go on to note 

that the Principles should be the basis upon which governments and semi-governments can 

develop more detailed country specific corporate governance provisions (Para. 7). As the 

Principles note, they “are intended to help policy makers evaluate and improve the legal, 

regulatory, and institutional framework for corporate governance”. The Principles therefore, 

in our understanding, represent a best practices guide for global corporate governance that can 

inform individual governmental policy, including reform measures. Consequently, they should 

be more than a restatement of existing principles.  

 

We believe the OECD should strive for the highest possible standard for corporate governance, 

without being unduly restricted or influenced by existing legislation or policies in specific 

jurisdictions. Governments unwilling to follow such a standard are free to adjust them down 

in their individual policies, but the benchmark set by the OECD should be high. A high 

benchmark also enables governments who wish to increase their corporate governance 

practices a path for doing so. 

 

As a result, we do not believe that the Principles should add a caveat based on consistency with 

“a jurisdiction’s legal and regulatory framework” (Para. 1). Specifically, the Principles should 

refrain from doing so when it comes to corporations considering stakeholders interests (i.e., 

Principle V.A., Principle VI.D., etc). We appreciate that the OECD represents a myriad of 
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governments, but in today’s economic, political, and social environment, there is rightly 

broadscale global recognition that corporations should no longer be only beholden to 

shareholder interests.  

 

There is already a general comment in the Principles that governments should adopt practices 

from the Principles in accordance with their idiosyncratic legal and regulatory framework. In 

other words, individual governments are able to pick and choose which Principles they wish 

to adopt and how. Thus, there is no need to preface corporate governance practices which relate 

to stakeholders with an additional reminder that government adoption of stakeholder concerns 

should be conditioned by their own legal and regulatory framework.  

 

By adding this caveat, the Principles seem to suggest that corporate law or corporate 

governance practices prohibit directors from considering stakeholder interests. They also seem 

to suggest that this would be a worthwhile practice. While it is true that in many countries there 

is still a default assumption that the sole purpose of the corporation is to further the financial 

interests of shareholders, the law usually does not support such an assumption. Instead, 

corporate law tends to be either ambiguous or neutral in this issue.  

 

Corporate law in several jurisdictions, for example in the UK, the US, and Canada, does not 

prohibit directors from considering stakeholder interests. On the contrary, in an increasing 

number of jurisdictions boards are expressly allowed, or even required, to take into account 

stakeholder interests. There is also, in many jurisdictions, as the Principles recognize, the 

business judgment rule which provides a degree of discretion within which directors are 

already able to consider stakeholder interests. The reality is that this discretion is often not 

used, which suggests that it may be worth considering to what extent measures that insulate 

corporate decision-making from core issues of stakeholder accountability still have merit. 

However, the Principles do not touch upon this issue or the related issue of adding more ‘teeth’ 

to enforcement of corporate fiduciary duties vis-à-vis non-shareholder third parties. 

 

If the Principles are to represent a high benchmark for corporate governance practices, we urge 

the Committee to rephrase the references to stakeholder interests in connection with the phrase 

as the “legal and regulatory framework permit”. We recommend that the Committee encourage 

governments and other policy advisers to include stakeholder interests as part of the standard 

list of considerations board of directors should include in their decision-making for the reasons 

ably articulated in the introduction to the new Sustainability chapter. Modern corporate 

governance and corporate decision-making is about balancing interests of shareholders and 

stakeholders, with an emphasis especially on sustainability. The Principles have a chance to 

take on a pioneering role in this regard, if the next draft would include guidance and language 

to this effect. 
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To give you an example of the type of language we recommend, we would revise the last two 

sentences of Principle VI.D. as follows: 

 

It is may, therefore, be in the long-term interest of corporations to foster wealth-creating 

co-operation among stakeholders. Consistent with jurisdictional requirements, The 

governance framework should therefore consider the rights, roles and interests of 

stakeholders and their contribution to the long-term success of the corporation, and 

ensure appropriate corporate accountability to shareholders and stakeholders alike. 

 

Sustainability Chapter 

 

In general, we are appreciative of the new Sustainability chapter. However, we believe it could 

be further improved. For example, the Principles are noticeably quiet on the norms developed 

by the United Nations Guiding Principles on Business and Human Rights (UNGPs), apart from 

one vague reference. Given that the UNGPs prescribe the international standard for 

corporations in relation to human rights, it is regrettable that they are not referred to in the 

Sustainability chapter. One place where it could prove particularly instructive to do so is in 

Principle VI.D. of the Sustainability chapter. In that Principle, the Committee should include 

the baseline requirement that the UNGPs expect companies to refrain from committing human 

rights harms and that they should work ex-ante to prevent such harms by engaging in human 

rights due diligence.  

 

We also take issue with the phrasing of part of the introduction for the Sustainability chapter. 

The draft provides: 

 

Corporate directors cannot be expected to be responsible for resolving major environmental 

and societal challenges stemming from their duties alone. On the one hand, a narrow view of 

directors’ fiduciary duties as a simple obligation to maximise short-term profits may have 

detrimental effects, for example on the corporate sector’s long-term performance. 

 

Most stakeholders and stakeholder theorists do not expect corporate directors to ‘solve’ major 

environmental and social challenges. This is a role for government. However, corporate 

directors should be expected to be responsible for solving (by eliminating or minimizing) major 

environmental and social impacts of their corporations. For that reason corporate governance 

policies that force corporations to internalize their negative environmental and social 

externalities can be a useful tool.  

 

Corporate governance and external law and regulations, ideally, should work in tandem. 

Instead of stating what directors cannot be expected to do, the Principles should emphasize 

positive steps and contributions that we can and should expect from corporations and their 

leadership. 

 

The draft further notes that a solitary shareholder wealth maximization interpretation of 

directors’ fiduciary duties can have a detrimental effect on the corporation’s long-term 

performance. Since this statement is being made in the Sustainability chapter, it would be 
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useful to also spell out that such a view can have, and certainly has had in the past, a detrimental 

effect on society and the environment as well. 

 

We hope you find these inputs useful and wish you well with your revisions. 

 

Yours truly, 

 

 
Barnali Choudhury 

Professor of Law, Osgoode Hall Law School 

Honorary Professor, University College London  

Director, Nathanson Centre on Transnational Human Rights, Crime & Security 

Email: bchoudhury@osgoode.yorku.ca 

 

AND 

 

 
 

Martin Petrin 

Dancap Private Equity Chair in Corporate Governance 

University of Western Ontario 

DAN Department of Management & Organizational Studies 

School of Law 

Email: mpetrin@uwo.ca 


