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Draft Revisions to the G20/OECD 
Principles of Corporate Governance 

 
 

AFEP Response to the consultation October 2022 
 
 
 
 
 
AFEP welcomes this draft revision which is appropriate to tackle the problems that have emerged 
since 2015 such as: climate change, the pandemic, supply chain disruptions, the emergence of various 
new risks including cyber risks, and the digitalisation of company law.  
 
 
 
AFEP especially supports the following points: 
 

- The importance given to soft law and corporate governance codes under the comply or 
explain principle, which provides for a flexible approach while taking into account the 
specificities of the company and the local practices (IB). 
 

- The emphasis given to gender diversity not only for board members but also for senior 
management even though AFEP would have expected more than a disclosure requirement as 
this element, not only has a moral or ethical dimension, but has also a competitiveness and 
profitability aspect. Indeed, a company which effectively deploys a gender diversity policy will 
be better able to attract and retain female talents, motivate its teams at the most senior level 
and spread a culture of diversity in the entire group (IVA6 & VE4). 
 

- The importance of protecting “board members and management against litigation if they made a 
business decision diligently, with procedural due care, on a duly informed basis and without any 
conflicts of interest”. This principle derived from the Business Judgment Rule has been 
integrated in some jurisdictions (e.g German law) but it should be noted that such presumption 
does not exist as such in the French legal framework. Such principle is however worth of 
interest and could constitute a source of inspiration for further legislation (VA1).   
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- The transparency requirements and management of conflicts of interests by entities such as 

proxy advisors or ESG and credit rating agencies. If an EU directive has already imposed 
transparency requirements on proxy advisors, there is no legal instrument regulating ESG 
rating agencies. The fact that ESG rating agencies sometimes reach opposite conclusions 
regarding one and the same company necessarily leads to uncertainty and confusion about 
ESG in general, and ESG performance of specific companies, in particular in a context where 
ESG disclosures have become of paramount importance. If the relevance, reliability and 
comparability of ESG ratings are not guaranteed by robust methodologies which are free of 
any conflict of interests, this could create risks for the orderly functioning of markets, financial 
stability and investor protection. Therefore, the overall lack of convergence between ESG 
ratings and their likely impact on investment decisions leads AFEP to ask for substantial 
regulatory requirements on a number of issues: 
 

o Measures allowing to avoid conflicts of interests, notably in terms of ownership and 
services offered; 

o Measures to ensure the quality of ratings which should be consistent with the national 
legal framework that applies to companies and not to would-be international 
principles that are not applied everywhere;  

o Mandatory transparency of the rating methodologies. 
 

The draft states that “some jurisdictions require that proxy advisory services apply and disclose a 
code of conduct, and disclose information on their research, advice and voting recommendations 
and any conflicts of interest or business relationships that may influence their research, advice or 
voting recommendations and the actions they have undertaken to eliminate, mitigate or manage 
the actual or potential conflicts of interests”. This sentence could be redrafted in order (i) to 
apply not only to proxy advisors but to all the other entities mentioned here above and (ii) to 
apply as a principle without a reference to the requirement imposed by “some jurisdictions”. 
 
In addition, the draft states that “the methodologies used by service providers that produce ratings 
and indices should be transparent and publicly available to clients and market participants”. This 
sentence could also point out that proxy advisors should be transparent on how they take 
national market, legal, regulatory and company-specific conditions into account in relation to 
the preparation of their ratings and indices. 

 
- The emphasis given to the fact that directors cannot be expected to be responsible for 

resolving major environmental and societal challenges stemming from their duties alone. 
Indeed, there is a tendency to make companies accountable for issues that normally fall under 
the remits of the States. Only governments have the political mandates and capacity to set 
out the structural measures needed at the appropriate scale to tackle environmental and 
societal challenges. In addition, it is true that “if all directors in all companies are required to 
equally balance shareholders financial interests with the interests of all stakeholders (…) the 
corporate sector could become less efficient in allocating resource”. Indeed, all those interests, 
namely shareholders’ interests and stakeholders’ interests, cannot be put on equal footing. 
AFEP would like to underscore that boards should not be turned into bargaining bodies where 
different and probably often conflicting interests would lead to dilemma and stalemate and at 
the end hamper efficient decision-making (VI). 
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- The need for investors to be able to compare sustainability disclosure including those 

established in different jurisdictions. French companies fully support the development of 
international sustainability reporting standards to ensure reliable and comparable 
sustainability information, which is equally understood by preparers and investors worldwide. 
In that respect, convergence between EU and international standards is essential to avoid 
diverging requirements as EU companies will have to respect mandatory EU standards on the 
one hand and meet international investors’ needs, on the other hand. If the EFRAG and the 
ISSB do not work closely together, two potentially different and unaligned sustainability 
reporting standards will be the result, which is the worst-case scenario to be prevented. 
Therefore, it is essential for companies that this cooperation be real and effective in order to 
quickly set up mutual recognition between the ISSB and the EU Commission to avoid double 
reporting for preparers (VI.A.2).  
 
 

AFEP MAIN ISSUES 
 
AFEP would like to raise the following concerns: 
 
- We support the need for supervisory, regulatory and enforcement authorities to have authority, 

integrity, resources, and capacity to fulfil their duties.  However, it should be added, when these 
authorities have sanctioning powers, that it is necessary to ensure that the functions of 
prosecution and investigation are effectively separated from the power to impose sanctions, and 
that the rights of defence have to be fully respected (I.E). 
 

- The tone of the guidelines appears to be suspicious regarding corporate group structures and 
should be more nuanced. The setting up of groups is linked to the development of companies 
strategies. Indeed, when the companies’ activities become highly diversified or when the 
establishment in foreign markets is envisaged, the company's managers have to make a choice 
between preserving the legal unity of the company by creating branches or creating specialised 
subsidiary companies with their own legal autonomy, but closely controlled by the parent 
company. This control is already strongly regulated through numerous transparency 
requirements, particularly concerning related party transactions. In addition, many groups 
including French ones dedicate specific compliance teams and internal control systems in order 
to ensure compliance with the applicable procedures and rules. French companies also provide 
in their annual reports (registration documents) a description of the group and of its structure. 
Furthermore, companies establishing consolidated financial statements under international 
standards (IFRS) have the obligation to disclose a list of subsidiaries included on their 
consolidation scope. Therefore, the role played by international groups for the efficiency of 
economies should be recalled and the tone towards group structures should be more balanced 
even if it cannot be denied that, in some instances, complex and pyramidal structures may 
undermine shareholders’ rights (I.H, II.G, IV.A.3, IV.A.7). 
 

- The guidelines justify the development of virtual or hybrid meetings as a means to improve 
shareholder engagement and reduce their cost. It cannot be denied that this subject, which has 
been enhanced by the Covid pandemic, where the freedom of movement has been temporarily 
suspended, is going in the flow of history. However, such digital meetings raise specific issues 
for listed companies as laws and regulations have been written in the context of physical 
meetings and not digital ones. E.g. the identification of  all the shareholders (in particular when 
they are numerous) who have the right to vote at the real time of the meeting require new 
technical developments through the chain of intermediaries; the legal consequences of a 
technical failure for the validity of the AGM have to be raised. 
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In addition, except in exceptional circumstances – such as the Covid pandemic – which would 
justify fully online meetings, from an institutional investor’s perspective, such virtual meetings 
raise specific concerns. Indeed, they have the feeling that the dialogue between management 
and shareholders is much more limited, may impede meaningful exchanges and enable 
management to avoid uncomfortable questions. Thus, they favour a physical attendance when 
there are contentious issues at stake; they also exercise their voting rights ahead of the meeting 
rather than at the real time of the meeting. From a retail shareholder’s perspective, the possibility 
to interact directly with management and other shareholders is deemed preferable and they also 
raise the issue that holding virtual meetings only are not accessible for persons deprived from 
internet access. As it comes to hybrid meetings, they gain a larger support. However, they will 
trigger double costs for companies and will increase organizational difficulties. Therefore, this 
issue has to be monitored carefully to evaluate the need for hybrid meetings to become the 
future model of listed companies. The practice in many jurisdictions consisting of providing a live 
and deferred webcast of the meeting or any form of virtual transmission for asking questions 
may prove to be sufficient to respond to shareholders demands (II.C.3).  
 

- The draft revision states that directors’ and officers’ liability insurance policies warrant 
shareholder approval or disclosure “as they may change managerial incentives”. However, these 
insurances often called “D&O Insurances” do not exonerate the managers from their 
responsibility and are mainly used to cover the costs of the proceedings and damages paid to 
third parties. They usually do not cover intentional misconducts and penalties and therefore have 
no concrete impact on “managerial incentives”. However, before entering a company, both 
executive and non-executive directors are keen to verify the existence of such insurances and 
would probably not accept a position without such coverage. In addition, the content of these 
insurance policies is of a personal nature and such disclosure to third parties would be particularly 
intrusive and risky as it could lead to seek deep pockets and initiate legal action against one 
company rather that another depending on the clauses of the insurance policy. Finally, insurance 
policies do not promote taking risk, especially when one considers that insurers are keeping a 
watchful eye as regards compliance programs and risks management. Therefore, these 
insurances policies should not be disclosed or submitted to shareholder approval (II.C.5).  
 

- The paragraph aligning key executive and board remuneration with the longer-term interests of 
the company and its shareholders should clearly make a distinction between executive and non-
executive directors. The alignment of key executives’ remuneration with the longer-term 
interests of the company and its shareholders must be supported. However, this alignment 
cannot reasonably concern non-executive directors as they are not in charge of the 
implementation of the strategy. Generally, in most jurisdictions, non-executive directors receive 
a variable portion which is only linked to their attendance at meetings. In addition, the proposed 
revision emphasises that remuneration policies should only be revised in case of a significant 
change in the business strategy or a structural transformation of the context in which the 
company operates. The last pandemic has demonstrated that quickly adapting the remuneration 
policy may be justified in such exceptional circumstances. AFEP suggests mitigating this sentence 
(V.D.5). 

 

  



  

 

 5 

 
OTHER POINTS OF CONCERNS 
 
- It is said that “the desired outcome of ensuring effective implementation of certain corporate 

governance practices may be achieved more efficiently in markets where institutional investors play a 
strong role in improving such practices in line with soft law code recommendations, while in markets 
where investors adopt a more passive role, the regulator may choose to require and enforce the 
implementation of certain corporate governance standards”. It is not clear whether this sentence 
refers to funds known as “passive funds” which construct their portfolio by tracking market 
indexes or a specific market segment. In that case, this sentence should be nuanced as they are 
very active on corporate governance issues especially on sustainability and climate related risks 
(I). 
 

- The draft guidelines recommend “the timely disclosure of material information on debt contacts, 
including the impact of the most significant risks related to a covenant breach and the likelihood of 
their occurrence” considering that such disclosure is necessary for investors to understand a 
company’s risks. In this regard we would like to insist that disclosing such information could be 
detrimental to companies. As pointed out in the draft guidelines, companies “may choose to 
negotiate a waiver of compliance with a covenant”. Such negotiations would require confidentiality. 
EU legislation applicable to listed companies (Market Abuse Regulation) allows said companies 
to delay the publication of information when the disclosure is detrimental. Furthermore when, 
under applicable GAAP, the discovery of a breach and any subsequent negotiation imply a 
reclassification of the liabilities from non-current to current liabilities, information would already 
be available in the financial statements. Liquidity risks are operational risks that should be 
covered and disclosed when companies review their risk factors. This risk is therefore already 
addressed by section  IV.A.8 of the draft guidelines and we would recommend deleting section 
(IV.A.10).   
 

- In the draft guidelines it would be better to refer to “cybersecurity risks” rather than “digital 
security risks” (I.F, IV.A.8, V.D.1, V.E.2). 
 

- Regarding disclosure and transparency, it is said that in most countries a large amount of 
information, both mandatory and voluntary, is compiled on publicly traded and large unlisted 
companies. This assertion must be nuanced as regards unlisted companies where the disclosure 
of information is rather limited (IV.).  

 
- With respect to the key functions of the board and its control oversight responsibilities, it would 

be more accurate to state that the board “reviews” or “validates” the whistleblowing policy as 
the board has not necessarily a role in the preparation and establishment of such policy (V.D.7.).  

 
- The draft revision states that “Boards should effectively oversee the lobbying activities management 

conducts and finances (…)”. In Afep view, the word “oversee”  once again is not appropriate. The 
board should be informed or should ensure that policies are in place regarding lobbying activities 
(VI C.1). 
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- The draft revision states that “the rights of stakeholders that are established by law or through 

mutual agreements are to be respected”. It invites companies to use “the OECD Guidelines for 
Multinational Enterprises for risk-based due diligence to identify, prevent and mitigate actual and 
potential adverse impacts of their business, and account for how these impacts are addressed”. 
However, as it is impossible for companies to mitigate every single risk that may occur on supply 
chains, it would be preferable to refer to material adverse impacts. Thus, it would be preferable 
to write: “This may in some jurisdictions be achieved by companies using the OECD Guidelines for 
Multinational Enterprises for risk-based due diligence to identify, prevent and mitigate actual and 
potential material adverse impacts of their business, and account for how these material impacts are 
addressed” (VI.D.1). 

 
- The draft guidelines recommend facilitating the exercise of the rights of bondholders of public 

companies. French large listed companies are frequent issuers of debt securities and we are not 
aware of any difficulty, in general, in the exercise of the rights of bondholders notwithstanding 
the current economic situation and specific cases. Although companies are in favour of the 
involvement of their stakeholders, bondholders cannot be put on an equal footing with 
shareholders given furthermore that bondholders do not pursue the same investment strategy 
than investors buying shares. We do not see in this regard the need for specific provisions in 
corporate governance code addressed to bondholders. Debt markets offer a flexible and tailored 
means of financing for corporate, largely based on contractual terms and we believe that 
imposing additional constraints would be counterproductive (VI.D.6). 

 

* 

 

ABOUT AFEP  
 
Since 1982, AFEP brings together large companies operating in France. The Association, based in Paris and 
Brussels, aims to foster a business-friendly environment and to present the company members’ vision to French 
public authorities, European institutions and international organisations. Restoring business competitiveness to 
achieve growth and sustainable employment in Europe and tackle the challenges of globalisation is AFEP’s core 
priority. AFEP has over 110 members. More than 8 million people are employed by AFEP companies and their 
annual combined turnover amounts to €2,600 billion. AFEP is involved in drafting cross-sectoral legislation, at 
French and European level, in the following areas: economy, taxation, company law and corporate governance, 
corporate finance and financial markets, competition, intellectual property and consumer affairs, labour law and 
social protection, environment and energy, corporate social responsibility and trade.  
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