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The need for globally applicable transparency and anti-corruption legislation gained momentum after
the global credit crisis of 2007/2008 that was tied to losses from opaque leveraged mortgage-backed
securities, which were hidden in tax havens. It wreaked havoc in the world economy, by threatening
the collapse of the world’s largest financial institutions, and was cured by the bailout of banks by
national governments. The credit crisis played a significant role in the decline in consumer wealth,
wide spread real estate foreclosures, evictions, bankruptcy of businesses, prolonged unemployment
and a worldwide downturn in economic activity. The ensuing large increases in government debt
have produced several sovereign debt crises that lead to government agencies increasingly using
public private partnerships (PPP) with multinational enterprises (MNE) from all industries to fund
public procurement projects. At the same time, the continuous and voluminous press leaks with the
aid of whistle-blowers shed light on the numerous offshore accounts, offshore entities belonging to
top-level politicians, signalling the influence of narrow interests on public decision making for their
own profit. These conditions necessitated national austerity measures with world regulators
increasingly cooperating with one another to clamp down on corruption and tax evasion and were the
driving force behind the global legislative initiatives to promote transparency and accountability.
This article provides an overview of the anti-corruption and transparency reporting requirements that
have been adopted around the world since the credit crisis that are complimentary to the functioning
of UNCAC. This article also proposes to establish a streamlined global standard for payment
disclosure to foreign governments, as a part of the Country-by-Country Report (BEPS 13) for MNE’s
involved in all industries (CbCR-Payment).
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1. INTRODUCTION
The need for globally applicable transparency and anti-corruption legislation gained
momentum after the global credit crisis of 2007/2008 that was tied to losses from opaque
leveraged mortgage-backed securities, hidden in tax havens. It wreaked havoc in the world
economy, by threatening the collapse of the world’s largest financial institutions, and was
cured by the bailout of banks by national governments. The credit crisis played a significant
role in the decline in consumer wealth, wide spread real estate foreclosures, evictions,
bankruptcy of businesses, prolonged unemployment and a worldwide economic downturn.
Eight years later, world treasury departments continue to face funding deficits with no simple
resolution in sight and the ensuing large increases in government debt have produced several
sovereign debt crises that reduced public funding used for a nation’s economic growth. At the
same time, the continuous and voluminous press leaks with the aid of whistle-blowers has
shed light on the numerous offshore accounts, offshore entities belonging to top-level
politicians, signalling the influence of narrow interests on public decision making for their
own profit. These conditions necessitated national austerity measures with world regulators
increasingly cooperating with one another to clamp down on corruption and tax evasion and
were the driving force behind the global legislative initiatives to promote transparency and
accountability.
The two major anti corruption and transparency initiatives in the United States (U.S.) include:
(1) the Cardin-Lugar anti-corruption rule (Cardin-Lugar Rule) requiring publicly listed
multinational enterprises (MNE) in the extractive industry to disclose how much they pay to
foreign governments; and (2) the Foreign Account Tax Compliance Act (FATCA) requiring
113 countries and hundreds of thousands of foreign financial institutions to report American
account-holders to the IRS.
The OECD, on the other hand, worked through the Global Forum to implement (1) the 15point Base Erosion and Profit Shifting” (BEPS) Reform Agenda; and (2) the Global Standard
on Automatic Exchange of Information (AEOI), which is based on FATCA. By 2016,
OECD’s transparency guidelines were adopted into the legislation of various countries
around the world with immediate compliance obligations in full force and effect.i
These anti-corruption and transparency initiatives, as detailed in Table 1, were
complimentary to the functioning of the United Nations Convention against Corruption
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(UNCAC), which is recognized as the standard-bearer of transnational anti-corruption efforts
around the world. Signatory countries are committed to transparency in management of
public funds, and generally recognize that international bribery is illegal and undesirable, and
that long-lasting bribery-based relationships between elite networks and governments cannot
be eliminated merely by regulations, since these are limited by national borders. When
politicians are paid bribes by foreign interests, the illicit activity does not come to light unless
there is self-disclosure or intervention by a multitude of regulators in various countries. Such
payments to politicians can influence policies and regulations to benefit agendas of foreign
interests that may be counter to national interests and contribute to the erosion of the already
alarming low trust levels in government and public institutions. For these reasons, President
Donald Trump during his first week in office, issued an executive order requiring his officials
to agree to a lifetime ban on working on behalf of foreign governments or foreign political
parties as lobbyists by taking payments from foreign governments or foreign political
parties.ii Such corruption cannot only risk jeopardizing the capacity of countries to attract
foreign direct investments; it can create wealth imbalances, with governments falling. It can
cost bribe-paying MNEs amply in fines, penalties, loss of stock valuations, including
penalties for its executives who remain subject to blackmail or extortion. All of these are
costly outcomes for countries and MNEs that can be minimized with transparency. Thus, the
Cardin-Lugar Rule based on the Extractive Industries Transparency Initiative (EITI) sparked
a global movement toward greater payment disclosure in extractive industries, including new
mandatory payment reporting requirements in 35 countries.
This article provides an overview of the anti-corruption and transparency reporting
requirements that have been adopted around the world since the credit crisis that are
complimentary to the functioning of UNCAC. This article also proposes the establishment of
a streamlined global standard for payment disclosure to foreign governments, as a part of the
Country-by-Country Report (BEPS 13) for MNE’s involved in all industries, particularly
those with “disruptive, foundational technologies that are building the infrastructure for
tomorrow” (CbCR-Payment).iii

2. Global Transnational Anti-Corruption Standards
Laws penalizing bribery and fraud and requiring transparency in trade transactions date back
to the laws of Hammurabi, which were carved and chiseled into stone tablets, written in
cuneiform around 1754 BC. But the first step to establish a global transnational anti2

corruption standard in 1977 AD took 3,731 more years. Sadly, global transnational
corruption laws have not kept up with the new era of global technological, and scientific
developments ushered in with the space age when the Soviet Space Agency (ROSMOCOS)
launched the first satellite into space, Sputnik 1 in 1957. During the next 60 years the
International Telecommunications Satellite Organization (INTELSAT) installed a global
communications satellite constellation in space in 1964 to allow 500 million people from
around the world to watch on TV images of NASA astronaut Neil Armstrong’s first steps on
the moon in 1969; the Chinese Space Agency (CSA) shot down a satellite from earth in an
anti-satellite missile test in 2007; the Japan Space Agency (JAXA) transmitted condensed
solar power from satellites to earth via wireless power reception antennas in 2016; and the
Indian Space Agency (ISRO) sent 104 satellites into space in one launch in 2017. However,
a global standard for payment disclosure still is not in place and as a result corruption
continues to drain $2 trillion out of $9.5 trillion of public funds annually.

2.1 The Foreign Corrupt Practices Act (FCPA)
The U.S. established the first transnational anti bribery legislation for the criminalization of
bribery with the Foreign Corrupt Practices Act (FCPA) in 1977, on the heels of the Watergate
scandal.iv
In response to these revelations, Congress enacted the FCPA, which criminalized the bribery
of foreign officials by U.S. companies and individuals pursuing business in other countries
and required publicly held MNEs to create and maintain proper accounting controls and
accurate records of their financial dealings. At the time, Secretary of State Elliot
Richardson’s Task Force emphasized that “ the ultimate legal basis for adequately addressing
the questionable payments problem must be an international treaty to assure that all nations,
and the competing firms of differing nations, are treated on the same basis.”v
In 1988, while in the process of amending the FCPA, it was agreed “the U.S. President
should pursue the negotiation of an international agreement, among the members of the
Organization of Economic Cooperation and Development (OECD) to create a level playing
field for U.S. firms in international business transactions.vi
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2.2 OECD’s Anti Bribery Convention (OECD-Convention)
FCPA was amended by the International Anti-Bribery and Fair Competition Act of 1998 to
achieve symmetry with the OECD Convention on Combating Bribery of Foreign Officials in
International Business Transactions (OECD-Convention). This expanded the FCPA’s reach
worldwide to within the OECD-Convention’s network countries of 41, subjecting violators of
the FCPA to civil and criminal penalties and the risk of losing the benefits of doing business
with a U.S. government agency. It also banned tax deductibility of bribes.vii

2.3 The United Nations Convention Against Corruption (UNCAC)
Following the OECD-Convention, the United Nations (UN) pursued the negotiation of the
United Nations Convention Against Corruption (UNCAC), which is the only legally binding
international anti-corruption agreement. It entered into force on December 14, 2005.viii
Stapled to the convention, is the fundamental principle of strengthening international law
enforcementix, criminalization requirementsx; accountability and transparencyxi; judicial
cooperationxii between countries by providing effective legal mechanisms for international
asset recoveryxiii, as it pertains to anti-corruption performance at both the public and private
sector level. Its 71 articles --compared to the OECD-Convention’s 17 articles-- are organized
in eight chapters.xiv
There are 181 parties to UNCAC, which include 41 signators of the OECD-Convention that
have adopted the FCPA.xv While UNCAC’s effectiveness and impact depends on national
implementation and enforcement, the international cooperation provisions of UNCAC
provides an immediate boost to prosecutors seeking to obtain evidence abroad, including
asset recovery or the extradition of accused persons.
Since UNCAC’s implementation, there is increased multi-jurisdictional FCPA enforcement,
with rising cooperation among prosecutors around the world.xvi The Department of Justice
(“DOJ”) has been working more closely and much more frequently with foreign counterparts
through multiple units, and is using the latest technology -- commercial imagery satellites,
drones, data analytics, smartphones, social media, and more—to gather evidence about
activities that only intelligence agencies could observe in the past. While DOJ’s FCPA unit
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focuses on the conduct of the bribe-payor, DOJ’s Kleptocracy Asset Recovery Initiative
freezes, forfeits, recoveries and repatriates the proceeds of corruption by foreign officials -the bribe-receiver.xvii “The DOJ follows the evidence. It does not target certain industries or
conduct industry sweeps. The DOJ relies on all sources of information when deciding
whether to open a FCPA investigation, including press reports, whistleblowers, cooperating
companies or individuals, suspicious activity reports from financial institutions, referrals
from other domestic authorities and from foreign authorities, as well as any other
sources”.xviii Corruption can be notoriously hard to detect, as parties deliberately conceal key
evidence: bribes paid from slush funds or illicit dealings disguised by parties using alias’s,
contracts buried underneath a complex layers of offshore, companies with undisclosed
ownership. “The DOJ supports greater transparency on beneficial ownership. FCPA
investigations often involve the transfer of illicit payments through offshore bank accounts.
Thus, in conducting FCPA investigations, the DOJ relies on financial information obtained
from domestic and foreign financial institutions, as well as financial reports pursuant to laws
and regulations”. xix Consequently, multi-jurisdictional FCPA investigations are complex as
well as costly. One third of corruption cases come to the attention of regulators through selfdisclosure.xx Therefore, during 2016 the DOJ introduced a “pilot program” which “provides
clear guidance to MNEs and FCPA Unit prosecutors about (1) what the DOJ will treat as
fulsome cooperation and remediation; (2) what the DOJ will treat as voluntary selfdisclosures; and (3) the benefits that flow from voluntarily self-disclosing misconduct and
fully cooperating and remediating”.xxi

3. Payment Transparency Disclosure Initiatives Around the World
According to a study conducted by the OECD, one in five cases of transnational bribery
occurs in the extractive sector. xxii Following the credit crisis, 35 countries have implemented
payment disclosure laws for the extractive industry, which is based on the Extractive
Industries Transparency Initiative (EITI).
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3.1 The Extractive Industries Transparency Initiative (EITI)

The Extractive Industries Transparency Initiative (EITI) is a global standard to promote the
open and accountable management of extractive resources. It seeks to address the key
governance issues in the oil, gas and mining sectors by increasing transparency over
contracts, payments and revenues in the extractive sector and has succeeded in raising
awareness of the importance of transparency of payments made by companies to
governments.
EITI Standard is voluntarily implemented by 51 member countries around the world, for $2.3
trillion in contracts and licenses, production, revenue collection, revenue allocation, and
social and economic spending. According to a 2015 EITI report: 23 member countries
produce EITI reports, of which seven member countries have adopted legislation requiring
full disclosure of contracts.xxiii Mr Eddie Rich, Deputy Head of the EITI explained that, “
joining the EITI as an implementing country is voluntary. However, once joined, all
companies who are found to make material contributions are required to disclose; and the
governments are required to disclose: how much it receives in taxes; how licenses are
registered and allocated; whether contracts are published; beneficial ownership of the
companies; state-ownership and involvement in the sector; legal and fiscal arrangements;
production volumes; where the money goes to and how much is spent at the local level and
on social projects; artisanal and small-scale mining; employment in the sector and other
contributions to the whole economy. Some countries adopted the EITI contract disclosure
requirements into national legislation and others voluntarily make EITI disclosure without
legislation.” EITI does not provide a standardized contract disclosure method.
During 2014, the US became the first G8 country, and is among six of the top 20 oil
producers accepted as a member of EITI. xxiv On Mar 9, 2017, a Department of the Interior
official confirmed in a phone call that the U.S. is withdrawing its efforts to be validated under
the EITI Standard.2

3.2 The Cardin-Lugar Anti-Corruption Rule for Extractive Industry

The post credit crisis transparency initiatives in the U.S. paved the way for the enactment of
2
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the Cardin-Lugar anti-corruption rule (Cardin-Lugar Rule).xxv It required MNEs in the
extractive industry that are listed in the U.S. to publish their payments to governments
wherever they operate in the world, to advance international efforts to curb corruption.
Recently, Congress repealed the rule, but not the Cardin-Lugar Amendment itself, which
means that the Securities Exchange Commission (SEC) within a year will have to come up
with a new disclosure rule that isn’t “substantially similar” to the rule that was voided.xxvi
U.S. Senator Ben Cardin (D-Md.), the Ranking Member of the Senate Foreign Relations
Committee, pointed out that “it should be lost on no one that in less than 48 hours the
Republican-controlled Senate has confirmed the former head of ExxonMobil to serve as our
Secretary of State, and repealed a key anti-corruption rule that ExxonMobil and the American
Petroleum Institute have erroneously fought for years.”xxvii

3.3 Mandatory Payment Disclosure Rules for Extractive Industry Adopted by EU,
Canada and Norway
Since the passage of the Cardin-Lugar Rule in 2010, the European Union (EU)xxviii,
Canadaxxix and Norwayxxx, have adopted their own mandatory payment disclosure rules for
companies listed on their stock exchanges. And while in many ways, the Canadian, and EU
requirements are more stringent as they also cover private companies, the laws in all 30
jurisdictions have been deemed equivalent by the SEC. Companies in the extractive industry
in 29 countries are allowed to submit the same payment disclosure report, which they prepare
in addition to the CbCR, in all 30 jurisdictions. Norway has amended the CbCR so that
companies in the extractive industry report payments, profits, tax and economic activities on
a country-by-country basis in one report (Caber-Payment).xxxi

4. Transparency Guidelines Set by the Organization for Economic Cooperation and
Development (OECD)
To develop guidelines for the global transparency standards proposed by the G-20, the OECD
worked through the Global Forum.xxxii OECD’s two major transparency initiatives have been
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(1) the Base Erosion and Profit Shifting” (BEPS) Reform Agenda as well as (2) the Global
Standard on Automatic Exchange of Information (AEOI).

4.1 Base Erosion and Profit Shifting” (BEPS) Reform Agenda
OECD’s BEPS Project was completed in October 2015, and contained 15 Actions covering
many aspects of international tax planning. Under the inclusive framework, over 82 countries
and jurisdictions have been collaborating to implement BEPS. xxxiii



Country-by-Country Report (CbCR) (BEPS Action 13): Requires MNEs to report
a high level global picture of where MNE’s proftis, tax and economic activities are
located on a country-by-country basis. And for countries to automatically exchange
the report with Tax Treaty, Tax Information Exchange Agreement (TIEA) and
Multilateral Competent Authority Agreement (MCAA) countries.xxxiv Fifty-two
countries have adopted the CbCR, including the U.S., where MNEs will begin filing
Form 8975 in 2017.

4.2 The Global Standard on Automatic Exchange of Information (AEOI)

The global standard on Automatic Exchange of Information (AEOI) reduces the possibility
for tax avoidance and evasion as well as corruption. It provides for the exchange of nonresident financial account information with the tax authorities in the account holders’ country
of residence. Participating jurisdictions that implement AEOI send and receive pre-agreed
information each year, without having to send a specific request. The common reporting
standards (CRS) for the automatic exchange of tax information between tax authorities was
signed by 88 countries --which does not include the U.S. as it has similar legislation that
predates AEOI --FATCA—to allow these countries to automatically exchange banking data
with one another.xxxv Like FATCA provisions, the CRS requires financial intermediaries—
such as banks—to identify the beneficial owners of entities (BEPS 12).xxxvi Fifty-four
countries have adopted the CRS and 113 countries have adopted FATCA.
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5. Proposal For A Global Payment Transparency Reporting Standard

The majority of bribes are paid to obtain public procurement contracts which distort the fair
awarding of contracts, reduces the quality of basic public services, limits opportunities to
develop a competitive private sector and undermines trust in public institutions.xxxvii
Public procurement refers to the purchase by governments and state-owned enterprises of
goods, services in:


Transportationxxxviii



Defense and aerospacexxxix



Atomic Energyxl



Infrastructurexli



Technologyxlii



Healthcarexliii



Environmentxliv



Educationxlv



Recreation and Culturexlvi



Telecommunicationxlvii



Other industries.

It accounts for a substantial portion of the taxpayers’ money and remains the government
activity most vulnerable to waste, fraud and corruption due to the size of the financial flows
involved. With 20% of GDP, or around $9.5 trillion of public money, government
procurement accounts for a substantial part of the global economy which corruption drains
off between 20 and 25 per cent or around $2 trillion annually.xlviii

The U.S. government and its agencies have funded, collaborated and partnered with business
9

as well as educational institutions in fostering and continuously developing innovative
technologies and science.xlix Such advances in intellectual property (IP), which sustains the
competitive edge of the U.S. economy, are protected and commercialized through patents,
trademarks and copyrights. The legal protection of IP rights is vital to promoting innovation
and creativity, because it economically incentivizing its creator, which is an essential element
of the free-enterprise, market-based system. The entire U.S. economy relies on some form of
IP, because virtually every industry either produces or uses it, both directly and indirectly,
and for every innovation in a given industry, generally there are corresponding economic
opportunities for other industries to bring advances to the public including logistical and
supporting businesses. l Senator Cardin emphasizes that technological innovation is
indispensable for economic growth.li
Countries around the world-- including top fossil fuel exporting countrieslii -- are putting
technological innovation at the heart of public procurement, reshaping procurement into a
strategic tool for income growth, national competitiveness, improvements in the health,
economic well being, and overall quality of life.liii More than four-dozen countries have
created national innovation strategies and/or launched national innovation foundations.liv
These countries are relaxing foreign direct investment constraints, providing funding,
financing, using public–private collaborationslv, tax breaks and asking MNEs from outside
their borders for commitments to their countries. They are implementing “indigenous
innovation” policies demanding from MNEs broad-based, explicit, and often extensive skills,
knowledge, and IP transferslvi, with offset agreementslvii, to build up their infrastructure,
increase productivity, drive innovation and to diversify their economies from being importers
of technology to having the capability to develop and export their own industrial, military,
aerospace, technological goods and services.lviii
Since the credit crises, many countries are facing a sovereign debt and a funding crisis. The
U.S. federal funding for R&D as a share of GDP in 2016 was at the lowest it has been since
the Soviets launched Sputnik 1, 60 years ago.lix Many cash-strapped government agencies
have been turning to “public-private partnerships” (PPPs), to fund public procurement
projects without incurring additional debt to stimulate the economic growth with the aim of
passing on substantial risk of funding to the private sector.lx
PPPs take many forms, from simply transferring management responsibilities to a private
sector firm, right through to integrated contracts that incorporate the design, building,
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maintenance and operation of the procurement project. lxi The U.S. lags behind other
countries in PPP use because in public procurement projects the various delivery elements
such as project design, construction, financing, operation and maintenance are not bundled
together. lxii

PPPs typically involve a government agency identifying a potential project, determining that
there is sufficient revenue potential from the project to attract investor interest, soliciting
competitive bids, and then selecting one or more private sector entities or MNEs to design,
finance, build, operate, and maintain the project. In a PPP, the government generally owns
the project, but grants the MNEs significant authority over its development and operation.
Typically, a private sector consortium forms a special company called a "special purpose
vehicle" (SPV) based in a tax haven to develop, build, maintain and operate the asset for the
contracted period.lxiii PPPs require a source of finance from financial institutions that can
provide financing from their own resources or arrange financing from other sources.
In essence MNEs from all industries are involved in doing business via PPPs, with
government agencies around the world. It is not just the extractive industries. These
business transactions between MNEs and government agencies could require a bid for
licenses, signing governmental contracts, generating revenues, paying or not paying taxes,
and making various other payments to government agencies such as registration, licensing
fees, rents and royalty payments when there has been a transfer of IP or other assets.
The goal of CbCR is to provide the same valuable information to all constituents so they can
trace how money is generated and how it flows within MNE structures from country to
country. Thirty-five countries require disclosure of payments made to governments in the
extractive industry, with Norway disclosing such payments in CbCR-Payment. We suggest
that the CbCR should be amended to include disclosure of payments to government agencies
for all industries to standardize and streamline MNEs reporting requirements, with the goal of
improving transparency and mitigating corruption, which could represent a constraint to trade
or investment for countries seeking capital investment into their economies (CbCR-Payment).
lxiv

6. CONCLUSION
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Since the credit crisis, public procurement has been increasingly used for technological
innovation and economic development undertaken via PPPs with MNEs from all
industries. Transparency and accountability in the handling of public funding in accordance
with UNCAC will bolster the fair awarding of public contracts, improve the quality of basic
public services, enhance opportunities to develop a competitive private sector, and build trust
in public institutions. To further the goal of transparency in payments, to make it harder for
the recipient to cover up the amount diverted from public coffers, payments to governments
should be reported in a standardized and streamlined fashion using CbCR-Payment for
MNE’s in all industries. Reporting payments in CbCR-Payment would standardize and streamline
reporting requirements for MNEs by providing a high level global picture of where MNEs payments,
profits, tax and economic activities are located on a country-by-country basis.
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