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France 
 
 

August 30th, 2010 ms/gs 
 
 
Regarding: Discussion Draft on the Application of Art. 17 
          (Artistes and Sportsmen) of the OECD-MTC 
 
 
Dear Mr. Sasseville,  
 
according to the draft I want to give you some thought provoking impulses:  
 
1. The idea of Art 17 was that artistes or sportsmen who are residents of a Contracting 

State must be taxed in the other Contracting State in which their personal activities as 
such are performed. This to avoid that these persons possibly do not pay taxes in one 
of the countries due to the short activity in the Performing country. 
This system was reasonable in a time when the official communication (information) 
was only possible by writing letters. Now, there is a communication system which en-
ables the tax authorities to control the income of these persons. Therefore it is time 
treating artistes and sportsmen the same like other people earning money. We passed 
the “stone age of tax-administration”.  
 

2. Artistes and sportsmen have the problem that tax authorities generally are supposed to 
receive extensive money. In reality about 70% of these artistes do not earn enough 
money to get taxed with their annual income at home. If those persons get taxed in ad-
dition in the performing country they will become discriminated by overtaxing because 
their personal situation is not considered. It seems that for tax authorities each artist is a 
star who earns high fees.  
Therefore it seems reasonable to think for a fee which the artist may receive tax-free 
without the need to make any administrative procedure. Germany has an amount of 
EUR 250,-- per artist/per performance which will not be reduced by taxes. Further it is 
free to get all original paid travel expenses like traintickets, hotel expenses and daily al-
lowances.  
This for the simple reason that the artistes only can live from the net earning and not 
from expenses.  
 

3. The draft is speaking about entertainers. If you want to extend the group to others, 
please give an exact explanation what is to understand about.  
 

schlote productions ges.m.b.H., Re: OECD Model Tax Convention 
 

1



One of the main problems of the tax-agreements is that both Contracting States feel 
authorised to tax the income. This often happens due to unprecise regulations. If they 
do not get a consensus, the artist has to pay at least double.  
Therefore it seems absolutely necessary to install a sort of Board of Arbitration. This 
may decide how to handle a case if both contracting states will not find a solution.  
 
For example: Germany was taxing artistes for more than 30 years on the gross income. 
The European Court of Justice adjudged that this is not allowed. Germany cashed in 
that time (about 30 years) nearly 1 Billion Euro (until the year 2009) by overtaxing (as 
tax professionals have calculated). The artistes did not get a correct treatment by the 
tax authorities and the German courts, because it was German law to discriminate for-
eign artistes with their income.  
 
This shows that tax agreements do not avoid the incorrect treatment of foreign artistes if 
a country does not want and the problem remains with the artistes. 
 

4. It seems absolutely necessary that tax agreements may force direct rights to the people 
involved. Germany has the practice that even if there is no or less tax to pay by a bilat-
eral tax agreement they will tax it (§ 50d EStG). The bilateral law can be eliminated or 
restricted only by other national law (in Germany). This means that the German tax 
agreements are limited to the will of realisation of the Finance Minister to practice taxa-
tion of the income.  
 
Double taxation agreements (DTA) are regulating rights of the Contracting States to tax. 
The conditions for taxing persons are fixed in Art. 1. The tax-payer can not refuse or 
choose to get taxed under the right of the DTA. Therefore the Contracting States should 
be forced to tax a person due to the regulations of the DTA, not changes by national 
law, perhaps by constructing complicate procedures, which make it unable to get taxed 
by the DTA correctly.  
 

5. There is a problem in the MTC regarding theatre producers due to the non precise defi-
nition. There are different kinds of theatre performances:  
a) the commercial theatre producer: A commercial producer makes non artistical activi-
ties for all the preparation of a theatre performance: building scenery, costumes, props, 
technical material (light, sound, beamer), technical staff, organisation (castings, con-
tacts, administration), promotion (posters, flyers, programs, internet presentation, fair at-
tendance), rehearsals, transports (by touring for scenery, technical staff, artists), engag-
ing artistes. Therefore in general the income of the artist for his personal activities has 
to be taxed due to the tax agreements in the country of performance and the income of 
the producer has to be taxed in the home country.  
 
b) A theatre company of a State/City: These companies are subsidised to realise their 
performances by the state or city, a.s.o. There is no profit. For this there should be no 
tax.  
 
c) non profit theatre companies: There is no intention to make profit with their theatre 
activity. For this there should be no tax.  
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d) artistes company: Some artists do realise a production by themselves and they are 
owner of the producing company. In this case the income of the artist should be shared 
in the part of personal artistic activity and non artistical income of the business com-
pany. This is no income of an artist. In special cases the income has to get estimated.  
 

6. One of the greatest problems is to get overpaid taxes back. Germany f.e. has installed a 
system of administration where it is nearly impossible for artistes of other languages to 
get successful a refund. Lots of papers they want are eliminating the will for asking for 
refunding for smaller amounts, the artist has to spend more time and money on paper-
work than he gets back. We calculate for getting the overpaid money back expenses of 
EUR 200,-- per case. And there is no success guaranteed.  
The intention is to use not only one tax authority. So you have to clear with the local tax 
authority the fee to get taxed by national law (the DTA-law will not be respected) and 
then the “Bundeszentralamt für Steuern” later needs additional papers to do some pay-
ing back of the overtaxed fees between the national tax law and the bilateral tax agree-
ment. The tax authority is generally not willing to fulfil the duties of a tax agreement di-
rectly. The artist who is not specialised will not know all the possibilities to find a correct 
taxation without a tax lawyer.  
 

7. Due to the situation that the tax has to be paid at the moment of payment to the artistes 
and the refund of overpaid taxes need (in Germany) a long time (our average is now 2 – 
3 years), it seems necessary to get interests on the overpaid money for the time of 
clearance. Further in general it will be refused to accept a calculated tax on an esti-
mated (calculated) fee to tax until clearance. Taxes always cashed by gross income in 
the cases where it is not possible to give receipts of payments done to the artistes be-
fore you get the money. Our expenses for interests until getting the overpaid money 
back will be about 40% of the tax. So in any case we get an indirect tax by spending in-
terests. 

 
Some of these problems are not limited to Art. 17 people.  
 
This is to show, that if a country does not want to treat the artistes correct it is no problem to 
refuse this. And it is always possible to avoid any refunding by asking unlimited papers until 
the artist will give up.  
 
We hope you will find a solution for some of these problems. You should be aware that ar-
tistes with small income feel discriminated by the regulations.  
 
Yours sincerely,  

 

 (Michael Schlote) 
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