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July 28, 2010 
J&A Garrigues, S.L.P (SPAIN) 

Mr Jeffrey Owens 
Director, CTPA 
OECD 
2, Rue André Pascal 
75775 Paris 
France 

Dear Mr Owens, 

Re: Taxand Comments on the Discussion Draft on the Application of Article 17 (Artistes and 
Sportsmen) of the OECD Model Tax Convention Issued on 23 April 2010 

Further to the publication of the discussion draft on the application of Article 17 (Artistes and Sportsmen), 

Taxand is honored to provide its comments. 

1. GENERAL COMMENTS  

First and foremost, we commend the endeavors of the OECD to provide clarifications to the existing 

Commentary to Article 17 (Artistes and Sportsmen) and to supplement the Commentary with principles 

that have emanated from the practice of countries since the last revision to the Commentary. The 

inherent difficulty in this exercise, as always, is to find common denominators and, at the same time, 

provide sufficient flexibility to allow countries with differing taxation systems and policy goals to 

continue to use the OECD Model Tax Convention both as a basis for their bilateral treaty negotiations 

and an interpretive tool. 

Commentators to date have mainly taken issue with two aspects of Article 17. Firstly, the allocation of 

taxing authority to the country where entertainers or sportsmen perform their activities, which is at odds 

with the normal allocation rules in Articles 7 and 15 of the OECD Model Tax Convention. The problem 

arises from the fact that domestic law of the country of residence may or may not provide for adequate 

tax credits to offset the foreign tax liability of an entertainer and, therefore, excessive taxation may 

result. Secondly, Article 17 may create source tax liability where domestic law does not contain an 

equivalent provision or regime and over income that could have not been generated at all in the country 
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were the activity is carried out. This is fundamentally at odds with the principle that tax treaties should 

be restricting domestic taxing authority and not enhancing it.  

The general thrust of the proposed changes to the Commentary to Article 17 (the “Draft Changes”) is to 

clarify existing paragraphs of the Commentary and concepts contained in Article 17 rather than address 

the two concerns set out above. However, it is respectfully submitted that, at the very least, the 

recommendations (i) to include a domestic source tax for performance income and (ii) to include a 

source tax (taxation in the place where the payer is located) for performance income within Article 17.1 

in the case of artistes or sportspeople who are employees should be considered as an addition to the 

Draft Changes to align Article 17 with the fundamental tenets of the OECD Model Tax Convention. In 

the first case, it will still remain up to the individual countries on whether they will follow the 

recommendation.  

2. SPECIFIC COMMENTS 

First of all, with respect to the changes introduced by way of paragraphs 9.1 and 9.2 of the 

Commentaries on the OECD Model Tax Convention, we would like to draw attention to the following 

paragraphs: 

“9.1. Apart from the above examples, there are a number of cases where it may be difficult to 

determine whether a particular item of income is derived by a person as an entertainer or 

sportsman from his personal activities as such. The following principles may be useful to deal 

with such cases: 

(…) 

Preparation and training are parts of the normal activities of an entertainer or sportsman. If the 

entertainer or sportsman is remunerated for time spent on preparation and training in a State 

(which would be unusual for self-employed individuals but would be fairly common for 

employed entertainers and sports men), the relevant remuneration, as well as remuneration for 

time spent travelling in that State for the purposes of performances, preparation or training, 

would be covered by the Article. This would apply regardless of whether or not such preparation 

or training is related to specific public performances taking place in that State (e.g. 

remuneration that would be paid with respect to the participation in a pre-season training camp 

would be covered).” 
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“9.2 Entertainers and sportsmen often perform their activities in different States making it 

necessary to determine which part of their income is derived from activities exercised in each 

State. Whilst such determination must be based on the facts and circumstances of each case, the 

following general principles will be relevant for that purpose: 

(…) 

As indicated in paragraph 1 of the Commentary on Article 15, employment is exercised where 

the employee is physically present when performing the activities for which the employment 

remuneration is paid. Where the remuneration received by an entertainer or sports man 

employed by a team, troupe or orchestra covers various activities to be performed during a 

period of time (e.g. an annual salary covering various activities such as training or rehearsing; 

travelling with the team, troupe or orchestra; participating in a match or public performance, 

etc.), it will therefore be appropriate, absent any indication that the remuneration or part 

thereof should be allocated differently, to allocate that salary or remuneration on the basis of 

the working days spent in each State in which the entertainer or sportsman has been required, 

under his employment contract, to perform these activities.” 

With respect to the proposed changes in the above paragraphs, we would like to draw attention to 

certain distortions that may occur in those cases where the entertainer or sportsman has an employment 

relationship with his employer and the amount of the remuneration that he obtains is determined in a 

fixed manner that is not based on the potential performances that may take place abroad. This would be 

the case for most team sports and for some troupes or orchestras. In these cases, the sportsman or the 

entertainer will receive the same remuneration both if he has to travel abroad, for example because his 

football team classifies for the Champions League, and if he does not have to do so. 

From our perspective, to be consistent with the spirit of Article 17, it would be appropriate to tax in the 

State in which the activity is performed only those amounts that the sportsman or entertainer receives 

additionally or specifically for the performance of his activity in the other State. Conversely, in cases 

where the entertainer or sportsman does not receive an additional amount for the activity performed in 

the other State, we consider that his ordinary remuneration should only be taxed in his State of 

residence.  
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In short, it cannot be deemed that an item of income is being generated in a given jurisdiction, simply 

because a performance is being carried out in it, if no remuneration has been established for such 

performance. Otherwise, this results in attracting income to States other than those where it is generated 

with the consequent imbalance in, or ulta vires exercise of, the taxing power of the different States. 

This same principle should apply in those cases where rehearsals or training activities are carried out 

abroad without the entertainer or sportsman receiving any additional amount for them. A different 

matter would be, for example, that of a cyclist in a case where his remuneration is determined according 

to a previously established schedule of races and is not based solely on his performance in his State of 

residence. 

As we have already noted, by way of example of a sportsman with an employment relationship, we 

could consider a player on a football team who receives fixed remuneration from the Club he works for 

(regardless of any bonuses he obtains and which we will analyze below). In this respect, such fixed 

remuneration should not be taxed according to the country where the games take place, given that such 

fixed remuneration had been established considering that the activity is going to be pursued in the State 

in which the team is located and disregarding any potential performance that could finally be carried out 

abroad (for example, in the event that the team classifies for participation in international competitions). 

Moreover, it could even be the case that the player is injured and continues to receive the same 

remuneration, even though he does not travel with the group. 

A different matter would be if he obtained specific remuneration for participating in a sporting event in 

a State other than that of his residence, in which case it would seem reasonable for such additional 

remuneration to be taxed in that other State.  

Furthermore, it is common practice in some sports specializations, among them football, to establish a 

bonus for classifying for certain competitions. Including in this case it should be possible to differentiate 

in the total games played to obtain the bonus which of them have taken place in countries other than the 

country of origin. 

In any event, it is necessary to draw attention to the complexity and administrative burden that could 

arise for sportsmen and entertainers who are employees, from having to pay tax on their income in the 

different countries in which they may have performed their activity (be it preparatory or training 

sessions or for playing certain games, etc.) over the course of the year, so in these cases it would be 
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recommendable to try to mitigate these administrative burdens by limiting taxation to situations in 

which income is actually being generated from performances carried out abroad. 

The inclusion of such preparation and training in the personal activities of entertainers and sportsmen, 

may create excessive administrative burdens for all parties involved especially in terms of classification 

of the taxable income at the level of the contracting state in which the preparation and training is 

exercised. Respectively, this may increase the compliance obligations of, for example, football teams 

and players forming part of such teams commonly visiting other countries in the course of preparation 

and training. Generally, preparation and training forms part of their annual agreed remuneration hence 

the absence of additional contracts verifying the proportion of the income to be attributed to such 

trainings and preparations may prove to be rather challenging, time consuming and costly. 

The problem with new paragraph 9.1 to the Commentary is that, while it does provide further examples 

to delineate activities that would bring a person within the definition of an “entertainer,” the net effect to 

a Contracting State of taxing a person who has engaged in a one-time qualifying activity that has 

generated low income may well be negative. This would be the case where the administrative effort and 

cost of collecting the tax exceeds the actual tax collected.  

If the taxation is not limited to those cases in which an actual income is generated in the jurisdiction in 

which the performance is carried out, the more sensible approach would be (if there indeed were a 

policy rationale, such as in Canada, to capture income from isolated ventures) to implement a de 

minimis threshold for taxable income. The 1996 U.S. Model Income Tax Convention, which serves as a 

basis for the United States when negotiating tax treaties, contains a minimum income limit under which 

non-resident entertainers and sportsmen do not have to pay tax in the performance country. The 

minimum threshold can be policed by improved information exchange between the country of residence 

and the performance country.  

In addition, it should be noted that sometimes teams or clubs receive remuneration (in the form of prizes 

or other items) for performing sporting activities in other States. In these cases, it is possible that, in 

accordance with the contracts concluded with the sportsmen, such remuneration will not be 

subsequently attributed to the sportsmen, in which case we understand that such income should be 

attributed to the clubs and would not fall within the scope of Article 17 of the OECD Model Tax 

Convention but rather of Article 7. Conversely, if the Club were a mere intermediary in the payment and 
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the income obtained were intended to remunerate the services of its players for such specific 

performance, Article 17 would indeed apply. 

Also, we would like to comment on the change introduced into paragraph 9 of the Commentaries on the 

OECD Model Tax Convention in which express reference is made, as an example of the application of 

Article 17, to the payments made to a tennis player for wearing clothing with the logo or the trademark 

of a given sponsor. 

In this respect, we consider that in those cases where such amounts are received pursuant to a global 

agreement with a commercial trademark that has a scope ranging from the airing of advertisements 

through to the exclusive use of its sports material, and the setting of that remuneration does not bear any 

relation to the place where the activity is going to be performed, Article 17 of the OECD Model 

Convention should not apply for the same reasons already indicated.  

Furthermore, a new paragraph 11.5 is introduced into article 17 of the Commentaries on the OECD 

Model Convention, specifically: 

“11.5 Whilst the Article does not provide how the income covered by paragraphs 1 and 2 is to 

be computed and leaves it to the domestic law of a Contracting State to determine the extent of 

any deduction (see paragraph 10 above), the income derived in respect of the personal activities 

of a sports man or entertainer should not be taxed twice through the application of these two 

paragrahs. This will be an important consideration where, for example, paragraph 2 allows a 

Contracting State to the star-company of an entertainer on a payment received by that company 

with respect to activities performed by the entertainer in that State and paragraph 1 also allows 

that State to tax the part of the remuneration paid by that company to the entertainer that can 

reasonably be attributed to these activities. In that case, the Contracting State may, depending 

on its domestic law, either tax only the company or the entertainer on the whole income 

attributable to these activities or tax each of them on part of the income, e.g. by taxing the 

income received by the company but allowing a deduction for the relevant part of the 

remuneration paid to the entertainer and taxing that part in the hands of the entertainer.” 

New paragraph 11.5 aims at preventing double taxation of the income earned by an entertainer through 

a star-company. The paragraph opens by reiterating the OECD’s position, which was enunciated in the 

1987 OECD Report, that national tax rules should determine the extent of any deductions for expenses. 
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Article 17 does not set out whether income earned by entertainers or sportsmen in a Contracting State 

should be calculated on a net or a gross basis. Indeed, by explicitly deferring to national tax regimes to 

determine whether any deductions from such income is available, and to what extent, the OECD seems 

implicitly to accept that gross taxation of such income may be the preferred choice of a Contracting 

State. Where, however, that is the case, entertainers run the risk of effectively being over-taxed as the 

tax rate on their gross performance income is likely higher than any available tax credit in the 

entertainers’ countries of residence. Gross taxation, as such, seems to contradict the idea that only 

profits should be taxed, which is also enshrined in the OECD Model Tax Convention. The opening 

words of new paragraph 11.5, therefore, seem somewhat at odds with the rest of the paragraph in that 

they create a mixed message: on the one hand, Article 17 seems to condone gross taxation and therefore 

potentially excessive tax liability of entertainers but, on the other hand, double taxation of effectively 

the same income in the hands of the entertainer and the star-company is not the intended result of 

Article 17. Put differently, while there is deferral to national tax rules when it comes to deductions of 

expenses, paragraph 11.5 explicitly directs Contracting States to adopt rules that do not result in 

economic double taxation of performance income, including providing for appropriate deductions.  

Absent the introductory statement about deductions of expenses, paragraph 11.5 is a welcome addition 

to the Commentary because it addresses a common problem that arises for entertainers and legitimate 

star-companies due to the combined application of paragraphs (1) and (2) of Article 17. Article 17 and, 

in particular, paragraph (2) of Article 17, is effectively directed to combat elaborate tax-avoidance 

schemes. New paragraph 11.5 of the Commentary, therefore, tries to eliminate an unintended 

consequence of the wording of Article 17. However, the introductory statement to the paragraph 

perpetuates the idea that Article 17, effectively, talks about gross income and not net income, which 

leads to a different and probably also unintended tax disadvantage for entertainers. Unless the OECD is 

prepared, at this point in time, to take a stand on gross taxation, we respectfully submit that the 

introductory statement about calculation of income and deduction of expenses should be eliminated 

from paragraph 11.5.  

In this respect, it is necessary to highlight that in the European Union various judgments—including 

most notably the judgment of the European Court of Justice of February 15, 2007 (Case Centro ecuestre 

de Leziría Grande Lda v Bundesamt für Finanzen) given that it is a judgment concerning sports 

matters—have ruled in favor of the deductibility of expenses in the case of professional sportsmen who 
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obtain income in another country, provided that such expenses are inextricably linked to the activity 

performed in that country. 

 

We appreciate this opportunity to provide comments to the Committee of Fiscal Affairs and would be 

pleased to discuss this further and / or to participate in any further discussion on these matters. More 

information on how to contact me and about Taxand is provided as Appendix I. Taxand is wholly committed 

to supporting the OECD Committee of Fiscal Affairs and we look forward to contributing to further debate. 

 

 

Yours sincerely, 
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APPENDIX  I 

CONTACT DETAILS 

Félix Plaza Romero and Álvaro de la Cueva (J&A Garrigues, S.L.P).- Spain Taxand 

Helena Plecko (Gowling Lafleur Henderson LLP).- Canada Taxand 

Sophie Stylianou (Eurofast Taxand).- Cyprus Taxand 

Chinapat Visuttipat (HNP Counsellors Limited).- Thailand Taxand 

+34 91 514 52 00 (Félix Plaza Romero and Álvaro de la Cueva) and +44 20 7715 5243 (Abigail Tarren) 

felix.plaza.romero@garrigues.com/ alvaro.de.la.cueva@garrigues.com/ Helena.Plecko@gowlings.com/ 

sophie.stylianou@eurofast.eu/ chinapat.vs@hnpcounsel.com/  

ABOUT TAXAND 

Taxand is the world's largest independent global organisation of leading tax advisors in nearly 50 countries. 

Our tax professionals—more than 400 tax partners and 2,000 tax advisors—grasp both the fine points of tax 

and the broader strategic implications, helping you mitigate risk, manage your tax burden and drive the 

performance of your business. 

We're passionate about tax. We collaborate and share knowledge, capitalising on our collective expertise to 

provide you with high quality, tailored advice that helps relieve the pressures associated with making 

complex tax decisions. 

We're also independent—ensuring that you adhere both to best practice and to tax law and that we remain 

free from time-consuming audit-based conflict checks. This enables us to deliver practical advice, 

responsively. 

www.taxand.com 
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