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Dear Mister Owens 
 
 
In response to the invitation of the Committee on Fiscal Affairs to interested parties to send 
comments on the discussion draft to the Commentary regarding the application of Article 17 
of the OECD Model Tax Convention, please find hereby a response on behalf of Pearle*.  
 
Pearle* is the European trade federation representing the live performance sector. Members 
of Pearle* are daily confronted with questions related to the application of Article 17. In 
addition to the comments on the proposed draft, examples and views regarding the 
application of Article 17 are also included.  
 
The paper may be posted on the OECD website. 
 
 
Yours sincerely 
 

 
 
Anita Debaere 
Director 
 
 

Attachment: response to the OECD discussion draft commentary 



 
PUBLIC DISCUSSION DRAFT  

ON ISSUES RELATED TO THE APPLICATION OF ARTICLE 17 (ARTISTES AND SPORTSMEN) 
OF THE OECD MODEL TAX CONVENTION 

Response of Pearle* 
 

Ref: AD/2010/P6014 
 

Brussels, 30 July 2010 
 

1. Introduction  
 
Pearle* is the European trade federation representing the live performance sector. Through its 
member associations it represents more than 4,500 profit and non-profit enterprises across Europe in 
the wide range of performing arts or live performance, ranging from small and micro-enterprises to 
large SMEs in terms of employment. More than 3 million people are estimated to work in the live 
performance sector in Europe. Pearle* represents the interests of employers and is a recognized 
social partner within the European sectoral social dialogue committee ‘live performance’. 

The live performance is a dynamic service sector, cross-border supply of services are essential for the 
selling of its theatre, music, dance and other live performance productions. An important driver is to 
be able to offer consumers, referred to as public or audiences, the broadest and most diverse cultural 
offer possible. Culture cooperation and cultural exchange is therefore inherent to its activities. 
Touring companies may easily have 50 to 100 performances across the EU and other parts in the 
world and local organizers (venues, festivals, promoters) may also host several foreign productions a 
year. 

Pearle* welcomes the fact that the Committee on Fiscal Affairs, through a subgroup of its Working 
Party 1 on Tax Conventions and Related Questions, is examining different questions related to the 
application of Article 17, by making proposals for additions and changes to the Commentary on the 
OECD Model Tax Convention. 

Companies and individual artists are confronted on a daily basis with difficulties related to the 
application of Article 17. In Pearle’s view we believe that this article leads to a discrimination of the 
sector compared to other economic sectors. The Model Tax Conventions provides for other 
mechanisms which questions the relevance of the necessity of Article 17. The Article is also an 
administrative burden both for the sectors concerned as well as for the public authorities that 
have to address these specific rules.  

 

2. International artistes taxation: general introduction 

When artistes perform abroad they have to pay income tax in the country of performance as well as 
in their residence country, even when bilateral tax conventions have been concluded. The source tax 
on foreigners varies between 15% and 30% in different countries. Countries levy a source tax on 
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income earned by foreigners in their country, thus eliminating the risk of tax evasion or avoiding that 
the person concerned underreports foreign income in the home country. 

Most countries follow the general principles of the Model Tax Convention as defined by the OECD. 
The following two principles assume that when a company or person uses the facilities of a country 
during a certain period that should result in a contribution to the country’s state budget: 

a. Companies and self-employed persons are only paying income tax in their residence country, 
unless when they have a permanent establishment (PE) in the source country (article 7 OECD 
Tax convention)  

b. Employees are paying income tax in the country of work, unless when they remain employee 
in their country of residence, receive salaries from that employer and work for less than 183 
days in the other country. If so, only the residence country is allowed to tax the income 
(article 15 OECD Model). 

When double taxation occurs, bilateral tax treaties provide for two ways to eliminate double taxation: 
either by a tax credit for the foreign tax or by a tax exemption for the foreign income. 

But the OECD Model Tax Convention created an exceptional rule for performing artistes and 
sportsmen in Article 17 stating that they have to pay income tax in the country of performance, 
regardless of the general rule for companies, self-employed persons or employees. In such way 
artistes and sportsmen, that are often very mobile, are prevented from escaping to pay taxes as 
defined in article 7. 

The OECD Model recommends in Article 23 for the residence countries to allow its artistes a tax credit 
for the foreign source tax, in order to eliminate the double taxation.  Whereas most countries are 
using the tax credit method, some countries have opted to use the exemption method for artiste 
performance income. 

The combination of Article 17 of the OECD Model Tax treaty, allowing countries to tax artistes in the 
country of performance, and the Article 23 allowing for a tax credit (or exemption) for the residence 
countries, does not avoid problems related to the double taxation. Not only they are not workable in 
practice for companies or individuals, they lead to huge administrative and cumbersome burdens and 
obstacles, and often to a great loss of income for many small companies and the majority of artistes 
who do not represent the top level of stars with high earnings.  

In the sector, the average salary of performers ranges across Europe from less than 300€ per month 
in one country to 2000-3000€ in other countries. In many countries salaries are negotiated and laid 
down in collective agreements. In average these artistes do not perform more than 183 days per year 
outside their residence country. 

Once touring and performing abroad, employers and their employees face major difficulties to obtain 
tax credits or exemptions. 

The sector has also a relative high number of self-employed artistes, whose earnings are of a 
comparable income to employed artistes. This group experiences in practice similar problems related 
to the double taxation following from article 22.  

There are thousands of small and medium sized entreprises, subsidised or not in their residence 
country, that operate on limited income. Even the larger and bigger companies need productions to 
turn around for several weeks before they might become profitable. Touring and programming 
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foreign productions is a choice in the culture sector to provide for a wide offer, access to other publics 
and ensure culture exchange and culture diversity. Rarely touring is profitable. Costs of travelling, 
moving the production (including the set), and other expenses (local manager or impresario, legal 
advisers and lawyers) are as such that only other sources of income balances with the loss on 
touring.  

Where Article 17 aims to prevent top stars from evading taxes, it has major effects on artistes 
earning a normal income and companies. 

 

3. Proposed changes to the commentary on article 17  

Pearle takes note of the fact that only a few proposals are of relevance to the live performance 
sector. Besides the parts of importance to our sector, the text does note allow for a more transparant 
and clear understanding of the Article 17. The new additions seem to increase the complications and 
the expected difficulties of interpretation.  
 
In commenting to the relevant parts below, we will demonstrate that the difficulties in relation to the 
use of Article 17 for the sector are real and should be diminished comparable to any of other sector 
when working or delivering services outside the residence country. 
 
3.1. Definition 
 
The commentary suggests to change the wording of artiste into entertainer. There is merit to be 
consistent in the usage of the vocabulary, however sensu stricto, the term ‘entertainer’ will create 
difficulties in understanding and in translating it into other languages. Pearle therefore rather favours 
to continue using ‘artiste’, which is also –internationally- a term that better translates. The OECD 
might therefore consider to add ‘entertainer’ next to artists and sportsmen. 
 
In addition, several problems are reported related to the definition of artiste accruing from the fact 
that there is no listing available of the categories of artists subject to the Article 17. There is clearly a 
grey zone, whereby countries have different interpretations of the definition. As a result certain 
categories of artistes (or entertainers) have not been able to make use of the exemption rules under 
Article 23. This could be avoided should the OECD have provided for a list that sums up the different 
types of artistes.  
 
3.2. Comment with regard to distinction employed / self-employed persons 
 
Paragraph 1 
9.1., fourth indent 
 
If the entertainer or sportsman is renumerated for time spent on preparation and training in a State 
(which would be unusual for self-employed individuals but would be fairly common for employed 
entertainers and sportsmen), the relevant renumeration, as well as renumeration for time spent 
travelling in that State for the purposes of performances, preparation or training, would be covered 
the Article. This would apply regardless of whether or not such preparation or training is related to 
specific public performances that place in that State. 
 
 
As any other sector in economy (construction, commerce, tourism, telecom, etc) that employs 
persons which are undertaking work in another state on behalf of their employer, a live performance 
company has a range of people employed, including administrative staff, technicians, artistic staff and 
performers. They are paid a fix monthly salary according to wages negotiated through collective 
bargaining for their sector at national or company level.  
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When performing abroad it is the performing artist that is subject to Article 17. Already within the 
sector itself that creates a distinction between the artistes (those on stage) and the other staff. In 
addition when studying the salaries in the sector, these are comparable to the other staff employed in 
the company.   
 
Employed artistes receive a salary that includes the rehearsals and other issues depending on the 
collective agreement between artistes and management. It is difficult to calculate the shares between 
the different parts composing the salary as these may vary substantially between months.  
 
When a self-employed artists takes part in a production, the rehearsals related to the performance 
will also be included in his fee. The difference between employed and self-employed with regard to 
rehearsals does not depend of the employment status, but rather in the type of service delivered. A 
soloist, often a self-employed person, performing with an orchestra may need only one or two 
rehearsals. But a self-employed singer that is having a leading role in an opera will have several 
weeks of rehearsals for the production that the theatre has engaged him for.    
 
It is doubtful whether this additional commentary will actually clarify further Article 17. Moreover, by 
extending the interpretation and meaning of Article 17 the sector is even more put at a disadvantage 
compared to other sectors. 
 
Pearle would prefer the OECD to exclude the group of employed artists that work less than 183 days 
outside their resident country and use Article 15 as a basis. 
 
A similar rule for self-employed persons earning low income would be advisable. During lifetime 
artists may alternate periods of employment with self-employed activities. Many of the artists, even 
as self-employed, follow in broad terms the current practices of wages paid to their colleagues that 
are employed, thus earning only basic income. Should a treshhold as is already used in certain 
agreement (US $ 20,000) be advised by the OECD also for self-employed artists, the Article 17 would 
then become applicable to the category of star artistes earning high income and having other sources 
of income through merchandising, image rights, etcetera.   
 
However, Pearle believes that even for high earning star artistes current model tax conventions allow 
for other solutions to avoid tax evasion than having to apply Article 17 and that in case of self-
employed persons and for companies, only Article 7 should be applicable.   
 
3.3. Comment with regard to activities of employed persons 
 
Paragraph 1 
9.2., second indent 
 
As indicated in paragraph 1 of the Commentary on Article 15, employment is exercised where the 
employee is physically present when performing the activities for which the employment 
renumeration is paid. Where the renumeration received by an entertainer or sportsman employed by 
a team, troupe or orchestra covers various activities to be performed during a period of time (e.g. an 
annual salary covering various activities such as training or rehearsing; travelling with the team, 
troupe or orchestra; participating in a match or public performance, etc.), it will therefore be 
appropriate, absent any indication that the renumeration or part thereof should be allocated 
differently, to allocate that salary or renumeration on the basis of the working days spent in each 
State in which the entertainer or sportsman has been required, under his employment contract, to 
perform these activities. 
 
Whereas artistes are already at a disadvantage with regard to their tax position compared to other 
workers, the proposed text for addition in the commentary creates another important difficulty. In 
order to be able to allocate the salary on the basis of the working days spent in each country of 
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performance, one can only do so after a year. This is administratively burdensome and complicated to 
do, in particular for the company that employs several artists and undertakes several tours a year. 
When making reference to another employee, be it an engineer, a manager or a hotel employee, 
etcetera, the various activities of an employee in another sector will be in essence similar to the one 
of the performing artist.  
 
Pearle is of the opinion that this additional paragraph will lead to more difficulties of interpretation 
and will increase the administrative burdens both for tax authorities and those concerned.   
 
3.4. Comment to paragraph 2 
 
Paragraph 2,  replacing subparagraph 11 b) and addition 14.1 
 
When a company receives a fee for a performance abroad, it is often difficult for that company to 
make use of credit or exemption facilities, as the local tax administration does not always accept for 
the company to deduct the costs made –in the context of the performance abroad-. As a result the 
company is taxed in the country of performance and residence but is unable to deduct costs as these 
should be attributed to the individual artiste. This way companies are subject to double taxation. 
 
Subparagraph 14.1 proposes “also, given the administrative difficulties involved in allocating to 
specific activities taking place in the State the overall renumeration of individual members of a foreign 
team, troupe or orchestra, and in taxing the relevant part of the renumeration, some States may 
consider it appropriate not to tax such renumeration”.  
This proposed paragraph and the new additions proposed to paragraph 1 may lead to questions on 
the interpretation by States regarding the employment income, the calculation and allocation of the 
different activities as explained above. 
 
Addition 11.5 may clarify the proposed way of taxation, it remains a question how this will work in 
practice: a company will have to send extensive explanation on the calculation methods and details of 
the renumeration attributed to the activities, if already that is possible and feasible for a live 
performance company. 
 

 
4. Specific problems identified by the sector in relation to Article 17 
 
Pearle* collected the main problems of performing arts organisations and companies regarding the 
application of Article 17. In annex attached to this paper are listed some factual examples of 
problems which illustrate difficulties that are common in the sector. In the context of this consultation 
we wish to share this information with the Working Party on Tax Conventions and Related Questions, 
to clarify the impact of this article on the live performance sector. 
 
a. The content of the bilateral tax convention.  

Questions raise with regard to the: 
‐ Place of taxation of foreign artistes (whether employed or self-employed) or touring 

companies performing outside their residence country, when there is a bilateral tax 
convention between the country of performance and the residence country 

‐ Place of taxation of foreign artistes or touring companies when there is no bilateral tax 
convention  

‐ Definition of artiste and which categories of professions are included in the scope of the 
definition 

‐ Place of taxation in case of an artistic coproduction between companies of different countries 
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b. The scope of the withholding tax in the country of performance.  
The main issues at stake refer to: 
‐ What is the basis for the calculation of the withholding tax? Many tax jurisdictions do not 

separate the remunerations paid to artistes from expenses linked to the performance, but use 
a global withholding tax.   

‐ A lack of clear definition at an international level of what remunerations and professional 
expenses exactly cover 

‐ Difficulties to anticipate the position of the tax administration of the country of performance, 
that is not always flexible in accepting the deduction of expenses     

 
c. The modalities to apply for tax credit or tax exemption.  

Problems are reported with regard to : 
‐ Absence of tax certificate not issued by the country of performance 
‐ Duration: a tax certificate given to the touring company who needs to recalculate this to the 

individual artistes who are employees and to a daily rate which can only be done at the best 
after a quarterly certification of the social insurance  

‐ Tax certificate given to the individual artistes but there is no tax credit for the touring 
company, so that the company cannot claim for a tax credit or exemption in the residence 
country 

‐ The tax certificate has been issued in the language of the country of performance and cannot 
be immediately used  

‐ The tax of the country of performance does not qualify for a tax credit, such as French social 
security contributions, US state tax and German artiste social insurance 

‐ The documents requested in order to be able to obtain a tax credit demand major and long 
administrative procedures both for the company (local venue or organizer) programming a 
foreign touring company as well as for the touring company itself 

‐ Difficulties for artistes that are resident in a country of performance but are employed by the 
foreign touring company to prove and obtain exemption when they have performed with a 
foreign company in their residence country 
 

d. Administrative expenses 
‐ for a company, an artiste or his agent or manager, the expenses to get an exemption or 

deduction of expenses in the source country where the performance took place : time, 
efforts, staff, external expertise, tax specialists 

‐ for a company, an artiste or his agent or manager, to obtain the tax credit in the country of 
residence : time, efforts, staff, external expertise, tax specialists 

e. Effects on company’s production budgets and final results 
‐ A live performance company, when budgeting a production that will take place outside the 

residence country, cannot exactly calculate how the foreign tax office will decide on its 
application for tax exemption. This can lead to a significant difference on a production 
budget. The same goes for the producer or organizer responsible for paying the withholding 
tax on a production to the tax authorities. 

‐ Depending on how a company has managed to obtain exemption or deduct expenses and 
depending on the timing when the foreign tax office has returned the tax paid, can have an 
important impact on the final result of the live performance company 
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5. Conclusion  

The commentary to Article 17 allows for States to limit the application of the article, so that Article 7 
and 15 become automatically applicable. However this leads to great variations between States and 
unclear situations for a company and its artistes to perform abroad. Such situation hinders the 
competitiveness of the sector.  

A general agreement of States to amend the text as such would improve the situation for the sector 
substantially. In such case : 

‐ employed artistes, be exempted from Article 17 and be treated as other employed persons 
would be exempted from source taxation when working less than 183 days in a country of 
performance 

‐ companies, employing artists and self-employed artists, be exempted from Article 17 and be 
considered as other companies in Article 7  

In view of such general agreement between member states, the OECD could encourage countries 
to undertake the following actions: 

‐ apply (Article 17 (3)) which allows for exemption of subsidized performances and broaden 
this exemption to all performances, lifting as such the discrimination within the sector itself 

‐ exempt employed artiste or self-employed, regardless of their employment status, when 
working less than 183 in a country of performance and earning less than a certain treshhold 
(US $ 20,000) 

‐ Any category of artistes or artiste company: consider to abstain from the right on source 
taxation (example of the Netherlands) 

These would merely be steps that could be taken, which in the end will make the relevance of Article 
17 meaningless and could therefore be abolished. The current OECD Model Tax Treaty and bilateral 
tax conventions have provisions in place which can be equally applicable as other sectors to artistes 
and entertainers, whether employed, self-employed or companies.
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ANNEX : Factual examples and cases 

1. Long administrative burdens 
A French music ensemble performed in Germany.  

In order to receive the tax exemptions following documents were to be sent 5 months in advance of 
the concert date: 

‐ An attestation of the company and a copy of the license of entrepreneur 
‐ A list of artistes taking part in the concert according to a certified model 
‐ A copy of the contracts between the music ensemble and the artistes 
‐ A copy of the contract signed between the music ensemble and the local organizer in the 

country of performance (the source country) 
‐ A form which asks for an exemption from source taxation for the concert in Germany 

completed and signed by the fiscal authorities in France. To obtain this the French music 
ensemble had to meet with the fiscal authorities and present the whole budget of the 
production to the services. 
 

2. Double taxation due to administrative unclarity 
A French music ensemble had a concert in Germany. The concert fee was negotiated as a nett fee 
and stated as such in the contract. Nevertheless there was a withholding tax taken from this fee. 
Given the fact that the French ensemble had not sent different documents before the concert, it could 
no longer apply for a tax exemption. As a result there is a situation of double taxation. 

3. Absence of double tax convention between two Member States 
A Czech orchestra gave in February 2010 a concert in Austria. The concert was negotiated through an 
agent. 

Fee of the performance 36,500 € gross (the contract stipulated a 20% withholding tax, unless the 
orchestra could not deliver the necessary documents for exemption). 

The orchestra provided all necessary documents requested, including: 
‐ Certificate of the tax payers residence 
‐ Confirmation of the establishment of the organization, including a specification that the 

orchestra receives subsidies which cover around 70-75% of the orchestra’s overall 
expenditure 

‐ Additional certificate of establishment of the organization 
Although these documents were delivered in advance, there was a withholding tax of 6,700€ or a 
final fee of 29,200€. 

To recover the taxes paid in Austria, it was proposed that the orchestra could provide a tax 
declaration providing following documents: 

‐ Each of the 98 musicians in the orchestra would sign and declare that they did not earn more 
than 440€ per concert  

‐ A list of all the musicians, with their nationalities 
‐ A copy of the passports of each musician 
‐ A tax declaration from the Orchestra management with a statement of the accounts 

 
Four months after the concert it is still not clear whether the local tax authorities will grant the 
exemption. 
 
 
 



9 
Pearle* (Performing Arts Employers Associations League Europe) aisbl 

Square Sainctelette 19/6 – B‐1000 Brussels 
Phone +32‐2‐203.62.96 / Fax 32‐2‐201.17.27 / e‐mail info@pearle.ws / www.pearle.ws 

 

4. Unclarity with regard to self-employed status when involved in a coproduction  
In 2009, a Belgian company in the music initiates a production including a number of foreign co-
producers. In the coproduction a self-employed artiste based in Belgium is involved. This artiste 
works with a Dutch ensemble, that in turn is a co producer. The Dutch ensemble invoices the service 
of the Belgian self-employed conductor to the Belgian company and pays the fee to the Belgian 
conductor. The production has performances in Belgium, Netherlands, France and Luxembourg.  
 
The question was where the conductor had to pay taxes, since he was engaged by the Dutch 
ensemble that in turn had a contract with the Belgian producer, who in turn sold the production to 
organizers in the four countries.  
 
With regard to the concert in Luxembourg the situation is still unclear. 
 

5. Unpractical solutions offered by fiscal authorities for artistic companies and its 
employees 

It took a member of Pearle 16 months to receive a reply from its tax administration regarding the 
fiscal declaration of employed artistes performing outside their residence country. Employed artistes 
are paid on a monthly basis on which immediately a withholding tax is applicable. As artistee having a 
performance outside the country of residence, following article 17, the country where the 
performance takes place has a right to source taxation.   
 
In practice the company concludes a contract with an organizer and receives a fee for the 
performance, in which case the touring company cannot receive a certificate from the fiscal 
authorities of the country where the performance took place for each one of the individual artistes. 
 
The fiscal authorities suggest to apply the proportionality rule. The company should calculate for each 
artiste: number of performances done outside the residence country with respect to the total number 
of days worked. This can be calculated on the basis of the social security quarterly declaration. Once 
this is known then the calculation can be made and the company needs then to provide each artiste a 
document with the calculation method. 
 
With regard to self-employed artistes the fiscal authorities proposed the same method, based on a 
yearly number of performances abroad and the fee that corresponds with it. 
 
In practice this working method is not possible to implement. 
 

6. Problem with the status of the company 
Live performance organizations in the UK often have a status of charity. In this case they are tax 
exempted in the UK. A UK based orchestra, with a status of charity, could not obtain tax exemption 
for a performance in Germany. The double tax convention with Germany stated that exemption could 
only be applied to companies which “pay tax inn full in the country in which they are located”. 
 
It took the British orchestra three years to reach an agreement with the German tax authorities. 
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