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Dear Mr. Owens,

KPMG welcomes the opportunity to provide comments on the OECD Discussion draft on the
application of tax treaties to state-owned entities, including sovereign wealth funds, and looks forward
to working with the OECD on this issue.

KPMG is well placed to comment on this issue as we act for many of the leading sovereign wealth
funds in North America, the Asia - Pacific region and the Middle East. We also have a specialist
group which deals exclusively with the firm's sovereign wealth fund clients. As you can appreciate,
many of our clients are reticent to provide comments on the public record. Nevertheless, we have
taken the libert of discussing this submission with a number of our clients and can comment that our
views have broad support.

We acknowledge that the purpose of the proposed changes is to clarify the circumstances of when
treaty benefits are available to sovereign wealth funds. Hence, the article is not meant to cover the
circumstances of when ajurisdiction should or should not provide sovereign immunity, as discussed in
the OECD commentary. This issue is treated differently by each State. Furthermore, the issue of
residency is of particular relevance to sovereign wealth funds in respect of passive income (that is,
interest, dividends and royalties). Accordingly it is of commercial importance to clarify the

circumstances in which treaty benefits are granted to these entities on receipt of portfolio investment
interests.
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In the event that a sovereign wealth fund controls a business it wil have a permanent establishment in
the relevant country and be subject to tax in that jurisdiction, in accordance with the rules of that
jurisdiction. Therefore we do not believe there is a requirement to separately deal with that

circumstance.

Additionally, there is a significant divergence of views as to what a sovereign wealth fund is. The
general definition of a sovereign wealth fund is an entity which is funded by surplus foreign reserves,
that makes investments which inure for the benefit of future public expenditure. There are also other
government controlled enterprises funded out of budget surpluses that are created to make global
investments for the purpose of meeting specific government objectives. For example these include

funding specific government expenditures in relation to education, specific unfunded government
liabilities, or making contributions to social welfare payments to citizens. These entities should also be
entitled to treaty benefits. We have dealt with this issue in our definition of a sovereign wealth fund
which is set out in Article 4.1 of Appendix 1. Article 4.1 defines sovereign wealth fund as the

government of a foreign country, an authority of a foreign country or a controlled entity of one of the
above.

The drafting changes recommended by the OECD modify the dividend and interest articles of the
OECD Model Tax Convention (Model Tax Convention) in circumstances where additional benefits
arise to sovereign wealth funds. We have recommended the drafting of a single article which covers
sovereign wealth funds and which applies in priority to the other articles of the Model Tax Convention.
Our view is, that by having a separate article dealing with sovereign wealth funds, rather than

piecemeal changes to relevant articles, the respective treaty negotiators can ensure greater certainty,
clarity and transparency for sovereign investors.

Finally, in some jurisdictions there is a blurring between assets of the sovereign and assets of the State.

In our view, in such circumstances the Sovereign should be entitled to treaty benefits as a resident of
his or her own state.

Neither this submission nor the article itself discusses sovereign immunity. It is up to each individual
state when negotiating a treaty, or under their domestic law, to determine if and how sovereign
immunity should operate.

If you have any questions in regards to our submission, please contact me on +61 29335 8876.
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Kind regards,

KPMG MEIJBURG & CO

eii /
\;VVV
;JV\ lxL~ij ok;
Steven Eco~omìCes
Lead Partner of KPMG Sovereign Wealth Fund Tax Task Force
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Executive Summary

1 KPMG broadly endorses the proposed amended commentary subject to the comments
in Appendix 1 attached.

2 However, KPMG strongly advocates the adoption by the OECD in its Model Tax
Convention of a separately dedicated article dealing with sovereign wealth funds along
the lines of the draft attached in Appendix 1.

3 In particular in relation to Appendix 1, KPMG is of the view that whilst historically

the treatment of sovereign wealth funds as an ordinary taxpayer subject to the ordinary
articles of a relevant treaty was acceptable, the number of sovereign wealth funds and,
more importantly, the levels of investment and the extent of cross-border investment
undertaken by them requires a more coherent, structured and carefully thought through
framework for the reciprocal taxing rights of treaty partners.

4 In the absence of such an approach, the question of the reciprocal rights to tax

sovereign wealth funds will continue to be treated as an afterthought by treaty
negotiators and the position will lack clarity, having regard to the piecemeal fashion in
which this issue has been dealt with in treaties up to this time.

5 For that reason, KPMG strongly advocates the adoption ofa dedicated provision of the
kind outlined in Appendix i.

Appendix 1- Draft Sovereign Wealth Fund Article

New Article - to be inserted either after Article 19 (the Government Service Article) or as Article
14 (currently there is no Article 14 in the 2008 Model Tax Convention).

Sovereign Wealth Funds

1 Class to which this article applies.

This article applies to a sovereign wealth fund in respect of passive income which it has
derived.

2 The allocation rule

Such passive income shall be exempt from tax in the Contracting State in which the income
arises
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3 Residency of sovereign wealth funds

A sovereign wealth fund shall be treated as being a resident of the country of which it is a
foreign government or in the event that it is a controlled entity the rules for determining the
residency of that controlled entity shall be determined in accordance with Article 4 of this
treaty.

4 Definitions in this Article

4.1 Sovereign wealthfund

"sovereign wealth fund" means:

(a) The government of a foreign country, or part of a foreign country; or

(b) An authority of a foreign country, if the authority is of a similar nature to an
authority that is an exempt government agency of the Contracting State; or

(c) An authority of the government of part of a foreign country, if the authority is of
a similar nature to an authority that is an exempt government agency of the
Contracting State; or

(d) A controlled entity of a sovereign wealth fund.

4.2 Controlled Entity

"controlled entity" of a sovereign wealth fund means:

An entity that is separate in form from a foreign sovereign or otherwise constitutes a
separate juridical entity, but only if it satisfies the following requirements:

. It is wholly owned by a sovereign wealth fund either directly or indirectly through

one or more controlled entities;

. It is organised under the laws of the Contracting State of the sovereign wealth

fund;
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. Its net earnings are credited to its own account or to other accounts of the

sovereign wealth fund for the sole use of the sovereign wealth fund or its ultimate
shareholder;

. Its assets vest in the sovereign wealth fund or its ultimate shareholder upon

dissolution for whatever reason.

4.3 Passive Income

"Passive Income" means:

. Interest income of any kind or any amount which is treated as akin to interest under
the domestic laws of the Contracting State in which the sovereign wealth fund

invests in;

. Royalty income where that royalty income is derived from the non-business
activities of a sovereign wealth fund;

. Dividends or any amount which is treated as akin to a dividend by the laws of the
Contracting State the sovereign wealth fund invests in.

5 Priority among classes

This article applies in priority to all other classes referred to in this treaty.
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