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Dear Jeffrey 

The Granting of Treaty Benefits with respect to the Income of Collective 
Investment Vehicles 

Please find our comments on the above consultation document.  

As you know, I was pleased to participate in the Informal Consultative Group which prepared an earlier 
version of this Report and we welcome this opportunity to comment on what constitutes an important 
issue. 

We welcome the clarification that the Draft Commentary brings to the subject and believe that the Report 
improves upon the work of the ICG.  We agree with the approach to allow economically similar CIVs to 
obtain similar benefits under a Treaty, particularly through looking at the taxation position in the round, 
including in the source state and at the investor level as well as at the level of the CIV. 

We are pleased to see that the Report deals with some countries’ concerns about the potential for 
deferral and makes the case why this is not necessarily detrimental to treaty access by a CIV. 

It is also good that the Report deals with the position currently as well as in the future (when treaties are 
amended or re-negotiated), covering practical considerations. 

We would comment specifically as follows: 

1. As for a CIV that is entitled under 6.17, we believe that the provision could also provide an 
option to claim under Article 10 (2) (a), where the CIV has the appropriate shareholding and this 
is precluded in the current wording by using the term “individual”. 

2. We welcome the discussion in paragraph 49 and the possibility set out in 6.28 to allow States to 
permit CIVs to elect their treatment rather than be fixed by type for a single country. 

3. We welcome the addition of the Publicly Traded Exemption, (6.32). 
4. One of the extensions to the UCITS Directive1, is to allow “master/feeder” structures, which will 

allow greater pooling of assets cross-border, generating economies of scale and allowing 
investors to participate in markets or instruments that may not be economically viable on a 
domestic basis. It would be helpful, in the Introduction to confirm that master funds can be 
regarded as widely-held, through the widely-held ownership of the feeder fund. 

 

1  Directive 2009/65/EC 
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5. We endorse the view that States should look to Equivalent Beneficiaries for funds relying on 
provision 6.21 rather than domestic investors (6.26). 

6. We concur with the views expressed in paragraphs 52 and 54 and believe that the proportional 
method of calculating a CIV’s entitlement under 6.21, should replace any general Limitation on 
Benefits clause in a Treaty as it could apply to a CIV. 

7. As for the definition of Equivalent Beneficiary, we suggest that the reference to “comprehensive 
information exchange” may be too narrowly interpreted, and thus it may be more appropriate to 
refer to “an effective information exchange relationship with the State of which the owner of the 
interest in the CIV is a resident allowing an exchange of information to confirm the treaty- 
entitlement of such owners.” 

8. We welcome the possibility to use share classes, to arrive at an understanding of the proportion 
of Equivalent Beneficiaries or to allow access to a Preferential Withholding Tax Rate. 

9. Please note that paragraph 6.33 refers to paragraphs 6.25 and 6.31, when it should refer to 6.26 
and 6.32, respectively. 

10. We believe that paragraph 6.28 should be extended to include reductions or relief under 
domestic law of the source country. 

11. We would be hopeful that use of quarterly determinations is the most onerous compliance that 
will be required in practice, and shorter or more pragmatic solutions can be agreed. This would 
need to allow some transitional relief until such time as managers and their intermediaries have 
had the time to reach out and get the evidence they need. 

If you require any further information, please do not hesitate to contact me. 

 
Yours sincerely 
 

Lynne Ed 
Ernst & Young LLP 
United Kingdom 
 


