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21 January, 2010 
Paris, France 
 
 
Mr Jeffrey Owens 
Director, CTPA 
OECD 
2, rue André Pascal 
75775 Paris 
France 
 
 
 
 
 
 
 
Dear Mr Owens, 
 
Re: Taxand Comments on the revised Draft of the new Article 7 of the OECD Model Tax 
Convention and related Commentaries changes issued on November 24, 2009 
 
Further to the publication of the Revised Article 7 of the OECD Tax Model Convention and related 

Commentaries, Taxand is honoured to provide comments. 

 

First of all, we would like to salute the Committee of Fiscal Affairs for its continual improvement to 

the efficiency of the Model Convention which is an essential tool for coordinating international 

taxation in the business community.  

 

In our view, the new Article 7 and related Commentaries ensure better certainty for taxpayers as 

they clarify some of the issues which were underlined in previous. More importantly, in general, the 

New Article provides taxpayers with the assurance that tax authorities will make coordinated efforts 

to provide relief from double taxation.  

 

Specifically however there is one paragraph which Taxand believes may present some issues and 

as such we would like to focus our comments here. The current wording of paragraph 3 of Article 7 

suggests tax authorities’ behaviour could harm the taxpayers’ ability to obtain relief from double 

taxation.  
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Paragraph 3 of Article 7 states that, should a Contracting State make, in accordance with 

paragraph 2 of Article 7, an adjustment which may affect the profit that is attributable to a PE 

located in one of the Contracting States (in practice the State of residence disregards some 

attribution of profit to the PE and consequently adjusts the profit of the enterprise, or the State 

where the PE is situated claims for higher allocation of profit to the PE), the other Contracting State 

shall make an appropriate reciprocal adjustment to the amount of the tax charged on those profits. 

 

Although we welcome this orientation, which puts the obligation on the other Contracting Sate to 

ensure relief from double taxation, such provision seems hardly viable in practice. In most cases 

the other Contacting State will justify its refusal to make the corresponding adjustment on the basis 

that the initial adjustment does not follow the rules expressed in paragraph 2, i.e. does not follow 

the arm’s length principle. Paragraph 3 creates an actual obligation for the other Contracting State 

to adjust symmetrically as set out in paragraph 54 of the Commentaries. Actually the significance 

of paragraph 3 seems rather limited since in most cases, where one Contracting State will consider 

the adjustment made by the other is not in accordance with paragraph 2 of the Article 7, the relief 

from double taxation will be ensured by the mutual agreement procedure according to Article 25 of 

the Model convention.  

 

Nonetheless in order to provide taxpayers with the utmost certainty it is important to keep such 

provision to ensure that double taxation will be relieved even where divergences in domestic laws 

may create double taxation, even when the Contracting States consider taxing each of them in 

conformity with paragraph 2.  

 

Furthermore the last sentence of paragraph 3 does not fully solve this issue as it reads the 

“Contracting States shall if necessary consult each other” without ensuring double taxation relief. 

Although paragraph 3 provides obligation for the other Contracting State to make a reciprocal 

adjustment, it is highly unlikely this will happen automatically, especially when both Contracting 

States do not have the same interpretation of paragraph 2. As paragraph 3 does neither provide 

guidance on how the other Contracting State should be obliged to make the reciprocal adjustment 

nor does it provide any indication regarding the method to be used, we feel the version proposed in 

paragraph 66 of the Commentaries is better worded for situations although it does not impose a 

legal obligation on the Other Contracting State – whereas such apparent legal obligation is inserted 

in paragraph 3 but seems lacking effectiveness in absence of constraining provision as mentioned 

above. 
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In the predictable case of a disagreement and consequently no automatic adjustment by the other 

Contracting State, the alternative version, namely paragraph 66, refers to the usual mutual 

agreement procedure to settle the dispute. We feel this version would be better aligned to the 

usual practices of tax authorities and gives the taxpayer an opportunity to gain relief from double 

taxation. In particular the alternative version imposes such relief: “…, the Contracting States shall 

eliminate any double taxation resulting there from by mutual agreement”.  

 

As emphasised by Commentaries (§67), this version is stronger than the standard paragraph 2 of 

Article 25, which merely requires the competent authorities to ―endeavour‖ to resolve a case by 

mutual agreement.  

 

Although we strongly support paragraph 66, we would like to comment respectfully, that it may be 

paradoxical to have a stronger obligation concerning cases of double taxation, in very limited 

instances, where Contracting States both comply with paragraph 2 of Article 7 according to their 

national law than concerning cases pertaining to paragraph 2 of Article 25 (i.e. usual mutual 

agreement cases). We encourage the Committee of Fiscal Affairs to consider adopting a similar 

approach (i.e. obligation for the Contracting States to ensure relief of the double taxation) for 

Article 25 in parallel with recent efforts to promote arbitration provisions. 

 

We appreciate this opportunity to provide comments to the Committee of Fiscal Affairs and would 

be pleased to discuss this further and / or to participate in any further discussion on these matters. 

More information on how to contact me and about Taxand is provided as Appendix I. Taxand is 

wholly committed to supporting the OECD Committee of Fiscal Affairs and we look forward to 

contributing to further debate. 

 

Yours sincerely, 

 

Antoine Glaize 
Head of Taxand Global Transfer Pricing 
The views reflected in this document are the views of the author and do not necessarily reflect the views of other 
members of Taxand organisation. 
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APPENDIX  I 
 

CONTACT DETAILS 
Antoine Glaize 
Head of Taxand Global Transfer Pricing 
T.  +33 623 088 006  
M. +33 611670922 
E.  antoine.glaize@arsene-taxand.com 

 
ABOUT TAXAND 
 
Taxand is a global network of leading tax advisors from independent member firms in nearly 50 countries. 
Taxand’s professionals—more than 300 tax partners and 2,000 tax advisors—grasp both the fine points of 
tax and the broader strategic implications, helping clients mitigate risk, manage their tax burden and drive the 
performance of their business. 

Taxand’s global transfer pricing team brings together specialists to help clients meet their transfer pricing 
obligations while achieving meaningful tax efficiencies. Made up of multi-jurisdictional and local experts who 
understand in depth the transfer pricing regulations and administrative practices at work worldwide, Taxand 
delivers high quality, proactive advice. Taxand’s independence ensures freedom from audit-based conflicts 
of interest and the delivery of a responsive service.  Drawing on broad collective industry knowledge, 
Taxand’s tightly knit, global network provides transfer pricing support, advice and implementation services to 
the largest corporations worldwide with clients throughout the Global 1,000 and beyond.  

 
www.taxand.com 
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