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 Dear Sir, 
 
 I wrote my LLM dissertation under the supervision of Prof. Avery Jones on 

the topic of non-discrimination and, in particular, how the non-discrimination 

provision of the OECD Model should be drafted in order to comply with the EC 

Treaty. 

 Consequently, I was very interested in reading this report. 

 In 1988 Kees van Raad wrote that the non-discrimination Article as laid down 

in Art. 24 of the OECD Model Convention constitutes an incoherent collection of 

fairly narrow clauses. Almost 20 years later Mary Bennet wrote in the NYU Tax Law 

Review that non-discrimination articles remain a fairly unexplored, largely incoherent 

set of rules. In my opinion this Report to a large extent is not aimed to change the 

above-referred conclusions. I admit that it is not easy to obtain a consensus among the 

OECD Member Countries on this issue in order to improve the international tax 

relations for the benefit of the entire international community. In light of this, I would 

like to present two comments on the Report with which I don’t agree: 

 In page 9 of the Report it is suggested to add a new paragraph 57.2 to the 

Commentary to Art. 24. to provide that withholding tax on the distribution of profits 

to non-resident shareholders does not violate Art. 24(5). I agree with the OECD 

position that Art. 24(5) cannot be interpreted to prevent withholding tax on 



non-resident shareholders. What I do not agree with is the argument used stating that 

“ the different treatment is not dependent on the fact that the capital of the company is 

owned or controlled by non-residents but, rather, on the fact that dividends paid to 

non-residents are treated differently”. In my view this is an invalid line of reasoning 

because it is circular. In fact non-residents shareholders are treated differently by 

domestic tax systems precisely because they are non-residents. 

 My second comment relates o the interpretation of the term “in the same 

circumstances”, stated in page 13 of the Report. Here it suggests another amendment 

to the Commentary introducing a new paragraph 4.1. This new paragraph expresses 

the idea that, in some cases, the comparison is not to be made in relation to a specific 

tax provision, but to the overall taxpayer status according to the law of a given State. I 

do not agree with such a position because according to this reasoning two taxpayers 

are never in the same circumstances. Therefore, in my opinion the “in the same 

circumstances” test should be seen in a restrictive manner in order to be able to 

ascertain if in relation to a specific tax provision there is a discrimination forbidden by 

Art. 24(1). Furthermore, this new paragraph contradicts the new proposed paragraph 

24.1 relating to the taxation of permanent establishments. Here, the proposal states 

that Art. 24(3) should be interpreted in the sense that the equal treatment principle of 

Art. 24(3) only applies to the permanent establishment’s own activities and, therefore, 

does not extend to rules that take into account other aspects of each domestic tax 

system such as rules that allow consolidation, transfer of losses or tax-free transfers of 

property between companies under common ownership. The restricted comparison 

made in relation to permanent establishments is incoherent with the broader 

comparison proposed in Art. 24(1). 

 I hope you find these comments useful. 
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