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Preface 

It is my pleasure to present the outcomes of the work jointly conducted by Receita Federal do Brasil and 

the OECD to assess the similarities and differences between the Brazilian and OECD transfer pricing 

frameworks. The findings reflect the fact that while the OECD system has evolved over timeï from the 

release of the 1979 Report to the latest edition of the OECD Transfer Pricing Guidelines ï the main features 

of the Brazilian system have for the most part remained unchanged since the adoption of our system in 

1996. Through the mutual analysis of the Brazilian and OECD systems, we have developed a 

comprehensive understanding of the gaps and divergences between the two, which are described in this 

report and assessed according to the policy objectives of transfer pricing rules. The conclusions of this 

work show that while some of the existing features of our system may perform positively in achieving some 

of the general policy objectives of transfer pricing rules ï such as ease of tax administration or tax certainty 

from a domestic perspective ï they may not always achieve the same results in respect of tax certainty 

from an international perspective. While designed to achieve ease of tax compliance, we have to admit 

that our rules do not always achieve that objective either. When benchmarked to the dual objective of 

transfer pricing rules, our current system delivers results that fall short from what was expected and 

evidence of double taxation arising in a number of cases was collected, and the outcome of our system in 

protecting the tax base in Brazil, which was initially one of the design objectives of our rules, raises serious 

concerns. These outcomes made us reflect on whether we shall maintain the current system as it stands 

or whether we shall strive to address the weaknesses of our system and build on its current strengths. 

While the answer to this question is simple, the solution will certainly require a lot of efforts and I count on 

all the stakeholders in joining our knowledge and forces to design a system which will be in line with the 

international standard as represented by the OECD Guidelines, yet also achieve the objectives that we 

strived to achieve from the early days, when our system was developed. Therefore, the report also outlines 

the direction of our next efforts, which is the full alignment with the OECD transfer pricing standard, and 

this is because our vision for the future aims at increasing integration and openness of Brazil. I would like 

us also to make it our joint effort with a view to producing an outcome that will be appropriate and work for 

Brazil, and which could be also an inspiration for other countries to follow. I count on all the stakeholders 

as well as on the OECD Secretariat and the countries who provided their generous assistance and support 

to achieve this goal. 

 

 

José Barroso Tostes Neto 

Special Secretary of Receita Federal do Brasil 
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This joint report marks yet another important step in strengthening cooperation between OECD and Brazil 

in tax matters. It builds on the collaboration started in 2010, when Brazil joined the Global Forum on 

Transparency and Exchange of Information for Tax Purposes, which today has over 155 members on an 

equal footing. This partnership was further expanded when Brazil became a member of the G20/OECD 

BEPS Project in 2013. Brazil has played a critical role in the ongoing development of both initiatives and 

has benefited from the implementation of the associated standards and peer reviews. It is also working 

with more than 130 countries and jurisdictions through the Inclusive Framework on BEPS to develop a 

consensus solution to the tax challenges arising from the digitalisation of the economy. 

The dialogue initiated with Receita Federal do Brasil 15 months ago on transfer pricing represents yet 

another major step forward in OECD-Brazil relations given the importance of transfer pricing policy in 

international taxation and the current differences in approaches. I am therefore very pleased that we can 

jointly present this report on the outcomes of our work on this thus far, which includes an in-depth analysis 

of the similarities and differences between the Brazilian and OECD transfer pricing frameworks as well as 

an assessment of these differences. 

The OECD Transfer Pricing Guidelines have evolved over time to ensure that they continue to achieve the 

dual objectives of transfer pricing rules, which are to secure the appropriate tax base in each jurisdiction 

and to avoid double taxation, thereby minimising conflict between tax administrations and promoting 

international trade and investment. Changes have been made to respond to changing business models, 

new issues and lessons learned by tax administrations around the world. This was most evident in the 

BEPS Project and is also a key objective in the ongoing work to address the tax challenges arising from 

the digitalisation of the economy.  

It is quite positive that Brazil is undertaking the first fundamental and comprehensive review of its transfer 

pricing rules in decades and the OECD is very pleased to be part of this process. The findings in this joint 

report highlight the importance that Brazil attaches to simplicity and the ease of application and 

administration of transfer pricing rules. This is a critical factor not only for Brazil but also for many other 

countries, and we are keeping these objectives in mind in our ongoing work on transfer pricing at the 

OECD. The report also emphasises the importance of tax certainty in the area of transfer pricing, not only 

in the domestic but also in the international context, given that MNEs operate internationally and risk double 

taxation where countries do not follow the same standards and principles. Achieving these noble 

objectives, yet failing to assure that Brazil is also able to determine the appropriate tax base and effectively 

collect the tax on the profits earned by the MNEs in Brazil would mean that the dual objective of transfer 

pricing rules has not been achieved, and this would undermine the development and transformation 

objectives of the country. 

The OECD looks forward to continuing to serve as a trusted partner to Receita Federal do Brasil in the 

next phase of this project. 

 

Grace Perez-Navarro 

Deputy Director of the OECD Centre for Tax Policy and Administration 
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Foreword 

The purpose of this report is to present the results of the technical analysis carried out as part of the joint 

OECD-Brazil ñTransfer Pricing in Brazilò project. This project was carried out jointly by the OECD and 

Receita Federal do Brasil (RFB) with the objective to examine the similarities and divergences between 

the Brazilian and OECD transfer pricing approaches to valuing cross-border transactions between 

associated enterprises for tax purposes. 

The 15-month work programme carried out by the OECD jointly with RFB included an in-depth analysis of 

the Brazilian transfer pricing legal and administrative framework as well as its application. Based on the 

assessment of its strengths and weaknesses, possible options were explored for Brazilôs alignment with 

the OECD internationally accepted transfer pricing standard, using the OECD Transfer Pricing Guidelines 

and other relevant OECD guidance as a reference for the analysis. 

Throughout this process, valuable input was collected both from multinational enterprise (MNE) groups 

with operations in Brazil and Brazilôs major trade and investment partners, to supplement and complete 

the assessment. 

In the perspective of aligning Brazilôs system with the OECD transfer pricing standard, the objective of any 

future efforts is to set the conditions for the implementation of a modern, simple and efficient transfer pricing 

system that is in line with the OECD standard. Such a system should achieve the dual objective of securing 

the appropriate tax base in Brazil and other concerned jurisdictions as well as avoiding double taxation, 

but it should also preserve simplicity for tax administrations and taxpayers alike, in an environment that 

fosters tax certainty both at the domestic and international level. 
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Executive summary 

In February 2018, the OECD and Brazil launched a joint project to examine the similarities and divergences 

between the Brazilian and OECD transfer pricing approaches to valuing cross-border transactions between 

associated enterprises for tax purposes. This initiative builds on Brazilôs robust engagement in the OECDôs 

tax work, which began in 2010 when it joined the Global Forum on Transparency and Exchange of 

Information for Tax Purposes, and was further strengthened in 2013 when it became a member of the G20/ 

OECD Project to counter Base Erosion and Profit Shifting (BEPS), which had a substantial focus on 

transfer pricing. Beyond just taxation, in 2017, Brazil also expressed interest in initiating the process to join 

the OECD. 

Objective: assessing the strengths and weaknesses of Brazilôs transfer pricing 

framework 

The 15-month work programme carried out by the OECD jointly with Receita Federal do Brasil (RFB) 

included an in-depth analysis of the Brazilian transfer pricing legal and administrative framework as well 

as its application. Based on the assessment of its strengths and weaknesses, possible options were 

explored for Brazilôs alignment with the OECD internationally accepted transfer pricing standard, using the 

OECD Transfer Pricing Guidelines and other relevant OECD guidance as a reference for the analysis.1 

Methodology ï gap analysis and assessment of effectiveness 

The technical analysis considered whether the main elements, concepts and objectives of the OECD 

guidance on transfer pricing were reflected in the Brazilian transfer pricing framework (gap analysis). The 

gaps or issues identified in the Brazilian framework were then assessed according to five objective criteria. 

The two first criteria are derived from the two main policy objectives of transfer pricing legislation, also 

referred to as the dual objective of transfer pricing rules, namely securing the appropriate tax base in each 

jurisdiction and avoiding double taxation. The other three are derived from other general tax policy 

objectives, namely ease of tax administration, ease of tax compliance, and tax certainty (from a domestic 

and international perspective). 

Throughout this process, valuable input was collected both from multinational enterprise (MNE) groups 

with operations in Brazil and Brazilôs major trade and investment partners, to supplement and complete 

the assessment. 

                                                
1 The three key OECD instruments on transfer pricing and income allocation are the 1995 OECD Council 

Recommendation, the 2008 Council Recommendation on Attribution of Profits to Permanent Establishments, and the 

2016 BEPS Transfer Pricing Recommendation. They contain important recommendations related to transfer pricing 

and income allocation. 
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Stages of the project 

The work programme was carried out in three stages: 

¶ Stage 1: preliminary analysis of the legal and administrative framework of Brazilôs transfer pricing 

rules;  

¶ Stage 2: assessment of the strengths and weaknesses of Brazilôs existing transfer pricing rules 

and administrative practices; and 

¶ Stage 3: options for alignment with the OECD transfer pricing standard. 

Key outcomes 

The analysis led to the identification of a number of issues resulting from gaps and divergences in the 

Brazilian transfer pricing framework as compared to the OECD framework. The assessment of these 

issues with regard to achieving the policy objectives of transfer pricing rules reveals there are weaknesses 

in Brazilôs framework, which result in BEPS and double taxation. The assessment also recognises the 

strengths of the Brazilian approach in terms of ease of compliance for taxpayers and ease of 

administration by the tax authority, which are also important policy objectives. However, these 

objectives should not undermine the achievement of the dual objective of transfer pricing rules, 

namely to secure the appropriate tax base in each jurisdiction and to avoid double taxation. 

Simplicity and administrability must not compromise the protection of the tax base against BEPS or create 

uncertainty for cross-border business resulting from double taxation. Ease of administration and 

compliance are nevertheless important goals for Brazil, and for any transfer pricing system in general but 

they can be achieved through measures that can be consistent with the armôs length principle and 

internationally accepted practice. 

In the context of considering alignment of Brazilôs system with the OECD transfer pricing standard, the 

objective of any future efforts is to set the conditions for the implementation of a modern, simple and 

efficient transfer pricing system that is in line with the OECD standard. 

Such a system should achieve the dual objective of securing the appropriate tax base in Brazil and 

other concerned jurisdictions as well as avoiding double taxation, but it should also preserve 

simplicity for tax administrations and taxpayers alike, in an environment that fosters tax certainty 

both at the domestic and international level. 

Options for greater alignment with the OECD Transfer Pricing Guidelines were explored in light of the 

findings of the technical analysis and two possible options for alignment were identified ï both leading to 

full alignment with the OECD standard, with one of the options contemplating an immediate 

alignment while the other option contemplates a gradual alignment process. 

Background 

Brazilôs position as the ninth largest economy in the world and the continuous process of globalisation 

make the taxation of MNE groups, and transfer pricing in particular, a key tax policy issue in Brazil. 

Transfer pricing rules aim at ensuring that the profits arising from commercial and financial transactions 

between members of an MNE group are allocated in a manner that reflects the value contributed by each 

of the parties. Accordingly, transfer pricing rules should ensure the appropriate tax base is secured and 

thus also contribute to the prevention of the erosion of countriesô tax bases and the shifting of profits to 

jurisdictions with low or no tax liability and where little or no economic activities occur, while also preventing 

double taxation and distortion of investment decisions and competition among companies. 
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Key reasons for the project 

¶ Brazil operates a transfer pricing regime that has remained relatively unchanged since it was 

enacted in 1996; 

¶ The system was inspired by the work of the OECD (1979 Report) but has not evolved significantly 

since then, whereas the OECD transfer pricing guidance was revised significantly with the 

publication of the OECD Transfer Pricing Guidelines in 1995, and has been updated and clarified 

on a regular basis, with significant updates in 2010 and 2017;2 

¶ The most significant changes resulted from the BEPS Project ï particularly BEPS Actions 8-10 to 

address and limit tax avoidance and abuse through transfer pricing practices; 

¶ The Brazilian transfer pricing system contains a number of significant gaps and divergences 

from the OECD system, which reportedly led to double taxation on the one hand and BEPS 

opportunities on the other. It was therefore considered desirable to better understand the specific 

divergences and their effects (impact on investment and revenue collection); 

¶ Given Brazilôs expression of interest to join the OECD, it was useful to already start considering 

the degree of alignment of the existing regime with the OECD standards that would be desirable 

to improve the Brazilian system as well as the changes needed to avoid obstacles to accession. 

Origins of Brazilôs transfer pricing legislation 

Brazil enacted transfer pricing legislation in 1996. Specific provisions with regard to transfer pricing were 

necessary given the increase in foreign investment inflow during the 1990s, which, despite periodic 

decreases that reflected worldwide crises, has continued since then. With the adoption of transfer pricing 

rules, Brazil aimed at òpreventing the detrimental transfer of resources to foreign countries through the manipulation of prices 

used in the importation or exportation of goods, services or rights, in transactions with non-resident related partiesò.3 

In the international context, the OECD guidance enshrined in the OECD Transfer Pricing Guidelines for 

Multinational Enterprises and Tax Administrations is followed by most countries around the world in their 

efforts to ensure the appropriate tax base is secured and that both double taxation and base erosion and 

profit shifting are prevented. While the Brazilian transfer pricing legislation was clearly inspired by the 

OECD transfer pricing guidance available at the time of its introduction in 1996, it has not significantly 

evolved since then or incorporated the subsequent changes to the OECD guidance. As a result, Brazilôs 

transfer pricing regime is not fully aligned with the international standard, the ñarmôs length principleò, 

embodied in Article 9 of the OECD Model Tax Convention and the United Nations Model Tax Convention 

and the application of which is interpreted in detail in the OECD Guidelines. 

Brazilôs active role in OECD work 

Over the past two decades, Brazil has actively participated in international debates on tax issues in different 

multilateral fora, including the OECD and the United Nations, and through regional initiatives. As a G20 

country, Brazil has been in the front line of the most recent and decisive projects shaping the rules of 

international taxation, such as the G20/OECD BEPS Project and the ongoing work on the tax challenges 

arising from digitalisation. 

                                                
2 Changes to the OECD Guidelines do not require their formal re-edition, as any guidance approved by the Inclusive 

Framework on BEPS becomes effective upon approval and publication, even before they are incorporated in the 

OECD Guidelines. The revised guidance resulting from the BEPS Project was only incorporated in the 2017 edition. 

3 Explanatory Statement (Exposição de Motivos) no 470, 15 October 1996. 
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Focus on transfer pricing 

The BEPS Project provided a new opportunity for the OECD to engage with Brazil on transfer pricing 

matters, with two policy dialogue events being held in 2014 and 2015. In May 2017, at the request of Brazil 

and with the support of the European Commission, the OECD held a third workshop with tax officials from 

Receita Federal do Brasil (RFB), focussed on building a better mutual understanding of the Brazilian and 

OECD transfer pricing systems. 

The ñTransfer Pricing in Brazilò project provided an opportunity for the OECD and Brazil to jointly carry out 

a detailed and thorough analysis of the strengths and weaknesses as well as the similarities and 

differences between the two systems. In light of the findings of this assessment, the project also explored 

the potential for Brazil to move closer to the OECD transfer pricing standard, which is a critical benchmark 

for OECD member countries, and followed by most countries around the world. 

Brazilôs position on key instruments 

Ensuring the primacy of the armôs length principle as set out in the OECD Transfer Pricing Guidelines is 

required as one of the OECD Committee on Fiscal Affairsô Core Principles for assessing accession 

candidate countries (i.e. adherence to the Guidelines). 

Eliminating double taxation through ensuring the primacy of the armôs length principle, as set out in the OECDôs 
Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, for the determination of 
transfer pricing between associated enterprises. 

The three key OECD instruments on transfer pricing and income allocation are the 1995 OECD Council 

Recommendation,4 the 2008 Council Recommendation on Attribution of Profits to Permanent 

Establishments,5 and the 2016 BEPS Transfer Pricing Recommendation.6 As of today, Brazil has not 

adhered to the 1995 OECD Council Recommendation or the 2016 BEPS Transfer Pricing 

Recommendation, which means that Brazil has not undertaken the commitment to follow the OECD 

Transfer Pricing Guidelines. Brazil has not adhered to the 2008 Council Recommendation on Attribution 

of Profits to PEs either. In addition, Brazil introduced a footnote in the OECD Guidelines for Multinational 

Enterprises,7 which reads as follows: 

One non-OECD adhering country, Brazil, does not apply the OECD Transfer Pricing Guidelines in its jurisdiction 
and accordingly the use of the guidance in those Guidelines by multinational enterprises for purposes of 
determining taxable income from their operations in this country does not apply in the light of the tax obligations 
set out in the legislation of this country. 

                                                
4 Recommendation of the Council on the Determination of Transfer Pricing between Associated Enterprises, as last 

amended in 2017, OECD/LEGAL/0279. 

5 Recommendation of the Council on Attribution of Profits to Permanent Establishments, as amended in 2009 and 

2010, OECD/LEGAL/0368. 

6 Recommendation of the Council on Base Erosion and Profit Shifting Measures Related to Transfer Pricing, 

OECD/LEGAL/0424. 

71OECD (2011), OECD Guidelines for Multinational Enterprises, OECD Publishing. 

http://dx.doi.org/10.1787/9789264115415-en. 

https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0279
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0368
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0424
http://dx.doi.org/10.1787/9789264115415-en
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Broader context of accession 

On 29 May 2019, Brazil sent a formal request for initiating an accession process to the OECD. As 

mentioned above, within the context of the possible accession of Brazil to the OECD, adherence to the 

armôs length principle is expected by OECD member countries. Therefore, changes to Brazilôs transfer 

pricing framework with a view to aligning the existing rules with the OECD standard should be 

contemplated in the light of a future accession process. 

Findings of the assessment of effectiveness and general conclusions 

¶ A large number of the gaps and divergences lead to instances of double taxation. The 

differences identified between Brazilôs framework and the OECD framework increase the risk of 

double taxation, and therefore hinder international trade and investment by creating distortions and 

tax uncertainty for businesses operating cross-border. The input collected from the business 

community and Brazilôs key trading partners confirms this conclusion. 

¶ A large number of the gaps create BEPS risks, leading to loss of tax revenue. Significant 

weaknesses can be found in the Brazilian transfer pricing system, notably because of the absence 

of special considerations for more complex transactions (e.g., transactions involving the use or 

transfer of intangibles, intra-group service transactions, and transactions comprising business 

restructurings, among others) and the general inadequacy of the current rules for dealing with these 

transactions. Weaknesses can also be found in particular due to the combination of unique features 

of the system, such as the fixed margins approach, the freedom of selection of the method, among 

others. The input collected from the business community and key trading partners also confirms 

this conclusion. 

¶ The existing system favours some categories of taxpayers to the detriment of others and 

provides tax planning opportunities. Some categories of taxpayers or taxpayers in specific 

situations may be able to exploit the existing system to their advantage and benefit from under-

taxation, which is exploited by tax planning strategies, while other taxpayers suffer over-taxation 

leading to potentially unrelieved double taxation.  

¶ Tax administration and tax compliance aspects of the Brazilian system are generally 

conducive to ease of tax administration and tax compliance. Brazilian transfer pricing system 

is often characterised by its practicality, predictability and tax certainty, but only domestically. Some 

of the features of the current transfer pricing rules may be perceived as attractive qualities with 

respect to providing simplicity, such as the absence of the need for comprehensive comparability 

(including functional and risk) analysis, the freedom of selection of the method, the use of the fixed 

margins approach, among others. However, it emerged from the assessment that these 

perceptions of simplicity are relative and complexity does arise from other features, mainly the 

item-per-item approach, the strict standard of comparability, and documentation requirements in 

certain situations. Notwithstanding the unintended consequences of certain aspects of the transfer 

pricing legislation in Brazil, which negatively affect the ability of the country to attract trade and 

investment and also lead to losses of tax revenues, the Brazilian system is characterised by its 

ability to bring simplicity and practicality to the process of performing a transfer pricing analysis. 

The methodology applied in Brazil overcomes challenges related to the lack of information 

available on comparable uncontrolled transactions and profitability levels and requires only limited 

resources to be applied, and the prescriptive nature of the rules also potentially reduces costs and 

time involved in litigating transfer pricing cases. 
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¶ Tax certainty is generally provided but only from a domestic perspective; significant tax 

uncertainty is observed from an international perspective. Tax certainty is provided from a 

domestic perspective, but it also benefits some taxpayers by assuring in some cases that the tax 

planning strategies introduced by taxpayers, which lead to losses of revenues in Brazil, cannot be 

challenged by the Brazilian tax administration. Tax certainty, however, matters also from the cross-

border perspective, but due to the existing divergences between the Brazilian system and OECD 

compliant systems around the world, taxpayers face the risks and uncertainty related to double 

taxation as well as potential disputes and challenges raised by tax administrations in other 

jurisdictions. 

¶ Further tax uncertainty, even domestically, results from the absence of special 

considerations or very limited guidance for issues related to specific types of transactions, 

i.e. transactions involving the use or transfer of intangibles, intra-group services, transactions 

comprising business restructurings, cost contribution arrangements, and issues related to the 

attribution of profits to permanent establishments. 

Towards convergence with the OECD standard: what are the options for 

alignment? 

Options for greater alignment with the OECD Transfer Pricing Guidelines were explored in light of the 

findings of the technical analysis. 

Full alignment: immediate vs. gradual 

The two options for alignment under consideration are the following: 

¶ Full and immediate alignment: the first option would seek to immediately align the Brazilian 

transfer pricing rules with the OECD standard, including the armôs length principle and the guidance 

for its application contained in the OECD Transfer Pricing Guidelines and other relevant guidance 

and make the new rules and regulations applicable to all taxpayers immediately. 

¶ Full and gradual alignment: the second option involves the same process, but this process is 

structured in stages so as to allow for the gradual implementation of the new and/or amended 

provisions over a longer period of time. This approach also offers the opportunity to prioritise the 

different needs with respect to the tax structure, administrative aspects, expertise of the workforce 

including the preparedness of the taxpayers, etc., as changes are progressively implemented. A 

gradual alignment could follow different approaches. It appears that the most reasonable approach 

would be to set the conditions for a progressive transition of bringing the taxpayers represented by 

large MNE groups (to be determined with a reference to a reasonable group revenue threshold) 

into the new system in the short-term, while allowing the voluntary entry in the new regime also by 

smaller MNE groups. Gradually, by lowering the threshold based on an analysis of the population 

of taxpayers, as many times as deemed necessary (in the longer-term), all taxpayers will start 

applying the new regime. In the meantime, the necessary simplification measures will be developed 

to ensure continuous ease of tax compliance, efficiency of tax administration as well as tax certainty 

from both a domestic and international perspective. 

Why not partial alignment and/or a dual system? 

A partial alignment was also considered and evaluated during the project. A partial alignment, which could 

entail alignment only in certain areas (e.g. specific types of transactions), implies that significant gaps 

would remain in the system with negative effects on tax certainty, the compliance burden, as well as risks 

of persisting double taxation and loss of tax revenue. 
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Partial alignment was thus dismissed as a viable option, along with any connected idea of a dual system 

that would offer taxpayers the choice to continue applying the existing rules. A dual system could have 

disastrous consequences for revenue collection, as it would further open the door to tax planning that 

would allow taxpayers to apply the regime that is the most favourable from a tax perspective. 

A partial alignment that would address only the missing elements in the current framework but would 

maintain all the other features of the Brazilian system would still lead to double taxation and losses of 

revenue and would make it difficult for Brazil to both integrate global value chains and to accede to the 

OECD. A partial alignment in the form of allowing for the possibility of opting-out of the current regime to 

apply rules that follow the armôs length principle would lead to transfer pricing ñregime-shoppingò, and 

consequently to a loss of revenue. It would allow continued BEPS practices, as taxpayers would cherry-

pick the regime they wish to apply with the motivation to pay less tax. 

Reasons for favouring a gradual alignment 

In light of the evaluation of the advantages and disadvantages of the two options, the gradual option in its 

horizontal conceptualisation (i.e. applying to an established group of taxpayers rather than a group of 

transactions) rather than its vertical conceptualisation (i.e. gradually applying to different types of 

transactions) appears to be the most sensible way forward for the following reasons: 

¶ It allows the process to address the specific challenges of small and medium enterprises by 

distinguishing them based on their ability and likely preparedness to apply a new system of rules; 

¶ It allows small and medium enterprises to continue applying the existing rules for a short period 

until the new specific safe harbours and simplification measures are designed and 

implemented; 

¶ It avoids the challenges related to the interaction between types of transactions (e.g., 

interrelated, embedded transactions); and 

¶ It provides the opportunity to prioritise and sequence the implementation of the different 

components of the system. 

Preserving simplicity as a key policy goal 

Full alignment does not mean that Brazil will lose the ñpositiveò aspects of the current transfer 

pricing system. Both scenarios consider simplification, ease of tax administration, ease of tax compliance, 

and tax certainty as critical objectives and simplicity and certainty should remain high on the agenda of 

priorities in the process of aligning the system. 

Therefore, the options for alignment also consider how to maintain a number of elements of 

simplification, which provide ease of tax administration, ease of tax compliance and tax certainty. 

An important consideration relates to preserving the benefits of the existing system in terms of simplicity 

and predictability. This could mean transforming the existing fixed margins into carefully designed safe 

harbours and further refining them to ensure conformity with the armôs length principle and that they reflect 

economic reality and industry practices, which is not the case of the fixed margins currently. 

A series of carefully designed safe harbours, i.e. simplified approaches for determining or 

approximating the armôs length price, can achieve similar benefits in terms of simplicity and 

certainty, and contribute towards reduced tax compliance costs for taxpayers and towards more 

efficient tax administration and tax certainty. These various safe harbours, if properly designed (in line 

with the armôs length principle) and applied in appropriate circumstances (under specified eligibility criteria), 

may prove to be a more effective tool than the current rigid fixed margins approach, while at the same time 

neutralise its negative effects (double taxation and loss of tax revenue). 
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Motivations to align and main benefits of alignment 

Divergences and gaps are harmful to Brazil in multiple ways: 

¶ Certain aspects of the current system can be gamed and exploited to the detriment of Brazilôs tax 

base and revenue collection, and significant risks of BEPS were identified; 

¶ The current rules lead to outcomes that result in an unlevel playing field for taxpayers, where some 

taxpayers face excessive tax burdens in relation to the profits earned in Brazil, while others benefit 

from significantly lower tax burdens, where the rules allow them to recognise only a minimal amount 

of income in Brazil thereby enabling profits to be shifted abroad to lower or no tax jurisdictions; 

¶ Numerous taxpayers with operations in Brazil suffer from double taxation, which is sometimes 

referred to as a ñsunken costò of doing business in the country; 

¶ Other taxpayers avoid Brazil as the destination of their investments due to the inherent double 

taxation risks, which significantly increase the cost of doing business in Brazil in addition to the 

other barriers currently preventing Brazil from integrating the global value chains of MNE groups; 

¶ The existing rules fail to appropriately apprehend more complex and sophisticated types of 

transactions and fail to recognise some of the key profit drivers of modern business models, which 

means that the rules cannot cope with todayôs technology-driven business world and integrated 

way of doing business in many respects; 

¶ The simplicity and certainty offered by the current system is perceived as an important feature, but 

as the rules currently interact, it is delivering simplification outcomes at best only in some cases, 

and only from a domestic perspective, while tax uncertainty in the cross-border context clearly 

prevails; and 

¶ Brazil is missing out on trade and investment opportunities as a result of the double taxation risks 

and Brazil is losing significant revenue due to the gaps and divergences presented by the Brazilian 

approach to transfer pricing, which departs from internationally accepted policies and practices, 

and is partially responsible for deterring foreign investments. 

Therefore, comprehensive changes to Brazilôs transfer pricing framework have the potential to address 

some of the gaps and divergences identified and, together with other measures and co-ordinated with 

other policies, to contribute towards achieving important benefits in terms of revenue and trade/investment 

opportunities as well. In addition to mobilising additional tax revenue that is currently being forfeited, it will 

promote trade and investment in Brazil and contribute to the countryôs integration in global value chains, 

while also minimising conflict and disputes with other tax administrations. The main benefits of alignment 

include: 

¶ Avoiding and eliminating double taxation, which results from the existing gaps and divergences; 

¶ Preventing loss of revenue due to current BEPS practices, which also creates inequality within 

the current system, where some taxpayers are treated more favourably than others; 

¶ Increasing tax certainty from an international perspective; 

¶ Integrating Brazil in global value chains and fostering trade and investment in Brazil; and 

¶ Facilitating Brazilôs accession to the OECD. 
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Introduction 

1. This report is a consolidated version of the outcomes of the three stages of the OECD-Brazil 

ñTransfer Pricing in Brazilò project. A project which represents another milestone in deepening the dialogue 

between Brazil and the OECD on transfer pricing matters, and has led to a comprehensive joint 

assessment by the OECD Secretariat and Receita Federal do Brasil (RFB) of the strengths and 

weaknesses of existing transfer pricing rules and administrative practices in Brazil based on a two-step 

analysis: gap analysis to analyse the similarities and differences between the Brazilian rules and the OECD 

Guidelines and an assessment of the effectiveness of the Brazilian transfer pricing rules and administrative 

practices on achieving important tax policy objectives, including the dual objective of transfer pricing 

legislation, which is to secure the appropriate tax base in each jurisdiction and to avoid double taxation, as 

well as broader tax policy objectives, namely ease of tax compliance, ease of tax administration and tax 

certainty, in the areas where they depart from the OECD standard. 

2. The structure of this report is as follows. Part 1 provides the background of the OECD-RFB 

dialogue on transfer pricing matters and an overview of the project. Part 2 contains the in-depth analysis 

of existing transfer pricing rules and administrative practices in Brazil and the findings of the assessment. 

It describes the relevant OECD guidance and identifies the gaps and differences as compared to the 

transfer pricing framework in Brazil, before assessing how these differences interact with the policy 

objectives of transfer pricing legislation and other general tax policy objectives in the particular case of 

Brazil. Part 3 explores possible options for alignment between Brazilôs transfer pricing framework and the 

internationally accepted OECD transfer pricing standard. This part contains a discussion of two ways to 

achieve full alignment of the Brazilian transfer pricing system with the OECD system, either immediately 

or gradually, in light of the issues that should be addressed in the process of aligning Brazilôs policies and 

practices. 

3. The report also has two annexes. Annex A contains a summary of the submissions received from 

entities that are member of multinational enterprise groups with business activities in Brazil in response to 

a questionnaire on their experience regarding the application of the Brazilian transfer pricing rules. Annex B 

contains a summary of the input provided by jurisdictions which are considered Brazilôs key trading and 

investment partners in response to a questionnaire on their experience with the interaction of existing 

transfer pricing rules and practices in Brazil with the OECD-compliant transfer pricing rules and practices 

followed by these jurisdictions. 
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Part I Background of the 

OECD-Brazil dialogue on 

transfer pricing matters and 

overview of the òTransfer 

Pricing in Braziló project 
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This chapter provides the background of the OECD-Brazil dialogue on 

transfer pricing matters by describing the authoritative framework of the 

OECD transfer pricing standard and the origins of Brazilôs transfer pricing 

framework. It then provides a description of Brazilôs positions on the relevant 

legal instruments and OECD guidance on transfer pricing. 

1 Background of the OECD-Brazil 

dialogue on transfer pricing 

matters 
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1.1. The OECD transfer pricing standard 

4. The OECD transfer pricing standard finds its authority in the relevant Core Principles of the 

Committee on Fiscal Affairs and the recommendations found in the relevant OECD legal instruments. 

1.1.1. CFAôs Core Principles related to transfer pricing 

5. Ensuring the primacy of the armôs length principle as set out in the OECD Transfer Pricing 

Guidelines is required of OECD member countries as one of the OECD Committee on Fiscal Affairsô Core 

Principles. 

Box 1.1. Core Principles 

The Core Principles for Accession serve as a technical basis to evaluate a candidate countryôs policies 

and practices as compared to the OECD best policies and practices in the area of taxation. This 

evaluation forms one part of the two-pronged analysis by the Committee on Fiscal Affairs. The 

evaluation of a candidate countryôs willingness and ability to implement the relevant OECD legal 

instruments forms the second part of the analysis. 

The relevant Core Principles are: 

(i) Eliminating international double taxation on income and capital without creating opportunities 
for non-taxation or reduced taxation through complying with the key substantive conditions 
underlying the OECD Model Tax Convention; 

(é) 

(iii) Eliminating double taxation through ensuring the primacy of the armôs length principle, as set 
out in the OECDôs Transfer Pricing Guidelines for Multinational Enterprises and Tax 
Administrations, for the determination of transfer pricing between associated enterprises; 

(iv) Addressing Base Erosion and Profit Shifting (BEPS) in accordance with the BEPS package and 
the ongoing work of the Inclusive Framework on BEPS; 

Source: OECD Work on Taxation, www.oecd.org/tax/centre-for-tax-policy-and-administration-brochure.pdf. 

1.1.2. OECD legal instruments on transfer pricing 

6. The three key OECD instruments on transfer pricing and income allocation are the 1995 OECD 

Council Recommendation, the 2008 Council Recommendation on Attribution of Profits to Permanent 

Establishments, and the 2016 BEPS Transfer Pricing Recommendation. They contain important 

recommendations related to transfer pricing and income allocation. 

http://www.oecd.org/tax/centre-for-tax-policy-and-administration-brochure.pdf
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Box 1.2. OECD Council Recommendations on transfer pricing 

1995 OECD Council Recommendation 

This OECD legal instrument formulate the following recommendations to Members and non-Members: 

I. RECOMMENDS that Members and non-Members adhering to this Recommendation (hereafter the 
ñAdherentsò): 

i) follow, when reviewing, and if necessary, adjusting transfer pricing between associated enterprises for 
the purposes of determining taxable income, the Guidelines ï considering the whole of the Guidelines and 
the interaction of the different chapters ï for arriving at armôs length pricing for transactions between 
associated enterprises; 

ii) encourage taxpayers to follow the Guidelines; to that effect Adherents should give the Guidelines 
publicity and have them translated, where necessary, into their national language(s); 

iii) develop further co-operation, on a bilateral or multilateral basis, in matters pertaining to transfer pricing. 

2008 Council Recommendation on Attribution of Profits to PEs 

This OECD legal instrument formulates the following recommendation to the governments of member 

countries: 

I. RECOMMENDS to the Governments of Member countries: 

i) that their tax administrations follow, when applying the provisions of their bilateral tax conventions that 
are drafted on the basis of the pre-2010 Article 7 of the Model Tax Convention, the guidance in the 2008 
Report to the extent that its conclusions do not conflict with the 2008 Commentary on Article 7; 

ii) that their tax administrations encourage taxpayers to follow the guidance in the 2008 Report when 
applying the provisions of bilateral tax conventions that are drafted on the basis of the pre-2010 Article 7 of 
the Model Tax Convention and, to that end, that they give the 2008 Report publicity in their country and 
have it translated, where necessary, into their national language(s); 

iii) that their tax administrations follow, when applying the provisions of their bilateral tax conventions that 
are drafted on the basis of the 2010 Article 7 of the Model Tax Convention, the guidance in the 2010 Report; 

iv) that their tax administrations encourage taxpayers to follow the guidance in the 2010 Report when 
applying the provisions of bilateral tax conventions that are drafted on the basis of the 2010 Article 7 of the 
Model Tax Convention and, to that end, that they give the 2010 Report publicity in their country and have 
it translated, where necessary, into their national language(s). 

2016 BEPS Transfer Pricing Recommendation 

This OECD legal instrument formulates the following recommendation: 

I. RECOMMENDS that Members and non-Members having adhered to this Recommendation (hereafter 
the ñAdherentsò) follow the guidance set out in the Actions 8-10 Report and the Action 13 Report. 

Source: Recommendation of the Council on the Determination of Transfer Pricing between Associated Enterprises, as last amended in 

2017, OECD/LEGAL/0279; Source: Recommendation of the Council on Attribution of Profits to Permanent Establishments, as amended in 

2009 and 2010, OECD/LEGAL/0368; Recommendation of the Council on Base Erosion and Profit Shifting Measures Related to Transfer 

Pricing, OECD/LEGAL/0424. 

https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0279
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0368
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0424
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1.2. Origins of the transfer pricing legislation in Brazil 

7. The adoption of transfer pricing rules in Brazil took place in 1996, several years after Brazil had 

developed its tax treaty network. The tax conventions entered into by Brazil contain the elements of the 

armôs length principle, but they reflect only the wording of paragraph 1 of Article 9 of the OECD Model Tax 

Convention. To date, Brazil has 33 tax treaties in force, including treaties with Brazilôs main trading 

partners, with the exception of the United States, Germany and the United Kingdom. 

8. The tax treaties signed in the 1970s were the result of the economic policy of Brazil at that time, 

which was aimed at improving the inbound flow of capital and also outbound export transactions. In the 

following years, Brazil received substantial amounts of foreign direct investment and, even today, it is 

considered a capital importing country, since its inward foreign direct investment (FDI) stock exceeds its 

outward FDI stock. 

9. The enactment of specific provisions with regard to transfer pricing in the Brazilian legislation was 

necessary given the increase in foreign investment inflow during the 1990s. The numbers grew significantly 

from 1994 onwards, with periodic slight decreases that reflected worldwide crises but that did not 

jeopardise the continuity of capital inflow. The adoption of transfer pricing rules in Brazil was however 

focussed only on one of the objectives of transfer pricing rules. The legislative intent clearly aimed at 

ñpreventing the detrimental transfer of resources to foreign countries through the manipulation of prices used in the importation 

or exportation of goods, services or rights, in transactions with non-resident related partiesò.8 

1.2.1. Adoption of transfer pricing legislation 

10. Accordingly, in 1996, Brazil enacted domestic legislation with regard to transfer pricing, i.e. Law 

9430/1996, effective as of 1 January 1997. The Brazilian transfer pricing rules determine the maximum 

deductible price for imports and the minimum taxable price for exports. Transfer pricing adjustments have 

consequences for income tax purposes, as well as for the social contribution on profits. Since its adoption, 

the transfer pricing system has been amended several times, most recently in 2019. In developing its 

transfer pricing rules, Brazilôs legislature seems to have given weight to some of the challenges presented 

by the implementation and administration of a transfer pricing system, such as the lack of information 

available on comparable uncontrolled transactions and profitability levels, limited administrative resources, 

and the costs and time involved in litigating transfer pricing cases. 

11. Considering these factors, Brazil developed a system that is often characterised as: 

¶ Protecting the Brazilian tax base: the Brazilian transfer pricing rules require multinational 

enterprises doing business in Brazil to report for tax purposes gross margins fixed by the 

legislation, regardless of the actual economic features of the controlled transactions. 

¶ Ensuring predictability: one of the aims of the system is to reduce uncertainty about the taxation 

of profits. 

¶ Respecting strict legality: the Brazilian transfer pricing system complies with the Brazilian 

Constitution, which authorises discretionary powers to the administration when assessing the 

taxpayer's tax liability within the limits of the law. 

¶ Being practical: the Brazilian transfer pricing rules minimise administrative and compliance costs 

for both the administration and taxpayers. This is especially important when a country does not 

have a highly specialised tax administration, as was the case in Brazil when the rules were adopted. 

                                                
8 Explanatory Statement (Exposição de Motivos) no 470, 15 October 1996. 
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1.2.2. The Brazilian transfer pricing system and the armôs length principle 

12. When the system was adopted in 1996, the Brazilian Congress indicated that the transfer pricing 

rules were in accordance with the rules adopted by the OECD members. 

13. According to the Explanatory Statement to Law 9430/1996: 

The rules set forth in articles 18 to 24 represent a significant improvement in domestic legislation in view of the 
current globalization process, which affects all modern economies. In this specific case, in accordance with 
the rules adopted by the OECD members, certain rules have been proposed in order to control so called 
ñtransfer pricingò, to prevent the detrimental transfer of resources to foreign countries, through manipulation of 
prices used in the importation or exportation of goods, services or rights, in transactions with a non-resident 

related party.9 

14. Despite this statement, neither the legislation nor the regulations in force contain an explicit 

reference to the armôs length principle or to the OECD Transfer Pricing Guidelines. 

15.  The differences between the Brazilian transfer pricing rules and the interpretation of the armôs 

length principle contained in the OECD Guidelines may raise the question of whether the Brazilian transfer 

pricing rules are actually consistent with the armôs length principle. Brazil has previously explicitly indicated 

that its transfer pricing legislation is in line with the armôs length principle (see further below the footnote 

included at its request in the Executive Summary of the BEPS Actions 8-10 Report). Also, the 

Administrative Tax Court of Appeals (CARF) has indicated in three important administrative decisions that 

the Brazilian transfer pricing rules are compatible with the armôs length principle.10 

16.  On the other hand, various practitioners and academics argue that the Brazilian transfer pricing 

system is not based on the armôs length principle, as the Brazilian system is aimed at securing a minimum 

tax revenue, as opposed to determining the price for tax purposes of cross-border transactions between 

associated enterprises based on what independent parties would have agreed in comparable 

circumstances. It is relevant to highlight that even those authors who view the Brazilian rules as consistent 

with the armôs length principle acknowledge that the rules can lead to results that differ from armôs length 

outcomes; however, they add that this divergence is compensated by a greater degree of simplicity and 

certainty compared to the OECD transfer pricing approach. 

1.3. Brazilôs positions on OECD legal instruments and guidance related to 

transfer pricing 

17. Adherence to the OECD Guidelines is one of the OECD CFAôs Core Principles, which candidates 

to OECD membership are expected to follow. The specific commitment of OECD member countries in the 

area of transfer pricing requires: 

Eliminating double taxation through ensuring the primacy of the armôs length principle, as set out in the OECDôs 
Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, for the determination of 
transfer pricing between associated enterprises. 

                                                
9 Explanatory Statement (Exposição de Motivos) no 470, 15 October 1996, paragraph 12 at pages 82-86 of the annex 

document, available at this link: http://imagem.camara.gov.br/Imagem/d/pdf/DCD19NOV1996.pdf#page=43. 

10 CARF, First Chamber, judgment 101-96665 (17.04.2008); CARF, Eigth Chamber, judgment 108-09.763 

(29.01.2009); CARF, First Chamber, judgment 110300.60 (17.01.2012). 

http://imagem.camara.gov.br/Imagem/d/pdf/DCD19NOV1996.pdf
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18. The consistent application and adherence to a common international standard of transfer pricing 

represented by armôs length principle should ensure that no double taxation of the same profits arises due 

to the fact that the same profits are allocated to two different enterprises in two different jurisdictions.  

19. Where such situation nevertheless arises, because one country increases the profits of an 

enterprise due to application of transfer pricing rules (ñprimary adjustmentò), the resulting double taxation 

is to be eliminated through a mechanism to be included in bilateral tax treaties, which provides for an 

obligation of the other contracting state to reduce the profits of the other enterprise (ñcorresponding 

adjustmentò). The corresponding adjustment may be implemented either on the basis of Article 9, 

paragraph 2, of the OECD Model Tax Convention, which contains the explicit obligation for elimination of 

double taxation, or it can also be implemented on the basis of an agreement reached under the mutual 

agreement procedure contained in Article 25 of the OECD MTC. 

20. As of today, Brazil has not adhered to the 1995 OECD Council Recommendation, the 2016 BEPS 

Transfer Pricing Recommendation,11 which means that Brazil has not undertaken the commitment to follow 

the OECD Guidelines. Brazil has not adhered to the 2008 Council Recommendation on Attribution of Profits 

to PEs either. 

21. Brazil has also expressed a position on Article 9 of the OECD MTC to reserve the right not to insert 

paragraph 2 in their tax treaties. In this regard, it is worth noting that none of Brazilôs bilateral tax treaties 

contain paragraph 2 of Article 9 of the OECD MTC. 

22. Brazil expressed its position on the OECD Transfer Pricing Guidelines in an OECD instrument for 

the first time in 2011. At that time, Brazil requested the insertion of a footnote in the OECD Guidelines for 

Multinational Enterprisesô Tax Chapter indicating that "one non-OECD adhering country, Brazil, does not apply the 

OECD Transfer Pricing Guidelines in its jurisdiction and accordingly the use of the guidance in those Guidelines by multinational 

enterprises for purposes of determining taxable income from their operations in this country does not apply in the light of the tax 

obligations set out in the legislation of this country".12 

23. More recently, in 2017, Brazil expressed a position on the Commentary on Article 9 of the 

OECD MTC stating: 

Brazil reserves its right to provide for an approach in its domestic legislation that makes use of fixed margins 
derived from industry practices in line with the arm's length principle. In consequence, it reserves the right not 
to adhere to the application of the Transfer Pricing Guidelines for Multinational Enterprises and Tax 
Administrations where the guidelines contradict this approach. 

24.  It is important to also analyse the commitments of Brazil in the context of the BEPS Project. Brazil, 

as a G20 country, formally endorsed the final BEPS package at the G20 Summit in 2015, which included 

the Report on BEPS Actions 8-10 covering transfer pricing. The Explanatory Statement of the BEPS 

Actions 8-10 Final Report states that the revised guidance contained in the report "represents an agreement of 

the countries participating in the OECD/G20 BEPS Project. For countries that formally subscribe to the Transfer Pricing Guidelines, 

the guidance in this Report takes the form of amendments to the Transfer Pricing Guidelines. Therefore this Report also reflects 

how the changes will be incorporated in those Guidelines." 

                                                
11 This legal instrument allows non-OECD members to adhere to the guidance in the Reports on Actions 8-10 and 13 

without adhering to the rest of the guidance in the OECD Guidelines. Actually, the Executive Summary of the 2015 

BEPS Package (para. 11) indicates that "existing standards have been updated and will be implemented, noting however that 

not all BEPS participants have endorsed the underlying standards on tax treaties or transfer pricing". 

12 OECD (2011), OECD Guidelines for Multinational Enterprises, OECD Publishing. 

http://dx.doi.org/10.1787/9789264115415-en.  

http://dx.doi.org/10.1787/9789264115415-en
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25. In the case of Brazil, this agreement was qualified by the following footnote: 

Brazil provides for an approach in its domestic legislation that makes use of fixed margins derived from industry 
practices and considers this in line with the armôs length principle. Brazil will continue to apply this approach 
and will use the guidance in this report in this context. When Brazilôs Tax Treaties contain Article 9, paragraph 
1 of the OECD and UN Model Tax Conventions and a case of double taxation arises that is captured by this 
Treaty provision, Brazil will provide access to MAP in line with the minimum standard of Action 14.  
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The first phase of the ñTransfer Pricing in Brazilò project was initiated with a 

work programme organised in three stages over a 15-month period. This 

phase set out to conduct an analysis of Brazilôs existing transfer pricing legal 

and administrative framework and its practical application; an assessment of 

the strengths and weaknesses of that framework; and the exploration of 

options for closer alignment between the transfer pricing rules applied by 

Brazil and the international OECD standard. This chapter describes this 

process and the methodology used for the assessment. 

2 Description of stages and 

methodology 
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2.1. Description of the stages of the ñTransfer Pricing in Brazilò project 

26. With the aim to carry out a dialogue on transfer pricing matters with Brazilôs Receita Federal do 

Brasil (RFB), the OECD launched, jointly with RFB, the ñTransfer Pricing in Brazilò project. In three stages 

over a 15-month period, the project involved an analysis of Brazilôs existing transfer pricing legal and 

administrative framework and its practical application; an assessment of the strengths and weaknesses of 

that framework; and the exploration of options for closer alignment between the transfer pricing rules 

applied by Brazil and the international OECD standard. 

27. The project was initiated with a preparatory stage (Stage 1), during which the OECD Secretariat 

carried out initial research and a desk-based analysis of the key elements and issues in relation to transfer 

pricing in Brazil. The project was officially announced on the launch event which took place in Brasilia on 

28 February - 1 March 2018. This event also allowed for the collection of input from academia and the 

business community and provided an opportunity to hold initial discussions with and receive input from 

RFB officials during a joint inception workshop held on 2 March 2018. Following this event, the findings 

from the preliminary research and analysis were summarised in a first report providing a high-level 

overview of the legal and administrative framework of transfer pricing in Brazil, based on an initial review 

of primary and secondary legislation, as well as a review of the relevant academic and professional 

literature, and information collected from preliminary interviews with selected tax practitioners and business 

representatives in Brazil. The objective of the report was to make a preliminary identification of key issues 

to focus on and analyse in depth in the next stage of the project. 

28. The outcome of the second stage of the project (Stage 2) was a second report containing an in-

depth analysis of Brazilôs existing transfer pricing rules and administrative practices based on detailed 

discussions, assessment, comparisons and clarifications provided by RFB as well as additional input from 

key stakeholders ï namely the multinational enterprises (MNEs) applying these rules on a day-to-day basis 

and representatives of the tax administrations of jurisdictions which represent their major trading and 

investment partners. The report describes the existing gaps and differences in the Brazilian transfer pricing 

rules and practices as compared to the OECD standard, as well as an assessment of the strengths and 

weaknesses of the framework. The objective of the assessment was to determine whether these rules, 

where they diverge from the internationally accepted OECD standard, effectively serve the dual policy 

objective of securing the appropriate tax base in each jurisdiction and avoiding double taxation. The 

assessment also considers whether these rules achieve broader tax policy objectives, namely ensuring 

efficiency of tax administration, ease of tax compliance, and tax certainty. Accordingly, the methodology 

required to first identify the similarities and differences between the transfer pricing rules in Brazil and the 

guidance for applying the armôs length principle contained in the OECD Guidelines and other relevant 

OECD guidance, and then to assess how these differences interact with the policy objectives pursued by 

the adoption of transfer pricing legislation in the particular case of Brazil. 

29. The third stage of the project further endeavoured to continue the dialogue with RFB with a view 

to identifying possible options for alignment between the transfer pricing rules and practices in Brazil, and 

the OECD transfer pricing standard. The third stage built on the findings of the assessment of the strengths 

and weaknesses performed in Stage 2. 

30. The assessment of the strengths and weaknesses of existing transfer pricing rules and 

administrative practices in Brazil was divided in two main workstreams: 

¶ The ñgap analysisò which identifies the specific differences between the Brazilian transfer pricing 

rules and the OECD Transfer Pricing Guidelines; and 

¶ The ñassessment of effectivenessò which assesses the system based on five objective criteria: (i) 

prevention of BEPS risks; (ii) prevention of double taxation; (iii) ease of tax administration; (iv) ease 

of tax compliance; and (v) tax certainty. 
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31. Both workstreams have been carried out jointly with RFB. The preliminary findings identified by 

the OECD Secretariat were extensively discussed and commented on by RFB. Clarifications and 

explanations by RFB were instrumental in ensuring the correctness, completeness and validation of the 

information at various points of the process. The findings and their description, as presented in this report, 

were approved by RFB. 

32. In addition, the analysis involved the structured contribution of key stakeholders. Accordingly, the 

findings of the analysis were supplemented by input collected from taxpayers (Brazilian-headquartered 

MNE groups and foreign-headquartered MNE groups with operations in Brazil) and countries which are 

major trading and investment partners of Brazil through questionnaires prepared in collaboration with RFB. 

A third questionnaire was also addressed to RFB, which allowed the collection of additional input on 

specific issues and administrative practices. 

2.2. Methodology for the assessment 

33. The following sections describe in more detail the methodology for the gap analysis and the 

assessment of effectiveness. Information on the activities conducted under the first phase of the project is 

also included. 

2.2.1. Gap analysis 

34. The methodology for the gap analysis requires identifying gaps and issues in the Brazilian transfer 

pricing rules and administrative practices using the OECD Transfer Pricing Guidelines for Multinational 

Enterprises and Tax Administrations as a benchmark.13 For each chapter of the OECD Guidelines, the 

analysis considered whether the main concepts, elements and objectives of the guidance were reflected 

in the Brazilian framework. The application of the armôs length principle to financial transactions was 

assessed with reference to the standards and principles set out in the Guidelines as well, and with 

reference to the discussion draft providing guidance on intra-group financing issues, taking into 

consideration that the final version of this guidance has not yet been released to the public.14 The issues 

discussed in the OECD Guidelines also arise in the treatment of permanent establishments,15 so the 

relevant guidance (i.e. the Report on the Attribution of Profits to Permanent Establishments and the 

Additional Guidance on the Attribution of Profits to a Permanent Establishment under BEPS Action 7) was 

also made part of the analysis.16 Part II of this report contains the comparative analysis of the existing 

transfer pricing rules and administrative practices in Brazil vis-à-vis the OECD Guidelines. 

35. The objective of this analysis is to identify issues in the form of gaps (i.e. areas left unaddressed 

by the existing transfer pricing framework) and divergences, before considering how they may potentially 

undermine the policy objectives of transfer pricing rules as well as other more general policy objectives. 

                                                
13 OECD (2017), OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations 2017, 

OECD Publishing, Paris, https://doi.org/10.1787/tpg-2017-en. 

14 The discussion draft, which is described as ñnot yet presenting a consensus position of the Committee on Fiscal Affairs or 

its subsidiary bodiesò, and was published to invite comments from the public, is available at: www.oecd.org/tax/transfer-

pricing/BEPS-actions-8-10-transfer-pricing-financial-transactions-discussion-draft-2018.pdf. 

15 See paragraph 11 of the Preface to the OECD Guidelines. 

16 These reports are available at the following links: www.oecd.org/ctp/transfer-pricing/45689524.pdf; and: 

www.oecd.org/tax/transfer-pricing/additional-guidance-attribution-of-profits-to-permanent-establishments-BEPS-

action-7.pdf. 

https://doi.org/10.1787/tpg-2017-en
http://www.oecd.org/tax/transfer-pricing/BEPS-actions-8-10-transfer-pricing-financial-transactions-discussion-draft-2018.pdf
http://www.oecd.org/tax/transfer-pricing/BEPS-actions-8-10-transfer-pricing-financial-transactions-discussion-draft-2018.pdf
http://www.oecd.org/ctp/transfer-pricing/45689524.pdf
http://www.oecd.org/tax/transfer-pricing/additional-guidance-attribution-of-profits-to-permanent-establishments-BEPS-action-7.pdf
http://www.oecd.org/tax/transfer-pricing/additional-guidance-attribution-of-profits-to-permanent-establishments-BEPS-action-7.pdf
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Table 2.1. Overview of the OECD transfer pricing framework 

Overview of the contents of the OECD Transfer Pricing Guidelines and other relevant guidance used as a 

benchmark for the analysis 

Topic Benchmark 

The armôs length principle Chapter I of the OECD Guidelines 

Transfer pricing methods Chapter II of the OECD Guidelines 

Comparability analysis Chapter III of the OECD Guidelines 

Administrative approaches to avoiding and resolving transfer pricing disputes Chapter IV of the OECD Guidelines 

Documentation Chapter V of the OECD Guidelines 

Special considerations for intangibles Chapter VI of the OECD Guidelines 

Special considerations for intra-group services Chapter VII of the OECD Guidelines 

Cost contribution arrangements Chapter VIII of the OECD Guidelines 

Transfer pricing aspects of business restructurings Chapter IX of the OECD Guidelines 

Transfer pricing aspects of financial transactions / intra-group financing Chapters I-III of the OECD Guidelines 

and discussion draft 

Attribution of profits to a permanent establishment Guidance on attribution of profits to 

permanent establishments 

2.2.2. Assessment of effectiveness 

36. In order to determine the interaction between divergences or gaps and the policy objectives of 

transfer pricing rules, the methodology required performing an assessment of the effectiveness of the 

concerned rules according to objective criteria. These criteria are derived from the dual objective of transfer 

pricing rules, i.e. securing the appropriate tax base in each jurisdiction and avoiding double taxation, and 

other important tax policy objectives, i.e. ease of tax administration, ease of tax compliance and tax 

certainty. 

37. The main objective of transfer pricing rules is the appropriate allocation of the tax base in each 

jurisdiction.17 This objective achieves two goals: by ensuring the appropriate allocation of the tax base in 

each jurisdiction, it addresses some BEPS risks resulting from inappropriate allocation of the tax base, but 

also contributes to achieving prevention of double taxation.18 Additional criteria selected for the purposes 

of the assessment include other general tax policy objectives, namely ease of tax administration, ease of 

tax compliance, and tax certainty. 

38. These five criteria have been selected for the assessment because they correspond to important 

policy objectives that are relevant to transfer pricing legislation, and which form the basis for developing 

guidance on a common approach to applying internationally agreed principles. 

39. It should be noted that not all of the issues identified through the gap analysis lend themselves to 

an assessment of their effectiveness. Therefore, this assessment of effectiveness is only performed where 

appropriate and relevant. 

40. To the extent possible, a similar assessment of the OECD Guidelines is also performed in parallel 

to comparatively measure the effectiveness of the Brazilian framework against the OECD framework. 

41. The assessment of effectiveness was complemented by the contributions of external stakeholders. 

They included academics, practitioners, tax representatives of MNE groups with operations in Brazil, and 

tax officials from the tax administrations of jurisdictions which are considered to be Brazilôs major trading 

and investment partners. This input was collected on various occasions throughout the project and also 

                                                
17 See paragraph 4 of the Preface to the OECD Guidelines. 

18 See paragraph 7 of the Preface to the OECD Guidelines. 
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through more formal and structured contributions. The formal contributions made by business and key 

trading partners are discussed in Section 2.3. 

42. The outcome of the assessment for each criterion is nuanced for a number of issues. In other 

words, different cases and situations may lead to different outcomes under the application of the 

same rules. 

43. No attempt is made as part of this assessment to quantify the effectiveness of the Brazilian transfer 

pricing framework. 

Prevention of BEPS risks 

44. As noted above, one prong of the dual objective of transfer pricing rules is to secure the appropriate 

tax base in each jurisdiction. This concerns the risks of inappropriate taxation (including under-taxation), 

in particular risks of base erosion and profit shifting (the so-called ñBEPS risksò) and exploiting opportunities 

of unintended double non-taxation. 

45. In applying the principles concerning the taxation of MNEs incorporated in the OECD Model Tax 

Convention, including Article 9 of the OECD MTC, one of the most difficult issues that has arisen is the 

establishment for tax purposes of appropriate transfer prices.19 In this respect, alignment of domestic 

transfer pricing rules with the internationally accepted principles set forth in the OECD Guidelines has the 

potential to provide countries with the necessary tools to fight base erosion and profit shifting by MNEs. 

46. Aligning domestic transfer pricing rules with the internationally accepted principles set forth in the 

Guidelines also provides a level playing field between countries. This level playing field further reduces 

BEPS opportunities and cross-border tax arbitrage, which may be one of the key motivating factors for 

MNE groups to exploit these opportunities, and which consequently leads to BEPS practices. 

47. For some elements of the transfer pricing system in Brazil, it may be the case that BEPS risks will 

arise in Brazil, but in some cases they may also arise in other jurisdictions than Brazil. This possibility is 

also reflected in the assessment. 

Prevention of double taxation 

48. The other prong of the dual objective of transfer pricing rules is to avoid double taxation. 

International double taxation encompasses both so-called juridical double taxation and economic double 

taxation. Juridical double taxation arises when comparable taxes are imposed in two or more states on the 

same taxpayer in respect of the same taxable income or capital. For instance, double taxation may arise 

where income is taxable in the source country and in the country of residence of the recipient of such 

income. Economic double taxation arises if more than one person is taxed on the same item. This could 

be the case where a controlled transaction takes place between two associated enterprises and different 

approaches to transfer pricing have been applied among countries, thus leading to different outcomes. 

49. The international aspects of transfer pricing are more difficult to deal with (than the domestic 

aspects, which are not considered in the OECD Guidelines) because they involve more than one tax 

jurisdiction and therefore any adjustment to the transfer price in one jurisdiction implies that a 

corresponding change in another jurisdiction is appropriate. However, if the other jurisdiction does not 

agree to make a corresponding adjustment the MNE group will be taxed twice on this part of its profits. In 

order to minimise the risk of such double taxation, an international consensus is required on how to 

establish transfer prices on cross-border transactions for tax purposes. In the absence of adherence to 

common principles and approaches, the risks of double taxation are amplified. 

                                                
19 See paragraph 11 of the Preface to the OECD Guidelines. 
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Ease of tax administration 

50. Among the broader tax policy objectives that should also be considered in elaborating transfer 

pricing rules, one should particularly consider ease of tax administration, which refers to the administrative 

burden borne by the tax authorities and the associated mobilisation of resources employed for the control 

of transfer prices.20 The general importance of reducing compliance burdens is set out in the introduction 

to the OECDôs Tax Administration Series 2019.21 

51. Capacity concerns are important for a large number of countries, in particular developing countries, 

hence the need to consider whether alternative, simplified rules ï if they are easier to apply ï could be 

deemed more effective. Correlatively, the complexity related to certain aspects of transfer pricing guidance 

found in the OECD Guidelines, which could make them less efficient in the specific context of, e.g., lower-

capacity tax administrations, is also taken into consideration for the assessment. 

52. This criterion is intended to recognise, where appropriate, the merits of transfer pricing rules which 

are easy to administer for tax administrations and improve effectiveness of tax collection and 

administration. 

Ease of tax compliance 

53. Also among general tax policy objectives, ease of tax compliance represents the extent of the 

compliance burden and costs that should be borne by a taxpayer.22 In principle, these compliance costs 

should remain reasonable. Compliance concerns are addressed in the OECD Guidelines in different 

sections, notably in the context of performing a comparability analysis.23 

54. The need for comparability analyses arguably exacerbates the burden of taxpayers. For example, 

it is recognised in the Guidelines that the cost of information can be a real concern, especially for small to 

medium sized operations, but also for MNEs that deal with a very large number of controlled transactions 

in many countries. 

55. This criterion is intended to recognise, where appropriate, the merits of transfer pricing rules which 

are easy to comply with for taxpayers. 

                                                
20 The relevant work of the OECD Forum on Tax Administration (FTA) consulted for the purpose of the assessment, 

which aims to help tax administrations increase the efficiency, effectiveness and fairness of tax administration, is 

available on the FTA website: www.oecd.org/tax/forum-on-tax-administration/publications-and-products/. In particular, 

see OECD (2016), Rethinking Tax Services: The Changing Role of Tax Service Providers in SME Tax Compliance, 

OECD Publishing, Paris, https://doi.org/10.1787/9789264256200-en; and OECD (2014), Tax Compliance by 

Design: Achieving Improved SME Tax Compliance by Adopting a System Perspective, OECD Publishing, 

Paris, https://doi.org/10.1787/9789264223219-en. 

21 OECD (2019), Tax Administration 2019: Comparative Information on OECD and other Advanced and Emerging 

Economies, OECD Publishing, Paris, https://doi.org/10.1787/74d162b6-en, Section 1.1. 

22 The relevant work of the OECD Forum on Tax Administration (FTA) consulted for the purpose of the assessment, 

which aims to help tax administrations increase the efficiency, effectiveness and fairness of tax administration, is 

available on the FTA website: www.oecd.org/tax/forum-on-tax-administration/publications-and-products/. 

23 See paragraphs 3.80 and subsequent of the OECD Guidelines. 

http://www.oecd.org/tax/forum-on-tax-administration/publications-and-products/
https://doi.org/10.1787/9789264256200-en
https://doi.org/10.1787/9789264223219-en
https://doi.org/10.1787/74d162b6-en
http://www.oecd.org/tax/forum-on-tax-administration/publications-and-products/
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Tax certainty 

56. Increasing evidence suggests that various forms of tax uncertainty adversely affect investment 

and trade.24 A main source of tax uncertainty in the context of the OECD Guidelines relates to misalignment 

of domestic transfer pricing rules with the internationally accepted principles set forth therein. 

57. Also useful are the key findings of the surveys conducted as part of the work on tax certainty, 

although targeted at OECD and G20 countries, which revealed the main causes of tax uncertainty for 

business and tax administrations. 

58. The issues raised related to: 

¶ Tax administration (bureaucracy to comply with tax legislation, including documentation 

requirements, compliance costs, and unpredictable or inconsistent treatment by the tax authority); 

¶ International tax issues (inconsistency or conflict between two or more tax administrations in the 

application of international tax standards, lack of international experience within the tax 

administration, and the evolution of new business models); 

¶ Dispute resolution mechanisms (lengthy processes, unpredictable or inconsistent application of 

international standards); and 

¶ Legislative and tax policy design (complexity in tax legislation, unclear and poorly drafted 

legislation). 

59. The assessment with respect to tax certainty is performed in consideration of these drivers of tax 

uncertainty. It also differentiates between tax certainty from a domestic perspective and tax certainty from 

an international perspective, considering, e.g., that companies headquartered in Brazil may benefit from a 

degree of certainty as well as foreign companies who may rely on tax certainty when exploiting the 

weaknesses of existing rules; but tax certainty matters also from the cross-border perspective ï to ensure 

that the existing divergences do not give rise to disputes and challenges raised by tax administrations in 

other jurisdictions. 

2.2.3. Project activities 

60. The stages of the ñTransfer Pricing in Brazilò project involved different types of activities carried 

out by the OECD Secretariat in collaboration with RFB. 

61. The activities carried out over the course of the 15-month project can be categorised into: (i) desk-

based analysis performed by OECD Secretariat for the purposes of producing preliminary findings; 

(ii) analysis and incorporation of the input provided by RFB in writing or in person during joint workshops, 

bilateral meetings, and also in response to a tailored questionnaire; (iii) analysis and incorporation of the 

input provided by external stakeholders, including through written responses to tailored questionnaires (for 

the business community and major trading and investment partners) and meetings with business 

representatives; and (iv) consolidation of the information collected into this report. 

2.3. Collection of input 

62. The structured contribution of key stakeholders was made possible with tailored questionnaires. 

The input collected from taxpayers (Brazilian-headquartered MNE groups and foreign-headquartered MNE 

groups with operations in Brazil) and Brazilôs key trading partners served to feed the analysis, notably to 

inform and complement the analysis with information on practical experience. A third questionnaire was 

                                                
24 See OECD/IMF Report on Tax Certainty - 2018 Update, www.oecd.org/tax/g20-report-on-tax-certainty.htm.  

http://www.oecd.org/tax/g20-report-on-tax-certainty.htm
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also addressed to RFB with specific questions regarding the practical experience of administering the 

Brazilian transfer pricing rules. 

2.3.1. Business stakeholders 

63. The questionnaire for business covering the various aspects of the transfer pricing framework in 

Brazil was used for the purpose of enhancing the assessment of the strengths and weaknesses of existing 

transfer pricing rules and administrative practices in Brazil. More precisely, the questionnaire contained 

questions regarding the following aspects of the transfer pricing framework in Brazil: 

¶ Scope of transfer pricing legislation; 

¶ Relevance of the comparability analysis in the application of transfer pricing rules; 

¶ Transfer pricing methods; 

¶ Comparability analysis and comparability adjustments; 

¶ Transfer pricing adjustments and prevention/elimination of double taxation; 

¶ Transfer pricing documentation; 

¶ Intangibles; 

¶ Intra-group services; 

¶ Cost-contribution arrangements; 

¶ Business restructurings; and 

¶ Other more general questions. 

64. The questionnaire was distributed with the assistance of Business at OECD, which also ensured 

co-ordination with professional and trade associations, including the Confederação Nacional da 

Industria (CNI), Grupo de Estudos Tributários Aplicados (GETAP), Fórum das Empresas Transnacionas 

(CNI-FET) and Fórum de Competitividade das Exportações (CNI-FCE). Through the sectorial industry 

associations represented by CNI (e.g., automotive, chemicals, pharma, extractives, etc.) the questionnaire 

reached hundreds of MNEs. Co-ordination with Business at OECD ensured that the questionnaire reached 

the appropriate headquarters abroad, not only through direct engagement with MNEs which actively 

participate in Business at OECD. Accordingly, it is understood that the questionnaire was delivered to the 

tax departments of most, if not all, major MNEs worldwide. 

65. A total of 51 questionnaires from a broad range of industry sectors were submitted by both 

Brazilian-headquartered MNEs and foreign-headquartered MNEs with operations in Brazil. Annex A 

contains a summary of their input. 

66. A number of meetings were organised with business stakeholders to collect their inputs in addition 

to the written questionnaires. An additional meeting with CNI and business stakeholders took place on 

1 February 2019 in Brasília, following the collection of input, to present an overview of the submissions 

and validate the findings. It was also an opportunity to elaborate on specific issues and raise additional 

concerns. The summary of business comments was shared with and approved by all respondents. 

2.3.2. Major trading and investment partners 

67. A questionnaire for jurisdictions which are considered to be major trading and investment 

partners of Brazil, also referred to as ñkey trading partnersò in this report, covering various aspects of the 

transfer pricing framework in Brazil served to collect input on their perception of and experience with the 

existing Brazilian transfer pricing rules and administrative practices. 
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68. The questionnaire was structured in the following way: 

¶ Section A. Perception of the Brazilian transfer pricing system; 

¶ Section B. Potential challenges to trade and investment related to the transfer pricing framework 

in Brazil; 

¶ Section C. Avoiding and resolving transfer pricing disputes; and 

¶ Section D. Capacity and resources. 

69. The questionnaire was distributed to a list of 39 countries, selected based on: (i) inbound/outbound 

volume of transactions; and (ii) foreign direct investment (in- and out-) flows. The selected countries had 

(i) high volumes of importations; or (ii) of exportations; or (iii) high volumes of both import and export 

transactions combined. Most of these countries also ranked high based on the foreign direct investment 

data. In addition, a number of countries were selected for other reasons, including historic relations. 

70. Sixteen countries submitted the full questionnaire and four additional countries, who reported to 

have little or no experience with transfer pricing rules in Brazil to report on submitted answers only to 

questions in Section D dealing with capacity and resources. Amongst the twenty countries that provided 

(complete or partial) input, fifteen are OECD members. A total of ten of the responding countries have 

concluded a bilateral tax treaty (currently in force) with Brazil. 

71. A briefing workshop took place on 27 June 2019 in Paris, bringing together officials from the 

OECD Secretariat and RFB, and representatives from the tax administrations of key trading partners. The 

purpose of the workshop was to provide an update on the project, to present a summary of their input, and 

to exchange views on the findings. 

2.3.3. Receita Federal 

72. The third questionnaire addressed to RFB served to collect further information regarding the 

practical experience with administration of the Brazilian transfer pricing system, such as the number of 

affiliates of foreign MNEs operating in Brazil or headquartered in Brazil, above and below the Country-by-

Country (CbC) threshold, statistical data of the frequency of application of the different transfer pricing 

methods, the current capacity and resources dedicated to transfer pricing, among others. It also included 

a section on attribution of profits to permanent establishments under Brazilian domestic and treaty law. 

2.4. Milestones of the project 

2.4.1. Launch event 

73. The launch event held in Brasília on February 28 - March 1 2018 marked the official start of the 

joint dialogue.25 This two-day event consisted of keynote speeches delivered by high-level representatives, 

roundtable discussions among key stakeholders representing the business sector, and several panels 

dedicated to technical discussions among tax experts from both the private and public sectors. This event 

allowed OECD and RFB to collect initial input on the experience of both the business sector and 

government officials of some of Brazilôs key trading partners. 

                                                
25 See the press release available on the OECD website: www.oecd.org/tax/oecd-and-brazil-launch-project-to-

examine-differences-in-cross-border-tax-rules.htm. Remarks by OECD Secretary General Angel Gurría can be read 

at: www.oecd.org/tax/launch-of-transfer-pricing-work-programme-brazil-2018.htm. 

http://www.oecd.org/tax/oecd-and-brazil-launch-project-to-examine-differences-in-cross-border-tax-rules.htm
http://www.oecd.org/tax/oecd-and-brazil-launch-project-to-examine-differences-in-cross-border-tax-rules.htm
http://www.oecd.org/tax/launch-of-transfer-pricing-work-programme-brazil-2018.htm
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2.4.2. High-level event 

74. A high-level event hosted by National Confederation of Industry (CNI) brought together 

approximately 300 senior officials from the Brazilian government, the OECD, representatives of MNEs 

operating in Brazil, and government representatives from Brazil's key trading partners,26 with the objective 

of presenting the results of the assessment of the strengths and weaknesses of Brazil's existing transfer 

pricing framework and possible options for Brazil's alignment with the OECD standard. A joint statement 

by OECD and RFB was issued on the occasion of the event.27 

                                                
26 The press release is available on the OECD website: www.oecd.org/tax/oecd-and-brazil-share-outcomes-of-project-

to-align-brazil-s-transfer-pricing-rules-to-oecd-standard.htm.  

27 The joint statement can be consulted at: www.oecd.org/tax/transfer-pricing/joint-statement-oecd-brazil-transfer-

pricing-project-july-2019.pdf; it is also available in Portuguese at: www.oecd.org/tax/transfer-pricing/declaracao-

conjunta-projeto-precos-de-transferencia-ocde-brasil-julho-2019.pdf. 

http://www.oecd.org/tax/oecd-and-brazil-share-outcomes-of-project-to-align-brazil-s-transfer-pricing-rules-to-oecd-standard.htm
http://www.oecd.org/tax/oecd-and-brazil-share-outcomes-of-project-to-align-brazil-s-transfer-pricing-rules-to-oecd-standard.htm
http://www.oecd.org/tax/transfer-pricing/joint-statement-oecd-brazil-transfer-pricing-project-july-2019.pdf
http://www.oecd.org/tax/transfer-pricing/joint-statement-oecd-brazil-transfer-pricing-project-july-2019.pdf
http://www.oecd.org/tax/transfer-pricing/declaracao-conjunta-projeto-precos-de-transferencia-ocde-brasil-julho-2019.pdf
http://www.oecd.org/tax/transfer-pricing/declaracao-conjunta-projeto-precos-de-transferencia-ocde-brasil-julho-2019.pdf
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Part II Assessment of the 

strengths and weaknesses 

of existing transfer pricing 

rules and administrative 

practices in Brazil 
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The first chapter contains the analysis of Brazilôs relevant transfer pricing 

rules as compared with Chapter I of the OECD Transfer Pricing Guidelines 

providing a background discussion of the armôs length principle, which is the 

international transfer pricing standard that OECD member countries have 

agreed should be used for tax purposes by MNE groups and tax 

administrations. This principle is the cornerstone of the Guidelines, the 

purpose of which is to elaborate and clarify its application. The main findings 

of the analysis are the absence of restatement of the armôs length principle 

in Brazilôs system and that the concept of accurate delineation of the actual 

transaction is not reflected in the rules and practices. There are also 

differences pertaining to the material, personal and territorial scope of 

application of the rules. These three issues are then separately assessed 

according to the policy objectives of transfer pricing rules. 

1 The armõs length principle 
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1.1. Statement of the armôs length principle 

75. The authoritative statement of the armôs length principle is found in paragraph 1 of Article 9 of the 

OECD Model Tax Convention: 

[Where] conditions are made or imposed between the two [associated] enterprises in their commercial or 
financial relations which differ from those which would be made between independent enterprises, then any 
profits which would, but for those conditions, have accrued to one of the enterprises, but, by reason of those 
conditions, have not so accrued, may be included in the profits of that enterprise and taxed accordingly.28 

76. In the view of OECD member countries, the armôs length principle should govern the evaluation of 

transfer prices and conditions set among associated enterprises and the OECD Guidelines stress the 

importance of maintaining the armôs length principle as the international consensus. 

77. The armôs length principle is justified because it effectively serves the dual objective of securing 

the appropriate tax base in each jurisdiction and avoiding double taxation, thereby minimising conflict 

between tax administrations and promoting international trade and investment.29 

78. When transfer pricing does not reflect market forces and the arm's length principle, the profits of 

associated enterprises may be adjusted for tax purposes as necessary to correct any distortion in the tax 

liabilities of the associated enterprises and the tax revenues of the host countries, and thereby ensure that 

the arm's length principle is satisfied. An appropriate adjustment is achieved by establishing the conditions 

of the commercial and financial relations that would be found between independent enterprises in 

comparable transactions under comparable circumstances. Where both countries in which an MNE 

operates make adjustments following the same principle, the potential double taxation will be prevented or 

eliminated. 

1.1.1. Restatement of the armôs length principle 

79. By way of introduction,30 the OECD transfer pricing framework revolves around two key OECD 

instruments, namely the 1995 OECD Council Recommendation,31 and the 2016 BEPS Transfer Pricing 

Recommendation.32 They contain important OECD recommendations in relation to the standards and 

principles applicable in the area transfer pricing. Another key OECD instrument closely related to transfer 

pricing is the 2008 Council Recommendation on Attribution of Profits to Permanent Establishments,33 

which concerns issues discussed in a separate section of this report.34 

                                                
28 Article 9, paragraph 1, OECD (2017), Model Tax Convention on Income and on Capital: Condensed Version 2017, 

OECD Publishing, Paris, https://doi.org/10.1787/mtc_cond-2017-en.  

29 See paragraph 7 of the Preface to the OECD Guidelines. 

30 See Chapter 1 of Part 1 for a more detailed description of the instruments and their recommendations. 

31 Recommendation of the Council on the Determination of Transfer Pricing between Associated Enterprises, as last 

amended in 2017, OECD/LEGAL/0279. 

32 Recommendation of the Council on Base Erosion and Profit Shifting Measures Related to Transfer Pricing, 

OECD/LEGAL/0424. 

33 Recommendation of the Council on Attribution of Profits to Permanent Establishments, as amended in 2009 and 

2010, OECD/LEGAL/0368. 

34 See Part 2, Chapter 11, of this report. 

https://doi.org/10.1787/mtc_cond-2017-en
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0279
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0424
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0368
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80. Ensuring the primacy of the armôs length principle as set out in the Guidelines is also required of 

OECD member countries as one of the OECD Committee on Fiscal Affairsô Core Principles. 

Bilateral tax treaties 

81. The application of transfer pricing rules that would be based on different standards or principles, 

or that would be interpreted inconsistently even if based on the same principle, creates a risk of economic 

double taxation. These types of economic double taxation can be resolved through Article 9 in bilateral tax 

treaties (and/or Article 25 under a mutual agreement procedure), but achieving this objective requires 

common understanding and interpretation of the armôs length principle. 

82. When countries or jurisdictions sign bilateral tax treaties containing Article 9 of the OECD MTC (or 

an equivalent article), that article will usually be interpreted in accordance with the OECD Guidelines, 

setting the boundaries for the application of the transfer pricing rules in the domestic legislation of the 

contracting states in relation to transactions that are covered by the provisions of Article 9.35 It is worth 

noting that Article 9 of both the OECD MTC and the UN MTC are based on the armôs length principle. This 

is also confirmed by the UN Practical Manual on Transfer Pricing, which includes the following statement: 

The United Nations Model Double Taxation Convention between Developed and Developing Countries 
considers (at Article 9ðñAssociated Enterprisesò) whether conditions in commercial and financial relations 
between related enterprises, such as two parts of a multinational group, ñdiffer from those which would be made 
between independent enterprisesò. The same test is applied at Article 9 of the Organisation for Economic Co-
operation and Development (OECD) Model Tax Convention on Income and on Capital.36 

83. To ensure that double taxation resulting from the application of transfer pricing rules is relieved, it 

is desirable for countries and jurisdictions to develop a network of bilateral tax treaties containing Article 9 

to align their domestic transfer pricing legislation with the relevant internationally agreed principles. 

Domestic legislation 

84. The adoption of a transfer pricing system embodying the armôs length principle is essential in 

achieving the dual objective of securing the appropriate tax base in each jurisdiction and avoiding double 

taxation.37 

85. It is emphasised in the Guidelines that alignment of domestic transfer pricing rules with the 

internationally accepted principles has the potential to provide countries with the necessary tools to fight 

base erosion and profit shifting by MNEs, provide MNEs with tax certainty, and provide a level playing field 

between countries and between MNEs and independent enterprises.38 

86. Further, the Guidelines stress that a departure from the armôs length principle would reconsider 

the sound theoretical basis behind the principle and threaten the international consensus, which would 

result, among other things, in a significant increase of the risk of double taxation.39 It is therefore desirable 

                                                
35 The Guidelines represent ñinternationally agreed principles and provides guidelines for the application of the armôs length 

principle of which Article 9 is the authoritative statementò. See OECD (2017), "Commentary on Article 9", in Model Tax 

Convention on Income and on Capital: Condensed Version 2017, OECD Publishing, 

Paris, https://doi.org/10.1787/mtc_cond-2017-12-en. 

36 See the Foreword of the United Nations Practical Manual on Transfer Pricing (2017), at paragraph 2. 

37 See paragraph 7 of the Preface to the OECD Guidelines. 

38 See OECD, Transfer Pricing Legislation ï A Suggested Approach, June 2011, available at: www.oecd.org/ctp/tax-

global/3.%20TP_Legislation_Suggested_Aproach.pdf. 

39 See paragraph 1.15 of the OECD Guidelines. 

https://doi.org/10.1787/mtc_cond-2017-12-en
http://www.oecd.org/ctp/tax-global/3.%20TP_Legislation_Suggested_Aproach.pdf
http://www.oecd.org/ctp/tax-global/3.%20TP_Legislation_Suggested_Aproach.pdf
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to avoid any significant discrepancy between domestic transfer pricing legislation and internationally 

agreed principles. 

87. Finally, it is specified in the introduction of Chapter I of the Guidelines that it should not be assumed 

that the conditions established in the commercial or financial relations between associated enterprises will 

invariably deviate from what the open market would demand. In other words, the consideration of transfer 

pricing should not be confused with the consideration of problems of tax fraud or tax avoidance, even 

though transfer pricing policies may be used for such purpose. 

1.1.2. Scope of application 

88. The scope of application of transfer pricing rules aims to establish the personal scope, which is 

demonstrated through a definition and/or other approaches to determinate whether enterprises are 

associated or related and the material scope, which sets out the types of transactions which are covered. 

Finally, the scope of application aims to establish the territorial scope ï i.e. whether the transfer pricing 

rules only apply to cross-border transactions or to domestic transactions as well. 

Personal scope 

89. The OECD Guidelines provide that ñtwo enterprises are associated enterprises with respect to each other if one 

of the enterprises meets the conditions of Article 9, sub-paragraphs 1a) or 1b) of the OEDC MTC with respect to the other 

enterpriseò. 

90. These conditions are the following: 

Where a) an enterprise of a Contracting State participates directly or indirectly in the management, control or 
capital of an enterprise of the other Contracting State, or b) the same persons participate directly or indirectly 
in the management, control or capital of an enterprise of a Contracting State and an enterprise of the other 
Contracting State.40 

91. Article 9 does not provide a minimum level of participation. 

92. The personal scope of application of transfer pricing rules, i.e. the definition of associated 

enterprises, including the level of participation, is usually specifically provided for in the domestic law and 

may vary among countries or jurisdictions. For example, the definition of control or management may be 

different from one jurisdiction to another. As a result, the personal scope may be broader or narrower in 

each jurisdiction. 

Box 1.1. Concept of associated enterprises 

Examples in OECD member countries 

Domestic rules may refine (by restricting or expanding) what transactions or arrangements are subject 

to transfer pricing rules based on the conditions set for two entities or persons to be considered 

ñassociated enterprisesò. A number of OECD member countries have opted for a broad scope that 

considers unrelated parties as related for transfer pricing purposes. 

 

                                                
40 OECD (2017), Model Tax Convention on Income and on Capital: Condensed Version 2017, OECD Publishing, 

Paris, https://doi.org/10.1787/mtc_cond-2017-en, Article 9, sub-paragraphs 1(a) and 1(b). 

https://doi.org/10.1787/mtc_cond-2017-en
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Czech Republic 

The personal scope of transfer pricing rules in Czech Republic covers ñclose personsò and ñpersons that 

have created a relationship mainly for the purposes of tax avoidance (by reducing the tax base or increasing tax losses)ò as 

provided in Section 23, paragraph 7, of the Income Tax Act. Thus, the definition of related parties 

includes situations where otherwise unrelated parties have created a legal relation mainly for the 

purpose of reducing their tax base or increasing their tax loss. This allows the application of transfer 

pricing rules also to transactions between unrelated parties in tax avoidance cases. 

Chile 

The definition of ñassociated enterprisesò in Chile notably includes, among others, situations where 

there is a transaction with a foreign company incorporated or having its domicile in a country or territory 

considered to have a preferential tax regime, as specified in a list published by the Ministry of Finance 

(see Decree 628 of 3 December 2003); or when one of the parties performs one or more operations 

with a third party that in turn performs, directly or indirectly, with a related subject of that party, one or 

more operations similar or identical to those performed with the first party, regardless of the status of 

this third party or of the parties involved in these operations 

Italy 

The transfer pricing rules in Italy apply only to transactions carried out by entities connected by a link 

of interdependence, which is defined by Article 110, paragraph 7, of the Corporate Tax Act as ñcontrolò. 

The Ministerial Decree of 14 May 2018 provides guidelines for the application of the provisions of that 

article, which is supplemented by further guidance provided through regulations and circular letters. 

Circular Letter 32/9/2267 provides a list of illustrative examples that, jointly or separately, may indicate 

the existence of ñcontrolò includes, among others, the exclusive sale of products manufactured by the 

other enterprise; the inability of an enterprise to operate without capital, products and technical 

cooperation given by another enterprise (this includes joint ventures); the right to appoint directors or 

managerial staff; common members of the board of directors or of the managerial staff; family 

relationship between the parties; the granting of large credits or extensive financial dependence; 

participation of the enterprise in supply/purchasing stations; the enterpriseôs participation in cartels and 

consortia, particularly when they aim at fixing prices; the control of supplies or outlets; a series of 

contracts which lead to a monopoly situation; generally speaking, all cases in which potential or actual 

influence on business decisions is exerted. 

Portugal 

In order to contravene harmful tax competition, the transfer pricing rules in Portugal apply to any 

transactions entered into between resident entities or non-resident entities with a permanent 

establishment in Portuguese territory and entities located in low-tax jurisdictions. Thus, all transactions 

between a resident entity or a non-resident entity with a permanent establishment in Portuguese 

territory and an entity located in a listed country or jurisdiction which clearly has a more favourable tax 

regime are considered controlled transactions, regardless of any other connection criteria between the 

two entities, for instance as a result of capital or voting rights. See Article 63(4)(h) of the Corporate 

Income Tax Code and the list in Appendix IV. 

Note: The information in this box was retrieved from various, readily available, public sources, including the OECD Transfer Pricing Country 

Profiles and the relevant source legislation. See: www.oecd.org/tax/transfer-pricing/transfer-pricing-country-profiles.htm. 

http://www.oecd.org/tax/transfer-pricing/transfer-pricing-country-profiles.htm
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Material scope 

93. The material scope is broad in the OECD Guidelines. According to the Guidelines, a transfer price 

can be charged for any related-party transaction, such as a transfer of goods, assets, rights, or services. 

Special considerations are provided for specific types of transactions, such as commodity transactions, 

transactions involving the transfer or use of intangibles (including hard-to-value intangibles), intra-group 

services, transactions carried out as part of cost contribution arrangements or in the context of business 

restructurings. New guidance addressing financial transactions, which has not been finalised yet, is also 

underway.41 

94. On the other hand, some jurisdictions may accidently or deliberately establish a narrower material 

scope for the application of transfer pricing rules and thus exclude certain types of transactions from the 

scope of transfer pricing rules in their domestic law. In such cases, the transactions outside of the scope 

of transfer pricing legislation do not fall under review and scrutiny from a transfer pricing perspective, but 

other general or special rules may still apply to achieve the relevant tax policy objectives. 

Territorial scope 

95. The transfer pricing rules can apply only to cross-border transactions, which are often the main 

focus ï ensuring that the profits of the MNE are properly allocated among the relevant jurisdictions ï, but 

there are also a number of OECD member countries that apply the transfer pricing rules and principles to 

domestic transactions as well. This is especially to address the risk of domestic profit shifting; for example, 

profit shifting to entities benefitting from preferential tax regimes and/or entities with accumulated losses 

(in cases where there is no consolidation for tax purposes in the jurisdiction). Therefore, the territorial 

scope can cover either both domestic and cross-border transactions or exclusively cross-border 

transactions. 

96. Although the OECD Guidelines do not focus on domestic transfer pricing issues,42 it is worth noting 

that transfer pricing rules may still apply to operations between associated enterprises that are resident in 

the same tax jurisdiction depending on the domestic system in place and its determined territorial scope. 

1.1.3. Identifying the commercial or financial relations and accurately delineating the 

actual transaction 

97. Section D of Chapter I provides guidance on identifying the commercial or financial relations and 

the conditions and economically relevant circumstances attaching to those relations in order that the 

controlled transaction is accurately delineated.43 This guidance is intended to ensure that a subsequent 

                                                
41 See Discussion Draft on Financial Transactions, www.oecd.org/tax/transfer-pricing/BEPS-actions-8-10-transfer-

pricing-financial-transactions-discussion-draft-2018.pdf. 

42 OECD (2017), OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations 2017, OECD 

Publishing, Paris. http://dx.doi.org/10.1787/tpg-2017-en, paragraph 12 of the Preface. 

43 As a result of the BEPS Project, a number of revisions were made to Section D of Chapter I, which resulted in 

revised guidance for applying the armôs length principle. The revisions emphasise the importance of accurately 

delineating the actual transaction between the associated enterprises by supplementing, where necessary, the terms 

of any contract with the evidence of the actual conduct of the parties. The revisions also expand the guidance on 

identifying specific risks and their impact, and provide an analytical framework to determine which associated 

enterprise assumes risk for transfer pricing purposes. Finally, the revisions help to accurately determine the actual 

contributions made by an associated enterprise that solely provides capital. See OECD (2015), Aligning Transfer 

Pricing Outcomes with Value Creation, Actions 8-10 ï 2015 Final Reports, OECD/G20 Base Erosion and Profit Shifting 

Project, OECD Publishing, Paris, https://doi.org/10.1787/9789264241244-en. 

http://www.oecd.org/tax/transfer-pricing/BEPS-actions-8-10-transfer-pricing-financial-transactions-discussion-draft-2018.pdf
http://www.oecd.org/tax/transfer-pricing/BEPS-actions-8-10-transfer-pricing-financial-transactions-discussion-draft-2018.pdf
http://dx.doi.org/10.1787/tpg-2017-en
https://doi.org/10.1787/9789264241244-en


48 |   

TRANSFER PRICING IN BRAZIL: TOWARDS CONVERGENCE WITH THE OECD STANDARD © OECD/RFB 2019 
  

step in the transfer pricing analysis ï the comparison of the conditions and the economically relevant 

circumstances of the controlled transaction as accurately delineated with the conditions and economically 

relevant circumstances of comparable transactions between independent parties ï is based on such 

accurate delineation of what the associated enterprises actually contribute in the transaction, and not 

merely on what is formalised in the contractual terms, including contractual assumption of risk. 

98. The guidance describes in detail the economically relevant characteristics or comparability factors 

that need to be identified in the commercial or financial relations between associated enterprises in order 

to accurately delineate the actual transaction. This includes starting with the contractual terms of the 

transaction, but also analysing the functions actually performed by each of the parties to the transaction, 

the characteristics of property transferred or services provided, the economic circumstances of the parties 

and of the market in which the parties operate, and the business strategies pursued by the parties. While 

the analysis does start with a review of the contractual terms, if the characteristics of the transaction that 

are economically relevant are inconsistent with the written contract between the associated enterprises, 

the actual transaction should generally be delineated for the purposes of transfer pricing analysis in 

accordance with the characteristics of the transaction reflected in the conduct of the parties.44 

99. A broad-based analysis of the taxpayerôs circumstances (e.g., industry sector, transactions 

between MNE group members, conditions and economically relevant characteristics of the transactions) 

is essential for the accurate delineation of the actual transaction. It will guide the choice of the most 

appropriate transfer pricing method to the circumstances of the case, the choice of the tested party (where 

needed), the identification of the types of comparables to search for, the choice of the financial indicator 

that will be tested (in the case of a transactional profit method), and the identification of the significant 

comparability factors that should be taken into account. 

Comparability analysis 

100. The Guidelines provide guidance for performing a comparability analysis leading to the 

identification of reliable comparables, recognising that any other search process may also be acceptable 

if it achieves a reliable outcome. The process described in the Guidelines is considered an accepted good 

practice.45 

101. Accordingly, the Guidelines present the typical process for identifying the commercial or financial 

relations between the associated enterprises; and the identification of the conditions and economically 

relevant circumstances in connection to such relations require a broad-based understanding of the industry 

sector in which the MNE operates as well as the factors affecting the performance of business in that 

sector. More precisely, the process requires to carefully analyse the factors affecting performance such as 

business strategies, markets, products, supply chains, key functions performed, material assets used, and 

important risks assumed.46 

Contractual terms 

102. Transactions may be formalised in written contracts, which may reflect the intention of the parties 

at the time the contract was concluded. Therefore, written contracts (where available) should be the starting 

point for a transfer pricing analysis. However, contracts are unlikely to provide all the information needed 

and must be supported by the analysis of the actual conduct of the parties. If the formalised contractual 

                                                
44 See paragraph 1.45 of the OECD Guidelines. It is worth noting that the UN Practical Manual also discusses the 

concept of accurate delineation of the actual transaction in Section B.2.3.1.4. 

45 See paragraph 3.4 of the OECD Guidelines. 

46 The nine steps of the typical process are discussed in Section 3.1.1 of this report. 
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terms are inconsistent or misaligned with the actual conduct of the parties, the transactions will be 

delineated in accordance with the actual conduct of the parties. 

Functional analysis 

103. The broad-based analysis of the relevant economic circumstances includes the functional 

analysis. The functional analysis as the foundation of the transfer pricing analysis aims to identify the 

economically significant activities, contributions and value drivers. It also aims to identify who is responsible 

for performing these functions and in what capacity. It takes into account the assets used and contributed, 

and who contributed them. In sum, it seeks to identify the economically relevant functions, assets and 

risks. 

Risk analysis 

104. A functional analysis is incomplete unless the material risks assumed by each party have been 

identified and considered since the actual assumption of risks would influence the prices and other 

conditions of transactions between the associated enterprises. In this respect, extensive guidance is 

provided in Section D of Chapter I, notably a risk analysis framework setting out a process in six steps for 

analysing risk in a controlled transaction, in order to accurately delineate the actual transaction in respect 

to that risk.47 

Other comparability factors 

105. Other factors may affect the commercial or financial relations between the associated enterprises 

and the economically relevant characteristics of the transactions. They include losses, the effect of 

government policies, the use of customs valuations, assembled workforce, and MNE group synergies. In 

this respect, the Guidelines provide additional guidance to reflect the effect of these comparability factors. 

Recognition of the accurately delineated transaction 

106. The transaction as accurately delineated may be disregarded (and if appropriate, replaced by an 

alternative transaction) in exceptional circumstances where the arrangements viewed in their totality differ 

from those which would have been adopted by independent enterprises behaving in a commercially 

rational manner in comparable circumstances, thereby preventing determination of a mutually acceptable 

price. 

1.2. Description of the existing rules and practices in Brazil and gap analysis 

107. The transfer pricing rules and administrative practices in Brazil are stated to be in accordance with 

the rules adopted by the OECD members,48 but there is no explicit reference to the armôs length principle 

therein. Further, the scope of application of the transfer pricing rules is different than the scope foreseen 

in the Guidelines. Finally, a key aspect of the comparability analysis, which is to identify the commercial or 

financial relations between the associated enterprises and the conditions and economically relevant 

circumstances attaching to those relations in order that the controlled transaction is accurately delineated 

is absent from the Brazilian transfer pricing framework. 

                                                
47 See paragraph 1.60 of the OECD Guidelines. 

48 This was indicated in the Explanatory Statement of Law 9,430/1996, when the transfer pricing system was adopted 

in Brazil. See Explanatory Statement (Exposição de Motivos) No. 470, 15 October 1996, pp. 82-86 of the annex, 

available at: http://imagem.camara.gov.br/Imagem/d/pdf/DCD19NOV1996.pdf#page=43. 

http://imagem.camara.gov.br/Imagem/d/pdf/DCD19NOV1996.pdf#page=43
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1.2.1. Absence of restatement of the armôs length principle in the domestic law 

108. Although at the time of their adoption in 1996 the Brazilian Congress indicated that the transfer 

pricing rules were in accordance with the rules adopted by OECD members, there is no explicit reference 

to the armôs length principle or to the Guidelines in the domestic legislation or the regulations in force in 

Brazil. 

109. The absence of restatement of the armôs length principle at the domestic level raises the 

overarching question of whether the Brazilian transfer pricing rules and administrative practices are 

consistent with the armôs length principle, and whether their application is in line with the guidance for 

applying the armôs length principle provided in the Guidelines. This absence of restatement also raises 

legitimate questions as regards if and how the outcome of a MAP procedure can be effectively agreed 

upon and implemented by Brazil. 

110. Notwithstanding, Brazil has introduced paragraph 1 of Article 9 of the OECD MTC in the tax treaties 

entered into with all 35 of its treaty partners.49 

111. The following paragraphs describe the position of Brazil on OECD instruments by way of 

background before discussing how the armôs length principle is reflected at the domestic level, notably in 

the case law, despite the absence of its restatement in the domestic law. 

Position of Brazil on OECD instruments 

112. At the outset, the transfer pricing legislation in Brazil was enacted to curtail tax avoidance. The 

legislative intent clearly was to prevent the ñdetrimental transfer of resources to foreign countries through the 

manipulation of prices used in the importation or exportation of goods, services or rights, in transactions with non-resident related 

partiesò,50 a statement which seems to reflect the existence of such anti-abuse philosophy. 

113. As previously noted, the insertion of paragraph 1 of Article 9 in a tax treaty generally means that it 

will be interpreted in line with the internationally accepted principles, including the armôs length principle, 

in order to fulfil the dual policy objective of transfer pricing rules. It should be highlighted, however, that 

Brazil has entered into a limited number of tax treaties.51 

114. The three key OECD instruments on transfer pricing and income allocation are the 1995 OECD 

Council Recommendation, the 2016 BEPS Transfer Pricing Recommendation and the 2008 Attribution of 

Profits to PEs Recommendation. While all three encourage non-OECD members to adhere to the relevant 

guidance, to date no non-OECD member, and neither Brazil, has adhered to any of these instruments.52 

                                                
49 Article 9 was introduced in Brazilôs (28 at the time) bilateral tax treaties prior to the enactment of its transfer pricing 

legislation in 1996, but was only applied after 1996 due to the absence of domestic provisions expressly providing for 

the possibility to make primary adjustments.  

50 Explanatory Statement (Exposição de Motivos) No. 470, 15 October 1996, p. 83 of the annex, para. 12. 

51 To date, Brazil has concluded treaties with 35 treaty partners, the two last treaties having been signed with 

Singapore and Switzerland in May 2018. The list of treaty partners is available on RFBôs official website: 

http://idg.receita.fazenda.gov.br/acesso-rapido/legislacao/acordos-internacionais/acordos-para-evitar-a-dupla-

tributacao/acordos-para-evitar-a-dupla-tributacao (Acordos para evitar a dupla tributação e prevenir a evasão fiscal). 

It is worth noting that the bilateral tax treaty between Brazil and Germany that was concluded in 1975 was revoked on 

7 April 2005. 

52 It should be noted that due to the specificities of the Brazilian transfer pricing system, it would be difficult in the case 

of Brazil to adhere to the guidance in the OECD Guidelines and the BEPS Actions 8-10 Final Reports. 

http://idg.receita.fazenda.gov.br/acesso-rapido/legislacao/acordos-internacionais/acordos-para-evitar-a-dupla-tributacao/acordos-para-evitar-a-dupla-tributacao
http://idg.receita.fazenda.gov.br/acesso-rapido/legislacao/acordos-internacionais/acordos-para-evitar-a-dupla-tributacao/acordos-para-evitar-a-dupla-tributacao


  | 51 

TRANSFER PRICING IN BRAZIL: TOWARDS CONVERGENCE WITH THE OECD STANDARD © OECD/RFB 2019 
  

115. The position of Brazil on the Guidelines was first recorded in 2011 following a request to indicate, 

in a footnote attached to the OECD Guidelines for Multinational Enterprisesô Tax Chapter, that ñone non-

OECD adhering country, Brazil, does not apply the OECD Transfer Pricing Guidelines in its jurisdiction and accordingly the use 

of the guidance in those Guidelines by multinational enterprises for purposes of determining taxable income from their operations 

in this country does not apply in the light of the tax obligations set out in the legislation of this countryò.53 

116. Brazil, as a G20 country, formally endorsed the final BEPS package at the G20 Summit in 2015. 

The BEPS package includes the BEPS Actions 8-10 Report. According to the Explanatory Statement to 

this report, the guidance contained therein ñrepresents an agreement of the countries participating in the OECD/G20 

BEPS Project. For countries that formally subscribe to the Transfer Pricing Guidelines, the guidance in this Report takes the form 

of amendments to the Transfer Pricing Guidelines. Therefore this Report also reflects how the changes will be incorporated in 

those Guidelinesò.54 However, since Brazil expressed the view that its domestic law approach that makes use 

of fixed margins is in line with the armôs length principle, Brazil explained that it would continue to apply 

this approach, adding that it would follow the guidance contained in the BEPS Actions 8-10 Report in this 

context. 

117. In consequence, the role attributed to the Guidelines under the Brazilian transfer pricing system is 

not prominent. Brazil recognised that the Guidelines could be used as ñsubsidiary interpretation guidance, 

whenever [the Guidelines] do not contradict the Brazilian transfer pricing legislation and the national legal systemò in its transfer 

pricing country profile.55 

118. Brazil expressed its position on the Commentary to Article 9 in the 2017 edition of the OECD MTC, 

stating that: 

As regards paragraph 1 of the Commentary on Article 9, Brazil reserves its right to provide for an approach in 
its domestic legislation that makes use of fixed margins derived from industry practices in line with the arm's 
length principle. In consequence, it reserves the right not to adhere to the application of the Transfer Pricing 
Guidelines for Multinational Enterprises and Tax Administrations where the guidelines contradict this 
approach.56 

Reflection of the armôs length principle at the domestic level 

119. Despite the absence of an explicit statement demonstrating the adoption of the armôs length 

principle under the Brazilian transfer pricing system, a number of elements seem to support the view that 

the armôs length principle is recognised to some extent in the domestic law. 

120. Brazil indicated in the Explanatory Statement of Law 9,430/96 that its rules were in line with the 

rules adopted by OECD members: 

The rules set forth in articles 18 to 24 represent a significant improvement in domestic legislation in view of the 
current globalization process, which affects all modern economies. In this specific case, in accordance with 
the rules adopted by the OECD members, certain rules have been proposed in order to control so called 

                                                
53 OECD (2011), 2011 Update of the OECD Guidelines for Multinational Enterprises, OECD Publishing, Paris, 

www.oecd.org/daf/inv/mne/48004323.pdf, p. 63, footnote no 7. 

54 Executive Summary of BEPS Actions 8-10 Final Reports. OECD (2015), Aligning Transfer Pricing Outcomes with 

Value Creation, Actions 8-10 - 2015 Final Reports, OECD/G20 Base Erosion and Profit Shifting Project, OECD 

Publishing, Paris, https://doi.org/10.1787/9789264241244-en, p. 10. 

55 The Transfer Pricing Country Profile submitted by Brazil is available on the OECD website: 

www.oecd.org/tax/transfer-pricing/transfer-pricing-country-profile-brazil.pdf. 

56 Positions on Article 9 (associated enterprises) and its Commentary, OECD (2017), Model Tax Convention on 

Income and on Capital: Condensed Version 2017, OECD Publishing, Paris, https://doi.org/10.1787/mtc_cond-2017-

en, p. 632. 

http://www.oecd.org/daf/inv/mne/48004323.pdf
https://doi.org/10.1787/9789264241244-en
http://www.oecd.org/tax/transfer-pricing/transfer-pricing-country-profile-brazil.pdf
https://doi.org/10.1787/mtc_cond-2017-en
https://doi.org/10.1787/mtc_cond-2017-en
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ñtransfer pricingò, to prevent the detrimental transfer of resources to foreign countries, through manipulation of 
prices used in the importation or exportation of goods, services or rights, in transactions with a non-resident 
related party.57 

121. A number of Brazilian administrative decisions have also supported the view that the Brazilian 

transfer pricing rules are compatible with Article 9 of the OECD MTC.58 One decision in particular strongly 

supports the fact that the Brazilian transfer pricing rules were inspired by the armôs length principle, also 

recognising that it is this principle that governs the Brazilian transfer pricing system established by Law 

9,430/96.59 However, the decision particularly stresses the anti-abuse function of the armôs length principle 

by specifying that its application is intended to prevent residents in Brazil from transferring profits to related 

parties in low-tax countries. In another instance, the Administrative Taxpayerôs Council held that there was 

no contradiction between the domestic transfer pricing rules and Article 9 of the Brazil-Germany tax 

treaty.60 The decision recognised, however, that in some cases the fixed margins approach did not permit 

to reach the competition price (i.e. the armôs length price) in the strict sense. 

122. The way in which the armôs length principle is applied in some cases considerably deviates from 

the OECD standard, prompting several practitioners and academics to argue that the system is not 

effectively based on the armôs length principle. Even authors who support the view that the Brazilian 

transfer pricing system is consistent with the armôs length principle as set out in the Guidelines have 

observed that differences in the rules can lead to outcomes differing from usual armôs-length outcomes. 

123. One significant deviation of the Brazilian transfer pricing rules thus seems to lie in the fixed margins 

approach, which eliminates to some extent the use of comparability analysis in some cases. The fixed 

margins approach is relevant for the Brazilian versions of the OECD-recognised resale price and cost plus 

methods.61 Fixed margins are predetermined profit margins imposed by law, which express a legal fiction 

according to which prices must be adjusted to conform to a parameter price, and which may differ 

depending on whether the transaction is an import or an export, and depending on the relevant industry. 

Therefore, the determination of the ñrangeò within which a certain transaction can be considered to have 

been carried out at armôs length is not solely based on internal or external comparables, but also based 

on these fixed, predetermined margins. A change of margin can be requested by taxpayers,62 but to date 

no request has ever been granted through this mechanism. 

124. The application of the fixed margins approach produces non-armôs-length results in some 

situations as a result of the trade-off between simplicity and accuracy. Considering the opacity under which 

the margins have been developed (in terms of the data employed and the criteria used), it is also difficult 

to control the parameters of the methodology and verify its robustness. 

125. This approach that makes use of fixed margins derived from industry practices establishes the 

prevalence of the parameter price set forth in the law, which could be interpreted as an assumption that 

                                                
57 The full Explanatory Statement of Law 9,430/96 is available (in Portuguese) at: 

www.camara.gov.br/proposicoesWeb/prop_mostrarintegra?codteor=1132081&filename=Dossie+-PL+2448/1996, p. 

115. 

58 See, e.g., CARF, Eighth Chamber, judgment 108-09.763 (13.11.2008). 

59 CARF, First Chamber, judgement 110300.608 (17.01.2012). 

60 CARF, First Chamber, judgement 101-96665 (17.04.2008). 

61 See the analysis in Chapter II for a description of the transfer pricing methods in Brazil. 

62 See Section 4.2.7 of this report for a description of the mechanism to challenge the fixed margins. 

http://www.camara.gov.br/proposicoesWeb/prop_mostrarintegra?codteor=1132081&filename=Dossie+-PL+2448/1996
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related parties have sought to manipulate their transfer pricing, and that such manipulation should be 

automatically prevented as a matter of principle to ensure that a minimum amount of profits is taxed. 

1.2.2. Scope of application of transfer pricing rules 

126. Important differences exist regarding the scope of application of the Brazilian transfer pricing rules 

compared to the OECD standard. These differences concern both the personal scope and the material 

scope and their implications are far-reaching for the pricing of intra-group transactions. 

Personal scope 

127. The personal scope of transfer pricing rules in Brazil is broad,63 and in some areas may be broader 

than the scope foreseen in Article 9 of the OECD MTC. 

128. The situations described in the Brazilian legislation in which two parties are considered to be 

related include association where there is control based on corporate ownership or association based on 

the power of an individual or legal entity to participate in financial and operational policy decisions of the 

other party without controlling it.64 The latter could take the form of a legal entity domiciled in Brazil and a 

non-resident individual who is a relative or kin down to the third degree, spouse or cohabitant of its directors 

or officers, or of its direct or indirect controlling partner or shareholder; a legal entity domiciled in Brazil and 

a non-resident individual or legal entity for which the Brazilian entity is the exclusive agent, distributor or 

dealer of the Brazilian entity for the purchase and sale of goods, services and rights; or a legal entity 

domiciled in Brazil and a non-resident individual or legal entity for which the Brazilian entity is the exclusive 

agent, distributor or dealer for the purchase and sale of goods, services and rights. 

Extension of personal scope 

129. The scope also includes (i) transactions carried out by individuals or legal entities resident or 

domiciled in Brazil with any individual or legal entity, even if not related, resident or domiciled in a country 

which does not tax income or which taxes it at a maximum rate of less than 20%; and (ii) transactions 

carried out by individuals or legal entities residing in Brazil with any individuals or legal entities, related or 

not, residing in a country that does not disclose the composition or ownership of companies.65 This 

corresponds to a list of ñlow-tax jurisdictionsò.66 

                                                
63 The concept of ñrelated partyò is defined in Article 23 of Law 9,430/1996. 

64 The concept of control is governed by the Brazilian Corporation Law (Law 6,404/76; in particular Article 243(2) and 

Article 243(1), (4) and (5)). 

65 Article 24 of Law 9,430/1996. In addition to being subject to transfer pricing analysis regardless of whether the 

foreign party is related to the Brazilian entity, low-tax jurisdictions and privileged tax regimes are subject to more 

restrictive thin capitalisation rules as well as various adverse restrictions under the Brazilian controlled foreign 

corporation (CFC) rules. Also, payments made to residents of low-tax jurisdictions are generally subject to higher rates 

of withholding taxes on remittances, sales and applications in Brazilian capital markets. 

66 These jurisdictions are listed under Article 1 of Normative Instruction 1,037/10, which has been regularly updated 

over the years (the last update with respect to low tax jurisdiction was made by Normative Instruction 1,658/16). 

Normative Instruction 1,037/10 provides the following list of jurisdictions: Andorra, Anguilla, Antigua, Ascension Island, 

Bahamas, Aruba, Bahrain, Bahamas, Barbados, Barbuda, Belize, Bermuda, British Virgin Islands, Brunei, Cayman 

Islands, Campione DôItalia, Channel Islands (Jersey, Guernsey, Sark and Alderney), Cyprus, Cook Islands, Curacao, 

Djibouti, Dominica, French Polynesia, Gibraltar, Grenada, Hong Kong, Ireland, Isle of Man, Kingdom of Swaziland, 

Kiribati, Labuan, Lebanon, Liberia, Liechtenstein, Macau, Maldives, Marshall Islands, Mauritius, Monaco, Montserrat, 

Nauru, Nevis, Nieui, Norfolk Island, Panama, Pitcairn Islands, Qeshm Island, Samoa Islands, Saint Helena Island, 
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130. A list of ñprivileged tax regimesò67 also targets regimes that achieve taxation of income earned 

abroad at a maximum rate of less than 20%68 and/or that grant a tax advantage to a non-resident individual 

or legal entity without any requirement of substance, and/or that do not allow access to information such 

as the nature of partners and the economic transactions carried out.69 

131. The number of regimes listed as ñpreferential tax regimesò has increased over the years.70 It 

contains regimes in OECD member countries, such as the regime applicable to corporations constituted 

in the form of a Limited Liability Company (LLC) incorporated in the United States, whose participation is 

composed of non-residents, not subject to federal income tax in the United States,71 the regime applicable 

to legal entities constituted in the form of a holding company which do not exercise a substantial economic 

activity in the Netherlands,72 the regimes applicable to legal entities constituted in the form of a holding 

company, domiciliary company, auxiliary company, mixed company and administrative company whose 

tax treatment results in the incidence of CIT as well as the regime applicable to other legal forms of 

constitution of legal entities, through rulings issued by tax authorities in Switzerland,73 the regime 

applicable to legal entities constituted in the form of an Entity for Holding of Foreign Securities (ETVEs) in 

Spain,74 and the regime applicable to legal entities constituted in the form of a holding company which do 

not exercise substantive economic activity in Denmark.75 

132. In addition, the scope covers transactions that have been entered into with a tax avoidance 

objective, including (i) imports made by a legal entity that acquires goods abroad for future sale to a 

predetermined domestic buyer, if the latter is related to the foreign seller; and (ii) transactions carried out 

                                                
Saint Kitts and Nevis, Saint Lucia, Saint Martin, Saint Pierre and Miquelon Island, Saint Vincent and the Grenadines, 

Seychelles, Solomon Island, Sultanate of Oman, Tristan da Cunha, Tonga, Turks and Caicos Islands, United Arab 

Emirates, US Virgin Islands and Vanuatu. 

67 As introduced by Law 11,727/08 in 2008. The list of preferential tax regimes is provided by Normative 

Ruling 1,037/2010. 

68 Reduced to 17% for countries, dependencies and regimes aligned with the international standards of tax 

transparency. 

69 For instance, Costa Rica, Madeira Island and Singapore were removed from the ñlow-tax jurisdictionò list and 

preferential tax regimes from these jurisdictions were added to the ñprivileged tax regimesò list, respectively the free 

trade regime (RZF) of Costa Rica and the Portuguese international business centre of Madeira (CINM), and with 

respect to Singapore the special rate of tax for non-resident ship owners, charterers, or air transport undertakings, the 

exemption and concessionary rate of tax for insurance and reinsurance business; and concessionary rates of tax for 

the finance and treasury centre, trustee company, (income derived from) debt securities, global trading company and 

qualifying company, financial sector incentive company, provision of processing services for financial institutions, 

shipping investment manager, trust income to which beneficiary is entitled, leasing of aircraft and aircraft engines, 

aircraft investment manager, container investment enterprise, container investment manager, approved insurance 

brokers, (income derived from) managing qualifying registered business trust or company, ship broking and forward 

freight agreement trading, shipping-related support services, managing approved venture company and international 

growth company. 

70 Article 24-A of Law 9,430/96 states that the transfer pricing provisions are applicable to transactions subject to 

preferential tax regimes with any physical and legal persons, related or unrelated, residing or domiciled abroad. 

71 Article 2, item VII, of Normative Instruction 1,037/10. 

72 Article 2, item IV, of Normative Instruction 1,037/10. 

73 Article 2, item X, of Normative Instruction 1,037/10. 

74 Article 2, item VIII, of Normative Instruction 1,037/10. 

75 Article 2, item III, of Normative Instruction 1,037/10. 
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by a resident company through unrelated third parties (interposed entity), where the non-resident party 

dealing with such parties is related to the resident company. 

Material scope 

133. Brazilian transfer pricing rules apply to goods, services and rights for both imports and exports. 

Goods include tangible and intangible property; services include intra-group services and services 

rendered under cost-sharing contracts; and rights include a wide range of rights with different forms of 

remuneration (e.g., rents, interests, premiums). The scope also includes payments or credits for interest 

paid or received on international loans with related parties.76 

134. In contrast to the Guidelines, however, Brazilôs transfer pricing rules are narrower in that they 

expressly exclude outbound royalties and payments in regard to technical, scientific, administrative or 

similar assistance (with the consequence that such transactions are not governed by the armôs length 

principle).77 

Territorial scope 

135. The territorial scope of the Brazilian transfer pricing rules is limited to cross-border transactions,78 

and the rules do not apply to transactions between associated enterprises conducting domestic 

transactions within Brazil. This creates domestic BEPS risks, such as profit shifting in situations of profit-

making and loss-making companies in the same group or profit shifting between companies subject to the 

general tax regime and those benefiting from special tax regimes. 

136. It should be noted that there is a special ñanti-avoidanceò measure in place, which targets 

disguised distribution of profits (DDL).79 This measure has only a limited scope and applies in cases of 

potential profit shifting from the subsidiaries to the shareholders. The rule does not apply between sister 

companies and to transactions involving profit shifting from parent to subsidiary companies. The rule 

applies where the conditions attached to the transactions differ from market conditions. In this case, tax 

authorities may perform adjustments on these transactions and impute taxable income to the Brazilian 

related entities. 

1.2.3. Identifying the commercial or financial relations and accurately delineating the 

actual transaction 

137. While the identification of the commercial or financial relations is also relevant for the application 

of the transfer pricing rules in Brazil, there is seemingly no specific guidance or concept similar to the 

concept of accurate delineation of the actual transaction based on a broad-based analysis of the 

economically relevant circumstances of the taxpayer and other comparability factors underlying the 

transfer pricing analysis in Brazil.80 

138. The transfer pricing analysis in Brazil usually starts from the contracts, the accounting records, 

invoices, and customs documentation provided by the taxpayer. These documents constitute the starting 

point for the identification of the commercial or financial relations between the associated enterprises. 

                                                
76 Article 22 of Law 9,430/1996. 

77 Article 18, paragraph 9, of Law 9,430/96. 

78 This is stated in Articles 18 and 19, of Law 9,430/1996 and also Normative Instruction 1,312/2012. 

79 Articles 60-62 of Decree 1,598/1977. 

80 The choice of the method is also not dictated by this analysis. See analysis in Chapter II. 
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139. Similarly to documents submitted for compliance with the rules of other jurisdictions, these 

documents must reflect the real intentions of the parties in relation to the aspects of the transaction covered 

by the contract that matters for the application of the Brazilian rules. If there is a mismatch between the 

terms of the contract and the real intention of the parties, and a lack of substance, the transaction may be 

disregarded by the tax authorities based on concepts such as simulation,81 fraud,82 and substance-over-

form doctrine,83 provided in the tax and civil law and in case law. 

140. The transfer pricing analysis in Brazil is thus not restricted to the formal documentation and to the 

terms of the contracts. The application of the rules also requires the identification of the characteristics of 

the controlled transaction, but not to the same extent that is required by the Guidelines. In this sense, some 

elements that are at the heart of the Guidelines and constitute basic features of the accurate delineation 

of the actual transaction are currently not fully present in the Brazilian rules. 

141. The extent of the analysis of facts and circumstances that would support the accurate delineation 

of the actual transaction is extremely limited. Most economically relevant characteristics and comparability 

factors described in the Guidelines are not relevant. The contractual terms of the transaction and the 

characteristics of property transferred or services provided are taken into account, but the functions 

performed by each of the parties to the transaction, the economic circumstances of the parties and of the 

market in which the parties operate, and the business strategies pursued by the parties have little (or no) 

relevance for the analysis. 

142. For example, the effect of government interventions such as the exchange rate policy, which 

should be treated as conditions of the market in the particular country and be taken into account in 

evaluating the taxpayerôs transfer price under the approach developed by the Guidelines, are not 

considered ï even though exchange rate fluctuations in Brazil are frequent and variations of the quotation 

of a currency may vary greatly from one fiscal year to another.84 Similarly, a situation where the value of 

location specific advantages or premium prices in the local market for foreign products is transferred out 

of Brazil may easily arise (e.g., in applying the broadly corresponding to the resale price method for import 

transactions ï the PRL method), whereas such value would be taken into consideration as a comparability 

factor in the transfer pricing analysis according to the Guidelines. 

                                                
81 Transactions may be considered simulated and thus void under Article 116, single paragraph of the Brazilian  

Tax Code. The question is one of fact to be determined on a case-by-case analysis. 

82 See for instance CARF, judgment 1201-001.640 (29.05.2017), which is still pending a final decision by the higher 

Chamber of CARF, where the lower Chamber held it was a sham transaction to incorporate a fund for the sole purpose 

of avoiding income tax on capital gains in an M&A transaction. The taxpayer failed to present sufficient evidence of 

business purpose to refute the tax authorityôs allegation of a sham corporate restructuring plan during a company 

purchase transaction. 

83 Supplementary Law 104 of January 10, 2001, introduced, among other changes, a sole paragraph to Article 116 of 

the Brazilian National Tax Code, which provides that the ñtax authority may disregard acts or legal acts performed for the 

purpose of dissimulating the occurrence of the event giving rise to the tax or the nature of the elements that compose the tax 

liability, subject to procedures to be established in ordinary lawò. The provision is not self-enforceable and must be further 

regulated by ordinary law, which has not occurred to date. Nonetheless, Brazilian case law shows that the substance-

over-form principle has relied on the old civil-law concepts of simulation and abuse of law, and, in particular, 

administrative decisions of the CARF regarding tax planning matters have relied on the substance-over-form approach. 

84 See exchange rates in Brazil across the years: https://data.oecd.org/conversion/exchange-rates.htm. 

https://data.oecd.org/conversion/exchange-rates.htm
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143. The standard of comparability is extremely strict and focusses on the characteristics of the property 

transferred or services provided, which form the foundation of the transfer pricing analysis.85 Except for 

some of the features of transfer pricing methods that incorporate elements of a functional analysis (e.g., 

importer/exporter, retailer/wholesaler), very limited consideration is given to the functions performed by 

each of the parties to the transaction.86 The analysis of the risks assumed by the parties is also not 

foreseen. 

144. The versions of the comparable uncontrolled price (CUP) method adopted by Brazil follow an 

approach that appears to be broadly similar to the Guidelines in terms of the reliance on a comparability 

analysis. The other methods inspired by the OECD-recognised cost plus and resale price methods 

incorporate fixed margins for gross profit and mark-up instead of being based on finding comparable 

transactions. In this respect, there is no need for a comparability (including functional) analysis at this level. 

145. The notion of comparability is limited for most methods,87 in the sense that it is narrowed down to 

specific comparables selected with regard to their characteristics. In particular, it takes as a reference the 

arithmetic average prices or costs of ñidentical or similarò goods, services or rights (in the Brazilian and/or 

foreign markets depending on the methods), purchased or sold under similar payment conditions as those 

of the controlled transaction. 

146. Therefore, without the requirement of a complete comparability (including functional) analysis in 

the transfer pricing analysis in Brazil, and without any consideration being given to most comparability 

factors, the role of the accurate delineation of the actual transaction is significantly undermined. 

147. These key elements of the Guidelines are further addressed under the Chapter II analysis 

(addressing transfer pricing methods) and the Chapter III analysis (addressing the comparability analysis). 

148. In conclusion, three main gaps or issues were identified in relation to Chapter I of the Guidelines. 

First, while the transfer pricing rules and administrative practices in Brazil are stated to be in accordance 

with the rules adopted by OECD member countries,88 there is no explicit reference to the armôs length 

principle therein. Second, the scope of application of the transfer pricing rules is different both in terms of 

the personal and material scopes. Finally, the notion of accurate delineation of the actual transactions is 

absent. 

1.3. Assessment of effectiveness 

149. The assessment of effectiveness covers the three gaps or issues identified in the comparative 

analysis of the Brazilian transfer pricing rules and Chapter I of the Guidelines. Based on the methodology 

                                                
85 See Chapter III analysis for a description of the standard of comparability based on the concepts of ñidenticalò and 

ñsimilarò governing the transfer pricing methods in Brazil. 

86 The functional analysis of a controlled transaction, which is the foundation of the transfer pricing analysis for the 

typical OECD process, is extremely limited under the Brazilian transfer pricing system and the fixed margins approach 

makes it largely irrelevant. The only relevant factors with respect to the functions performed are those embedded in 

some of the transfer pricing methods, which dictate their application to import or export transactions, their application 

based on the industry sector in the case of the resale price equivalent method for import transactions (PRL method), 

or on whether the party is a wholesaler or a retailer in the case of the methods based on the OECD-recognised resale 

price methods for export transactions (PVA/PVV methods). 

87 It is important to note that this requirement is not provided for in the legislation when applying the equivalents of the 

resale price method for imports (PRL method) and the cost plus method for exports (CAP method). It is unclear whether 

this is intentional or if the legislator overlooked the inclusion of this requirement when drafting the rules. 

88 As previously noted, this was indicated in the Explanatory Statement of Law 9,430/1996, when the transfer pricing 

system was adopted in Brazil. See Explanatory Statement (Exposição de Motivos). 
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of the assessment of effectiveness, which aims to test whether the rules affected by the gaps or issues 

achieve the dual objective of securing the appropriate tax base and avoiding double taxation as well as 

the multiple objectives of providing ease of tax administration, ease of tax compliance and of offering tax 

certainty, the impact of the absence of restatement of the armôs length principle, the effectiveness of having 

a broader personal scope and a narrower material scope, and the different process of identifying the 

commercial or financial relations (without accurate delineation of the actual transaction) for transfer pricing 

purposes are assessed based on whether they achieve the policy objectives of transfer pricing rules. 

1.3.1. Absence of restatement of the armôs length principle 

150. While Brazil restates the armôs length principle in its bilateral tax treaties, its domestic legislation 

does not, and arguably does not embody the armôs length principle. As previously mentioned, the armôs 

length principle as the international consensus on transfer pricing is justified because it effectively serves 

the dual objective of securing the appropriate tax base in each jurisdiction and avoiding double taxation. 

A critical question is thus whether the Brazilian transfer pricing system is actually based on the armôs length 

principle or merely informed by it. If transfer pricing outcomes are ultimately similar between the Brazilian 

system and the OECD system, the commitment to the armôs length principle expressed by its restatement 

in the domestic law and at the international level would only constitute a form of confirmation. However, if 

outcomes diverge, then dispute resolution matters would clearly be affected by this absence of 

commitment to the armôs length principle and jeopardise the resolution of transfer pricing cases based on 

a common approach towards the application of the armôs length principle. 

Findings of the assessment 

Prevention of BEPS risks 

The absence of restatement of the armôs length principle in the domestic law prevents the tax 

administration from applying this concept in securing the appropriate tax base in Brazil. The tax 

administration has to rely in most cases on special prescriptive rules, which, as described in the 

following sections of this report, do not contain special measures to deal with some common situations 

arising in MNE groups. This gives rise to situations where under-taxation and loss of revenue easily 

occur. 

Prevention of double taxation  

The absence of restatement of the armôs length principle in the domestic law in Brazil presents a risk of 

divergent outcomes of transfer pricing adjustments in cross-border situations leading to double taxation 

as well as a risk that the cases of double taxation will not be effectively resolved. 

Ease of tax administration 

One could argue that the absence of restatement of the armôs length principle in the domestic legislation 

makes the process of tax administration easier and less complex, because tax authorities are limited to 

applying prescriptive rules, rather than being able to exercise judgement in evaluating specific 

commercial situations. On the other hand, the absence of restatement of this principle does not enable 

the tax administration to collect all of the revenues resulting from value-creating activities taking place 

in Brazil. 
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Ease of tax compliance 

The absence of restatement of the armôs length principle in the domestic legislation does provide the 

theoretical benefit of simplification for taxpayers, who can follow the prescriptive rules in place, rather 

than exercise judgement in evaluating specific situations. This benefit may be outweighed by the 

administrative burden related to supporting the adjustment that the taxpayers have to extensively 

document in accordance with the existing rules (i.e. the item-per-item approach). 

Tax certainty 

The absence of restatement of the armôs length principle results in tax uncertainty from an international 

perspective. This is explained by the fact that a majority of jurisdictions, including all OECD member 

countries, have committed to the armôs length principle based on a common approach differing from the 

approach adopted by Brazil. It is also the case that, from a domestic perspective, taxpayers are unable 

to rely on the armôs length principle to establish their transfer pricing; and even though the current rules 

provide certainty in terms of outcomes, there is no certainty that said outcomes will be in line with the 

armôs length principle. 

1.3.2. Scope of application of the transfer pricing rules 

151. The personal scope of the Brazilian transfer pricing rules is generally broader than the personal 

scope set out in the OECD MTC because the definition of related parties covers more situations, whereas 

the material scope is narrower, since a number of transactions that would be addressed by the guidance 

contained in the Guidelines are not within the scope of the Brazilian transfer pricing rules. The territorial 

scope, which is limited to cross-border transactions, can also give rise to situations where domestic transfer 

pricing strategies lead to undesirable outcomes. 

152. This creates a number of issues, notably issues related to inconsistencies across jurisdictions in 

the treatment of certain transactions, including situations where related parties in Brazil may not be 

considered to be related in other jurisdictions. 

Findings of the assessment 

Prevention of BEPS risks 

A broader definition of associated enterprises limits to some extent the risk of BEPS, especially because 

it targets low-tax jurisdictions and preferential tax regimes in jurisdictions which do not effectively 

exchange information, with the intent to prevent such abuse. Similarly, as is the case in some OECD 

member countries which follow a similar approach, this broader personal scope may be justified from a 

tax avoidance perspective and by tax administration concerns resulting from information asymmetry. 

A narrower material scope, on the other hand, creates increased likelihood of BEPS risks, which may 

not be fully eliminated, even with the special deductibility limitation rules. Depending on the facts and 

circumstances, such deductibility limitations could turn ineffective if deductions are still granted within 

the given limits without proper accurate delineation of the actual transaction or if the benefits test is not 

effectively applied. It needs to be seen whether the Brazilian rules contain a mechanism as effective as 

the benefits test described in the Guidelines. 
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The narrow territorial scope, which only applies to cross-border transactions can enable abusive 

domestic transfer pricing practices, where the profits may be shifted between entities operating in 

different special tax regimes (including tax holidays, tax incentives and others) and/or between entities, 

where one of the parties to the transaction has extensive accumulated losses and the transfer of profits 

will enable the utilisation of those losses. The existing anti-avoidance rule addressing the disguised 

distribution of profits (DDL) has only limited effect to address these BEPS risks. As noted, this measure 

has only a limited scope and applies in cases of potential profit shifting from the subsidiaries to the 

shareholders; it does not apply between sister companies and to transactions involving profit shifting 

from parent to subsidiaries. Therefore, the scope of this rule is limited and may not provide full protection 

against BEPS risks identified above. 

Prevention of double taxation  

A broader definition of associated enterprises expands the personal scope, which, in combination with 

other features (notably the fixed margins), may increase the risk of double taxation. In particular, two 

parties could be considered to be related in Brazil based on conditions that do not exist in a majority of 

other jurisdictions. Because transfer pricing rules may also apply to third parties as if they were related 

parties (e.g., when they are exclusive distributors or residents in low-tax jurisdictions), situations may 

exist whereby actual armôs-length prices become subject to transfer pricing adjustments in Brazil based 

on the assumption that they are related parties. This assumption is not rebuttable and thus even in 

cases where it could be established that the prices are actually armôs-length potential double taxation 

may arise for transactions between two unrelated parties. In addition, relief in the other country becomes 

unlikely if these genuinely unrelated parties are considered to be out of the scope of that other countryôs 

transfer pricing rules and also outside of the scope of Article 9 of bilateral tax treaties. 

A narrower material scope which excludes certain types of transactions, in combination with other 

features (e.g., fixed margins), may also increase the risk of double taxation. For example, a situation 

may occur where deductions are denied in Brazil and taxable income is accrued in the foreign 

jurisdiction. 

The input provided by business generally pointed to the narrower material scope (particularly the 

deductibility limitation rules with respect to royalty payments) as being a major disadvantage of the 

Brazilian transfer pricing system, notably because it dismisses the application of the armôs length 

principle to such transactions, and thus potentially leads to non-armôs-length outcomes and cases of 

double taxation. 

Ease of tax administration 

A broader definition of associated enterprises requires enhanced control of transactions for transfer 

pricing purposes, both in identifying such associated enterprises and the additional transactions being 

carried out (that would not normally be in-scope). This turns into a need for heightened monitoring from 

the tax administrationôs side. On the other hand, this approach reduces the administrative burden that 

the tax administration would otherwise bear if it was aiming to challenge the potentially abusive 

transactions, which prima facie look like transactions between unrelated parties when in reality these 

are structured transactions involving back-to-back arrangements or nominee shareholder/director 

arrangements, but effectively still carried out within a controlled environment. 

A narrower material and territorial scope is expected to simplify the tax administration burden, notably 

because certain transactions involving the transfer or use of intangibles are out of scope, and 

deductibility limitation rules applying to those out-of-scope transactions are more prescriptive or 

because the transfer pricing rules do not apply to domestic transactions at all. 
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Ease of tax compliance 

A broader definition of associated enterprises corresponds to a heavier compliance burden for some 

taxpayers as they may be required to apply transfer pricing rules to more transactions. This is especially 

true in cases where the parties to the transaction are genuinely unrelated and may thus have limited 

access to the information proprietary to the counterparty, which also limits the choice of applicable 

transfer pricing methods. 

The tax compliance burden is however reduced as a result of a narrower material and territorial scope 

for similar reasons as listed under the ease of tax administration criterion (i.e. exclusion of certain 

complex transactions from the scope of transfer pricing rules and more prescriptive rules for specifically 

defined transactions). 

Tax certainty 

From a domestic perspective, having a broader personal scope does not seem to affect tax certainty as 

long as the conditions are clear and objective, but, from an international perspective, the inconsistencies 

between different definitions of associated enterprises could create some degree of uncertainty. 

From a purely domestic perspective, the Brazilian approach provides some tax certainty by having a 

reduced material scope for which more prescriptive rules apply. However, significant uncertainties result 

from the existence of diverging approaches, which may lead to unrelieved double taxation, when 

considering the international perspective. 

With respect to the territorial scope, tax certainty is guaranteed because domestic transactions are not 

subject to transfer pricing rules, meaning that they will not be scrutinised and/or challenged. 

1.3.3. Absence of accurate delineation of the actual transaction in identifying the 

commercial or financial relations 

153. The appropriate identification of the commercial or financial relations, including the accurate 

delineation of the actual transactions, is essential in terms of achieving the dual policy objective of transfer 

pricing rules. This absence implies inefficient prevention of BEPS risks and potential double taxation. 

Concerning the tax administration and tax compliance burdens, the approach adopted by Brazil simplifies 

the control of transfer prices and alleviates the obligations imposed on taxpayers. 

Findings of the assessment 

Prevention of BEPS risks 

The transfer pricing analysis in Brazil is not based on a complete comparability analysis, which would 

include appropriate identification of the commercial or financial relations and careful consideration of 

the economically relevant circumstances of the taxpayer, in particular the functions performed, assets 

used, and risks assumed, and of other comparability factors. The concept of accurate delineation of the 

actual transaction set out in the Guidelines is also not reflected, potentially leading to under-taxation 

and creating significant BEPS risks. 
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The following example illustrates the concept of clarifying and supplementing the written contractual 

terms based on the identification of the actual commercial or financial relations.89 Company P is the 

non-resident parent company of an MNE group situated in Country P. Company B, situated in Brazil, is 

a wholly-owned subsidiary of Company P and acts as an agent for Company Pôs branded products in 

the Brazilian market. The agency contract between Company P and Company B is silent about any 

marketing and advertising activities in Brazil that the parties should perform. Analysis of other 

economically relevant characteristics and in particular the functions performed, determines that 

Company B launched an intensive media campaign in Brazil in order to develop brand awareness. This 

campaign represents a significant investment for Company B. Based on evidence provided by the 

conduct of the parties, it could be concluded that the written contract may not reflect the full extent of 

the commercial or financial relations between the parties. Accordingly, the analysis should not be limited 

by the terms recorded in the written contract, but further evidence should be sought as to the conduct 

of the parties, including as to the basis upon which Company B undertook the media campaign. Under 

the Brazilian transfer pricing rules, the conduct of the parties in this case may not be appropriately 

considered in the transfer pricing analysis and the full extent of the commercial or financial relations 

between Company P and Company B would not be fully taken into account. 

Prevention of double taxation  

Prevention of double taxation is less likely without appropriate identification of the commercial or 

financial relations and accurate delineation of the actual transaction. In fact, the approach that makes 

use of fixed margins adopted in Brazil ignores a majority of the aspects of the guidance contained in 

Section D of Chapter I of the Guidelines. In consequence, there is a high risk of double taxation, 

provided that the transfer pricing analysis in Brazil considerably deviates from the transfer pricing 

analysis as performed in jurisdictions that follow these Guidelines. 

Ease of tax administration 

Without the requirement to perform a complete transfer pricing analysis based on a broad-based 

analysis of the circumstances and a comparability (including functional) analysis of the taxpayer, as set 

out in the Guidelines, the tax administration burden is significantly reduced. Applying the armôs length 

principle is a complex process informed by extensive guidance. Therefore, a simplified approach which 

bypasses the need for such an analysis is less resource- and time-intensive. It also does not require a 

high level of expertise of the tax auditors. 

Ease of tax compliance 

Without the requirement to perform a complete transfer pricing analysis based on a broad-based 

analysis of the circumstances and a comparability (including functional) analysis of the taxpayer, as set 

out in the Guidelines, the tax administration burden is significantly reduced. Applying the armôs length 

principle is a complex process informed by extensive guidance. Therefore, a simplified approach which 

bypasses the need for such an analysis is less resource- and time-intensive. It also does not require a 

high level of expertise of the tax auditors. 

 

 

                                                
89 This example is based on the example provided in paragraph 1.44 of the OECD Guidelines. 
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Tax certainty 

Tax certainty from an international perspective is undermined for the reasons listed above, which may 

give rise to double taxation. Tax certainty at the domestic level should not be an issue based on the 

reasons listed above (i.e. absence of a complete transfer pricing analysis. 
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The second chapter contains the analysis of Brazilôs transfer pricing rules 

and practices as compared with Chapter II of the OECD Guidelines, which 

provides guidance in relation to the transfer pricing methods. Part I contains 

an analysis of the principles used for selecting the transfer pricing method. 

Parts II and III contain the comparative analysis of the relevant transfer 

pricing methods in Brazil with the five OECD-recognised methods that can 

be used to establish whether the conditions imposed in the commercial or 

financial relations between associated enterprises are consistent with the 

armôs length principle. Three of these methods ï the comparable 

uncontrolled price (CUP) method, the resale price method, and the cost plus 

method are referred to as the ñtraditional transaction methodsò. Although 

Brazil has adopted methods which are broadly equivalent with these 

traditional transaction methods, there are notable differences between the 

way they are applied and the comparability analysis plays only a limited role 

in the case of the methods which rely on rigid fixed margins. The two other 

OECD-recognised methods ï the transactional net margin method and the 

transactional profit split method ï were introduced in the Guidelines in 1995 

and significantly reconsidered and expanded in 2010; they are referred to as 

the ñtransactional profit methodsò. They have not been implemented in Brazil 

and the use of ñotherò methods is also not permitted. 

2 Transfer pricing methods 
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SELECTION OF THE TRANSFER PRICING METHOD 

154. The first part of the chapter discusses the selection of the transfer pricing method, which is a key 

step in the process of applying the armôs length principle. According to the Guidelines, the comparability 

analysis, among the other important factors to consider for the selection of the method, plays a crucial role 

in the selection of the most appropriate transfer pricing method in light of the circumstances of the case 

and in applying the selected transfer pricing method to determine the armôs length price. 

155. The 2010 update of the Guidelines introduced the concept of the most appropriate method. 

Previously, the hierarchy for the selection of a transfer pricing method as established in 1995 imposed an 

order for the application of the methods.90 This hierarchy of methods has been replaced by the most 

appropriate method criterion, although it is still recognised that ñ[where] a traditional transaction method and a 

transactional profit method can be applied in an equally reliable manner, the traditional transaction method is preferable to the 

transactional profit methodò and that ñ[where] the CUP and another transfer pricing method can be applied in an equally reliable 

manner, the CUP method is to be preferredò.91 

2.1. Selection of the most appropriate transfer pricing method to the 

circumstances of the case 

156. The selection of a transfer pricing method under the Guidelines always aims at finding the most 

appropriate method in a particular case, recognising that no one method is suitable in every possible 

scenario, but also that it is not necessary to prove that a particular method is not suitable under the 

circumstances. 

2.1.1. Factors to consider 

157. The selection of the method takes account of the respective strengths and weaknesses of the 

OEDC-recognised methods; the appropriateness of the method considered in view of the nature of the 

controlled transaction, determined in particular through a functional analysis; the availability of reliable 

information (in particular on uncontrolled comparables) needed to apply the selected method and/or other 

methods; and the degree of comparability between controlled and uncontrolled transactions, including the 

reliability of comparability adjustments that may be needed to eliminate material differences between them. 

158. In terms of challenging the selection of the method, while it is not implied by the most appropriate 

method criterion that all the transfer pricing methods should be analysed in depth or tested in each case, 

the selected method could be challenged on the basis of its inappropriateness, i.e. in view of the 

aforementioned factors. 

2.1.2. Possibility to apply ñother methodsò 

159. The Guidelines give MNE groups the possibility to apply ñother methodsò that are not described in 

Chapter II of the Guidelines. Such other methods should however not be used in substitution for OECD-

recognised methods where the latter are more appropriate to the facts and circumstances of the case. In 

cases where other methods are used, their selection should be supported by an explanation of why OECD-

recognised methods were regarded as less appropriate or nonworkable in the circumstances of the case 

                                                
90 The application of transactional profit methods was to be considered only under exceptional circumstances or as a 

last resort. 

91 See paragraph 2.3 of the OECD Guidelines. 
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and of the reason why the selected other method was regarded as providing a better solution.92. In this 

context, valuation techniques can also be useful tools where there are no reliable comparables. The 

Guidelines not only make the application of such methods possible, but also recommend that such 

methods be used in some cases (e.g., for transfers of intangibles or of an ongoing concern). 

2.1.3. Use of more than one method 

160. The OECD Guidelines do not require either the tax examiner or taxpayer to perform analyses 

under more than one method. However, for difficult cases, where no one approach is conclusive, the 

Guidelines contemplate the use of a flexible approach that would allow the evidence of various methods 

to be used in conjunction.93 

2.2. Description of the existing rules and practices in Brazil and gap analysis 

161. The selection of a transfer pricing method in Brazil does not aim to find the most appropriate 

method in a particular case. Nor is it based on a hierarchy of method. The taxpayer is free to select any 

transfer pricing method provided in the legislation.94 

2.2.1. Freedom of selection of the transfer pricing method 

162. The selection of the applicable transfer pricing method in Brazil is not determined based on its 

appropriateness to a particular case or a hierarchy of methods. The choice of the method is left to the 

taxpayer who is free to select any method, even if the selection is made with the purpose of achieving the 

most favourable tax outcome, as long as the established price complies with the minimum income or the 

maximum deductible expense required in transactions between related parties. 

163. That said, the choice of method may be imposed by factors associated with the specificities of the 

methods (e.g., availability of information from foreign related parties) and the absence of transactional 

profit methods for some cases. A given method may not be available to the taxpayer as a result of 

conditions embedded in the method itself as well as the documentation required to support its selection. 

164. For example, Brazilian companies importing from abroad are more likely to apply the PRL method 

(which is a method conceptually similar to the OECD-recognised resale price method but used only for 

import transactions) given that all of the information needed to apply the method (such as the import cost, 

local production cost and resale price information) is readily available in Brazil. 

Legal basis 

165. The basis for this principle is found in Article 18 and Article 19, paragraph 3, of Law 9,430/1996 

and additional guidance can be found in Article 40 of Normative Instruction 1,312/12, which explicitly gives 

the taxpayer the option to choose one of the methods provided in Chapters II and III of this Normative 

Instruction, except when the legislation establishes the application of certain mandatory methods to 

specific transactions (i.e. commodity transactions), or special rules for financial transactions (i.e. interest 

                                                
92 See paragraph 2.9 of the OECD Guidelines. 

93 See paragraph 2.12 of the OECD Guidelines. 

94 As an exception to the rule, the application of the methods designed for commodity transactions is mandatory. 

Interest payments derived from financial transactions are also subject to a specific methodology. 
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payments).95 The taxpayerôs faculty to choose any method is also interpreted as not being restricted by 

Law 9,430/96 providing the methods available to the taxpayer for calculating the parameter price.96 

Case law 

166. Several decisions of the highest administrative court for federal taxes (CARF) support this 

interpretation. The first decision concluded that Article 18 of Law 9,430/96 establishes that any of the 

methods laid out therein could be chosen in order to determine the parameter price for the deductibility of 

expenses.97 Further, it indicated that paragraph 4 of Article 18 recognises that the taxpayer can use all of 

the methods and choose the most favourable one according to the facts and circumstances of a particular 

case.98 The selection of the most favourable method was also approached from the same perspective in 

another judgment of the same administrative court, confirming that the choice of the method was ñat the 

taxpayerôs discretion without any further approval to be given by the tax authoritiesò,99 taking account of the distinction 

between methods for import and export transactions. The position of the court continues to be consistent 

as evidenced by a more recent decision.100 In this decision, the court had a similar reasoning, stating that 

the legislative intent behind Law 9,430/96 was clear in granting the taxpayer the possibility to ñgo throughò 

the methods that are applicable to a particular case by expressly allowing the use of one or another method 

to determine the amount to be deducted. 

Challenge of the method 

167. The transfer pricing method selected by the taxpayer may be challenged by the tax administration 

if the taxpayer has failed to present sufficient documentation to support the application of the method. 

168. As explained in Brazilôs transfer pricing country profile, the ñtaxpayer is free to use any method and the tax 

administration can only change the taxpayer choice of the method if the taxpayer cannot provide enough documentation to support 

its calculation of the armôs length priceò.101 In this sense, the legislation provides that the selection of one of the 

methods must be made for each calendar year and cannot be changed by the taxpayer if a tax inspection 

has been initiated, unless the method or calculation criteria have been disqualified by the tax authorities. 

If this is the case, the taxpayer will be notified to submit the new calculation within 30 days, in accordance 

                                                
95 Normative Instruction 1,312/2012 is available at: 

http://normas.receita.fazenda.gov.br/sijut2consulta/link.action?visao=anotado&idAto=39257.  

96 Article 4, paragraph 1, of Normative Ruling 38 of 30 April 1997 was intended to limit the taxpayerôs choice of method 

by stating that some methods (i.e. the PIC or the CPL methods, which are broad equivalents of the CUP and cost plus 

methods) should be used when the importer company acquired goods, rights or services to be used as an input for 

another good, right or service; but it was revoked following a decision of the Taxpayersô Council (Conselho de 

Contribuintes) that the interpretation conveyed in the ruling should not impose obligations that are not meant to be 

imposed by the law. See Conselho de Contribuintes, judgment 101-94.628 (2004); judgment 101-94.624 (2004). 

97 CARF, judgment 101-94.888 (2005). 

98 Paragraph 4 states that ñif more than one method is used, the greater amount calculated will be considered as deductible, 

observing the provisions of the subsequent paragraphò. The subsequent paragraph states that ñif the amounts calculated 

according to the methods mentioned in this article are greater than the acquisition amounts included in the respective documents, 

the deductibility shall be limited to the amount of the latterò. 

99 CARF, judgment 101-95.107 (20.09.2005), p. 16. 

100 CARF, judgment 9101-001.691 (16.07.2013). 

101 The Transfer Pricing Country Profile submitted by Brazil is available on the OECD website: 

www.oecd.org/tax/transfer-pricing/transfer-pricing-country-profile-brazil.pdf. 

http://normas.receita.fazenda.gov.br/sijut2consulta/link.action?visao=anotado&idAto=39257
http://www.oecd.org/tax/transfer-pricing/transfer-pricing-country-profile-brazil.pdf
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with any of the methods provided by the law.102 If the 30-day period is not respected, the tax authorities 

can determine the parameter price based on the documents available and apply one of the methods 

provided in the legislation. 

169. While the method selected must be used consistently by the taxpayer for each product, service or 

right throughout each calendar year, taxpayers can change the applicable method from one year to the 

next for the same product, service or right.103  

Use of more than one method 

170. The use of more than one method (i.e. a flexible approach allowing the evidence of various 

methods to be used in conjunction) is not permitted under the Brazilian transfer pricing system. 

2.2.2. Use of ñother methodsò not permitted 

171. In Brazil, the use of ñother methodsò is not allowed, meaning that other methods than those 

provided in the legislation cannot be considered, even if they lead to better approximations of an armôs-

length pricing. It was expressly rejected in a decision of the Administrative Court of Appeals.104 

2.3. Assessment of effectiveness 

172. The assessment of effectiveness focusses on the freedom of selection of the method and the 

unavailability of ñother methodsò. 

2.3.1. Freedom of selection of the transfer pricing method 

173. The rules governing the selection of the transfer pricing method should be assessed also in 

consideration of other aspects of the transfer pricing legislation, including among others the list of methods 

available (and the absence of transactional profit methods), the mandatory nature of the methods designed 

for commodity transactions, and the specificities of available methods. 

Findings of the assessment 

Prevention of BEPS risks 

In principle, the taxpayer can choose any method (except for commodity transactions), even if it results 

in the lowest transfer pricing adjustment. Therefore, taxpayers are more likely to select the method that 

leads to the most favourable tax outcome, which may lead to under-taxation and loss of revenue, and 

may also open avenues for BEPS. 

Input submitted by business suggests that taxpayers tend to test the possible outcomes (adjustments) 

under different methods as a first step. After evaluation of the likely outcomes, they choose to apply the 

method which leads to no or the lesser transfer pricing adjustment. 

                                                
102 Article 40 of Normative Instruction 1,312/2012. 

103 Article 4 of Normative Instruction 1.312/2012. 

104 CARF, judgment 9101-002.313 (03.05.2016). 
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Prevention of double taxation  

The absence of a requirement to consider an economic (or other) rationale for the selection of the 

method may lead to the application of the method that is not the most appropriate for a particular case. 

However, because taxpayers will be inclined to select the method that leads to a lower or no tax 

adjustment, this may actually reduce the risk of double taxation or the negative effect of the actual 

double taxation. 

Ease of tax administration 

Tax administration aspects of the selection of the method are simplified by the absence of a need to 

verify whether the selected method is the most appropriate to the circumstances of the case ï i.e. no 

disputes with taxpayers about the determination of the most appropriate method to the facts and 

circumstances of the case. 

Ease of tax compliance 

The freedom of selection of the method ensures ease of compliance to the extent that taxpayers benefit 

from the flexibility to choose the method that suits their reality based on information and documentation 

available. Taxpayers are also able to select a different method from one year to the other without having 

to justify or request approval. 

Tax certainty 

Freedom of selection should not lead to tax uncertainty from a domestic perspective because the 

selection of the method is not imposed based on complex criteria. It may also reduce the risks of double 

taxation and thus reduce the tax uncertainty in cross-border situations. However, it may create some 

uncertainty at the international level because it differs from the OECD standard, which aims to find the 

most appropriate method for a particular case, and is commonly found in the majority of jurisdictionsô 

tax legislation. 

2.3.2. Use of ñother methodsò not permitted 

174. Under the OECD system, ñother methodsò may be applied to establish prices provided those prices 

satisfy the armôs length principle in accordance with the Guidelines, but such other methods should not be 

used in substitution of OECD-recognised methods where they are more appropriate to the facts and 

circumstances of the case. 
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Findings of the assessment 

Prevention of BEPS risks 

The use of ñother methodsò may help to establish prices that satisfy the armôs length principle where 

OECD-recognised methods are not as appropriate or workable. Therefore, their use, if appropriate, 

could generate more reliable outcomes and more suitably secure the appropriate tax base in Brazil 

(e.g., in cases of transfer or use of intangibles). The absence of ñother methodsò in Brazil may thus lead 

to outcomes that deprive Brazil of the revenues associated with the value generated in Brazil and this 

represents a BEPS risk. 

Prevention of double taxation  

There may be cases in which none of the traditional methods lead to a reasonable outcome. Therefore, 

by ensuring the consistent application of the armôs length principle, the use of ñother methodsò can serve 

the objective of avoiding double taxation. The absence of ñother methodsò in Brazil may thus present a 

risk from the perspective of double taxation. 

Ease of tax administration 

Monitoring the use of ñother methodsò may create challenges for the tax administration. By not allowing 

taxpayers to use ñother methodsò, the tax administration is not required to deal with their peculiarities 

and complexities. This is also related to the criterion used for the selection of the method, and it should 

be assumed that the use of such ñother methodsò would be made contingent on specific conditions. 

Ease of tax compliance 

The tax compliance burden is not heavier because ñother methodsò are not permitted. Nor is it lighter. 

However, it should be noted that the selection of ñother methodsò should typically be supported by an 

explanation of why the available methods were regarded as less appropriate or nonworkable in the 

circumstances of the case and of the reason why the selected other method was regarded as providing 

a better solution. It would also require to maintain documentation regarding how transfer prices were 

established for ñother methods. 

Tax certainty 

Offering the possibility to use ñother methodsò would foster tax certainty from an international 

perspective, considering that their use is accepted by many jurisdictions that follow the 

OECD Guidelines. From a domestic perspective, the possibility of applying additional methods in some 

circumstances could create further complexity and the need for taxpayers to consider the application of 

other methods. One could argue that this could create more uncertainty from a domestic perspective. 
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TRADITIONAL TRANSACTION METHODS 

175. Part II of Chapter II contains a description of traditional transaction methods that are used to apply 

the armôs length principle, including examples of the application of each method. 

2.4. OECD-recognised traditional transaction methods 

176. Traditional transaction methods are regarded as the most direct means of establishing whether 

conditions between associated enterprises are armôs-length. 

2.4.1. Comparable uncontrolled price method 

177. The comparable uncontrolled price (CUP) method compares the price charged for property or 

services transferred in a controlled transaction to the price charged for property or services transferred in 

a comparable uncontrolled transaction in comparable circumstances. If differences arise between the two 

considered prices, it may indicate that the conditions of the commercial or financial relations of the 

associated enterprises are not armôs-length, and that the price in the uncontrolled transaction may need to 

be substituted for the price in the uncontrolled transaction. 

178. An uncontrolled transaction is comparable to a controlled transaction (i.e. it qualifies as a 

comparable uncontrolled transaction) for purposes of the CUP method if one of two conditions is met: a) 

none of the differences (if any) between the transactions being compared or between the enterprises 

undertaking those transactions could materially affect the price in the open market; or b) reasonably 

accurate adjustments can be made to eliminate the material effects of such differences. 

179. The comparable uncontrolled price method can be applied on the basis of the taxpayerôs 

transactions with independent enterprises (ñinternal comparablesò), or on the basis of transactions between 

other independent enterprises (ñexternal comparablesò). 

180. Specific guidance for establishing the armôs length price for the transfer of commodities between 

associated enterprises is also provided.105 Under the CUP method, the armôs length price for commodity106 

transactions may be determined by reference to comparable uncontrolled transactions and by reference 

to comparable uncontrolled arrangements represented by the quoted price.107 For commodities, the 

economically relevant characteristics include, among others, the physical features and quality of the 

commodity; the contractual terms of the controlled transaction, such as volumes traded, period of the 

arrangements, the timing and terms of delivery, transportation, insurance, and foreign currency terms. For 

some commodities, certain economically relevant characteristics (e.g., prompt delivery) may lead to a 

premium or a discount. Further, the guidance recommends that reasonably accurate adjustments should 

be made to ensure that the economically relevant characteristics of the transactions are comparable. 

                                                
105 This guidance especially applicable to commodity transactions was added as a result of the work conducted under 

Action 10 of the BEPS Project. It draws from experiences of countries that have introduced domestic rules aimed at 

pricing commodity transactions. See OECD (2015), Aligning Transfer Pricing Outcomes with Value Creation, Actions 

8-10 ï 2015 Final Reports, OECD/G20 Base Erosion and Profit Shifting Project, OECD Publishing, Paris, 

https://doi.org/10.1787/9789264241244-en. 

106 The reference to ñcommoditiesò shall be understood to encompass physical products for which a quoted price is 

used as a reference by independent parties in the industry to set prices in uncontrolled transactions. 

107 The term ñquoted priceò refers to the price of the commodity in the relevant period obtained in an international or 

domestic commodity exchange market. In this context, a quoted price also includes prices obtained from recognised 

and transparent price reporting or statistical agencies, or from governmental price-setting agencies, where such 

indexes are used as a reference by unrelated parties to determine prices in transactions between them. 

https://doi.org/10.1787/9789264241244-en
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Contributions made in the form of functions performed, assets used and risks assumed by other entities in 

the supply chain should also be compensated in accordance with the guidance provided in the Guidelines. 

Although there is no specific source of references to be used, the guidance encourages taxpayers to 

provide reliable evidence and document to justify price adjustments or any other relevant information. 

2.4.2. Resale price method 

181. The resale price method begins with the price at which a product that has been purchased from 

an associated enterprise is resold to an independent enterprise. This price (the ñresale priceò) is then 

reduced by an appropriate gross margin (the ñresale price marginò), determined by reference to gross 

margins in comparable uncontrolled transactions, representing the amount out of which the reseller would 

seek to cover its selling and other operating expenses and, in light of the functions performed (taking into 

account assets used and risks assumed), make an appropriate profit. What is left after subtracting the 

gross margin can be regarded, after adjustment for other costs associated with the purchase of the product 

(e.g. customs duties), as an armôs length price for the original transfer of property between the associated 

enterprises. 

182. Thus, in a resale price method, the resale price margin (i.e. the gross margin) that the reseller 

earns from the controlled transaction is compared with the gross margin from comparable uncontrolled 

transactions. 

183. This method is usually most appropriate where it is applied to sales and marketing operations such 

as those typically carried out by a distributor. In some circumstances, the resale price margin of the reseller 

in the controlled transaction may be determined by reference to the resale price margin that the same 

reseller earns on items purchased and sold in comparable uncontrolled transactions (an ñinternal 

comparableò). In other circumstances (especially where reliable internal comparables are not available), 

the resale price margin may be determined by reference to the resale price margin earned by independent 

enterprises in comparable uncontrolled transactions (ñexternal comparablesò). 

2.4.3. Cost plus method 

184. The cost plus method begins with the costs incurred by the supplier of property or services in a 

controlled transaction for property transferred or services provided to an associated enterprise. An 

appropriate mark-up, determined by reference to the mark-up earned by suppliers in comparable 

uncontrolled transactions, is then added to these costs, to make an appropriate profit in light of the 

functions performed and the market conditions. Such armôs length mark-up may be determined by 

reference to the mark-up that the same supplier earns in comparable uncontrolled transactions (an ñinternal 

comparableò), or by reference to the mark up that would have been earned in comparable transactions by 

an independent enterprise (ñexternal comparableò). 

185. Thus, in a cost plus method, the mark-up on costs that the manufacturer or service provider earns 

from the controlled transaction is compared with the mark-up on costs from comparable uncontrolled 

transactions. 

186. This method probably is most useful where semi-finished goods are sold between associated 

parties, where associated parties have concluded joint facility agreements or long-term buy-and-supply 

arrangements, or where the controlled transaction is the provision of services. 
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2.5. Description of the existing rules and practices in Brazil and gap analysis 

187. This section describes the transfer pricing methods available in Brazil. Brazil has adopted methods 

inspired by the three traditional transaction methods used for the determination of an armôs length 

consideration, namely the comparable uncontrolled price, resale price and cost plus methods. However, 

those methods present a number of differences compared to the OECD-recognised methods. 

2.5.1. Classification of methods between import and export transactions 

188. The transfer pricing methods in Brazil are classified between those that are used to establish the 

transfer price for import transactions and those that are used for export transactions. The distinction 

appears in the rules for methods broadly equivalent to the CUP method with little theoretical difference. 

Accordingly, the PIC and PVEx methods set benchmark prices with the weighted arithmetic average of 

purchases and sales between unrelated parties of the same or similar goods, rights or services under 

similar payments conditions for import and export transactions respectively. Special methods subsequently 

introduced in 2013, designed for commodities, and which differ from the other methods in the sense that 

they are not based on annual average prices but establish the transfer price through averaging of published 

commodity prices from public exchanges on the transaction date on a transaction-by-transaction basis are 

mandatorily applicable. Methods inspired by the resale price method can be used for imports (PRL method) 

and for exports (PVA/PVV methods). The methods inspired by the cost plus method, namely the CPL 

method for imports and the CAP method for exports, follow the same binary approach. For the purpose of 

applying these methods, a base amount is calculated based on weighted averages (either of prices or of 

costs) to which a statutory profit margin is added. 

189. Against this background, the following paragraphs describe in more detail the different methods 

available under the Brazilian transfer pricing rules. 

Methods designed for import transactions 

190. Article 18 of Law 9,430/96 provides the three methods designed for import transactions. This article 

effectively sets a maximum amount in excess of which the deductibility of expenses is not allowed, thereby 

limiting the deductibility of costs in regard to import transactions carried out with related parties. This ceiling 

price is determined by applying the three following methods. 

Comparable independent price method 

191. The ñcomparable independent priceò method (Preços Independentes Comparados or PIC) 

determines the transfer price on the basis of the weighted arithmetic average of identical or similar goods, 

services and rights in transactions carried out either in domestic or foreign markets by the interested party 

itself or by third parties under similar payment conditions. 

192. Commodity transactions are subject to methods which are broadly equivalent to the CUP method, 

but follow very specific guidance. There are two such methods for the transfer of commodities ï one for 

imports and one for exports ï and both were introduced in 2013.108 Their application is mandatory. The so-

called ñprice under quotation on importò method (Preço sob Cotação da Importação or PCI) applies to 

import transactions of commodities between related parties. Article 18-A establishes a comparison with 

the daily average values of the quotation of goods or rights subject to public prices on internationally 

recognised exchange or securities markets. 

                                                
108 Also referred to as the ñsixth methodò. 
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Resale price less profit method 

193. The ñresale price less profitò method (Preço de Revenda Menos Lucro or PRL) is defined as the 

arithmetic average of resale prices of goods, services and rights in Brazil, in similar payment conditions, 

and is calculated according to the following methodology. 

194. First, the law requires to use the net price of the sale, which is defined as the arithmetic average 

of the selling prices of the goods, services and rights, as applied by the importer in transactions with 

independent parties, less (i) unconditional discounts granted, (ii) taxes and contributions imposed on sales, 

and (iii) commissions and brokerage fees paid.109 

195. Further, it is required to find the percentage of the participation of the imported goods, rights or 

services, in the total cost of the goods, rights or services sold by the Brazilian entity. The percentage of 

the participation of imported goods shall be calculated in accordance with the cost spreadsheets of the 

legal entity.110 Based on this percentage, the law then requires to find the amount of the participation of 

the items imported in the sales price.111 

196. Subsequently, paragraph 12 of Article 18 prescribes the application of profit margins upon the 

above-mentioned participation amount of the imported items that is sold. The margins are 40%, 30% or 

20% depending on the industrial sector of the enterprise subject to transfer pricing control.112 The 

parameter will be the resale price adjusted by participation less a profit margin, fixed by law. If the taxpayer 

is pricing the transaction below the parameter price, a transfer pricing adjustment will be required. 

197. The percentage of the participation will effectively lead to the adjustment of the base to which the 

fixed margin will be applied. 

Production cost plus profit method 

198. Under the ñproduction cost plus profitò method (Custo de Produção Mais Lucro or CPL), the 

determination of the transfer price is made based on the weighted average production cost of identical or 

similar products, services or rights in the country or jurisdiction where they were originally produced, 

increased by taxes paid in that jurisdiction and by a mandatory fixed profit margin (i.e. a 20% mark-up on 

cost) calculated on the production cost. 

                                                
109 Article 12, item I, of Normative Instruction 1,312/2012. 

ñI. Net sale price: the weighted arithmetic average of the sale price of the goods, services or rights, reduced by: a) unconditional 

discounts granted; b) taxes and contributions assessed on sales; c) commissions and brokerage fees paid.ò 

110 Article 12, item II, of Normative Instruction 1,312/2012. 

ñII. Percentage of participation of the goods, rights or services imported over the total cost of the good, right or service sold: the 

percentage ratio between the weighted average cost of the goods, rights or services imported and the total weighted average cost 

of the goods, rights or services sold, which shall be calculated in accordance with the cost spreadsheets of the legal entity.ò 

111 Normative Instruction 1,312/2012, Article 12, item III: 

ñIII. Participation of goods, rights and services imported in the sale price of the goods, rights or services sold: the application of 

the percentage ratio of goods, rights or services imported to the total cost, calculated in accordance with item II, over the net sale 

price calculated in accordance with item Iò. 

112 Prior to 1 January 2013, the profit margins of the PRL method were 20% for resale and 60% in case of further 

manufacturing process in Brazil. The new margins were included in the transfer pricing legislation by Law 12,715/2012 

(available at: www.planalto.gov.br/ccivil_03/_Ato2011-2014/2012/Lei/L12715.htm#art48). 

http://www.planalto.gov.br/ccivil_03/_Ato2011-2014/2012/Lei/L12715.htm#art48
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Methods designed for export transactions 

199. Article 19 of Law 9,430/96 provides the four methods designed for export transactions. Article 19 

effectively sets the minimum amount of gross income in export transactions carried out by residents of 

Brazil with related parties. This approach is equivalent to setting a floor for income and assigning taxable 

income to the concerned exporting party. 

200. The methods for exports contain a specific type of simplification, which could be also considered 

as a safe harbour or an exception from applying the transfer pricing rules. If the price charged is less than 

90% of the average price charged on the sale of the same goods, services or rights on the Brazilian market 

during the same period under similar payment conditions, the transactions carried out will need to be 

adjusted through the application of one of the four following methods. This means that if the price charged 

is more than 90% of the average price charged, no transfer pricing adjustment or application of transfer 

pricing methods is needed.113 

Export sales price method 

201. The ñexport sales priceò method (Método do Preço de Venda nas Exportações or PVEx) is used 

to determine the transfer price based on the arithmetic average of prices of exports by the enterprise to 

unrelated parties, or by other domestic exporters of identical or similar goods, services or rights. 

202. Commodity transactions are subject to methods which are broadly equivalent to the CUP method, 

but contain very specific guidance. There are two methods for the transfer of commodities ï one for imports 

and one for exports ï and both were introduced in 2013. Their application is mandatory. The so-called 

ñprice under quotation on exportò method (Método do Preço sob Cotação na Exportação or PECEX) 

applies to export transactions of commodities between related parties. Article 19-A establishes a 

comparison with daily average values of the quotation of goods or rights subject to public prices on 

internationally recognised exchange or securities markets. 

Wholesale price in the country of destination less profit method 

203. The ñwholesale price in the country of destination less profitò method (Preço de Venda por Atacado 

no País de Destino, Diminuído do Lucro or PVA) is used to determine the transfer price based on the 

arithmetic average of the wholesale price of identical or similar goods in the country of destination under 

similar payment terms, less taxes included in the price that are levied in the country of destination, less a 

profit margin of 15%. 

Retail price in the country of destination less profit method 

204. The ñretail price in the country of destination less profitò method (Preço de Venda a Varejo no País 

de Destino, Diminuído do Lucro or PVV) is used to determine the transfer price based on the arithmetic 

average of the retail price of identical or similar goods in the country of destination under similar payment 

terms less taxes included in the price that are levied in the country of destination, less a profit margin of 

30%. 

Acquisition or production cost plus taxes and profit 

205. The ñacquisition or production cost plus taxes and profitò (Custo de Aquisição ou de Produção 

Mais Tributos e Lucro or CAP) is used to determine the transfer price based on the arithmetic average of 

                                                
113 This provision is also discussed in the context of Chapter IV and safe harbours in Section B.5 of the OECD 

Guidelines. 
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the acquisition or production cost of exported goods, services or rights, plus domestic taxes and 

contributions, plus a profit margin of 15% on the sum of costs, taxes and contributions. 

Practical considerations for the application of methods for export and import transactions 

206. By way of conclusion, it is worth highlighting that practical aspects in terms of the application of 

these methods create bias in favour of certain methods. For example, in the case of the CPL method, 

production costs will be incurred in the country where the supply is originally manufactured including direct 

costs (manufacturing process) and other amounts for reasonable losses, depreciation, leases, and 

maintenance expenses regarding the production. In this respect, performing a calculation based on this 

level of detail is easier for the CAP method than the CPL method due to ready access to its own information 

by the Brazilian company. Therefore, there is a strong inclination to use the CAP method for export 

transactions. As another example, the PVA/PVV methods, which are equivalents of the resale price 

method for export transactions, will be more difficult to apply than the PRL method applied for import 

transactions, as they necessitate detailed accounting information from the foreign related party. 

2.5.2. Use of fixed margins in methods equivalent to cost plus and resale price methods 

207. The use of fixed margins for the Brazilian versions of the OECD-recognised resale price and cost 

plus methods, i.e. the adoption of predetermined profit margins imposed by law, constitutes a key 

difference and significant deviation from the application of the armôs length principle in accordance with 

the OECD Guidelines. These fixed margins are asserted to be derived from industry practices,114 but no 

detailed explanation is provided in terms of how they were established. 

208. For import transactions, the ñresale price less profitò (PRL) method provides different margins 

based on the economic sector and type of products.115 The fixed mark-up of the ñproduction cost plus 

profitò (CPL) method applies broadly to all sectors. 

209. For export transactions, the ñwholesale priceò (PVV) and ñretail priceò (PVA) methods apply 

different rates (15% and 30% respectively), in order to account for the functional profile of the taxpayer 

(wholesaler vs. retailer). The 15% profit margin of the ñacquisition or production cost plusò (CAP) applies 

broadly to all sectors. 

210. Therefore, the classification between methods for import transactions and for export transactions 

has implications in terms of the applicable profit margins. These predetermined margins are supposedly 

based on industry practices, but they only take into account the economic sector for one method (PRL 

method) and the functional profile of the taxpayer for two others (PVV and PVA methods), while the fixed 

margins of the other methods apply broadly to all industries and taxpayers. 

                                                
114 Positions on Article 9 (associated enterprises) and its Commentary, OECD (2017), Model Tax Convention on 

Income and on Capital: Condensed Version 2017, OECD Publishing, Paris, https://doi.org/10.1787/mtc_cond-2017-

en. 

115 The percentage is 40% for the products of (a) pharmachemical and pharmaceutical products; (b) tobacco products; 

(c) optical, photographic and cinematographic equipment and instruments; (d) machines, devices and equipment for 

dental-medical-hospital use; (e) extraction of oil and natural gas; and (f) oil derived products. Then, 30% for the 

products of (a) chemical products; (b) glass and glass products; (c) cellulose, paper and paper products; and (d) 

metallurgy. And finally, 20% for all other sectors. 

https://doi.org/10.1787/mtc_cond-2017-en
https://doi.org/10.1787/mtc_cond-2017-en
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211. The Minister of Finance may, under justified circumstances, change the fixed margins on its own 

initiative.116 A taxpayer may also request profit margins different from those provided,117 if the request is 

supported with documents of transactions carried out with non-related parties.118A complementary element 

of proof that is also admissible is the information based on ñgovernment publications or reports of the buyerôs or 

sellerôs country, or a statement issued by the tax administration of the same country, provided that Brazil has entered into an 

agreement with that country to avoid double taxation of income or to exchange informationò and ñresearch done by a company 

or institution well-known for its technical expertise or technical publications which specify the sector, period, companies researched 

and margins found, and identify data collected and reviewed per companyò.119 

212. In 2012, the profit margins of the PRL method were changed.120 The previous margins, which were 

20% for resale and 60% in case of further manufacturing process in Brazil were replaced by new margins 

based on the economic sector and type of products (40%, 30% and 20%, as indicated above). It has not 

been specified how these revised figures for the margins were reached, but some evidence seems to point 

to the conclusion that they potentially depart from the economic reality of many companies.121 

213. This approach that makes use of fixed margins has a number of other implications, notably the 

fact that it disregards important aspects of the standard comparability analysis and the economic 

circumstances of the commercial or financial transactions (as highlighted under the Chapter I analysis). 

Another implication is that it is only concerned with the profits of the Brazilian entity and ignores the actual 

amount of profits to be paid to the other related parties of the MNE group. 

                                                
116 Article 20 of Law 9,430/1996. 

117 Article 21, paragraph 2 of Law 9,430/1996. 

118 The mechanism to challenge the fixed margins is provided in the Ordinance of Minister of Finance 222/08. 

119 Article 21, I and II of Law 9,430/1996 and Article 43 of Normative Instruction 1,312/12. 

120 The new margins were included in the transfer pricing legislation by Law 12,715/2012 (available at: 

www.planalto.gov.br/ccivil_03/_Ato2011-2014/2012/Lei/L12715.htm#art48). 

121 See Annex A of this report for the summary of business comments. 

http://www.planalto.gov.br/ccivil_03/_Ato2011-2014/2012/Lei/L12715.htm#art48
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Box 2.1. Brazilian methods with fixed margins 

Strengths and weaknesses of fixed margins according to the UN Practical Manual on Transfer Pricing 

The strengths and weaknesses of the Brazilian methods with fixed margins are discussed in the second 

edition of the United Nations Practical Manual on Transfer Pricing for Developing Countries (Section 

D.1. Brazil country practices). The highlighted strengths of predetermined profit margins pertain to the 

fact that they avoid the need for specific comparables; they free scarce human resources and can be 

applied without technical knowledge of specific transfer pricing issues; they stabilise expectations of 

taxpayers with respect to their Brazilian tax liability associated with inter-company transactions; they 

provide a low-cost system for companies and the tax administration by doing away with the need to 

empirically determine gross margins; they are practical; they do not distort competition among 

enterprises located where the methodology is applied; they allow for simple implementation by tax 

authorities when auditing taxpayers; and they provide simplicity of application for taxpayers. 

The weaknesses of the approach are also discussed. They may lead to double taxation if there is no 

access to Competent Authorities to negotiate relief from double taxation; they require clear 

classifications and accounting conformity with respect to the allocation of expenses between COGS 

and operating expenses; and they make it unavoidable that some Brazilian enterprises will be taxed at 

(higher or lower) profit margins not compatible with their profitability because they apply regardless of 

the cost structures of taxpayers. 

Note: The content of this box is drawn from the UN Manual. It does not reflect the concerns raised by business, some of which represent 

conflicting views as far as the strengths and weaknesses of the Brazilian methods with fixed margins are concerned. 

Source: Section D.1.7 of United Nations Practical Manual on Transfer Pricing (2017). 

2.5.3. Limited comparability 

214. A further key difference is that the methods rely on a determination of average prices/costs of 

goods, rights or services, which for most methods ï namely the broadly equivalent of the OECD-recognised 

CUP method for imports (PIC method) and of the cost plus method for imports (CPL method) and the 

broadly equivalent of the OECD-recognised CUP method for exports (PVEx method) and resale price 

methods for exports (PVA/PVV methods) ï must follow a strict concept of ñidentical or similarò, with a focus 

on the features (i.e. they must have same nature and function, be interchangeable, and have equivalent 

specifications) of the goods, services or rights. It does not mean that all other comparability factors are 

ignored, but the extent of the resulting comparability analysis is extremely limited. For example, even 

though it is not explicitly stated in the transfer pricing law, elements used in the customs framework, such 

as the quality, commercial reputation may be considered for comparison purposes.122 Comparability 

adjustments are also foreseeable, but to a rather limited extent and mostly based on differences as regard 

to physical nature or content.  

                                                
122 Article 15(2)(a) of the Agreement on Implementation of Article VII of the General Agreement on Tariffs and Trade 

(GATT) provides for these elements. Brazil is a member of the World Trade Organization (WTO) and therefore 

Brazilian law follows the GATT provisions, including the Agreement for Implementation of Article VII, which provides 

that customs calculation will be determined by the effective value of the transaction (ad valorem). Brazil adopted the 

GATT through Decree 1,355/1994. Moreover, Decree 6,759/09 (Customs Code) encompasses the Brazilian 

regulations that incorporates the GATT provisions in the domestic legislation. 
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215. The broadly equivalent of the OECD-recognised resale price method for imports (PRL method) 

and the broadly equivalent of the OECD-recognised cost plus method for exports (CAP method) do not 

incorporate the same element of comparability due to their modalities of application.123 These methods 

directly use the items involved in the transaction without the need to rely on the concept of ñidentical or 

similarò. 

216.  As the methods equivalent to the resale price and cost plus methods (i.e. PRL, PVA/PVV, CPL 

and CAP methods) are based on fixed profit margins ï unlike the OECD-recognised traditional transaction 

methods that rely on a strong comparability element, and the application of which requires the availability 

of expansive information for the purpose of the determination of the gross profit margin and mark-up ï, 

they do not require making such determinations based on pricing research and specific comparables. 

217. In addition, the functional analysis required for the application of the OECD-recognised resale price 

and cost plus methods as part of the comparability analysis becomes largely irrelevant for the application 

of the Brazilian methods. 

2.5.4. Application of methods for commodity transactions 

218. The commodities subject to the mandatory application of the PCI (for imports) and PECEX (for 

exports) methods are listed in Normative Instruction 1,312/2012,124 which provides supplementary 

guidance in Annex I (list of commodities to which the method applies), Annex II (list of internationally 

recognised exchange markets), and Annex III (list of recognised research institutions). Products negotiated 

in exchange markets listed in Annex II are also within the scope of the application of these methods.125 

219. For operations involving commodities subject to quotation on commodity and futures exchange 

markets, the ñprice under quotation on importò (PCI) and the ñprice under quotation on exportò (PECEX) 

methods must be applied.126 A stricter tolerated deviation of 3% from the parameter price was established 

for commodity transactions,127 as opposed to the general tolerated deviation of 5%. The fact that the 

application of these methods is mandatory, combined with the non-application of the most appropriate 

method criterion, excludes the application in some cases of more suitable methods, particularly the PIC 

and PVEx methods when reliable comparables exist. 

220. The OECD-recognised CUP method includes the possibility of using internationally quoted prices, 

provided appropriate comparability adjustments are made according to the functional analysis prescribed 

in the Guidelines. Even though the PCI and PECEX methods provide for the possibility to make 

                                                
123 Hence why the terms ñidenticalò and ñsimilarò are not included in the provisions setting out these two methods. See 

Articles 12-14 (PRL method) and Article 33 (CAP method) of the Normative Instruction 1,312/2012. 

124 The regulation has evolved through several Normative Instructions, starting with Normative Instruction 1,312/2012, 

which was amended by Normative Instructions 1,322/2013, 1,395/2013, 1,431/2014, 1,458/2014 and 1,498/2014. 

Normative instruction 1,395/2013 provided details regarding the concepts of commodities and premium. It included 

adjustments that may be made to the price of commodities, such as the term of payment and quantities negotiated. It 

also updated the list of products classified as commodities and the list of research institutes. NI 1,458/2014 then 

clarified the concept of premium and provided other possible adjustments to the price of commodities, such as packing, 

freight and insurance, costs of taxes on disembarkation at the port of destination. Finally, NI 1,498/2014 added more 

products to the list of commodities. 

125 For access to the annexes attached to Normative Instruction 1,312/12, see: 

http://normas.receita.fazenda.gov.br/sijut2consulta/link.action?visao=anotado&idAto=39257.  

126 Article 18, paragraph 16 (PCI method) and Article 19-A, paragraph 1 (PECEX method) of Law 9,430/1996, 

(included by Law nº 12,715/12). 

127 Article 51, paragraph 2, of Normative Instruction 1,312/12. 

http://normas.receita.fazenda.gov.br/sijut2consulta/link.action?visao=anotado&idAto=39257
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adjustments, such adjustments are limited to those specified by the legislation and make no consideration 

of the functional analysis according to the OECD Guidelines. Indeed, the adjustments provided by the 

legislation for the PCI and PECEX methods include premiums and discounts related to the differences 

between the amount received by the seller and the variables that are considered in the specific 

commodities and futures exchange market.128 The variables which may be considered in the adjustments 

are: payment term; negotiated quantity; climatic influences on the characteristics of the goods; 

intermediation costs in purchase and sale transactions performed by non-related legal entities; packaging; 

and insurance and freight.129 

221. These permitted adjustments do not fully correspond to the adjustments contemplated by the 

OECD-recognised CUP method, which allows any reasonably accurate adjustments to eliminate the 

material effects of the differences between the transactions being compared or between the enterprises 

undertaking those transactions. This gap in the scope of the adjustments have been raised as a concern 

by business.130 In fact, although taking into account some relevant aspects, the permitted adjustments 

would not allow to reflect all the relevant characteristics, such as contractual terms, functional and risk 

profiles of the parties to the transaction and other relevant economic circumstances. 

222. Hence, it may be concluded that, although broadly in line with the OECD-recognised CUP method, 

the PCI and PECEX methods are less flexible than provided in the OECD Guidelines because the 

permitted adjustments may not fully capture all relevant economic circumstances. 

2.6. Assessment of effectiveness 

223. The five OECD-recognised methods represent the international consensus on the manner of 

applying the armôs length principle. It is therefore desirable that countries make available all five methods 

in their domestic rules and apply them in accordance with the OECD Guidelines. 

224. From the perspective of tax administration and compliance, the available transfer pricing methods 

in Brazil present several advantages: they are less reliant on a comparability analysis; they avoid issues 

related to information asymmetry and their application potentially reduces compliance costs for taxpayers 

and administration costs for the tax authorities; they also lead to more predictable outcomes and thus lead 

to more tax certainty, at least from the domestic perspective; and, finally, they minimise the risks of conflict 

and litigation between taxpayers and the tax authorities. 

225. The classification of the methods does not lend itself to an assessment of effectiveness based on 

the five criteria. Rather, the implications of this classification, such as the different fixed margins that apply 

accordingly, are subject to the assessment. The limited comparability aspects of the methods are assessed 

in the context of the fixed margins, and under the analysis in relation to Chapter III of the OECD Guidelines 

(comparability analysis). 

Use of fixed margins 

226. The use of fixed margins presents a number of advantages in terms of simplicity and practicality. 

However, it represents a trade-off between simplicity and accuracy when establishing transfer prices 

between related parties. For example, many companies indicate that the profit margins applied in the 

ñresale minus profitò (PRL) method of 40%, 30% and 20% do not always reflect the commercial reality. As 

another example, the minimum profitability required for certain transfer pricing methods ï e.g., fixed margin 

                                                
128 Article 16, paragraphs 8 and 9, and Article 34, paragraphs 9 and 10, of Normative Instruction 1,312/2012. 

129 Article 16, paragraphs 8 and 9, and Article 34, paragraphs 9 and 10, of Normative Instruction 1,312/2012 

130 For details, see Annex A of this report. 
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of 15% for the costs of the service or sale ï ignores the economic trends for the profitability of cross-border 

transactions, meaning that exporters could experience reduced profitability but continue paying the same 

amount of taxes regardless of the economic environment. This leads to some concerns with respect to the 

dual objective of securing the appropriate tax base and avoiding double taxation. 

Findings of the assessment 

Prevention of BEPS risks 

In principle, the use of fixed margins seems to protect Brazil from certain BEPS practices by ensuring 

that a minimum amount of tax revenue is being collected, but it could also prevent Brazil from allocating 

revenue in excess of the fixed margins in some cases. 

Prevention of double taxation  

The use of fixed margins, which dismiss the need for a complete comparability analysis, and which are 

established in an opaque manner that is not always aligned with industry standards, may give rise to 

double taxation. 

The input provided by business reflects the suggested concerns over double taxation occurrences 

because margins may, in some cases, be lower or higher than they would be if determined in 

accordance with the OECD approach. This approach may also result in taxation that is not in 

accordance with the profitability of the company. 

Ease of tax administration 

The use of fixed margins means that there is no longer a need to systematically perform a complex 

comparability analysis, resulting in administrative relief. In other words, it is easier to apply the transfer 

pricing methods or verify their appropriate application for the tax administration. 

Ease of tax compliance 

Similarly, the application of methods incorporating fixed margins also simplifies tax compliance for 

taxpayers. It is less time consuming and less resource-intensive than the comprehensive transfer pricing 

analysis described in the OECD Guidelines. 

Tax certainty 

From a domestic perspective, the use of fixed margins seems to provide certainty to taxpayers by 

generating objectively reliable expectations and the guarantying that the margins will not be challenged 

by the tax administration. 

From an international perspective, however, the impact of fixed margins, which is an approach that 

differs from the interpretation of international tax standards in a majority of jurisdictions, may increase 

tax uncertainty. 
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TRANSACTIONAL PROFIT METHODS 

227. Part III of Chapter II provides a discussion of the transactional profit methods, namely the 

transactional net margin method (TNMM) and the profit split method.131 

228. The OECD Guidelines indicate that under certain circumstances, transactional profit methods will 

be found to be more appropriate than traditional transaction methods. For instance, in cases where parties 

make unique and valuable contributions in relation to the controlled transactions, or where parties engage 

in highly integrated activities, a transactional profit method is generally more suitable. As another example, 

the transactional net margin method presents several practical strengths, including the fact that it is less 

affected by transactional differences (than is the case with price) as it is based on net profit indicators, and 

the fact that it only requires to examine a financial indicator for one of the associated parties. 

2.7. OECD-recognised transactional profit methods 

229. A transactional profit method examines the profits that arise from particular controlled transactions. 

Profit arising from a controlled transaction can be a relevant indicator of whether the transaction was 

affected by conditions that differ from those that would have been made by independent enterprises in 

otherwise comparable circumstances. 

2.7.1. Transactional net margin method 

230. The transactional net margin method examines the net profit relative to an appropriate base (e.g., 

costs, sales, assets) that a taxpayer realises from a controlled transaction (or transactions that are 

appropriate to aggregate). 

231. Thus, a transactional net margin method operates in a manner similar to the cost plus and resale 

price methods. This similarity means that, in order to be applied reliably, the transactional net margin 

method must be applied in a manner consistent with the manner in which the resale price or cost plus 

method is applied.132 This means in particular that the net profit indicator of the taxpayer from the controlled 

transaction (or transactions that are appropriate to aggregate) should ideally be established by reference 

to the net profit indicator that the same taxpayer earns in comparable uncontrolled transactions, i.e. by 

reference to ñinternal comparablesò. Where this is not possible, the net margin that would have been 

earned in comparable transactions by an independent enterprise (ñexternal comparablesò) may serve as 

a guide. A functional analysis of the controlled and uncontrolled transactions is required to determine 

whether the transactions are comparable and what adjustments may be necessary to obtain reliable 

results. 

2.7.2. Profit split method 

232. The transactional profit split method seeks to establish armôs length outcomes or test reported 

outcomes for controlled transactions in order to approximate the results that would have been achieved 

between independent enterprises engaging in a comparable transaction or transactions. The method first 

identifies the profits to be split from the controlled transactions (the relevant profits) and then splits them 

                                                
131 The revised guidance, while not being prescriptive, clarifies and significantly expands the guidance on when a 

profit split method may be the most appropriate method. OECD (2018), Revised Guidance on the Application of the 

Transactional Profit Split Method, www.oecd.org/tax/transfer-pricing/revised-guidance-on-the-application-of-the-

transactional-profit-split-method-beps-action-10.pdf.  

132 See paragraph 2.64 of the OECD Guidelines. 

http://www.oecd.org/tax/transfer-pricing/revised-guidance-on-the-application-of-the-transactional-profit-split-method-beps-action-10.pdf
http://www.oecd.org/tax/transfer-pricing/revised-guidance-on-the-application-of-the-transactional-profit-split-method-beps-action-10.pdf
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between the associated enterprises on an economically valid basis that approximates the division of profits 

that would have been agreed at armôs length. 

233. As is the case with all transfer pricing methods, the aim is to ensure that profits of the associated 

enterprises are aligned with the value of their contributions and the compensation which would have been 

agreed in comparable transactions between independent enterprises for those contributions. 

234. The transactional profit split method is particularly useful when the compensation to the associated 

enterprises can be more reliably valued by reference to the relative shares of their contributions to the 

profits arising in relation to the transaction(s) than by a more direct estimation of the value of those 

contributions. 

2.8. Description of the existing rules and practices in Brazil and gap analysis 

235. The transfer pricing system in Brazil does not allow the use of transactional profit methods, neither 

the transactional net margin method (TNMM) nor the profit split method. 

2.9. Assessment of effectiveness 

236. The absence of transactional profit methods may lead to difficulties for the determination of an 

armôs-length price, particularly in cases where a transactional profit method would be more suitable than 

a traditional transaction method, such as cases where parties make unique and valuable contributions in 

relation to the controlled transactions, or cases where parties engage in highly integrated activities. 

237. In general, the unavailability of transactional profit methods makes it difficult for global taxpayers 

to ensure consistency of their tax base across jurisdictions. The available transfer pricing methods in Brazil 

do not allow for the proper allocation of functions, assets and risks on a global basis. 

238. Against this background, many companies identified important challenges related to the absence 

of the profit split and transactional net margin methods among the available transfer pricing methods, some 

going as far as indicating that it was easier to avoid cross-border transactions with related parties in Brazil. 

2.9.1. Absence of transactional net margin method 

239. The absence of the transactional net margin method is assessed as regards its effectiveness 

below. The TNMM presents a number of strengths, provided it is selected as the most appropriate method 

to the case at hand, especially for the determination of net profit indicators (e.g., return on assets, operating 

profit to sales, etc.) which are less affected by transactional differences than price, more tolerant to some 

functional differences between controlled and uncontrolled transactions, and which avoid problems in 

cases where public data as regards the classification of expenses in the gross or operating profits is difficult 

to access. However, these strengths are only relevant in combination with other aspects of the 

comparability analysis as developed by the OECD Guidelines. 
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Findings of the assessment 

Prevention of BEPS risks 

The TNMM allows the perspective of comparing the net profit margin results of the taxpayer based on 

its functional/risk profile with other comparable taxpayers. It may thus help to prevent BEPS in cases 

where the taxpayers may book gross profit, but erode the tax base through different types of operational 

expenses. The TNMM may be especially relevant in cases of low-risk profile entities, which are 

expected to make a stable but small net profit margin ï especially due to their low risk profile. The 

absence of TNMM may limit the ability of the tax administration to address some of these BEPS risks. 

Prevention of double taxation  

Double taxation may occur in relation to the unavailability of the TNMM, but rather indirectly as a result 

of the application of less appropriate methods if compared to the other internationally accepted and 

OECD-recognised methods, notably as a consequence of the use of fixed margins. 

Further, the unavailability of the TNMM makes it more likely that transfer pricing adjustments under 

existing methods will lead to double taxation because the aggregation of closely related transactions is 

not permitted. 

Ease of tax administration 

Like other methods, the TNMM has its strengths and weaknesses. It could simplify the pricing of 

transactions from a tax administration perspective in some cases where it is more appropriate but also 

efficient to analyse transactions on an aggregated basis, but it would also require further analysis, 

including performing a complete comparability (including functional) analysis. 

Ease of tax compliance 

The TNMM is practically advantageous in some cases, notably when one of the parties to the 

transaction carries out many interrelated transactions, which can be grouped together or when it is 

difficult to obtain reliable information to apply other methods. Some cases where the TNMM is best 

applied are (contract) manufacturers, service providers that do not add significant unique intangibles, 

distributors that do not add significant value to the product, or manufacturers (if reliable comparables 

as regards cost are unavailable). However, unlike the existing methods in Brazil, it requires a complete 

comparability analysis. 

Tax certainty 

The absence of the TNMM may not lead to increased tax uncertainty from the domestic perspective, 

especially when the taxpayers know that this method is not part of the applicable standard. The effect 

of gross profit methods may not always properly reflect the net economic outcomes of commercial 

operations, and that due to the use of fixed margins they may lead to double taxation. Therefore, there 

may be cases where taxpayers are being taxed with a fixed margin on a gross basis while they may be 

realistically making very little or no profit (e.g., due to the actual economic circumstances). This may not 

be known to the taxpayer in advance of the fiscal year and the tax uncertainty may originate from the 

fact that the taxpayer may not foresee the final economic results and thus also the fact whether there 
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will be an obligation to pay the income tax due when there is no profit or even net loss results from the 

commercial operations. 

The absence of this internationally accepted method is a source of difficulty and potential uncertainty 

for taxpayers in establishing their global transfer pricing policy. For this reason, the absence of the 

TNMM creates uncertainty from an international perspective. 

2.9.2. Absence of profit split method 

240. Transactional profit splits can offer a useful method which has the potential, when properly 

applied,133 to align profits with value creation in accordance with the armôs length principle and the most 

appropriate method, particularly in situations where the features of the transaction make the application of 

other transfer pricing methodologies problematic. 

241. The profit split method presents a number of strengths: 

¶ The profit split method can offer a solution for cases where using a one-sided method is unlikely to 

be appropriate, including where as a result of the nature of the transaction, reliable comparables 

are unlikely to be found; 

¶ It can offer flexibility by taking into account specific, possibly unique, facts and circumstances; 

¶ Where each of the parties assumes economically significant risks, the profit split method can 

appropriately provide for the profits of each party to vary in accordance with those risks; 

¶ It makes it possible for all parties to the transaction to be directly analysed and evaluated ï provides 

for so-called two-sided analysis; 

¶ The use of the profit split method should be consistent and there may be years when there are 

profits to be split, but there are also situations where MNE groups make losses in the relevant 

transactions and therefore, this method may also entail allocation of losses between MNEs. 

Findings of the assessment 

Prevention of BEPS risks 

The profit split method is the most appropriate method when enterprises make unique and valuable 

contributions and/or jointly control economically significant risks. In such cases, the profit (but also loss) 

potential of the enterprises can be significantly higher than in situations involving simple and routine 

activities. In such cases, the absence of the profit split method may jeopardise the proper allocation of 

income and limit the ability of the tax administration to allocate the appropriate tax base to the taxpayers 

in Brazil, thereby increasing the probability of BEPS risks. 

Prevention of double taxation  

The unavailability of the profit split method does not seem to create double taxation situations directly, 

but it leads to awkward results, such as where the outcomes of the application of the profit split method 

in other jurisdictions would not be accepted under the Brazilian transfer pricing system. 

                                                
133 The profit split method is best applied to highly integrated transactions (e.g., global trading of financial instruments), 

transactions where each party makes unique and valuable contributions (e.g., use or transfer of intangibles), and 

transactions in which the parties share economically significant risks, or separately assume closely related risks. 
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This essentially means that a different method will need to be applied at the level of the Brazilian entity. 

The application of less appropriate methods may lead to incorrect results, or at least to significant 

divergences if compared to the outcomes under the OECD standard. In this context, cases of double 

taxation are likely to arise. In cases where the profit split method would entail the split of losses 

(materialisation of economically significant risks), the absence of the profit split method clearly leads to 

double taxation, because under existing methods and applicable fixed margins, the taxpayers will still 

have to pay tax in situations where they actually incur losses. 

Ease of tax administration 

Because the profit split method is not available in Brazil, the complexities associated with the application 

of the profit split method do not aggravate the tax administrationôs burden, but taken the fact the profit 

split method aims at dividing and allocating the relevant profits between the related parties despite 

potential significant volumes of transactions, which may be otherwise investigated item-per-item, the 

absence of profit split method could be in some cases a missed opportunity for pragmatic and simplified 

approaches. 

Ease of tax compliance 

Similarly, the burden is alleviated for taxpayers in theory because of the complexities of the profit split 

method. However, complexity could persist if other traditional transaction methods are used in cases 

where the profit split method would have been more appropriate, thus creating a different set of 

difficulties, especially for foreign-headquartered MNEs. In consequence, the compliance burden may 

be significantly increased because taxpayers will be forced to apply a traditional transaction method 

available in Brazil or to calculate the appropriate adjustment according to it. 

Tax certainty 

From a domestic perspective, the absence of the profit split method may not create additional tax 

uncertainty. 

From an international perspective, the outcomes of the application of the profit split method in other 

jurisdictions are not transferrable in the Brazilian transfer pricing context. Other methods available in 

Brazil have to be used irrespective of the method applied by the foreign related party. This creates a 

significant uncertainty from the international perspective. 
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The third chapter contains the analysis of Brazilôs relevant transfer pricing 

rules as compared with Chapter III of the OECD Guidelines, which contains 

the guidance on the comparability analysis. The ñcomparability analysisò is 

at the heart of the application of the armôs length principle. A complete 

comparability analysis, including functional and risk analyses, should be 

conducted in accordance to the principles of Chapters I - III of the OECD 

Guidelines, with Chapter III containing more detailed guidance on performing 

such comparability analysis. The findings of the analysis are that under 

Brazilôs transfer pricing framework, there is no complete comparability 

analysis and the typical process of performing a comparability analysis is not 

followed. The use of comparables is also more constrained, combined with 

other diverging features, such as the item-per-item approach and the limited 

ability to perform comparability adjustments. The assessment of 

effectiveness focusses on the absence of a complete comparability analysis 

and the strict use of comparables. It also includes an assessment of the item-

per-item approach and the limited comparability adjustments allowed by the 

various methods. 

 

3 Comparability analysis 
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3.1. Performing a comparability analysis 

242. Any comparability analysis implies comparing a controlled transaction under review and the 

uncontrolled transactions that are considered to be potentially comparable. As part of a comparability 

analysis, the OECD Guidelines indicate that a search for comparables, i.e. a search for information on 

potentially comparable uncontrolled transactions and the process of identifying comparables, relies on a 

prior analysis of the taxpayerôs controlled transaction and of the economically relevant characteristics or 

comparability factors. 

243. The Guidelines stress the importance of maintaining some continuity during the analytical process 

through a consistent and methodical approach, starting from the preliminary analysis of the conditions of 

the controlled transaction, to the selection of the transfer pricing method, through to the identification of 

potential comparables and ultimately a conclusion about whether the controlled transactions under review 

are consistent with the armôs length principle. In performing the comparability analysis, only the most 

reliable comparables should be considered, and uncontrolled transactions with a lesser degree of 

comparability should be eliminated as a result, while also taking account of potential limitations in 

availability of information. In this regard, the Guidelines do not provide a requirement for an exhaustive 

search of all possible sources of comparables. 

244. Further, it is emphasised in the Guidelines that it is good practice for both taxpayers and tax 

administrations to provide appropriate supporting information for the other interested party, i.e. tax auditors, 

taxpayers or foreign competent authorities, when using comparables.134 

3.1.1. Typical process 

245. The Guidelines describe a ñtypical processò in nine steps that can be followed when performing a 

comparability analysis. 

Table 3.1. Performing a comparability analysis 

Typical nine-step process of performing a comparability analysis  

Steps Description 

Step 1 Determination of years to be covered. 

Step 2 Broad-based analysis of the taxpayerôs circumstances. 

Step 3 Understanding the controlled transaction(s) under examination, based in particular on a functional analysis, in order to choose the tested 
party (where needed), the most appropriate transfer pricing method to the circumstances of the case, the financial indicator that will be 

tested (in the case of a transactional profit method), and to identify the significant comparability factors that should be taken into account. 

Step 4 Review of existing internal comparables, if any. 

Step 5 Determination of available sources of information on external comparables where such external comparables are needed taking into 

account their relative reliability. 

Step 6 Selection of the most appropriate transfer pricing method and, depending on the method, determination of the relevant financial indicator. 

Step 7 Identification of potential comparables: determining the key characteristics to be met by any uncontrolled transaction in order to be 
regarded as potentially comparable, based on the relevant factors identified in Step 3 and in accordance with the comparability factors 

set forth at Section D.1 of Chapter I. 

Step 8 Determination of and making comparability adjustments where appropriate. 

Step 9 Interpretation and use of data collected, determination of the armôs length remuneration. 

Note: This process is considered an accepted good practice but it is not a compulsory one, and any other search process leading to the 

identification of reliable comparables may be acceptable as reliability of the outcome is more important than process. 

                                                
134 See paragraph 3.3 of the OECD Guidelines. 
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246. While this process is considered accepted good practice, other search processes may also be 

followed as long as they lead to the identification of reliable comparables. It should also be noted that the 

process, in practice, is not a linear one and some steps may need to be repeated or carried out in a different 

order. 

3.1.2. Comparables 

247. The Guidelines provide for the use of either a comparable transaction between one party to the 

controlled transaction and an independent party (ñinternal comparableò) or between two independent 

enterprises, neither of which is a party to the controlled transaction (ñexternal comparableò). 

248. Various sources of information can be used to identify potential external comparables, including 

commercial databases developed by editors who compile accounts filed by companies with the relevant 

administrative bodies and present them in an electronic format suitable for searches and statistical 

analysis. These databases present a number of limitations, which are addressed in the Guidelines. 

249. The Guidelines also provide that non-domestic or foreign source comparables should not be 

automatically rejected just because they are not domestic. A determination of whether foreign source 

comparables are reliable has to be made on a case-by-case basis and by reference to the extent to which 

they satisfy the five comparability factors. 

250. Finally, in the event that tax administrators have access to information from examinations of other 

taxpayers or from other sources that may not be disclosed to the taxpayer, the Guidelines consider that it 

would be unfair to apply a transfer pricing method on the basis of such information, unless it is disclosed. 

3.1.3. Separate and combined transactions 

251. In the context of the review of the controlled transaction and the choice of the tested party, the 

Guidelines provide for the evaluation of a taxpayerôs separate and combined transactions. If ideally it is 

preferable to apply the armôs length principle on a transaction-by-transaction basis, it may often be the 

case that separate transactions will be closely linked or continuous, making it difficult to evaluate them 

separately (e.g. long-term contracts for the supply of commodities or services). When it would be 

impractical to determine pricing for each product or transaction, the Guidelines consider that such 

transactions should be evaluated together using the most appropriate armôs length method. The Guidelines 

also address portfolio approaches, which is another example where a taxpayerôs transactions may be 

combined, but also package deals (i.e. transactions arranged together in a single comprehensive package) 

involving transactions that may need to be separated. 

3.1.4. Intentional set-offs 

252. An intentional set-off is a benefit provided by one associated enterprise to another associated 

enterprise within the group that is deliberately balanced to some degree by different benefits received from 

that enterprise in return. 

253. Companies often offer a range of products and within this range, not all products are profitable, 

but it might still be necessary to keep them in stock to meet the customersô needs. The ability to consider 

all relevant transactions in the determination of the profits, which might ultimately be armôs length overall, 

is thus provided by allowing some of the higher prices to be cancelled out by the fact that other prices were 

lower than market price. 



90 |   

TRANSFER PRICING IN BRAZIL: TOWARDS CONVERGENCE WITH THE OECD STANDARD © OECD/RFB 2019 
  

3.1.5. Application of the armôs length principle through armôs length range and statistical 

tools 

254. In many occasions, the application of the most appropriate method produces a range of figures all 

of which are relatively equally reliable. The Guidelines thus provide guidance on selecting the most 

appropriate point in the range, taking into consideration extreme results and associated comparability 

considerations. 

3.1.6. Comparability adjustments 

255. According to the Guidelines, to be comparable means that none of the differences (if any) between 

the situations being compared could materially affect the condition being examined in the methodology or 

that reasonably accurate adjustments can be made to eliminate the effect of any such differences. 

256. Comparability adjustments should be considered if (and only if) they are expected to increase the 

reliability of the results. The Guidelines allow for different types of comparability adjustments, such as 

adjustments for accounting consistency designed to eliminate differences that may arise from differing 

accounting practices between the controlled and uncontrolled transactions; segmentation of financial data 

to eliminate significant non-comparable transactions; adjustments for differences in capital, functions, 

assets, risks. 

3.2. Description of the existing rules and practices in Brazil and gap analysis 

257. The standard of comparability in Brazil is reduced to the features of the goods, rights or services 

being compared. The process of performing a comparability analysis thus begins with a calculation of the 

average sales price of comparable goods, rights or services or of the costs incurred. Most of the methods 

require strict comparability in terms of the physical characteristics (but also the function) of the goods, 

rights or services. Because of the fixed margins, other aspects of the comparability analysis become 

irrelevant, meaning that a complete comparability analysis as contained in the OECD Guidelines is absent 

from Brazilôs transfer pricing system. 

3.2.1. Absence of complete comparability analysis 

258. As a general rule, the comparison is made between the transactional prices (i.e. the prices 

effectively used by the taxpayer) and the parameter prices (i.e. the prices determined by the application of 

one or the other of the available transfer pricing methods) in Brazil. 

259. However, the typical process spelt out in the Guidelines is not relevant under the Brazilian transfer 

pricing rules and the concept of comparability as contained in the Guidelines is generally not reflected. 

Instead, the concept of comparability is narrowed down to a specific scope that disregards many aspects 

of the guidance provided by the Guidelines, thereby establishing a more limited standard of comparability 

for a majority of the methods available.135 According to the standard of comparability set forth in the transfer 

pricing rules in Brazil, the goods, rights or services to be compared must be strictly ñidenticalò and ñsimilarò. 

In addition, the process does not require to calculate profit margins because of the fixed margins imposed 

by the available methods. Therefore, no extensive search for comparable margins is required to apply the 

methods broadly equivalent to the resale price and cost plus methods, namely the PRL, PVA/PVV, CPL 

and CAP methods. 

                                                
135 The concept of ñidenticalò and ñsimilarò is not relevant for the application the Brazilian versions of the resale price 

method for imports (PRL method) and the cost plus method for exports (CAP method). See paragraph 234. 
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260. The ñbroad-based analysisò (i.e. an analysis of the industry, competition, economic and regulatory 

factors and other elements that affect the taxpayer and its environment) in Step 2 of the typical process in 

the Guidelines is also not part of the comparability analysis under the Brazilian transfer pricing rules. For 

the review of the controlled transaction and the choice of the tested party, only separate transactions are 

considered (on a transaction-by-transaction or item-per-item basis). While under the Guidelines the choice 

of the tested party should be consistent with the functional analysis of the transaction (often leading to 

choosing the party that has the less complex functional analysis), the choice of the tested party in Brazil 

will be inferred from the method and its needs in terms of documentation. Most of the information on the 

comparability factors in relation to the controlled transaction (in particular on the functions, assets and risks 

of all the parties) that would be required under the OECD system is not necessary for the selection and 

application of the methods under the Brazilian system, and gathering information about foreign associated 

enterprises may present a taxpayer with difficulties that it does not encounter in producing its own 

information. Absent the requirement to select the most appropriate method, the only information needed 

is the information to support the application (and not the selection) of a given method. Brazilian data is 

more readily accessible and verifiable than foreign data that is more likely to be incomplete or unavailable. 

Only traditional transaction methods, which require the use of fixed margins and comparable uncontrolled 

prices, are available so there is also no reason to consider financial indicators that will be tested. Taken 

together, these aspects of the transfer pricing system in Brazil significantly simplify the process of 

performing a comparability analysis. This simplification, however, seems to come at the price of potential 

double taxation and also loss of tax revenue, as will be analysed further below. 

3.2.2. Strict use of comparables 

261. Brazilian transfer pricing rules generally provide that comparisons be made with ñsimilarò and 

ñidenticalò goods, rights, or services.136 As previously stated, the use of comparables is mainly required for 

the calculation of average prices under the PIC and PVEx methods (the Brazilian versions of the CUP 

method). These average prices must be calculated considering the transactions between the taxpayer and 

an unrelated party or between two unrelated parties. As a complementary element of proof, the taxpayer 

can support its calculation with ñgovernment publications or reports of the buyerôs or sellerôs country, or a statement issued 

by the tax administration of the same country, provided that Brazil has entered into an agreement with that country to avoid double 

taxation of income or to exchange informationò and ñresearch done by a company or institution well-known for its technical 

expertise or technical publications which specify the sector, period, companies researched and margins found, and identify data 

collected and reviewed per companyò.137 In this context, it should also be noted that the acceptance of 

internal/external and local/foreign comparables depends on the method being applied. 

262. For other methods that are equivalent to the OECD-recognised cost plus and resale price methods 

(i.e. the PRL, PVA/PVV, CPL and CAP methods),138 taxpayers are also required to calculate average 

prices or costs, which form a basis for the application of these methods; however, no other comparable is 

needed due to the application of the relevant fixed margins.139 

                                                
136 This is not relevant for the Brazilian versions of the resale price method for imports (PRL method) and the cost plus 

method for exports (CAP method). 

137 Article 21, items I and II of Law 9,430/1996 and Article 43 of Normative Instruction 1,312/12. 

138 With the exception that the legislation does not include the terms ñidenticalò and ñsimilarò for the Brazilian versions 

of the resale price method for imports (PRL method) and the cost plus method for exports (CAP method), for which 

the concepts of ñidenticalò or ñsimilarò items are not relevant, as they require using the items involved in the transaction. 

139 Although it should be noted that comparable margins based on the same requirement for submitting 

complementary elements of proof in the form of supporting documentation would have to be submitted in the context 

of the mechanism to challenge the fixed margins under Article 21, paragraph 2. See analysis in Chapter IV. 
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Scope of comparability 

263. ñIdenticalò means that the item must be exactly the same, including characteristics like its physical 

aspects its quality, and commercial reputation. This definition was established for custom purposes, but is 

still used for transfer pricing purposes because the rules of interpretation prescribe the use of 

predetermined definitions when no other express rule provides a more specific definition.140 

264. The concept of ñsimilarityò is defined by three cumulative criteria, namely that they a) be of the 

same nature and used for the same function; b) be interchangeable; and c) possess equivalent 

specifications.141 The concept of ñsimilarò has also been illuminated through administrative case law, and 

it was stated that similarity could be assessed in consideration of the nature, function, interchangeability 

and equivalent specifications.142 

265. Therefore, the concept of comparability under the Brazilian system is limited to items that present 

a very high degree of comparability because the terms ñidenticalò and ñsimilarò are interpreted in a strict 

sense while they strongly focus only on the properties of the goods, services or rights and disregard most 

other comparability factors described in the Guidelines. This may be especially problematic, for example, 

when the functional profile of the tested party is being ignored, leading to significant discrepancies in the 

price-setting, which cannot be reflected in the subsequent application of the method. 

Internal/external and local/foreign comparables 

266. The transfer pricing provisions involve considerations in relation to the acceptance of comparables 

on the basis of whether they are internal or external comparables or local or foreign comparables for the 

calculation of the average of prices or costs. Accepted comparables are subject to vary depending on the 

method, as will be explained below. 

267. In terms of timing issues in comparability, the general rule is that comparable transactions must 

be contemporaneous to the transactions under examination.143 If there is no independent price in the 

calendar year corresponding to the importation, an independent price related to transactions performed in 

the previous calendar year may be used, adjusted by the exchange variation in the period.144 

Methods designed for import transactions 

268. As regard to the comparable uncontrolled price method for imports (PIC), the prices of purchases 

and sales performed by the interested party itself or by third parties are accepted comparables (i.e. both 

internal and external comparables),145 for purchases and sales between unrelated buyers and sellers.146 

The transactions selected for comparison purposes must also represent at least 5% of the value of import 

                                                
140 Article 15(2)(a) of the agreement on implementation of Article VII of the GATT provides for the definition of 

ñidenticalò as being the goods that ñare equal in everything, including physical characteristics, quality and commercial 

reputation. Minor differences in appearance will not preclude the consideration of identical goods that fit the definitionò. 

141 Article 42, items I, II and III, of Normative Instruction 1,312/12. 

142 See for example, Decision nº 16-4377 (24.11.2003), DRJ/SPOI, Delegacia da Receita Federal de Julgamento em 

São Paulo; Decision nº 10-2510 (30.05.2003), DRJ/POA, Delegacia da Receita Federal de Julgamento em Porto 

Alegre. 

143 Article 11 and Article 43, paragraph 1, of Normative Instruction 1,312/12. 

144 Article 18, paragraph 11, of Law 9,430/96. 

145 Article 18, item I, of Law 9,430/96, defining the comparable uncontrolled price method for import transactions.  

146 Article 18, paragraph 2, of Law 9,430/96. 
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transactions subject to transfer pricing control when the taxpayer is using its own transactions for 

calculation purposes (i.e. internal comparables) and correspond to independent prices applied in the same 

calendar year.147 This seems to put an additional threshold on the comparability of the data used for the 

PIC method and seems to serve an anti-avoidance purpose by limiting the possibility for taxpayers to 

ñcreateò their own comparables through sporadic transactions with independent parties.148 Comparable 

prices include those charged on the Brazilian market or on the markets of other countries, meaning that 

both local and foreign comparables are accepted. 

269. As regard to the production cost plus profit method (CPL), only costs from the supplier itself or 

from manufacturing units of other companies located in the country of origin of the goods, rights or services 

are accepted (i.e. both internal and external comparables).149 

270. The requirement to use identical and similar goods, rights or services is not relevant for the resale 

price less profit method (PRL), which directly uses the items involved in the transaction. 

Table 3.2. Accepted comparables depending on the transfer pricing method for imports 

Methods designed for import transactions Accepted comparables 

Comparable independent price (PIC) Internal (if at least 5% of value of total 
import transactions and if in the same 

calendar year), or 

External comparables (if in the same 

calendar year) 

Local or foreign comparables 

Production cost plus profit (CPL) Internal or external comparables 

Foreign comparables 

Resale price less profit method (PRL) N/A 

Note: For both internal and external comparables, if there is no independent price in the calendar year corresponding to the importation, an 

independent price related to transactions performed in the previous calendar year may be used, adjusted by the exchange variation in the period. 

Methods designed for export transactions 

271. As regard to the comparable uncontrolled price method for exports (PVEx), the sales prices on 

exports by the company itself to other unrelated-party customers or by another domestic exporter of 

identical or similar goods, rights or services to unrelated parties are accepted comparables,150 for 

purchases and sales with related buyers and sellers.151 In other words, only local internal or external 

comparables are accepted. 

272. As regard to the wholesale price in the country of destination less profit method (PVA) and the 

retail price in the country of destination less profit method (PVV), only foreign internal or external 

comparables are accepted.152 

                                                
147 Article 18, paragraph 10, of Law 9,430/96. Paragraph 11 specifies that if there is no independent price in the 

calendar year corresponding to the importation, an independent price related to transactions performed in the previous 

calendar year may be used, adjusted by the exchange variation. 

148 It should be noted that a similar threshold does not exist for the methods applicable to export transactions. 

149 Article 15, paragraph 4, of Normative Instruction 1,312/12. 

150 Article 19, paragraph 3, item I, of Law 9,430/96.  

151 Article 19, paragraph 8, of Law 9,430/96. 

152 Article 19, paragraph 3, items II and III, of Law 9,430/96. 
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273. The requirement to use identical and similar goods, rights or services is not relevant for the 

acquisition or production cost plus profit method (CAP), which directly uses the items involved in the 

transaction. 

Table 3.3. Accepted comparables depending on the transfer pricing method for exports 

Methods designed for import transactions Accepted comparables 

Export sales price (PVEx) Internal or external comparables 

Only local comparables 

Wholesale price in the country of destination 

less profit (PVA) 
Internal or external 

Only foreign comparables 

Retail price in the country of destination less 

profit (PVV) 
Internal or external 

Only foreign comparables 

Acquisition or production cost plus profit 

method (CAP) 

N/A 

274. In conclusion, it is apparent that the transfer pricing methods in Brazil operate distinctions in terms 

of the acceptance of internal or external comparables and the acceptance of local or foreign comparables. 

Sources of information and information undisclosed to taxpayers 

275. The documentation required to support the prices and costs used for calculation purposes 

depends on the method elected by the taxpayer. Usually, theses prices and costs are supported by 

transactions performed by the taxpayer and an unrelated company or between two unrelated parties (sales 

report, purchasing report, invoices, etc.). As a complementary element of proof, the taxpayer can support 

its calculation with ñgovernment publications or reports of the buyerôs or sellerôs country, or a statement issued by the tax 

administration of the same country, provided that Brazil has entered into an agreement with that country to avoid double taxation 

of income or to exchange informationò and ñresearch done by a company or institution well-known for its technical expertise or 

technical publications which specify the sector, period, companies researched and margins found, and identify data collected and 

reviewed per companyò.153 

276. For the methods related to import (PIC, PRL and CPL methods) and export (PVEx, PVV/PVA and 

CAP methods) transactions, the general rule establishes that the weighted arithmetic averages of prices 

and the weighted average production cost shall be calculated taking into account prices charged and costs 

incurred throughout the income tax period to which costs, expenses or charges refer. 

277. Moreover, as a general rule, the parameter price calculation should be made in the calendar year 

in which the good, service or right is imported, except when the method chosen is the PRL method.154 

Where the PRL method is used, the parameter price should be calculated considering sales prices in the 

period in which the products are written off from the inventories. 

278. Additionally, with respect to the PIC method, the transactions used for the purpose of calculation 

should correspond to independent prices utilised in the same calendar year of the respective import 

transactions subject to transfer pricing control.155 In such a case, if there is no independent price in the 

calendar year corresponding to the importation, an independent price related to transactions performed in 

the previous calendar year may be used, adjusted by the exchange variation in the period.156 

                                                
153 Article 21, items I and II, of Law 9,430/1996 and Article 43 of Normative Instruction 1,312/12. 

154 Article 4, paragraph 3, of Normative Instruction 1,312/2012. 

155 Article 18, paragraph 10, item II, of Law 9,430/1996. 

156 Article 18, paragraph 11, of Law 9,430/1996. 
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279. Accordingly, as stated above, there are limits on the time of the data that taxpayers can use in 

order to support the prices and costs used in their calculation. 

280. Concerning the methods for commodity transactions, public prices on internationally recognised 

exchange or securities markets should be used, but in the case where there is no quotation of the goods 

on internationally recognised exchange markets, the prices can be compared to those found in databases 

provided by internationally recognised research institutions.157 

281. The Brazilian transfer pricing rules do not provide any guidance on the use of information 

undisclosed to taxpayers (or so-called ñsecret comparablesò). In practice, the Brazilian tax authorities use 

their own databases for risk assessment purposes,158 which are not accessible to taxpayers. For tax audit 

purposes, the tax administration is only allowed to use comparables from these databases if the 

independent parties whose data is used agree to disclose this data to the assessed taxpayer. In this 

respect, the practice appears to be in line with the Guidelines in terms of the use of information undisclosed 

to taxpayers. 

3.2.3. Strict application of the item-per-item approach 

282. Brazilian transfer pricing rules provide that the selected transfer pricing method must be 

consistently applied to each good, right or service during the calendar year.159 Methods apply on an item-

per-item basis (i.e. per good, per right, and per service). Hence, applying the transfer pricing method to 

each good, right or service implies that transactions must be evaluated separately. In other words, there 

is no provision or other guidance which allow to combine or aggregate transactions or other similar 

approaches (such as package deal or basket approaches). 

3.2.4. Intentional set-offs 

283. Intentional set-offs are not specifically addressed by the transfer pricing legislation in Brazil and 

there is also no administrative guidance on this issue. 

3.2.5. Impossibility to use an armôs length range and statistical tools 

284. The Brazilian approach is aimed at determining the maximum deductible expense upon 

importation from related parties and the minimum taxable income upon exportation to related parties. In 

the context of the fixed margins, which are in fact averages derived from industry practices (which may 

range from lowest to highest profit margins identified in the market), the actual transfer price set by the 

taxpayer may not exactly correspond to the parameter price determined based on the application of the 

methods. 

                                                
157 Article 18-A, paragraph 4 (PCI method), and Article 19-A, paragraph 5, item I (PECEX method), of Law 9,430/96. 

158 Two systems that are worth mentioned are SISCOMEX and SISCOSERV. SISCOMEX means Sistema Integrado 

de Comércio Exterior (Integrated System of International Trade, SISCOMEX). SISCOSERV means Sistema Integrado 

de Comércio Exterior de Serviços, Intangíveis e Outras Operações que Produzam Variações no Patrimônio 

(Integrated System of International Trade of Services, Intangibles, and Other Transactions that Result in Modification 

of Net Worth or Equity, SISCOSERV). 

159 Article 40 of Normative Instruction 1,312/12. 
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285. Consistently with this approach, a deviation of the established transfer price from the parameter 

price is tolerated, whereby no transfer pricing adjustment will be required.160 The rules tolerate a general 

deviation of 5% and a special deviation of 3% for commodity transactions.161 

286. This deviation is observed upon the determination of the parameter price and is not part of the 

comparability analysis itself. It constitutes a ñdivergence marginò, different from the concept of armôs length 

range described in the Guidelines. 

287. Finally, the use of statistical tools is not foreseen. 

3.2.6. Limited comparability adjustments 

288. The Brazilian transfer pricing rules provide that in the case of identical goods, rights or services, 

adjustments may be made so as to minimise any differences with respect to the business conditions, 

content and physical features.162 However, comparability adjustments are limited not only in terms of the 

types of comparability adjustments that can be performed, but also in terms of the transfer pricing methods 

that allow them, namely the Brazilian versions of the CUP method, including the methods for commodity 

transactions (PIC/PVEx and PCI/PECEX methods), and the resale price related method for exports 

(PVA/PVV methods).163 

289. Permitted comparability adjustments are explicitly listed in the respective provisions.164 The 

OECD-recognised CUP method includes the possibility of using internationally quoted prices, provided 

appropriate comparability adjustments are made according to the functional analysis prescribed in the 

Guidelines. Even though the PCI and PECEX methods provide for the possibility to make adjustments, 

such adjustments are limited to those specified by the legislation, and make no consideration of the 

functional analysis according to the Guidelines. Indeed, the adjustments provided by the legislation for the 

PCI and PECEX methods include premiums and discounts related to the differences between the amount 

received by the seller and the variables that are considered in the specific commodities and futures 

exchange market. As indicated in tables 3.4 and 3.5 below, the variables which may be considered in the 

adjustments are: payment term; negotiated quantity; climatic influences on the characteristics of the goods; 

intermediation costs in purchase and sale transactions performed by non-related legal entities; packaging; 

and insurance and freight. 

Table 3.4. Permitted adjustments depending on the transfer pricing method for imports 

Methods designed for import transactions Permitted adjustments 

Comparable independent price (PIC) Payment terms; volume of the transaction; 
guarantee of functionality of goods and applicability 
of services or rights; obligation of promotion through 
publicity or advertising of the goods, rights or 

services; responsibility for the costs of quality, 
service standards and sanitation certification and 
verification; costs of intermediating sales 

                                                
160 Article 51 of Normative Instruction 1,312/12. 

161 Article 51, paragraph 2, of Normative Instruction 1,312/12. 

162 Article 9, paragraph 1, and Article 22, paragraph 1, of Normative Instruction 1,312/12. 

163 The provisions established in paragraph 3 of Article 31 and in the single paragraph of Article 32 prescribe the 

adjustments allowed for the application of the PVA/PVV methods. 

164 For the list of the permitted adjustments for import transactions, see the items under Article 9, paragraph 1, of 

Normative Instruction 1,312/12; for export transactions see Article 22, paragraph 1. For the importation of commodities, 

see Article 16, paragraph 9; for the exportation of commodities, see Article 34, paragraph 10. 
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transactions performed by the unrelated entity; 

packaging; freight and insurance. 

Production cost plus profit (CPL) N/A 

Resale price less profit method (PRL) N/A 

Price under quotation on imports method (PCI) Payment terms; negotiated quantity; the impact of 
climatic conditions on the characteristics of the 
goods; intermediation costs for functions performed 

by non-related legal entities; packaging; and, freight 

and insurance. 

Table 3.5. Permitted adjustments depending on the transfer pricing method for exports 

Methods designed for export 

transactions 

Permitted adjustments 

Export sales price (PVEx) Payment terms; volume of the transaction; 
guarantee of functionality of goods and 
applicability of services or rights; obligation 
of promotion through publicity or 

advertising of the goods, rights or services; 
responsibility for the costs of quality, 
service standards and sanitation 

certification and verification; costs of 
intermediating sales transactions 
performed by the unrelated entity; 

packaging; freight and insurance. 

Wholesale price in the country of 

destination less profit (PVA) 

Retail price in the country of 

destination less profit (PVV) 

Acquisition or production cost plus 

profit method (CAP) 
N/A 

Price under quotation on exports 

method (PECEX) 

Payment terms; negotiated quantity; the 
impact of climatic conditions on the 

characteristics of the goods; intermediation 
costs for functions performed by non-
related legal entities; packaging; and, 

freight and insurance. 

290. Therefore, in contrast to the Guidelines which follow a principle-based approach to performing 

comparability adjustments, the comparability adjustments allowed under the Brazilian transfer pricing 

system are strictly limited by the legislation and are only allowed for a limited number of methods. 

3.3. Assessment of effectiveness 

291. The comparability analysis plays a limited role under the Brazilian transfer pricing framework. It 

ignores important aspects of a complete transfer pricing analysis as described by the Guidelines. 

3.3.1. Absence of complete comparability analysis 

292. The relevance of the comparability analysis set out in the OECD Guidelines is extremely limited. 

For comparison purposes, it is the goods, rights or services which are compared according to strict 

comparability factors that focus on their properties. Comparable margins do not need to be identified 

because of the fixed margins imposed by the legislation. Therefore, many situations arise where the 

comparability factors which are taken into consideration by the typical process of performing a 

comparability analysis laid out in the Guidelines are disregarded. This creates weaknesses in terms of 

preventing BEPS risks and preventing double taxation, but it also simplifies the process of selecting and 

applying transfer pricing methods in Brazil. 
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Findings of the assessment 

Prevention of BEPS risks 

Situations may arise where Brazil will not be able to allocate the appropriate amount of taxable income, 

with the consequence that double non-taxation, or under-taxation, may occur. 

Such situations may include situations where fixed margins ignore the functional profile of the tested 

party and deviate from the armôs-length margin that would be determined under a complete 

comparability analysis. For example, the application of the (broadly equivalent) cost plus method 

designed for export transactions (CAP method) does not take into account whether a manufacturer is a 

full-fledged manufacturer or a contract/toll manufacturer, or whether a distributor is a full-fledged 

distributor or a limited-risk distributor. Another example of this is the application of the (broadly 

equivalent) resale price method designed for import transactions (PRL method), which does not allow 

to take into consideration fluctuations in relation to the market conditions or the productôs lifecycle. 

Prevention of double taxation  

The absence of a comparability (including functional) analysis is likely to result in double taxation when 

the application of the methods produces outcomes that diverge from the armôs length outcomes that 

would be produced in the presence of a complete comparability analysis. In other words, the embedded 

characteristics of the methods that substitute the need for a comparability analysis may lead to different, 

non-armôs-length outcomes, and therefore double taxation. 

For instance, some companies indicated that the application of the PRL and CAP methods (broadly 

equivalent to the OECD-recognised resale price method and cost plus method, respectively) usually 

resulted in transfer pricing adjustments in Brazil due to a lack of functional analysis and due to fixed 

margins set at the product level. Often, this fixed margin ñpresumedò for a certain industry to be at armôs 

length is too high or too low compared with the results of a complete comparability analysis. 

Ease of tax administration 

The fact that it is not required to perform such a comparability analysis considerably reduces the 

administrative burden for tax authorities. 

Ease of tax compliance 

The same is true for taxpayers, the compliance burden of which is equally alleviated. Taxpayers are not 

required to perform a complete comparability analysis. 

 

 

Tax certainty 

The absence of complete comparability analysis itself has no direct impact on tax certainty from a 

domestic perspective, but taken together with the fixed margins approach, the alternative offered by 

Brazil represents an objective methodology based on mathematical formulae, which promotes tax 

certainty. 
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Concerns over the inconsistent approaches of different tax authorities towards the application of 

international tax standards is a main driver of uncertainty, and this major divergence found in the 

Brazilian transfer pricing rules is an illustration. 

3.3.2. Strict use of comparables 

293. The standard of comparability is generally higher under the Brazilian transfer pricing methods, 

especially for the application of the methods broadly equivalent to the CUP method (PIC and PVEx 

methods). This is because comparables must be ñidenticalò and ñsimilarò to be accepted. The higher 

standard of comparability does not, however, fully reflect all factual circumstances of the transactions. In 

particular, the functional profile of the parties is not factored into the comparison. 

294. For most methods,165 the use of ñidenticalò and ñsimilarò items only affects the calculation of 

average prices or costs related to the calendar year.166 

295. Because of the high standard of comparability, acceptable comparables within the meaning of the 

OECD Guidelines are difficult to find for the Brazilian versions of the CUP method, including the methods 

for commodity transactions (PIC/PVEx and PCI/PECEX methods).For this reason, most taxpayers prefer 

other methods to the PIC/PVEx methods. For example, for some taxpayers, the use of the CUP method is 

only contemplated when particular transactions do not meet the margins. Methods that require information 

available in-house will be preferred, notably the Brazilian version of the cost plus method (CAP method) 

for exports. 

Findings of the assessment 

Prevention of BEPS risks 

In applying the PIC/PVEx methods, the high standard of comparability provides some protection against 

BEPS risks. It is also true for the other methods, which also require that ñidenticalò and ñsimilarò 

transactions be used for the calculation of average sales price or production costs, except for the 

Brazilian versions of the resale price method for imports (PRL method) and the cost plus method for 

exports (CAP method). 

 

However, a key weakness observed in the strict use of comparables is the absence of consideration for 

the (high) value added by specific functions performed or assets used (e.g., intangibles). When 

significant elements of the functional profile are ignored, protection against BEPS risks is no longer 

provided. 

The strict use of comparables, connected to the existence of the fixed margins, means that taxpayers 

will generally prefer methods that do not rely on comparables. However, taxpayers may be inclined to 

                                                
165 The legislation does not include the terms ñidenticalò and ñsimilarò for the Brazilian versions of the resale price 

method for imports (PRL method) and the cost plus method for exports (CAP method), for which the concepts of 

ñidenticalò or ñsimilarò items are not relevant, as they require using the items involved in the transaction. 

166 As mentioned before, an independent price related to transactions performed in the previous calendar year may 

be used if there is no independent price in the calendar year corresponding to the importation, which shall be adjusted 

by the exchange variation in the period. 



100 |   

TRANSFER PRICING IN BRAZIL: TOWARDS CONVERGENCE WITH THE OECD STANDARD © OECD/RFB 2019 
  

select the PIC/PVEx methods as a second choice in cases where they identify the need to perform 

adjustments, in order to achieve the most favourable tax outcome. 

Prevention of double taxation  

The approach contained in the OECD Guidelines is driven by the notion of comparability. Therefore, 

the fact that the Brazilian approach does not rely on comparables to the same extent creates 

discrepancies with consequences for the determination of the armôs length price. 

Ease of tax administration 

The strength of the fixed margins approach is that it does not rely on the use of comparables and thus 

facilitates the application of some of the transfer pricing methods. On the other hand, administering 

stricter comparability requirements, as is the case with the requirement to use ñidenticalò and ñsimilarò 

items for the purpose of comparability analysis, is more burdensome. 

Ease of tax compliance 

The fixed margins make it simple for taxpayers to apply the transfer pricing methods. However, the strict 

use of comparables and associated high standard of comparability makes it difficult to identify 

appropriate comparables. Taxpayers share the view that reliable comparables are rare, especially in 

some industry sectors. 

Tax certainty 

Tax certainty is provided to some extent, thanks to a methodology incorporating fixed margins that 

generates predictable results, and which is also less likely to be challenged. This is conducive to 

certainty from a domestic perspective. Having said that, disagreements on comparability are more likely 

to occur. 

From an international perspective, taxpayers are likely to face transfer pricing adjustments without the 

possibility to use comparables, even if such comparables may be available on their side, as a result of 

the fixed margins approach. 
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3.3.3. Strict application of the item-per-item approach 

Findings of the assessment 

Prevention of BEPS risks 

The item-per-item approach would not appear to give rise to BEPS risks, except in specific 

circumstances (e.g., business restructurings), where a focus on individual items/assets will not 

recognise the value transferred resulting from multiple items or assets being transferred. Similar 

situations may also occur with respect to other types of transactions, when each individual item or 

transaction has a low value, but combined in the coherent bundle or group of transactions, the value is 

significantly higher. 

The absence of guidance on recognition of intentional set-offs could create additional BEPS risks. 

Prevention of double taxation  

The item-per-item approach may give rise to double taxation because every transaction is forced to 

show a positive return regardless of the business circumstances or economic circumstances, which are 

not taken into account through this approach, combined with the effects of using fixed margin. 

The absence of guidance on intentional set-offs could potentially lead to situations of double taxation. 

Ease of tax administration 

The tax administration is required to perform a granular analysis of taxpayersô intra-group transactions, 

regardless of the prescriptive nature of the transfer pricing rules. This leads to an additional tax burden. 

The absence of guidance on intentional set-offs could create potential additional complexity in terms of 

tax administration because different rules may apply also due to the fact that some transactions, which 

can be part of such intentional set-offs, may be outside of the scope of transfer pricing. 

Ease of tax compliance 

Similarly, taxpayers are required to perform a granular analysis of their intra-group transactions, which 

leads to a significant compliance burden. 

The absence of guidance on intentional set-offs can also create potential additional compliance burden 

for the taxpayers who may need to separate the transactions and assess each transaction separately. 

It could lead to an additional tax compliance burden. 

Tax certainty 

The item-per-item approach may not create more tax uncertainty at the domestic level especially when 

the taxpayers understand that the item-per-item approach is the standard. 

The item-per-item approach, which does not foresee the combination of transactions and intentional 

set-offs, differs from internationally accepted practice, and thus creates tax uncertainty from an 

international perspective, when the other jurisdictions may apply the approach of grouping/combining 

the transactions. 
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3.3.4. Limited comparability adjustments 

296. Proving that the items under review are identical is already challenging for both the tax 

administration and taxpayers, even before considering comparability adjustments. For the application of 

the methods that allow comparability adjustments, the strict limitations as regards acceptable comparability 

adjustments constitute additional challenges. 

Findings of the assessment 

Prevention of BEPS risks 

The restricted use of comparability adjustments is clearly motivated by the objective of preventing BEPS 

and possible inappropriate adjustments that could be made by taxpayers, and it could, in many cases, 

limit the BEPS risks resulting from inappropriate adjustments. 

Prevention of double taxation  

Comparability adjustments serve the purpose of improving the comparability of transactions. The 

Brazilian approach does not rely on comparables as much as the OECD approach so the relevance of 

comparability adjustments is already limited. On top of this, the adjustments that are permitted are also 

restricted, and where they would be considered reasonable in other jurisdictions, they may be strictly 

rejected under the Brazilian transfer pricing system. This effectively raises concerns around potential 

double taxation. 

In the case of methods applied to commodity transactions, the limited adjustments could give an 

indication that there is a risk of potential double taxation; however, it appears that most of the necessary 

adjustments could be achieved also thanks to the possibility to apply potential premium or discount to 

reflect the specific facts and circumstances. It is however unlikely that the discount and premium, as 

currently foreseen in the relevant regulations, would also allow to reflect the functional and risk profiles 

of the parties to the transaction. 

Ease of tax administration 

Due to the restrictive approach to comparability adjustments, the tax administration will more easily be 

able to administer the application of the methods. 

Ease of tax compliance 

The taxpayersô use of comparability adjustments is restricted to the comparability adjustments provided 

by the legislation, which makes it more difficult to use comparables in some cases. 

Taxpayers that wish to apply CUP-like methods are typically required to present ideal internal or external 

comparables ï identical or similar products in the strict sense for transactions performed at the same 

level. Some companies shared the view that difficulties may arise in the data presented when using the 

CUP like methods, because of the high threshold established by the law, and the concept of this 

threshold (i.e. ñsimilarò or ñidenticalò requirements). 
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Tax certainty 

The limited and specific adjustments that can be made generally provide certainty as they are clear and 

objective. However, the practical aspects of making these adjustments might lead to uncertainty, 

especially from an international perspective. 
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The fourth chapter contains the analysis of Brazilôs rules and practices in 

relation to the guidance of Chapter IV of the OECD Guidelines, which 

examines a number of administrative procedures that can be applied in order 

to achieve two main purposes. The first purpose relates to minimising and 

preventing transfer pricing disputes between taxpayers and their tax 

administrations, and between different tax administrations. The second 

purpose is to help resolve such disputes if and when they do arise. The 

analysis identifies the transfer pricing compliance practices and dispute 

resolution mechanisms (MAPs and APAs) as areas where gaps and 

divergences exist. Other relevant aspects in relation to the guidance of 

Chapter IV are also discussed and assessed, including secondary 

adjustments and safe harbour rules. The analysis if followed by the 

assessment of effectiveness according to the policy objective of transfer 

pricing rules. 

4 Administrative approaches to 

avoiding and resolving transfer 

pricing disputes 
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4.1. Avoiding and resolving transfer pricing disputes 

4.1.1. Transfer pricing compliance practices 

297. Transfer pricing compliance practices (and tax compliance practices in general) are a matter of 

domestic legislation and administrative practices. The OECD Guidelines identify three main policy 

objectives shared by many domestic tax compliance practices: a) to reduce opportunities for non-

compliance; b) to provide positive assistance for compliance; and c) to provide disincentives for non-

compliance. The Guidelines also recognise that countries have widely varying tax systems, the tax 

compliance practices of which need accommodate their particularities. 

298. Appropriate and consistent application of the armôs length principle requires that countries develop 

and implement procedural rules to ensure adequate protection of the taxpayer and to make sure that tax 

revenue is not shifted to countries with overly harsh procedural rules. In addition, domestic compliance 

practices have implications beyond the borders of the country that has adopted them. This is particularly 

true when cross-border transfer pricing issues are concerned since an MNE group may be subject to 

double taxation if the same transfer pricing outcome is not accepted in different tax jurisdictions. For this 

reason, the Guidelines emphasise the importance of respecting the armôs length principle for countries 

when following their domestic compliance practices with the ultimate objective of seeking to facilitate both 

the equitable allocation of taxes between jurisdictions and the prevention of double taxation for taxpayers. 

299. The Guidelines provide general guidance on the types of problems that may arise and reasonable 

approaches for achieving a balance of interests of the taxpayers and tax administrations involved in a 

transfer pricing inquiry. In this context, the Guidelines focus on three key aspects that often have an impact 

on how tax administrations approach the mutual agreement procedure process and determine their 

administrative response to ensure compliance with their own transfer pricing rules. These three aspects 

are: examination practices, the burden of proof, and penalty systems. It is not possible to describe a 

uniform set of principles or issues that will be relevant in all cases because these aspects differ depending 

on the characteristics of the tax system involved. Therefore, the Guidelines provide general guidance on 

the types of problems that may arise and reasonable approaches for achieving a balance of the interests 

of the taxpayers and tax administrations involved in a transfer pricing inquiry. 

Examination practices 

300. The Guidelines recognise that examination practices and procedures vary widely among OECD 

member countries, and differences in procedures may be prompted by such factors as the system and the 

structure of the tax administration, the geographic size and population of the country, the level of domestic 

and international trade, and cultural and historical influences. 

301. Transfer pricing cases can present special challenges to the normal audit or examination practices 

by both tax administration and taxpayer, since such cases are fact-intensive and may involve difficult 

evaluations of comparability, markets, and financial or other industry information. As a consequence, a 

number of tax administrations have examiners who specialise in transfer pricing and transfer pricing 

examinations themselves may take longer than other examinations and follow separate procedures. 

302. Because transfer pricing is not an exact science, it will not always be possible to determine the 

single correct armôs length price; rather, the correct price may have to be estimated within a range of 

acceptable figures, as recognised in Chapter III of the Guidelines. For example, taxpayers may experience 

particular difficulties when the tax administration proposes to use a methodology, such as the transactional 

profit split, that is not the same as that used by the taxpayer.167 

                                                
167 See paragraph 4.8 of the OECD Guidelines. 
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303. Additionally, tax administrations are encouraged to consider in conducting their transfer pricing 

examinations, that even the best-intentioned taxpayer can make an honest mistake, and even the best-

intentioned tax examiner may draw the wrong conclusion from the facts. This involves two implications. 

First, tax examiners are encouraged to be flexible in their approach and not demand from taxpayers in 

their transfer pricing a precision that is unrealistic under all the facts and circumstances. Second, tax 

examiners are encouraged to take into account the taxpayerôs commercial judgment about the application 

of the armôs length principle, so that the transfer pricing analysis is tied to business realities. 

Burden of proof 

304. The burden of proof for tax cases also differs among OECD member countries. In most 

jurisdictions, the tax administration bears the burden of proof both in its own internal dealings with the 

taxpayer (e.g., assessment and appeals) and in litigation. In some of these jurisdictions, the burden of 

proof can be reversed, which allows the tax administration to estimate taxable income, in case the taxpayer 

is found not to have acted in good faith, for example. In other countries the burden of proof is on the 

taxpayer. 

305. It is stated in the Guidelines that the implication for the behaviour of the tax administration and the 

taxpayer of the rules governing burden of proof should be taken into account.168 

306. When transfer pricing issues are present, the divergent rules on the burden of proof among OECD 

member countries will present serious problems if the strict legal rights implied by those rules are used as 

a guide for appropriate behaviour.  

307. The Guidelines present an example in which the controlled transaction under examination involves 

one jurisdiction in which the burden of proof is on the taxpayer and a second jurisdiction in which the 

burden of proof is on the tax administration. If the burden of proof is guiding behaviour, the tax 

administration in the first jurisdiction might make an unsubstantiated assertion about the transfer pricing, 

which the taxpayer might accept, and the tax administration in the second jurisdiction would have the 

burden of disproving the pricing. It could be that neither the taxpayer in the second jurisdiction nor the tax 

administration in the first jurisdiction would be making efforts to establish an acceptable armôs length price. 

This type of behaviour would set the stage for significant conflict as well as double taxation. 

308. Moreover, the Guidelines state that the burden of proof, as a matter of good practice, should not 

be misused, or be a justification for groundless or unverifiable assertions in respect to transfer pricing. A 

tax administration should be prepared to make a good faith showing that its determination of transfer pricing 

is consistent with the armôs length principle even where the burden of proof is on the taxpayer, and taxpayer 

similarly should be prepared to make a good faith showing that their transfer pricing is consistent with the 

armôs length principle, regardless of where the burden of proof lies. 

309. In addition, the Guidelines refer to the Commentary on paragraph 2 of Article 9 of the OECD MTC, 

noting that in competent authority proceedings the State that has proposed the primary adjustment bears 

the burden of demonstrating to the other State that the adjustment ñis justified both in principle and as regards the 

amountò.169 Both competent authorities are expected to take a co-operative approach in resolving mutual 

agreement cases. 

                                                
168 See paragraphs 4.12 and 4.13 of the OECD Guidelines. 

169 See paragraph 4.17 of the OECD Guidelines. 
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Penalties 

310. Penalties are generally designed to make tax underpayments and other types of non-compliance 

more costly than compliance. If a mutual agreement results in a withdrawal or reduction of an adjustment, 

it is important that there exist possibilities to cancel or mitigate a penalty imposed by the tax 

administration.170 

311. It is highlighted by the Guidelines that it is difficult to compare penalties practices and policies 

among countries. First, there may be different names used in the various countries for penalties that 

accomplish the same purpose. Second, the penalties should be judged within the context of a countryôs 

overall compliance system. 

312. National tax compliance practices depend on the basis of domestic need and balance, such as the 

choice between the use of taxation measures that remove or limit opportunities for non-compliance (e.g. 

imposing a duty on taxpayers to cooperate with the tax administration or reversing the burden of proof in 

situations where a taxpayer is found not to have acted in good faith) and the use if monetary obstacles 

(e.g. additional tax imposed as a consequence of underpayments of tax in addition to the amount of the 

underpayment). 

313. Different types of penalties have been adopted by jurisdictions, and can involve either civil or 

criminal sanctions.171 

314. Civil penalties are more common and they typically involve a monetary sanction. Some civil 

penalties are directed towards procedural compliance, such as timely filing of returns and information 

reporting. Usually the amount of such penalties is small and based on a fixed amount that may be 

assessed, for instance, for each day in which the failure to file continues. 

315. Some countries may classify ñpenaltyò as ñinterestò or ñadditional taxò, for understatements which 

result in late payments of tax beyond the due date. This is often designed to ensure the revenue recovers 

at least the real time value of money lost.172 The Guidelines indicate that many OECD member countries 

impose civil monetary penalties for negligence or wilful intent, while only a few countries penalise ñno-faultò 

understatements of tax liability. 

316. Moreover, it is difficult to evaluate in abstract whether the amount of a civil monetary penalty is 

excessive. In OECD member countries the rate often ranges from 10% to 200%, considering the condition 

for imposing the penalty ï for instance, higher penalties often can be imposed by showing a high degree 

of taxpayer culpability. The fairness of the penalty should be considered by reference to whether the 

penalties are proportionate to the offence committed.173 

317. The Guidelines state that a penalty should not be overly harsh, as it may give taxpayers an 

incentive to overstate the taxable income in that jurisdiction, which is contrary to Article 9 of the OECD 

MTC. In this case, the penalty system fails in its primary objective to promote compliance. 

318. Finally, the Guidelines indicate that OECD member countries agree that conclusions can be drawn 

regardless of the aspects of the tax system in a particular country, and tax administrations are encouraged 

                                                
170 See Paragraph 4.18 of the OECD Guidelines. 

171 Paragraph 4.20 of the OECD Guidelines states that criminal penalties are virtually always reserved for cases of 

very significant fraud, and they usually carry a very high burden of proof for the party asserting the penalty (i.e. the tax 

administration). Criminal penalties are not the principal means to promote compliance in any of the OECD member 

countries. 

172 See paragraph 4.22 of the OECD Guidelines. 

173 See paragraphs 4.24 and 4.27 of the OECD Guidelines. 
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to take the following observations into account in the implementation of their penalty provisions. First, the 

imposition of sizable ñno-faultò penalty based on the mere existence of an understatement of a certain 

amount would be unduly harsh when it is attributable to good faith error rather than negligence or an actual 

intent to avoid tax. Second, it would be unfair to impose sizable penalties on taxpayers that made a 

reasonable effort in good faith to set the terms of their transactions with associated enterprises in a manner 

consistent with armôs length principle. In particular, it would be inappropriate to impose a transfer pricing 

penalty on a taxpayer for failing to consider data to which it did not have access, or for failure to apply a 

transfer pricing method that would have required data that was not available to the taxpayer.174 

4.1.2. Corresponding adjustments and the mutual agreement procedure: Articles 9 and 

25 of the OECD Model Tax Convention 

Corresponding adjustments: paragraph 2 of Article 9 

319. The transfer pricing adjustments made by tax authorities leading to an increase of the tax base 

are called primary adjustments. These adjustments lead to a correction of the tax base where the profits 

were supposed to accrue but did not because the armôs length principle was not applied appropriately. 

These adjustments may lead to double taxation, which can be further amplified by so-called ñsecondary 

adjustmentsò under certain circumstances, i.e. where the counterparty State does not recognise the tax 

levied on the secondary adjustment. Elimination of economic double taxation in such cases is foreseen 

through a so-called ñcorresponding adjustmentò, enshrined in Article 9, paragraph 2 of the OECD MTC. 

The corresponding adjustment may be made by a Contracting State either by recalculating the profits 

subject to tax for the associated enterprise in that country using the relevant revised price or by letting the 

calculation stand and giving the associated enterprise relief against its own tax paid in that State for the 

additional tax charged to the associated enterprise by the adjusting State as a consequence of the revised 

transfer price. The former method is by far the more common among OECD member countries. In other 

words, the corresponding adjustment is a downward adjustment of the tax base of the associated 

enterprise in the other state to the amount corresponding to the upward ñprimary adjustmentò made in the 

first state. The Guidelines provide that under paragraph 2 of Article 9, a tax administration should make a 

corresponding adjustment only insofar as it considers the primary adjustment to be justified both in principle 

and in amount. The nonmandatory nature of corresponding adjustments is necessary so that one tax 

administration is not forced to accept the consequences of an arbitrary or capricious adjustment by another 

State. It also is important to maintaining the fiscal sovereignty of each OECD member country.175 

The mutual agreement procedure 

320. The mutual agreement procedure (MAP) of Article 25 may also be used to consider requests for 

corresponding adjustments, as provided by paragraph 2 of Article 9. The Guidelines address this overlap 

and more particularly the case in which the bilateral income tax convention between two Contracting States 

does not contain a provision comparable to paragraph 2 of Article 9. Paragraph 11 of the Commentary on 

Article 25 states: 

When the bilateral convention does not contain rules similar to those of paragraph 2 of Article 9 (as is 
usually the case for conventions signed before 1977) the mere fact that Contracting States inserted in the 
convention the text of Article 9, as limited to the text of paragraph 1 ð which usually only confirms broadly 
similar rules existing in domestic laws ð indicates that the intention was to have economic double taxation 
covered by the Convention. As a result, most member countries consider that economic double taxation 

                                                
174 See paragraph 4.28 of the OECD Guidelines. 

175 See paragraph 4.35 of the OECD Guidelines. 
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resulting from adjustments made to profits by reason of transfer pricing not in accordance with ð at 
least ð the spirit of the convention and falls within the scope of the mutual agreement procedure set up 
under Article 25.176 [Emphasis added] 

321. Paragraph 12 of the same Commentary further states that most OECD member countries share 

the view that the MAP is considered to apply to transfer pricing adjustment cases, even in the absence of 

a provision comparable to paragraph 2 of Article 9 of the OECD MTC.177 It further notes that those States 

that do not agree with this view in practice find means of remedying economic double taxation in most 

cases involving bona fide companies by making use of provisions in their domestic laws. 

322. The mutual agreement procedure (MAP) is a mechanism through which tax administrations 

consult to resolve disputes regarding the application of double tax conventions. This procedure, described 

and authorised by Article 25 of the OECD MTC, can be used to eliminate double taxation that could arise 

from a transfer pricing adjustment. 

323. According to Article 25 of the OECD MTC, tax administrations can consult the MAP to resolve 

disputes regarding the application of double tax conventions in: a) instances of taxation not in accordance 

with the provisions of the convention (paragraphs 1 and 2); b) relation to questions of interpretation or 

application of the convention as well as the elimination of (both juridical and economic) double taxation in 

cases not otherwise provided for in the convention (paragraphs 3). 

324. Paragraph 5 of Article 25 also provides that MAP cases for which no agreement was reached 

within two years will be resolved through an arbitration process upon request of the person who presented 

the case. This paragraph was incorporated in the OECD MTC in 2008 to ensure that where the competent 

authorities are unable to reach an agreement on one or more issues that prevent the resolution of a case, 

a resolution of the case will still be possible by submitting those issues to arbitration. The Guidelines 

indicate that even in the absence of a mandatory binding arbitration provision similar to paragraph 5 in a 

particular tax convention, the competent authorities may still establish a binding arbitration procedure by 

mutual agreement. 

325. BEPS Action 14 developed 21 elements and 12 best practices, which assess a jurisdictionôs legal 

and administrative framework in the following four key areas: preventing disputes, availability and access 

to MAP, resolution of MAP cases, and implementation of MAP agreements.178 This minimum standard has 

been adopted by member countries of the Inclusive Framework on BEPS.  

326. While the Guidelines do not provide an explanation of the minimum standard, but only include a 

reference in a footnote attached to the section discussing the mutual agreement procedure, it is highly 

relevant to restate the three general objectives of this minimum standard: (1) countries should ensure that 

treaty obligations related to the mutual agreement procedure are fully implemented in good faith and that 

MAP cases are resolved in a timely manner; (2) countries should ensure that administrative processes 

promote the prevention and timely resolution of treaty-related disputes; and (3) countries should ensure 

that taxpayers that meet the requirements of paragraph 1 of Article 25 can assess the mutual agreement 

procedure.179 

                                                
176 Paragraph 11 of the Commentary on Article 25. 

177 The same position is also seen in the 2017 UN MTC, at paragraph 11 of the Commentary on Article 25. See 

https://www.un.org/esa/ffd/wp-content/uploads/2018/05/MDT_2017.pdf. 

178 OECD (2015), Making Dispute Resolution Mechanisms More Effective, Action 14 - 2015 Final Report, OECD/G20 

Base Erosion and Profit Shifting Project, OECD Publishing, Paris, https://doi.org/10.1787/9789264241633-en. 

179 OECD (2015), Making Dispute Resolution Mechanisms More Effective, Action 14 ï 2015 Report, pp. 9, OECD/G20 

BEPS Project, OECD Publishing, Paris. 

https://www.un.org/esa/ffd/wp-content/uploads/2018/05/MDT_2017.pdf
https://doi.org/10.1787/9789264241633-en
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327. It is important to mention that, in this respect, the BEPS Action 14 minimum standard also 

comprises a number of other elements intended to address more generally concerns related to the denial 

of access to the mutual agreement procedure. These include: a commitment to provide access to MAP in 

divergences in respect to the conditions for the application of a treaty anti-abuse provision (element 1.2); 

a commitment to publish rules, guidelines and procedures related to MAP (element 2.1); to identify in that 

guidance the specific information and documentation needed to request a MAP (element 3.2); a 

commitment to clarify that audit settlements between tax authorities and taxpayers do not preclude access 

to the MAP (element 2.6); and a commitment to ensure that both competent authorities are made aware 

of requests for MAP assistance. 

Addressing concerns with the mutual agreement procedure 

328. The Guidelines recognise that although corresponding adjustments and MAP have proven efficient 

for resolving the majority of transfer pricing conflicts there are still serious concerns for taxpayers. 

Importantly, it is stressed in the Guidelines that tax administrations should take steps to assure taxpayers 

that they need not fear retaliatory action or offsetting adjustments (by the country from which the 

corresponding adjustment has been requested) and that, consistent with the armôs length principle, each 

case is resolved on its own merits. 

329. With respect to the concerns expressed by taxpayers, the Guidelines list and provide a detailed 

discussion of situations whereby: (1) taxpayers may be denied access to the MAP in transfer pricing cases; 

(2) time limits under domestic law for the amendments of tax assessments may make corresponding 

adjustments unavailable if the relevant tax treaty does not override those limits; (3) MAP cases may be 

time-consuming; (4) taxpayer participation may be limited; (5) published guidance may not be readily 

available to instruct taxpayers on how the MAP may be used; and (6) there may be no procedures to 

suspend the collection of tax deficiencies or the accrual of interest pending resolution of the MAP case. 

4.1.3. Secondary adjustments 

330. Primary transfer pricing adjustments and their corresponding adjustments change the allocation 

of taxable profits of an MNE group for tax purposes but they do not alter the fact that the excess profits 

represented by the adjustment are not consistent with the result that would have arisen if the controlled 

transactions had been undertaken on an armôs length basis.180 To make the actual allocation of profits 

consistent with the primary transfer pricing adjustment, some countries have introduced into their domestic 

law a so-called ñsecondaryò adjustment, which will assert under their domestic legislation a constructive 

transaction (a secondary transaction), whereby the excess profits resulting from a primary adjustment are 

treated as having been transferred in some other deemed form and taxed accordingly. Ordinarily, the 

secondary transactions will take the form of constructive dividends, constructive equity contributions, or 

constructive loan. The consequence of this secondary adjustment is that additional taxes are collected in 

the form of a withholding tax on dividends (in constructive dividend scenario), or additional corporate 

income tax is due on deemed accrued interest (in constructive loan scenario), or other types of taxes and 

duties (in constructive equity contribution scenario). These secondary adjustments are considered as a 

legitimate tax policy option, which is in line with Article 9. Introducing these measures allows for the 

collection of additional tax revenue. The potential secondary adjustment has also an additional deterrent 

function equivalent to additional penalty for taxpayers. The actual design and implementation of secondary 

adjustments is a matter of policy decision of each country. It should be however noted that the secondary 

adjustments create an additional tax burden and may also give rise to potential double taxation, which may 

also need to be addressed in the process of eliminating the double taxation resulting from both primary 

and secondary adjustments, including through MAP. 

                                                
180 See paragraph 4.68 of the OECD Guidelines. 
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4.1.4. Simultaneous tax examinations 

331. A simultaneous tax examination is a form of mutual assistance, used in a wide range of 

international issues, that allows two or more countries to co-operate in tax investigations. Simultaneous 

tax examinations can be particularly useful where information based in a third country is a key to a tax 

investigation, since they generally lead to more timely and more effective exchanges of information. It has 

also been suggested that simultaneous examinations could help reduce the possibilities for economic 

double taxation, reduce the compliance cost to taxpayers, and speed up the resolution of issues.181 

332. This mutual form of assistance may be a useful instrument to determine the correct tax liability of 

associated enterprises in case where, for instance, costs are shared or charged and profits are allocated 

between taxpayers in different tax jurisdictions. In other words, it promotes compliance with transfer 

pricings regulations, since it may be difficult for a tax administration, especially in cases where the taxpayer 

in its jurisdiction does not cooperate. 

333. In addition, joint audits allow tax administrations to operate efficiently and effectively in an 

increasingly global environment, co-operating ever more closely and frequently with each other to ensure 

compliance, tackle base erosion and profit shifting, and minimise the probability of costly and time-

consuming disputes.182 

4.1.5. Safe harbours 

334. A safe harbour in a transfer pricing regime is a provision that applies to a defined category of 

taxpayers or transactions and that relieves eligible taxpayers from certain obligations otherwise imposed 

by a countryôs general transfer pricing rules. The objective of safe harbours is to introduce simplified 

approaches for determining or approximating the armôs length price and thus contribute towards reduced 

tax compliance costs for tax payers, but also towards more efficient tax administration and tax certainty. 

335. Guidance on safe harbours183 provides policy considerations for countries to design such 

measures with the objective of relieving some compliance burdens and to provide greater certainty for 

cases involving smaller taxpayers or less complex transactions. It also stresses the appropriateness of 

safe harbours when directed at taxpayers and/or transactions with low transfer pricing risks and when 

adopted on a bilateral or multilateral basis. In this regard, the guidance contained in Chapter IV provides 

a basis for countries to design a transfer pricing compliance framework that makes optimal use of the 

limited resources available. 

4.1.6. Advance pricing arrangements 

336. An advance pricing arrangement (APA) is an arrangement that determines, in advance of 

controlled transactions, an appropriate set of criteria (e.g. method, comparables and appropriate 

adjustments thereto, critical assumptions as to future events) for the determination of the transfer pricing 

for those transactions over a fixed period of time. It is formally initiated by a taxpayer and requires 

negotiations between the taxpayer, one or more associated enterprises, and one or more tax 

                                                
181 See paragraph 4.79 of the OECD Guidelines. 

182 OECD (2019), Joint Audit 2019 ï Enhancing Tax Co-operation and Improving Tax Certainty: Forum on Tax 

Administration, OECD Publishing, Paris, https://doi.org/10.1787/17bfa30d-en. 

183 Section E on safe harbours in Chapter IV of the Guidelines was revised to reformulate the recommendations 

against the use of transfer pricing safe harbours. The new recommendations are in favour of using safe harbours 

under appropriate circumstances and in consideration of the concerns they may raise. The revised guidance provides 

further details on how to mitigate some of the risks and concerns raised, notably by establishing bilateral or multilateral 

safe harbours. 

https://doi.org/10.1787/17bfa30d-en
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administrations. APAs are intended to supplement the traditional administrative, judicial, and treaty 

mechanisms for resolving transfer pricing issues. 

337. The Guidelines provide guidance to address some of the issues in relation to APAs, such as 

determining how specific they can be in prescribing a taxpayerôs transfer pricing over a period of years, 

the reliability considerations in terms of using predictions based on assumptions in an APA. 

4.1.7. Arbitration  

338. Arbitration is an extension and an integral part of the mutual agreement procedures that ensures 

that where the competent authorities cannot reach an agreement on one or more issues that prevent the 

resolution of a case, a resolution of the case will still be possible by submitting those issues to arbitration. 

The arbitration clause is provided in paragraph 5 of Article 25 since the 2008 update to the OECD MTC, 

which provides that, in the case where the competent authorities cannot reach an agreement within two 

years, the unresolved issues will, at the request of the person who presented the case, be solved through 

an arbitration process. 

339. The existence of an arbitration provision in a particular bilateral treaty should make the mutual 

agreement procedure itself more effective even in cases where resort to arbitration is not necessary. The 

reason is that the MAP procedure does not require the parties to the tax treaty to resolve the dispute but 

only to use their best efforts to do so. The existence of an arbitration provision should encourage a more 

effective outcome of the mutual agreement procedure since both governments and taxpayers will know at 

the outset that the time and effort put into the mutual agreement procedure will be likely to produce a 

compromise result. 

340. Arbitration as a dispute resolution mechanism is also a commitment that several countries have 

undertaken and expressed as a part of BEPS Action 14. These countries are Australia, Austria, Belgium, 

Canada, France, Germany, Ireland, Italy, Japan, Luxembourg, the Netherlands, New Zealand, Norway, 

Poland, Slovenia, Spain, Sweden, Switzerland, the United Kingdom and the United States.184  

341. Notwithstanding the number of existing tax treaties that contain the arbitration provision185 and the 

existence of the EU arbitration convention, which shows a certain international adherence to this dispute 

resolution mechanism, some OECD countries made reservation to paragraph 5 of Article 25 of the OECD 

MTC, such as Denmark, Israel, Korea, Mexico and Turkey.186 

342. In the context of the Multilateral Convention to Implement Tax Treaty Related Measures to Prevent 

Base Erosion and Profit Shifting (MLI), the arbitration provision will be introduced in over 150 existing 

treaties.187 

343. As of October 2019, a total of 30 out of 89 signatories have opted to include the MLI arbitration 

clause, 20 of which are OECD member countries.188 

                                                
184 Reference to p. 41 of BEPS Action 14 Making Dispute Resolution Mechanisms More Effective. 

185 Arbitration as a dispute resolution mechanism is part of a set of best practices under BEPS Action 14. 

186 Paragraph 97 of the Commentary on Article 25 of the OECD MTC. 

187 An updated list of Signatories that chose to introduce the arbitration provision can be found on the OECD website 

at: www.oecd.org/tax/treaties/multilateral-convention-to-implement-tax-treaty-related-measures-to-prevent-beps.htm. 
188 Andorra, Australia, Austria, Barbados, Belgium, Canada, Curacao, Denmark, Fiji, Finland, France, Germany, 

Greece, Ireland, Italy, Japan, Liechtenstein, Luxembourg, Malta, Mauritius, Netherlands, New Zealand, Papua New 

Guinea, Portugal, Singapore, Slovenia, Spain, Sweden, Switzerland and United Kingdom. 

http://www.oecd.org/tax/treaties/multilateral-convention-to-implement-tax-treaty-related-measures-to-prevent-beps.htm
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Table 4.1. Arbitration clause in tax treaties concluded by OECD members with new OECD members 
and non-OECD countries 

Jurisdiction Treaty partner with arbitration provision included 

The United States Kazakhstan, Mexico 

Canada Chile, Ecuador, Kazakhstan, Mexico, Moldova, 

Mongolia, Peru, South Africa and Venezuela 

The Netherlands Russia 

Poland Chile 

The United Kingdom Albania, Armenia, Kosovo, Liechtenstein, and Mexico 

Japan Hong Kong, Slovenia, and Latvia 

4.2. Description of the existing rules and practices in Brazil and gap analysis 

344. This section examines whether and how the administrative procedures outlined in Chapter IV of 

the OECD Guidelines have been adopted in the Brazilian transfer pricing framework. 

4.2.1. Transfer pricing compliance practices 

345. The OECD Guidelines do not provide for a specific set of examination practices that countries 

would need to implement with respect to transfer pricing. Instead, they recognise that practices vary widely 

among OECD member countries, and encourage tax examiners when dealing with transfer pricing cases 

to be flexible in their approach and to take into account the taxpayerôs commercial judgment about the 

application of the armôs length principle. 

346. The following paragraphs describe the current compliance practices in Brazil and highlight the 

differences and issues that may arise. 

Examination practices 

347. In Brazil, there is no special tax examination procedure dedicated to transfer pricing. Therefore, 

the general procedure provided by the legislation will apply. This general procedure needs to be followed 

by the tax authorities. 

348. Taxpayers are required to present tax returns, accounting and commercial records in an electronic 

form, through its public system of digital bookkeeping.189 The tax returns contain a specific section 

dedicated to transfer pricing adjustments where taxpayers indicate the relevant adjustments that need to 

be made due to divergence of transaction prices from the parameter prices obtained according to one of 

the methods established by law. The tax authorities are able to make several types of cross-checking using 

such electronic systems and to use the information obtained to analyse the taxpayerôs activities. They may 

select companies if any irregularities are identified in these documents, or by using different criteria, such 

as type of business, amounts of income or deductions. 

349. Taxpayers are required to keep documentation until the statute of limitation has expired. The 

statute of limitation is five years.190 However, it seems to be interpreted very strictly in practice, implying 

that the statute of limitation runs from the first day of the year in which the taxpayer was supposed to file a 

                                                
189 See the electronic Tax Accounting Bookkeeping (ECF) at: http://sped.rfb.gov.br/pagina/show/1285. 

190 Article 150, paragraph 4, of the Brazilian Tax Code. 

http://sped.rfb.gov.br/pagina/show/1285
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tax return. The practical consequence of such a short period of statute of limitation is that the audit must 

be completed and tax must be assessed within the five years. 

350. Once a company is selected, the tax authorities need to follow the tax assessment procedure, 

generally governed by Decree 70,235/1972 (administrative fiscal procedure law). Procedures and rules 

are provided by RFB Ordinance 6,478/2017. 

351. The tax administration must issue one of the following documents in order to initiate a tax 

examination procedure:191 

¶ Term of Distribution of Tax Inspection Procedure (TDPF-F) to initiate an inspection procedure; 

¶ Term of Distribution of Tax Diligence Procedure (TDPT-D) to pursue a diligence; 

¶ Term of Distribution of Special Tax Procedure (TDPF-E) to prevent the risk of hiding evidence. 

352. These documents must contain the information listed by Article 5 of the RFB Ordinance, such as 

the name of the taxpayer, the names of the tax authorities in charge of the examination, the period being 

examined, the taxes being audited and the period prescribed for the duration of the audit, etc. 

353. This framework allows tax authorities to examine tax returns, books and invoices, collect 

information about legal entities and its transactions. In addition, tax authorities are allowed to examine 

taxpayers' information in documents, books, and registries of financial institutions, including information on 

deposit accounts and financial investments,192 provided that a tax audit is ongoing and such information is 

considered essential for the tax audit registries of financial.193 The next step is the notification of the 

taxpayer to present the requested documents and information. Taxpayers have the obligation to provide 

commercial, accounting and tax documents and information requested by the tax authorities during the 

audit, following Articles 971 and 972 of the Income Tax.194On the other hand, the tax authorities have the 

obligation to audit taxpayers under the rules set forth by the law. 

354. Following the presentation of the documents by the taxpayer, and if no further actions are 

requested by tax authorities, a term signalising the conclusion of the process is signed (ñTermo de 

Encerramento de Fiscalizaçãoò). This term may state that the taxpayer has no further legal obligations, or 

that the examination resulted in a tax assessment (Auto de Infração). 

355. The Brazilian framework has its particularities, but it does not necessarily mean that it deviates 

from the OECD Guidelines, since it is recognised therein that jurisdictions may have a different legal 

framework in respect to examination procedures. That said, the steps to conduct a tax examination in 

Brazil may make it difficult to conclude on complex transfer pricing issues within the period of the statute 

of limitation. 

                                                
191 Article 2, items I, II and II, of RFB Ordinance 6,478/2017. 

192 The access by tax authorities to taxpayers' information held by financial institutions for tax investigation purposes 

is regulated by Decree 3,724/2014. 

193 Decree 3,724/2014 lists the situations in which the access to information is considered critical for the tax audit, 

such as in the case of lack of documentation justifying loans with non-financial institutions and transactions engaged 

with persons residing in low-tax jurisdictions. 

194Article 971 of Decree 9,580/2018 prescribes that individuals or legal entities, taxpayers or not, are obliged to provide 

the information and clarifications required by the Tax Auditors of the Federal Revenue Service of Brazil in the exercise 
of their functions. Additionally, Article 972 of Decree 9,580/2018 prescribes that no individuals or legal entities can 
refrain from providing the information or clarifications required by RFB within the specified time frame. 
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Burden of proof 

356. For tax purposes, taxpayers are required to provide and substantiate information through tax 

returns and electronic filings, nevertheless, as a general rule, the tax authorities have the obligation to 

prove the reasons supporting a tax assessment.195 

357. For the purpose of tax law an administrative act to generate a presumption of validity and thereby 

reverse the burden of proof to the taxpayer, must be well founded and comply with the conditions 

established by the law.196 In the event of any administrative act being unduly founded, the taxpayer is not 

required to produce negative evidence, or any evidence of impossible production, it being enough to 

demonstrate that occurrence of the taxable event was unduly substantiated by the administration. 

358. On the other hand, in the event that the nature of the claim is legitimate, it will be exclusively 

incumbent upon the taxpayer to produce evidence that their conduct did not violate the law. Thus, the 

burden of proof is reversed to the taxpayer. In respect to litigation disputes, as general rule the burden of 

proof lies with whoever asserts the claim, according to the provisions of Article 373 of the Code of Civil 

Procedure.197 

359. The Brazilian framework in regard to the burden of proof does not deviate from the 

OECD Guidelines, since it is recognised therein that jurisdictions may have a different legal framework in 

respect to examinations procedures. 

Penalties 

360. Transfer pricing adjustments in Brazil may affect the income tax (IRPJ) and the social contributions 

(CSLL), by changing their respective taxable base. If insufficient tax is collected, the taxpayer will be 

subject to the income tax and social contribution provisions on penalties and interest. 

361. If an underpayment is proved and a tax debt is confirmed by the tax auditor, a tax assessment will 

be issued demanding the principal amounts, interest and penalties. 

362. Penalties may vary from 20% to 225% on the tax amount due and not paid (as explained in the 

next paragraph),198 plus interest for late payment calculated on the base amount of underpaid tax (without 

penalties) with the interest rate based on SELIC, which is the Brazilian basic interest rate provided by the 

Central Bank.199 This interest is however significantly lower than the interest rate applicable on commercial 

credit,200 which can make it less effective as a compliance or motivation tool to ensure timely compliance 

of taxpayers and to discourage them from extending the litigation endlessly. It should also be noted that in 

the past laws have been introduced to provide ad hoc possibilities for taxpayersô penalties to be fully or 

partially forgiven as well as interest due as a result of special programmes aimed at enhancing the 

                                                
195 Article 10 of Decree 70,235/72. 

196 Article 9 of Decree 79.235/72 establishes that the tax assessment must be formalized and instructed with all terms, 

statements, reports and other evidence necessary to prove the wrongful act. In addition, article 10 of the Decree 

established several information that need to be inserted in the tax assessment, such as e.g. the place, date and time 

of the tax assessment, the description of the facts, the legal provision that was violated, the penalty application, etc. 

197 Law 13,105/2015. 

198 Article 44 of Law 9,430/1996. 

199 SELIC table available at: http://receita.economia.gov.br/orientacao/tributaria/pagamentos-e-parcelamentos/taxa-

de-juros-selic. 

200 The different rates are available at: https://www.bcb.gov.br/estatisticas/txjuros. 

http://receita.economia.gov.br/orientacao/tributaria/pagamentos-e-parcelamentos/taxa-de-juros-selic
http://receita.economia.gov.br/orientacao/tributaria/pagamentos-e-parcelamentos/taxa-de-juros-selic
https://www.bcb.gov.br/estatisticas/txjuros
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collection of outstanding taxes due. The most recent development in this regard is a new law,201 which 

introduced the tax settlement mechanism, authorising the national attorneys in Brazil to negotiate with 

taxpayers the amounts of penalties as well as interest due. This could effectively mean that in practice the 

taxpayer could be fully or partially forgiven the penalties and interest due, which could further encourage 

the culture of challenging any assessment made and postponing the payment of the taxes due, relying on 

subsequent forgiveness of the accessories to the tax assessed. 

363. The amount of the penalty depends on whether the assessment is made by the taxpayers 

themselves or by the tax authorities. In the case of voluntary self-correction, the penalty is only 0.33% per 

day limited to a maximum penalty of 20% on the underpaid amount. In the case of an assessment made 

by the tax authorities, as a general rule, the penalty for underpayment of federal taxes is 75%. This penalty 

is increased to 150% in cases involving fraud or sham. Both of these penalties may be increased by half 

(to 112,5% in the case of the general penalty or 225% in the case of penalty for fraud or sham) if the 

taxpayer does not co-operate with the tax authorities during a tax audit, i.e. where the taxpayer fails to 

meet deadlines to present files, documents, archives, or present any clarification.  

364. The Brazilian framework does not necessarily deviate from the OECD Guidelines, since it is 

recognised therein that it is difficult to assess whether a particular penalty is fair or not.  

365. Nevertheless, the Guidelines conclude that an imposition of a sizable ñno-faultò penalty based on 

the mere existence of an understatement of a certain amount would be unduly harsh when it is attributable 

to good faith error rather than negligence or an actual intent to avoid tax. In this respect, the 75% penalty 

that is automatically applicable to a tax underpayment, irrespective of the reason, may be considered 

unduly harsh in some situations (e.g., good faith). This potential harshness may however be mitigated 

because the penalties resulting from an assessment by the tax authorities may be decreased by half if the 

taxpayer voluntarily pays the tax due, which also means that he gives up any administrative remedies. 

However, this does not preclude the taxpayer from challenging the assessment in court. 

4.2.2. Concerns over resolution of transfer pricing disputes 

366. In terms of avoiding and resolving transfer pricing disputes, a number of concerns have been 

raised in the case of Brazil. First, Brazilôs tax treaties do not include a provision equivalent to paragraph 2 

of Article 9 of the OECD MTC to provide for corresponding adjustments between treaty partners. Although 

Brazil has put in place the legal framework, structure and resources in order to comply with the BEPS 

Action 14 minimum standard,202 concerns remain in relation to the implementation of MAP outcomes, 

notably because the domestic legislation does not provide for a mechanism to implement corresponding 

adjustments either. 

367. Compliance with the minimum standard was reviewed as part of BEPS Action 14 peer review and 

monitoring.203 

                                                
201 See Provisional Measure (medida provisória) 899/2019, which was recently regulated by Ordinance PGFN 

11.956/2019. 

202 OECD (2015), Making Dispute Resolution Mechanisms More Effective, Action 14 - 2015 Final Report, OECD/G20 

Base Erosion and Profit Shifting Project, OECD Publishing, Paris, https://doi.org/10.1787/9789264241633-en. 

203 OECD (2019), Making Dispute Resolution More Effective ï MAP Peer Review Report, Brazil (Stage 1): Inclusive 

Framework on BEPS: Action 14, OECD/G20 Base Erosion and Profit Shifting Project, OECD Publishing, 

Paris, https://doi.org/10.1787/12acb5ea-en. 

https://doi.org/10.1787/9789264241633-en
https://doi.org/10.1787/12acb5ea-en
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368. The Executive Summary of Brazilôs Stage 1 Peer Review Report states that: 

Overall Brazil meets the majority of the elements of the Action 14 Minimum Standard. Where it has deficiencies, 
Brazil is working to address them. 

(é) 

In order to be fully compliant with all four key areas of an effective dispute resolution mechanism under the 
Action 14 Minimum Standard, Brazil needs to amend and update a significant number of its tax treaties. Brazil 
reported that it intends to update all of its tax treaties via bilateral negotiations to be compliant with the 
requirements under the Action 14 Minimum Standard and has already contacted all the relevant treaty partners 
to enter into bilateral negotiations. As Brazil has no bilateral APA programme in place, there were no elements 
to assess regarding the prevention of disputes. 

Absence of paragraph 2 of Article 9 bilateral tax treaties 

369. Brazil has not introduced paragraph 2 of Article 9 in any of its bilateral tax treaties. This means 

that there is an absence of explicit commitment and obligation to eliminate economic double taxation 

through corresponding adjustments. 

370. However, in its position on Article 9 of the OECD MTC, Brazil states that ñwhen Brazilôs Tax Treaties 

contain Article 9, paragraph 1 of the OECD and UN Model Tax Conventions and a case of double taxation arises that is captured 

by this Treaty provision, Brazil will provide access to MAP in line with the minimum standard of Action 14ò.204 As Brazil 

committed to the Action 14 minimum standard, the absence of paragraph 2 of Article 9 in its tax treaties 

can thus be overcome should there be a will to ensure the elimination of double taxation, since a 

corresponding adjustment can be also agreed based on Article 25 of the OECD MTC.205 

371. All of Brazilôs tax treaties contain a provision relating to MAP and mostly follow paragraphs 1 

through 3 of Article 25 of the OECD MTC. The outcome of the Brazilôs peer review is that its treaty network 

is partly consistent with the requirements of the Action 14 minimum standard, except mainly for the fact: 

The majority (80%) of its tax treaties neither contain a provision stating that mutual agreements shall be 
implemented notwithstanding any time limits in domestic law (which is required under Article 25(2), second 
sentence), nor the alternative provisions for Article 9(1) and Article 7(2) to set a time limit for making transfer 
pricing adjustments. 

More than half (51%) of its tax treaties do not contain the equivalent of Article 25(3), second sentence of the 
OECD Model Tax Convention stating that the competent authorities may consult together for the elimination of 
double taxation for cases not provided for in the tax treaty. 

Less than a quarter (20%) of its tax treaties do not contain the equivalent of Article 25(1), as the timeline to file 
a MAP request is shorter than three years from the first notification of the action resulting in taxation not in 
accordance with the provision of the tax treaty. 

                                                
204 Positions on Article 9 (associated enterprises) and its commentary, OECD (2017), Model Tax Convention on 

Income and on Capital: Condensed Version 2017, OECD Publishing, Paris, https://doi.org/10.1787/mtc_cond-2017-

en. 

205 OECD (2015), Making Dispute Resolution Mechanisms More Effective, Action 14 - 2015 Final Report, OECD/G20 

Base Erosion and Profit Shifting Project, OECD Publishing, Paris, p 29. 

https://doi.org/10.1787/mtc_cond-2017-en
https://doi.org/10.1787/mtc_cond-2017-en
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372. According to the MAP guidance released by the tax administration in November 2018,206 it is clear 

that transfer pricing issues fall within the scope of the MAP. Availability and access to MAP is also 

confirmed in Brazilôs ñDispute Resolution Profileò.207 

373. Although not part of the BEPS Action 14 minimum standard, best practice 1 of BEPS Action 14 

recommends that countries should include paragraph 2 of Article 9 in their tax treaties, with the 

understanding that such a change is not intended to create any negative inference with respect to treaties 

that do not currently contain a provision based on paragraph 2 of Article 9.208 

374. Almost all OECD members include paragraph 2 of Article 9 in their tax treaties with the exception 

of Czech Republic which reserves the right ñnot to include paragraph 2 in its conventions, but is prepared in the course 

of negotiations to accept this paragraph and at the same time to add a third paragraph limiting the potential corresponding 

adjustment to bona fide casesò.209 A number of other OECD members also expressed reservations on the 

Article. 

Box 4.1. Reservations on Article 9 

16. The Czech Republic reserves the right not to insert paragraph 2 in its conventions but is prepared in 
the course of negotiations to accept this paragraph and at the same time to add a third paragraph limiting 
the potential corresponding adjustment to bona fide cases. 

17. [Deleted] 

17.1 Italy reserves the right to insert in its treaties a provision according to which it will make adjustments 
under paragraph 2 of Article 9 only in accordance with the procedure provided for by the mutual agreement 
article of the relevant treaty. 

18. Australia reserves the right to propose a provision to the effect that, if the information available to the 
competent authority of a Contracting State is inadequate to determine the profits to be attributed to an 
enterprise, the competent authority may apply to that enterprise for that purpose the provisions of the 
taxation law of that State, subject to the qualification that such law will be applied, as far as the information 
available to the competent authority permits, in accordance with the principles of this Article. 

19. Hungary and Slovenia reserve the right to specify in paragraph 2 that a correlative adjustment will be 
made only if they consider that the primary adjustment is justified. 

Source: OECD (2017), Model Tax Convention on Income and on Capital: Condensed Version 2017, OECD Publishing, 

Paris, https://doi.org/10.1787/mtc_cond-2017-en, p. 230. 

MAP process 

375. The following paragraphs describe the MAP process in Brazil and highlight potential concerns. 

                                                
206 Normative Instruction 1,846/18 (superseded Normative Ruling 1,669 of 10 November 2016). 

207 All members of the Inclusive Framework on BEPS commit to the implementation of the Action 14 minimum standard 

which includes publishing their MAP profiles pursuant to an agreed template. Brazilôs profile is available at: 

www.oecd.org/tax/dispute/Brazil-Dispute-Resolution-Profile.pdf.  

208 OECD (2015), Making Dispute Resolution Mechanisms More Effective, Action 14 - 2015 Final Report, OECD/G20 

Base Erosion and Profit Shifting Project, OECD Publishing, Paris, paragraph 43. 

209 See OECD MTC 2017, Reservations on Article 9, p. 230. 

https://doi.org/10.1787/mtc_cond-2017-en
http://www.oecd.org/tax/dispute/Brazil-Dispute-Resolution-Profile.pdf
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Denial of access to the mutual agreement procedure in transfer pricing cases 

376. Brazil formally introduced MAP guidance on 10 November 2016 through Normative 

Instruction 1,669/2016, which was recently superseded by Normative Instruction 1,846/2018. Prior to the 

issuance of this Normative Instruction, tax treaties concluded by Brazil contained MAP provisions, but there 

was no actual regulation or administrative guidance regarding MAP. As of March 2019, Brazil has 33 tax 

treaties in force and another four awaiting entry into force that contain provisions regarding MAP.210 

377. Additionally, in December 2018, RFB published an official MAP manual, which highlights some of 

the views and interpretations of the MAP provisions agreed to by Brazil in tax treaties, as well as the 

Normative Instruction 1,846/2018 that is currently in place and regulates the matter in Brazil.211  

378. Within this legal framework, Brazil has granted and continues to grant access to MAP for transfer 

pricing cases, according to the recently published MAP Peer Review Report.212 Therefore, as addressed 

by the BEPS Action 14 minimum standard,213 the fundamental concern with respect to the MAP, which is 

the failure to grant MAP access in transfer pricing cases, is not an issue in the Brazilian transfer pricing 

context. 

379.  Brazilôs MAP guidance also contains the list of documents and information that the taxpayer is 

required to provide to submit a MAP request, which is also in line with the BEPS Action 14 Final Report. 

In particular, documents in English and Spanish are accepted by Brazilôs competent authority but all 

documents in another language than Portuguese have to be translated. It also stipulates that Brazilôs 

competent authority will inform the other contracting state of any MAP requests it receives, even in cases 

where access to MAP was denied. 

380. Brazilôs Peer Review Report concludes that the country meets some requirements regarding the 

availability and access to MAP under the Action 14 minimum standard, as clear and comprehensive 

guidance was published on the availability of MAP and how it applies this procedure in practice. It is noted 

that Brazil: ñprovides access to MAP in eligible cases, although it has since 1 January 2016 not received any MAP requests 

concerning cases where anti-abuse provisions are applied and it has no audit settlement process in placeò. 

Time limits  

381. Further, the work on Action 14 of the BEPS Action Plan directly addresses the obstacle that 

domestic law time limits may present to effective mutual agreement procedures. Element 3.3 of the Action 

14 minimum standard includes a recommendation that countries should include the second sentence of 

paragraph 2 of Article 25214 in their tax treaties to ensure that domestic law time limits (1) do not prevent 

                                                
210 Argentina, Austria, Belgium, Canada, Chile, China (Peopleôs Rep.), the Czech Republic, Denmark, Ecuador, 

Finland, France, Hungary, India, Israel, Italy, Japan, Korea (Rep.), Luxembourg, Mexico, the Netherlands, Norway, 

Peru, Philippines, Portugal, Russia, the Slovak Republic, South Africa, Spain, Sweden, Trinidad and Tobago, Turkey, 

Ukraine and Venezuela, and four tax treaties with Singapore, Switzerland, the United Arab Emirates, and Uruguay 

which had been signed but had yet to enter into force. 

211 The manual is available at: http://receita.economia.gov.br/acesso-rapido/legislacao/acordos-

internacionais/map/manual-map_en.pdf. 

212 OECD (2019), Making Dispute Resolution More Effective ï MAP Peer Review Report, Brazil (Stage 1): Inclusive 

Framework on BEPS: Action 14, OECD/G20 Base Erosion and Profit Shifting Project, OECD Publishing, 

Paris, https://doi.org/10.1787/12acb5ea-en.  
213 Element 1.1 of the BEPS Action 14 minimum standard. 

214 ñAny agreement reached shall be implemented notwithstanding any time limits in the domestic law of the Contracting Statesò. 

http://receita.economia.gov.br/acesso-rapido/legislacao/acordos-internacionais/map/manual-map_en.pdf
http://receita.economia.gov.br/acesso-rapido/legislacao/acordos-internacionais/map/manual-map_en.pdf
https://doi.org/10.1787/12acb5ea-en
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the implementation of competent authority mutual agreements and (2) do not thereby frustrate the objective 

of resolving cases of taxation not in accordance with the Convention.215 

382. Where a country cannot include the second sentence of paragraph 2 of Article 25 in its tax treaties, 

element 3.3 of the Action 14 minimum standard states that it should be willing to accept an alternative 

treaty provision that limits the time during which a Contracting State may make an adjustment pursuant to 

Article 9, paragraph 1 or Article 7, paragraph 2, in order to avoid late adjustments with respect to which 

mutual agreement procedure relief will not be available. 

383. Based on Brazilôs legal framework and current Supreme Court jurisprudence regarding hierarchy 

of tax treaties, implementation of MAP agreements can only be made within its domestic statute of 

limitation even when the relevant treaty contains the equivalent of Article 25, paragraph 2, second sentence 

of the OECD MTC, both for upward and downward adjustments that would result from a MAP agreement. 

384. This situation has also been reflected in the Commentary on Article 25 of the 2014 OECD MTC, 

where Brazilôs position states that ñimplementation of reliefs and refunds following a mutual agreement ought to remain 

linked to time limits prescribed by domestic lawò.216 This position is however no longer reflected in the 2017 OECD 

MTC, but due to remaining issues pertaining to the domestic law, the ñBrazil Dispute Resolution Profileò 

still reflects that Brazilian conventions do not adopt the obligation of giving effect to the agreement reached 

irrespective of any time limits in its domestic law.217 

385. It is interesting to mention that some tax treaties concluded by Brazil, for example the tax treaties 

with India and Portugal,218 have the second sentence of Article 25, paragraph 2, of the OECD MTC, which 

states that òany agreement reached shall be implemented notwithstanding any time limits in the domestic law of the Contracting 

Statesò. However, as noted above, Brazil would not be able to implement an agreement reached in a MAP 

when the statute of limitation in domestic law has expired.  

386. As established above, any implementation of MAP would be subject to the statute of limitations of 

five years provided by the Brazilian law. In order to mitigate this problem, where the mutual agreement 

procedure involves a tax credit in Brazil that can be refunded, the taxpayers and the competent authorities 

are instructed in the MAP manual to submit a formal request claiming for the reimbursement of the tax 

unduly paid (i.e. downward adjustment), which is a necessary condition for suspending the time limit 

foreseen in the domestic legislation.219  

387. Even though Brazil provides for a mechanism that suspends the counting down for the statute of 

limitation in respect to a MAP that involves a tax credit, it seems that the current framework does not yet 

fully comply with element 3.3 of the BEPS Action 14 minimum standard. This minimum standard states 

that in the absence of the second sentence of Article 25, paragraph 2, of the OECD MTC, a country should 

be willing to accept an alternative treaty provision that limits the time during which a Contracting State may 

make an adjustment pursuant to Article 9, paragraph 1, in order to avoid late adjustments with respect to 

which mutual agreement procedure relief will not be available.220 

                                                
215 OECD (2015), Making Dispute Resolution Mechanisms More Effective, Action 14 - 2015 Final Report, OECD/G20 

Base Erosion and Profit Shifting Project, OECD Publishing, Paris, https://doi.org/10.1787/9789264241633-en. 

216 OECD (2014) Model Tax Convention on Income and on Capital: Positions on Article 25, para. 2, 

217 See ñBrazil Dispute Resolution Profile ï Implementation of MAP Agreementsò, response to question 30, at 

www.oecd.org/tax/dispute/brazil-dispute-resolution-profile.pdf. 

218 The tax treaty with India was signed in April 1988 and entered into force in April 1992. The tax treaty with Portugal 

was signed in July 2001 and entered into force in October 2001. 

219 See page 14 of the MAP manual. 

220 See paragraphs 38 and 39 of the BEPS Action 14 Final Report. 

https://doi.org/10.1787/9789264241633-en
http://www.oecd.org/tax/dispute/brazil-dispute-resolution-profile.pdf
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388. The Peer Review Report also informs that Brazil does not fully meet the minimum standard 

because: ñthe absence of response from Brazil and the expiration of Brazilôs domestic time limit have caused that some MAP 

cases could not be resolved in the past. Furthermore, Brazil does not have in place a documented notification process for those 

situations in which its competent authority considers the objection raised by taxpayers in a MAP request as not justified.ò 

Implementation of a MAP agreements 

389. As regards the implementation of MAP agreements, Brazilôs MAP guidance indicates that MAP 

agreements are implemented once accepted by taxpayers. From a procedural standpoint, taxpayers have 

to submit an application for reimbursement at the same time as the MAP request (if not already submitted 

before) so that a downward adjustment can be made in case the MAP agreement requires Brazil to do so. 

In order to have MAP agreements implemented, taxpayers also have to commit that they will not pursue 

any administrative appeal or legal proceeding for the matter at stake. 

390. It is not clear how a potential dispute related to transfer pricing would be resolved through a MAP 

procedure, especially given the peculiarities contained in the domestic law ï e.g. fixed margins, lack of 

comparability analysis and limitations to the deductibility of certain expenses. There is also absence of 

clear guidance on how a MAP outcome involving a possible downward corresponding adjustment would 

be implemented in Brazil. Besides that, there is no specific mechanism under domestic law to implement 

corresponding adjustments.221 

391. The Peer Review Report also notes that Brazil does not fully meet the Action 14 minimum standard 

as regards the implementation of MAP agreements, ñas Brazil has a domestic statute of limitation which impacts on 

the implementation of MAP agreementsò and raises the following risk: 

This leads to a risk that such agreements cannot be implemented where the applicable tax treaty does not 
contain the equivalent of Article 25(2), second sentence, of the OECD Model Tax Convention. Brazil has taken 
measures to mitigate this risk, mainly through a better communication with the relevant stakeholders. With 
respect to the agreements that could be reached, no issues have surfaced throughout the peer review process 
and Brazil monitors their implementation via a tracking system. 

Concerns related to the differences between the Brazilian transfer pricing and 

international standards 

392. In view of the above scenario, despite the current existent legal framework in Brazil related to 

MAP, practical challenges may arise for transfer pricing cases. The OECD Guidelines foresee the need to 

enter into MAPs in situations where different positions on the armôs length outcome are a reason of 

dispute.222 The differences between the Brazilian transfer pricing framework and the international 

standards may lead to disputes in respect of MAP, which may not be easily resolved due to the specificities 

of Brazilian transfer pricing rules.  

In this context, although Brazil has committed itself to guaranteeing access to the mutual agreement 

procedure in cases involving the application of transfer pricing legislation, the adoption of a system of fixed 

margins under Brazilian law may in practice make resolution of a conflict challenging. 

                                                
221 Brazil seems to be willing to make changes in this area, as it stated in its MAP profile that ñUnder the DTAs signed 

by Brazil and the domestic legislation provisions, there may be limits to reach a solution in a transfer pricing case. Brazil is seeking 

improvement in that aspect in line with its participation in the BEPS Projectò. 

222 See paragraph 4.50 of the OECD Guidelines. See also the BEPS Action 14 Final Report and Article 25 of the 

OECD MTC. 
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4.2.3. Absence of secondary adjustments 

393. Brazil currently does not foresee secondary adjustments. 

4.2.4. Absence of simultaneous tax examination procedure in practice 

394. Brazil could potentially engage in simultaneous tax examination procedures, but does not use this 

procedure in its administrative practice.  

4.2.5. Weaknesses in and potential abuse of safe harbour rules 

395. The Brazilian transfer pricing rules provide three safe harbour regimes (which are not applicable 

to commodity transactions): 

¶ De minimis export amount:223 Brazilian taxpayers with export revenues of 5% or less of total 

revenue (in relation to both related and unrelated parties) do not have to adopt transfer pricing 

methods for export transactions. This test pertaining to the materiality of the export revenues is 

applicable to the company as a whole, and includes the export revenues in transactions undertaken 

with persons and legal entities domiciled in low-tax jurisdictions. 

¶ 90% test:224 This is a transaction-by-transaction test under which, if the export price represents at 

least 90% of the domestic market price, the export price adopted is deemed acceptable. It also 

applies to sales to low-tax jurisdictions and privileged tax regimes. 

¶ Profitability test:225 Under this test, where a Brazilian exporter is able to demonstrate that, on an 

overall basis, exports to related parties generated a minimum 10% net profit margin, the 

transactional conditions are deemed to be acceptable. This safe harbour is not applicable to 

taxpayers entering into outbound intercompany transactions whose net revenue from related 

parties represents more than 20% of the total outbound transaction net revenue. It does not apply 

to sales to situations involving low-tax jurisdictions and privileged tax regimes. It is notable that in 

this case the strict item-per-item approach is not enforced. 

396. The first type of safe harbour raises a concern regarding its appropriateness because it does not 

distinguish between different sizes of taxpayers (e.g., a small company or a huge conglomerate can take 

advantage of the same safe harbour). For example, a company with a turnover of EUR 100 million, which 

is part of a group whose turnover exceeds EUR 750 million, could apply the safe harbour, even if it is 

clearly a large company and a part of an even larger group which has the necessary capacity to apply 

transfer pricing rules. Furthermore, determination of the 5% threshold can be affected by mispricing 

because it would already be the actual transfer value that would be considered for the purposes of 

considering whether the threshold was met. Assuming an actual value of exported goods of 

EUR 30 million, but agreed transfer prices of EUR 5 million, the company could qualify for the safe harbour 

even though in substance it should not be eligible. 

397. The second type of safe harbour raises a concern in terms of its appropriateness as it is based on 

a comparison between the prices on the domestic market in Brazil and the prices of the same goods or 

products on foreign markets. The profit potential may be significantly different in the foreign market, such 

as in a situation where foreign customers would have a different purchasing power or premium pricing 

would apply in foreign markets due to the scarcity or uniqueness of the particular products. This concern 

                                                
223 Article 49 of Normative Ruling 1,312/12. 

224 Article 19 of Law 9,430/1996. 

225 Article 48 of Normative Ruling 1,312/12. It is worth noting that prior to 1 January 2013 the safe harbour percentage 

was 5% and the 20% of total outbound net revenue requirement did not exist. 
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intensifies depending on the type of product and the type of economy targeted for exportation in the 

eventuality that comparability factors (even though the standard of comparability is strict in principle) do 

not take into account the specificity of the foreign markets in this safe harbour. 

398. The third type of safe harbour also presents a concern in terms of its appropriateness. The safe 

harbour assumes that out of the total export volume, not more than 20% is in relation to related parties. 

This implies that 80% of the export volume should be in relation to unrelated parties. In the cases where 

there are comparable transactions with unrelated parties, there should be sufficient information available 

to apply the Brazilian version of the CUP method for exports (PEVEx method). In this respect, the 

application of the safe harbour regime could lead to under-taxation, as all the taxpayer is required to do is 

justify the minimum 10% net profit margin. 

399. The fixed margins approach has been qualified as a safe harbour, or considered as an ñadhesion 

modelò or ñadhesion APAò. It should not, however, be confused with safe harbour regimes as described in 

the OECD Guidelines,226 which are generally optional and only available under narrowly defined conditions. 

4.2.6. Absence of advance pricing arrangements 

400. Brazil does not have an APA programme in place, meaning there is currently no procedure under 

which a taxpayer may enter into a unilateral, bilateral or multilateral APA with the tax authorities. 

401. For Brazil to implement an APA programme, it would need to enact a specific legal provision 

providing the limits and conditions under which the Brazilian tax authorities competent authorities can 

negotiate APAs (unilateral, bilateral, or multilateral) with taxpayers. 

402. In addition, even with the enactment of a specific legal provision, it would still be difficult to 

conclude bilateral APAs considering that the effective jurisdictions will apply different standards and 

principles in many cases. 

403. Article 5, paragraph 2, of Normative Instruction 1,846/2018 states that the review to be performed 

by RFB in the context of a MAP request may include analysis of foreign ñadvance pricing arrangementsò 

and the like, pointing to the relevance of APAs concluded with other tax administrations.227 

4.2.7. Mechanism to challenge the fixed margins 

404. It is possible to request a change of the fixed margins provided for the purposes of the methods 

that incorporate them, i.e. those that are broadly equivalent to the resale price (PRL and PVA/PVV) and 

                                                
226 The country chapter on Brazil in the United Nations Practical Manual on Transfer Pricing for Developing Countries 

(paragraph 10.1.1.5. of the November 2012 version) includes a statement that: ñBrazilôs resale price and cost plus methods 

with fixed margins are not ósafe harbourô methods. For these purposes, safe harbours mean provisions that apply to a defined 

category of taxpayers or transactions that relieve eligible taxpayers, at their option, from certain obligations in pricing controlled 

transactions otherwise applicable under the armôs length standard.ò 

227 Article 5, paragraph 1, item XII, provides that the request for the opening of a MAP must be presented to the RFB 

unit of the tax domicile of the applicant and must contain evidence that the matter has been submitted to judicial or 

administrative review in Brazil or in the other Contracting State, together with a copy of the application and the 

corresponding reply. In this context, paragraph 2 of Article 5 prescribes that the administrative review referred to in 

item XII covers advance pricing arrangement (APA), tax consultation proceedings, specific interpretation by the foreign 

tax administration, rulings or similar proceedings. 
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cost plus (CPL and CAP) methods.228 Ordinance 222/08 regulates the administrative aspects of the 

provision allowing taxpayers to request the use of different profit margins than those prescribed by these 

methods.229 

405. In particular, requests may generally be made by sector through a body representing an entire 

economic or professional sector at the national level or by an individual taxpayer. Requests are submitted 

to the tax authorities for examination, and they can propose a response pending ultimate approval by the 

Ministry of Finance. The decision taken is definitive and concerns only future transactions or transactions 

carried out in the same year as the request. The timeframe for the analysis of the request is not provided. 

If the request is denied, the only recourse for taxpayers is through legal proceedings. If granted, the tax 

authorities are obliged to propose a period of time of at least two years during which the new margin will 

be applicable. Other situations covered by Ordinance 222 include the situation where facts may alter the 

approved margin between the third and fifth year (for periods longer than three years), in which case the 

original margin will apply, as well as the situation where administrative rulings interpret the application of 

specific methods, which the taxpayer requesting the application of a different margin will give up the right 

to challenge. Finally, Ordinance 222 does not permit a request that claims a change in the margins that 

were already applied in past periods.  

406. This mechanism, however, has not been used to any significant extent by taxpayers. To date, 

none of the requests submitted by taxpayers have been granted due to an insufficient level of supporting 

documentation. 

407. It is suggested that if a taxpayer were in possession of the required level of supporting 

documentation, then it would be possible to apply the PIC or PVEx methods (CUP-like methods), and there 

would no longer be a need to challenge the fixed margin. Such information may be sensitive and translate 

to increased exposure to a tax audit ï a risk that is certainly taken into consideration by taxpayers and 

reduces the incentive to use the mechanism.  

4.2.8. Arbitration 

408. There are no arbitration clauses in tax treaties entered into by Brazil. Moreover, Brazil has reserved 

the right not to include Article 25, paragraph 5, of the 2017 OECD MTC in their tax treaties.230 

409. The inability to start an arbitration procedure constitutes a gap in the Brazilian international tax 

framework, which could be addressed in the future. It may be an important consideration for Brazil to 

assure investors that potential double taxation will be effectively eliminated. 

4.3. Assessment of effectiveness 

410. The assessment of effectiveness in relation to the administrative approaches to avoiding and 

resolving transfer pricing disputes is most relevant for aspects of the Brazilian transfer pricing system that 

relate to MAP and the implementation of corresponding adjustments, which raise important concerns. In 

addition, the transfer pricing compliance practices, absence of corresponding adjustments, absence of 

                                                
228 As provided under paragraph 2 of article 21 of Law 9,430/1996, stating that ñProfit margins different from those set 

forth in articles 18 and 19 shall be accepted, provided that the taxpayer supports them with publications, research or reports 

prepared in conformity with the provisions of this article.ò 

229 See the full text of the Ordinance 222/2008 at: www.fazenda.gov.br/acesso-a-

informacao/institucional/legislacao/portarias-ministeriais/2008/portaria222. 

230 See section on non-OECD economiesô positions in the 2017 OECD MTC, p. 650.  

http://www.fazenda.gov.br/acesso-a-informacao/institucional/legislacao/portarias-ministeriais/2008/portaria222
http://www.fazenda.gov.br/acesso-a-informacao/institucional/legislacao/portarias-ministeriais/2008/portaria222
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secondary adjustments, safe harbours, absence of advance pricing arrangements, the mechanism to 

challenge the fixed margins and the absence of arbitration are assessed according to their effectiveness. 

4.3.1. Transfer pricing compliance practices 

411. Because of its peculiar transfer pricing regime, Brazil diverges significantly when considering the 

compliance practices seen in OECD member countries. The application of the fixed margins and the 

absence of a complete comparability analysis lead to a scenario where the existing examination practices 

are generally limited to assessing the formalistic compliance of taxpayers with prescriptive rules rather 

than assessing the reasonability of the transfer pricing outcomes. Tax examiners have limited ability to be 

flexible in their approach. They also cannot take into account the taxpayerôs commercial judgment about 

the application of the armôs length principle. 

412. Other features of Brazilôs existing tax system that have a bearing on the overall administration of 

transfer pricing should be considered as well, such as the penalty system and the statute of limitations. 

413. The penalty system is currently based on a percentage of the tax due, with an interest element 

reflecting the time value of money, which is payable on the underpaid tax due. The penalty system also 

takes into account the misconduct of the taxpayer because penalties will be increased in the cases of non-

cooperation of the taxpayer or refusal to provide the requested supporting documentation. 

414. The existing penalty system however does not sufficiently distinguish between voluntary 

compliance and non-compliance determined on the basis of an assessment by the tax administration 

because the effective difference between the penalties applicable in the two different situations becomes 

insignificant. This is mainly because of the reduction of the penalties by half where the taxpayer voluntarily 

pays the assessed amount after his misconduct was determined through a tax audit. This outcome will not 

necessarily motivate taxpayers to ensure that they correctly self-assess the related-party transactions 

because they will rely on the possibility that in the case of detection, any penalty due can be subsequently 

significantly reduced. 

415. In addition, there may not be sufficiently material penalties for failure to comply with transfer pricing 

documentation requirements, such as CbC Reporting, which may not create sufficient motivation for the 

taxpayer to prepare and complete the relevant information fully, truthfully, and correctly. This issue may be 

further exacerbated in cases of information being held abroad since the administration may not have 

sufficient tools to enforce such obligations, which may create difficulties in accessing information on foreign 

related parties. This could further create negative implications for Brazil, where Brazil is to comply with 

international standards and commitments because failure of the tax administration to receive or enforce 

collection of such information may be also interpreted as a systemic failure. 

416. The statute of limitation may make it difficult to conclude all the necessary steps of the tax 

examination process (risk assessment, selection of taxpayer, exchange of information, obtaining 

information from abroad, as well as issuing the final tax assessment) for transfer pricing issues within the 

limited period of time due to the fact that the assessment needs to be fully concluded within a five-year 

period, which poses a risk that the audit will not be completed in time. The risk is already high under the 

current system because the risk assessment and audit proceedings are lengthy and administratively 

burdensome for tax examiners. Such risk may further increase under the application of transfer pricing 

rules in line with the OECD Guidelines, which require even more efforts to administer (in terms of risk 

assessment, , collection of information, which may also require exchange of information, performance of 

the steps of the comparability analysis, etc.). In addition, a strict five-year period does not allow for the 

application of certain concepts of the OECD framework, such as the hard-to-value intangibles approach. 

417. In general, the current compliance and examination framework provides weak incentives for self-

compliance. If left as it stands, it could lead to a high degree of deliberate non-compliance. 
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Findings of the assessment 

Prevention of BEPS risks 

The current compliance framework does not provide sufficient protection against BEPS risks. Taxpayers 

may exploit the existing system and shift profits to low or no tax jurisdictions outside of Brazil, and they 

can also shift income to companies which benefit from exemptions or special regimes within Brazil. The 

existing framework does not provide tax examiners with sufficient tools and instruments to effectively 

identify and address those risks. Separately, the existing penalty practices do not provide sufficient 

disincentives for non-compliance, including BEPS. 

Prevention of double taxation  

Given that the current transfer pricing framework relies on prescriptive rules and does not allow much 

administrative consideration and flexibility, potential cases of double taxation may not be addressed or 

relieved through the existing administrative framework. In particular, for more complex transfer pricing 

issues, the existing procedures do not seem to provide sufficient safeguards against double taxation. 

Ease of tax administration 

Since there is no need to systematically perform a complete comparability analysis, the administrative 

burden is lighter than in other countries which follow OECD standards. In other words, it is easier for 

the tax administration to apply the transfer pricing methods or verify their appropriateness. However, 

the complexity of transfer pricing cases may make it difficult to conclude an audit within the statute of 

limitations, which may result in unsuccessful outcomes for tax authorities. 

Ease of tax compliance 

Similarly, the current compliance practices which are based on the application of the fixed margins also 

simplifies tax compliance for taxpayers. It can be argued that compliance is less time-consuming and 

less resource-intensive than in the context of the OECD Guidelines. 

Tax certainty 

The current compliance practices =contribute towards more tax certainty from a domestic perspective, 

but there is significant cross-border tax uncertainty as a result of important differences affecting 

compliance requirements. 

4.3.2. Concerns over resolution of transfer pricing disputes 

418. Brazil does not include paragraph 2 of Article 9 of the OECD MTC in its tax treaties, which means 

there is an absence of obligatory corresponding adjustments. In addition, even though Brazil has issued 

administrative guidance in order to comply with the BEPS Action 14 minimum standard, concerns remain 

in relation to the implementation of MAP outcomes, notably because the domestic legislation does not 

provide for a mechanism to implement corresponding adjustments. Before 2016, Brazil lacked experience 

in resolving MAP cases and did not have a specific team to deal with them. However, since the publication 

of the BEPS Action 14 Final Report, Brazil took several steps in order to reduce these shortcomings, which 

consists of having more adequate resources and internal guidance to deal with MAP cases. Considering 

that Brazilôs MAP caseload has increased significantly since 2016, and could be expected to continue 
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increasing in particular in the case of transfer pricing cases, further capacity development and investment 

will be necessary in order to resolve MAP cases in a timely, efficient and effective manner. 

Findings of the assessment 

Prevention of BEPS risks 

The potential lack of relevant capacities and resources to perform proper comparability analyses based 

on the armôs length principle can put Brazil at risk that the assessment of Brazilôs position will not be 

accurately made and MAP outcomes will be negotiated in a way which may be detrimental to the tax 

base of Brazil. 

Prevention of double taxation  

Despite the fact that Brazil has expressed willingness to resolve transfer pricing disputes and provide 

corresponding adjustments based on Article 25 of the OECD MTC, the absence of an explicit 

mechanism for corresponding adjustment due to the absence of Article 9, paragraph 2, as well as limited 

evidence of resolved cases due to a low number of transfer pricing cases being submitted for MAP and 

the absence of mandatory arbitration may create concerns about the likelihood of effective resolution 

of double taxation in transfer pricing cases. 

The absence of an additional dispute resolution mechanism, such as the arbitration procedure, may 

also reduce the effectiveness of the resolution of MAP cases, since the MAP procedure does not require 

the parties to the tax treaty to resolve the dispute but only to use their best efforts to do so. As a 

consequence, this might lead to a scenario where double taxation is not always effectively eliminated.  

Ease of tax administration 

The absence of mandatory corresponding adjustment mechanism as well as lack of clarity and guidance 

on the principles regulating the MAP process can create a potential additional burden for the tax 

administration (e.g., taxpayers will increasingly challenge outcomes through administrative appeals and 

in judicial procedures rather than MAP). 

The absence of other dispute resolution mechanisms, such as the arbitration procedure, may also save 

resources and reduce the administration burden; however, there may be an indirect effect because 

taxpayers will seek to challenge the existing transfer pricing adjustments in courts and through 

administrative appeals rather than rely on effective dispute resolution in MAP by binding arbitration. 

Ease of tax compliance 

The absence of corresponding adjustment mechanism does not necessarily increase the tax 

compliance burden. 

Tax certainty 

The absence of a binding corresponding adjustment mechanism creates uncertainty from both a 

domestic and international perspective (i.e. Brazilian taxpayers not being granted corresponding 

adjustments). Issues associated with dispute resolution mechanisms constitute an important driver of 

uncertainty (i.e. foreign taxpayers will not get relief from double taxation). 
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The absence of another dispute resolution mechanism, such as the arbitration procedure, may 

undermine tax certainty for taxpayers, especially from the cross-border perspective. 

4.3.3. Absence of secondary adjustments 

419. Brazilôs system does not provide for the possibility to perform secondary adjustments. Countries 

that have introduced this measure were motivated mainly by the objective of collecting additional tax 

revenue to ensure that the profits that have been shifted elsewhere have been probably accounted for 

from the perspective of taxes applicable on profit distribution. Countries may also take the alternative view 

that the shifted profit is capital provided to related parties as a loan, where this capital is to be returned to 

the party from which it was shifted, including the accrued interest. Finally, the countries which apply 

secondary adjustments would also see these adjustments as a way to motivate the compliance of 

taxpayers who may potentially face higher taxes and penalties as a consequence. 

Findings of the assessment 

Prevention of BEPS risks 

The absence of secondary adjustments may raise BEPS issues, as there would be no mechanism to 

make the actual allocation of profits consistent with the primary transfer pricing adjustment. Brazil does 

not currently levy tax on dividends so there is no immediate loss of revenue, but this will change should 

the contemplated introduction of a withholding tax on profit distribution be implemented in the near 

future. 

Prevention of double taxation  

The absence of secondary adjustments under the current regime does not create additional problems 

with elimination of double taxation because should the primary adjustments be diverging from armôs-

length outcomes, secondary adjustments would further increase the burden of double taxation. 

Ease of tax administration 

The absence of secondary adjustments does not necessarily have a negative impact on tax 

administration. 

Ease of tax compliance 

The absence of secondary adjustments does not necessarily have a negative impact on tax compliance. 

Tax certainty 

The absence of secondary adjustments does not have a negative effect on tax certainty. 

4.3.4. Safe harbour rules 

420. As stated above, a safe harbour in a transfer pricing regime is a provision that applies to a defined 

category of taxpayers or transactions and that relieves eligible taxpayers (usually small and medium size 

enterprises which may lack the necessary resources to carry out full-fledge transfer pricing analysis) from 
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certain obligations otherwise imposed by a countryôs general transfer pricing rules. In addition, the 

appropriateness of safe harbours is essential and a key element in order to lessen the likelihood of BEPS 

risks and double taxation, and to contribute to the ease of tax administration and tax certainty. 

Findings of the assessment 

Prevention of BEPS risks 

As mentioned above, all three existing safe harbour regimes raise concerns as to their appropriateness 

and the potential BEPS risks that they may create. 

The 5% de minimis rule does not distinguish between the taxpayers who may qualify and does not 

provide clear guidance on how the 5% threshold is to be determined, which means that mispriced 

revenues would be the basis for assessment. This creates a potential BEPS risk. 

The 90% test safe harbour applies in cases where the export price represents 90% or more of the 

domestic market price. In such a case, the export price adopted is deemed acceptable, and this may 

also raise BEPS risks for the following reasons. This safe harbour is based on a comparison of prices 

applied in the domestic market in Brazil and the prices of the same goods or products in transactions in 

foreign markets. The profit potential may be significantly different in foreign markets. Differences in 

purchasing power or premium pricing due to scarcity or uniqueness of the particular products, and the 

specificity of the market may create outcomes that will present BEPS risks for Brazil. 

Further, the profitability test safe harbour also may lead to concerns of appropriateness as well as 

potential loss of revenue for Brazil. Under this test, where a Brazilian exporter is able to demonstrate 

that, on an overall basis, exports to related parties generated a minimum 10% net profit margin, the 

transactional conditions are deemed to be acceptable. In addition, the provision also states that 80% of 

export volume should be in relation to unrelated parties. In the cases where are comparable transactions 

with unrelated parties, there should be sufficient information available to apply the Brazilian version of 

the CUP method for exports (PEVEx). Accordingly, the application of the safe harbour regime could 

lead to under-taxation, as all the taxpayer is required to do is justify the minimum 10% net profit margin. 

Prevention of double taxation  

The existence of the current safe harbours may lessen the likelihood of double taxation because the 

existing transfer pricing will not apply in most cases. Therefore, the current negative effects of existing 

rules resulting in double taxation may not arise or they may be mitigated to a certain extent. 

Ease of tax administration 

The safe harbours in Brazil reduce the potential burden for the tax administration because they do not 

have to analyse compliance with the existing transfer pricing rules for the situations covered by the safe 

harbours. 

Ease of tax compliance 

Taxpayers qualifying for the safe harbour have a significantly lighter compliance burden because it 

eliminates the need for data collection and compliance with associated documentation requirement. 

 



130 |   

TRANSFER PRICING IN BRAZIL: TOWARDS CONVERGENCE WITH THE OECD STANDARD © OECD/RFB 2019 
  

Tax certainty 

The existence of the safe harbours contributes towards more tax certainty, as the eligible taxpayers will 

have their price charged or paid on qualifying controlled transactions accepted by the tax 

administrations. The tax administration would accept, with limited or no scrutiny, transfer prices within 

the safe harbour parameters which would contribute toward tax certainty in both domestic and cross-

border situations. There may be limited instances where the existing safe harbours may not achieve tax 

certainty in cross-border situations, which could be cases where taxpayers wrongly determine the armôs-

length price and this is not accepted by the other tax administration that could still challenge the outcome 

of the application of the safe harbour. 

4.3.5. Absence of advance pricing arrangements ï inability to prevent double taxation 

421. APAs may be most useful when traditional mechanisms fail or are difficult to apply. In particular, it 

is recognised that bilateral APAs provide a greater level of certainty in both treaty partner jurisdictions, 

lessen the likelihood of double taxation and may proactively prevent transfer pricing disputes.231 

Findings of the assessment 

Prevention of BEPS risks 

The absence of APA programmes does not allow for horizontal monitoring and scrutiny of transactions 

until they become visible to tax authorities, thereby reducing the opportunities for early identification of 

BEPS risks. 

Prevention of double taxation  

Bilateral APAs lessen the likelihood and thus contribute towards prevention of double taxation. The lack 

of APA mechanism in Brazil means there is no prevention mechanism in place, which contributes to 

higher likelihood of double taxation. 

Ease of tax administration 

APAs provide an opportunity for ongoing horizontal monitoring of taxpayer practices and it thus may 

proactively prevent transfer pricing disputes and contribute to effectiveness of tax administration. 

Ease of tax compliance 

Taxpayers need to determine transfer pricing approaches in absence of horizontal monitoring and 

guidance/dialogue with tax authorities, which tends to increase tax compliance costs. 

 

 

                                                
231 Work pursuant to BEPS Action 14 to ensure the timely, effective and efficient resolution of treaty-related disputes 

recommended, as non-binding best practice 4, that countries should implement bilateral APA programmes. 
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Tax certainty 

APA programmes generally provide a greater level of certainty. Existence of a functional and effective 

APA programme contributes towards more tax certainty. Absence of APAs means that this positive 

effect on tax certainty is absent, which is even more critical inform a cross-border perspective. 

Bilateral or multilateral APA programmes provide a greater level of certainty in the relevant treaty partner 

jurisdictions, because they ensure that the APA results are acceptable in all the jurisdictions involved. 

Such programmes are currently absent. This is a missed opportunity for tax certainty in Brazil. 
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The fifth chapter contains the analysis of Brazilôs relevant transfer pricing 

rules in respect of transfer pricing documentation as compared with the 

guidance in Chapter V of the OECD Guidelines, which is intended to provide 

guidance for tax administrations in developing rules and/or procedures on 

documentation to be obtained from taxpayers in connection with a transfer 

pricing enquiry or risk assessment. Brazilôs system has specific transfer 

pricing documentation-requirements corresponding to the information needs 

for the application of its transfer pricing methods. The differences are 

highlighted and assessed according to the policy objectives of transfer 

pricing rules. 

5 Documentation 
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5.1. A three-tiered approach to transfer pricing documentation 

422. Chapter V of the OECD Guidelines is intended to provide guidance for tax administrations in 

developing rules and/or procedures on documentation to be obtained from taxpayers in connection with a 

transfer pricing enquiry or risk assessment. This chapter also serves the purpose of providing guidance to 

assist taxpayers in identifying relevant documentation to show that their transfer pricing is consistent with 

the armôs length principle and thus prove helpful in resolving transfer pricing issues as well as satisfying 

tax examinations. The Guidelines contain a discussion of the objectives of transfer pricing documentation 

rules, which also provides guidance for the development of such rules so that transfer pricing compliance 

is more straightforward and more consistent among countries. At the same time, it is meant to ensure that 

tax administrations are provided with more focussed and useful information for transfer pricing risk 

assessments and audits. Further, it should be noted that an important overarching consideration in 

developing these rules is to balance the usefulness of the data to tax administrations for transfer pricing 

risk assessment and other purposes with any increased compliance burdens placed on taxpayers. 

423. The Guidelines list three main objectives of transfer pricing documentation rules, which are 

attainable through the recommended three-tiered approach, namely (i) to ensure that taxpayers give 

appropriate consideration to transfer pricing requirements in establishing prices and other conditions for 

transactions between associated enterprises and in reporting the income derived from such transactions 

in their tax returns; (ii) to provide tax administrations with the information necessary to conduct an informed 

transfer pricing risk assessment; and (iii) to provide tax administrations with useful information to employ 

in conducting an appropriately thorough audit of the transfer pricing practices of entities subject to tax in 

their jurisdiction, although it may be necessary to supplement the documentation with additional 

information as the audit progress. 

424. These three objectives related to the taxpayerôs own compliance with the armôs length principle, 

transfer pricing risk assessment and transfer pricing audits form the underlying objectives of the 

documentation rules. In this respect, the design of appropriate domestic transfer pricing documentation 

requirements should take into account these three objectives. Further information on each objective is 

provided in the Guidelines. 

425. The three-tiered approach to transfer pricing documentation consist of (i) a master file containing 

standardised information relevant for all MNE group members; (ii) a local file referring specifically to 

material transactions of the local taxpayer; and (iii) a Country-by-Country Report containing certain 

information relating to the global allocation of the MNEôs income and taxes paid together with certain 

indicators of the location of economic activity within the MNE group. 

5.1.1. Master file 

426. The master file should provide an overview of the MNE group business, including the nature of its 

global business operations, its overall transfer pricing policies, and its global allocation of income and 

economic activity. In producing the master file, information is considered important if its omission would 

affect the reliability of the transfer pricing outcomes. 

427. The information required in the master file provides a high-level overview of the whole MNE group 

and contains relevant information that can be grouped in the following five categories: a) the MNE groupôs 

organisational structure; b) a description of the MNEôs business or businesses; c) the MNEôs intangibles; 

d) the MNEôs intercompany financial activities; and e) the MNEôs financial and tax positions.232 

                                                
232 See paragraph 5.19 of the OECD Guidelines. 
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5.1.2. Local file 

428. The local file provides more detailed information relating to specific intercompany transactions. 

This information supplements the master file and focusses on information relevant to the transfer pricing 

analysis related to transactions taking place between a local country affiliate and associated enterprises 

in different countries and which are material in the context of the local countryôs tax system, including 

relevant financial information regarding those specific transactions, a comparability analysis, and the 

selection and application of the most appropriate transfer pricing method. Items of information to be 

included in the local file are included in an annex to the Guidelines.233 

5.1.3. Country-by-Country report 

429. The Country-by-Country report (CbCR) requires aggregate tax jurisdiction-wide information 

relating to the global allocation of the income, the taxes paid, and certain indicators of the location of 

economic activity among tax jurisdictions in which the MNE group operates. In addition, the report requires 

a listing of all the constituent entities for which financial information is reported, including the tax jurisdiction 

of incorporation, where different from the tax jurisdiction of residence, as well as the nature of the main 

business activities carried out by that Constituent Entity. CbCR is useful for high-level transfer pricing risk 

assessment purposes and may be used by tax authorities in evaluating other BEPS related risks and, 

where appropriate, for economic and statistical analysis. 

430. A model template of the report is included as an annex to the Guidelines.234 

431. The Guidelines importantly note that the Country-by-Country report should not be used as a 

substitute for a detailed transfer pricing analysis of individual transactions and prices based on a full 

functional analysis and comparability analysis. 

5.2. Description of existing rules and practices in Brazil and gap analysis 

432. The existing documentation requirements under the Brazilian transfer pricing system do not 

request the same level of detailed information from taxpayers as the OECD Guidelines. The information 

required to perform a complete transfer pricing analysis and apply OECD-recognised transfer pricing 

methods based on the Guidelines is more comprehensive than would be needed to perform a transfer 

pricing analysis in Brazil, which may explain lighter documentation requirements imposed on Brazilian 

taxpayers. 

433. As far as the application of the transfer pricing methods is concerned in Brazil, the required 

documentation includes purchase and sale documents (e.g., invoices and receipts) and accounting and 

tax books containing information related to costs of production as well as documents supporting the 

                                                
233 Annex II in Chapter V of the OECD Guidelines. 

234 Annex III in Chapter V of the OECD Guidelines. 
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calculation of average costs and prices, and other complementary elements of proof.235 In addition to that, 

reports on quoted prices must be presented for transactions involving commodities.236 

434. Nevertheless, transfer pricing documentation may also be used for other purposes such as risk 

assessment beyond verification and control of transactions for transfer pricing purposes. 

5.2.1. Master file 

435. Brazil does not require the filing of the master file as developed under BEPS Action 13 and does 

not require any of the elements contained therein as part of its transfer pricing documentation rules. It is 

however a matter of fact that most countries around the world where MNEs operate require preparation of 

the master file. This means that both Brazilian-headquartered and foreign-headquartered MNEs prepare 

the master file for the purposes of complying with the documentation rules of foreign jurisdictions, but tax 

administration in Brazil is not able to benefit from the information contained therein, because it requires 

neither preparation nor submission of a master file. Brazil is thus missing out on important information that 

would provide the global economic, legal, financial and tax context of the MNE groupôs transfer pricing 

practices as well as a high-level overview of the MNE groupôs global operations and policies, which would 

be relevant for risk assessment, audit purposes, and supporting documentation for MAP cases. 

5.2.2. Local file 

436. Brazil does not require the filing of the local file as developed under BEPS Action 13. 

437. However, documentation requirements found in the Brazilian transfer pricing rules include some 

elements of the local file (that must be filed together with the annual corporate tax return). 

438. The following main elements need to be provided for transfer pricing purposes:237 

¶ Type of transaction: taxpayers need to indicate if the transaction undertaken involves goods, 

services, rights, financial transactions or indicate ñnon-specifiedò; 

¶ Description of the transaction: identification of the elements, such as brand, model, etc. 

¶ The amount of the transaction; 

¶ The selected method used for the calculation of the parameter price; 

¶ The parameter price and the practiced price (price charged); 

¶ The amount of the adjustments. 

                                                
235 As a complementary element of proof, the taxpayer can support its documentation requirements with ñgovernment 

publications or reports of the buyerôs or sellerôs country, or a statement issued by the tax administration of the same country, 

provided that Brazil has entered into an agreement with that country to avoid double taxation of income or to exchange informationò 

and ñresearch done by a company or institution well-known for its technical expertise or technical publications which specify the 

sector, period, companies researched and margins found, and identify data collected and reviewed per companyò, as stated 

Article 43 of Normative Instruction 1,312/12. 

236 For the application of the methods designed for commodity transactions (PCI and PVEx methods). 

237 See the Electronic Tax Accounting bookkeeping (ECF) at: http://sped.rfb.gov.br/pagina/show/1285. 

http://sped.rfb.gov.br/pagina/show/1285


136 |   

TRANSFER PRICING IN BRAZIL: TOWARDS CONVERGENCE WITH THE OECD STANDARD © OECD/RFB 2019 
  

5.2.3. Country-by-Country report 

439. Brazil implemented Country-by-Country Reporting (Declaração País-a-País) by issuing Normative 

Ruling 1,681/16 of 28 December 2016.238 The template for the report is nearly identical to the model 

template included in Annex III of Chapter V of the Guidelines. 

440. According to the first phase of the Country-by-Country Reporting peer review,239 Brazil meets all 

the terms of reference relating to the domestic legal and administrative framework. There was one 

exception, which led to a recommendation to ensure that the annual consolidated group revenue threshold 

is applied in a manner consistent with the OECD guidance on currency fluctuations. Brazil has now clarified 

the application of the threshold rule in its internal guidance, as confirmed at the outcome of the next round 

of peer review.240 

5.3. Assessment of effectiveness 

Transfer pricing documentation requirements 

441. The transfer pricing legislation in Brazil was designed with the intent of being simple and practical, 

a feature that is most noticeable in the area of transfer pricing documentation. For the application of the 

transfer pricing rules in Brazil, it appears that the information contained in the master file and the local file 

is less relevant. This information becomes useful for foreign tax authorities when considering the other 

side of transactions ï i.e. entities located in foreign jurisdictions ï, where transfer pricing rules and 

approaches more closely aligned with the OECD Guidelines are followed, but such considerations are not 

necessarily relevant for the application of some of the Brazilian transfer pricing methods. In the particular 

case of performing corresponding adjustments (should this become relevant in the future), the information 

contained in these files would become especially relevant. 

Findings of the assessment 

Prevention of BEPS risks 

Important information contained in the master file and local file is missing from the documentation 

requirements under the Brazilian transfer pricing system, including the nature of the MNE groupôs global 

business operations, its overall transfer pricing policies, and its global allocation of income and 

economic activity. Such information would be of great value in order to assist tax administrations in 

evaluating the presence of significant transfer pricing risk. Additional requirements on the basis of the 

master file and local file templates could therefore improve the risk assessment process. The current 

level and nature of information required may not be sufficient to identify and effectively audit BEPS risks. 

 

                                                
238 Available at: http://normas.receita.fazenda.gov.br/sijut2consulta/link.action?idAto=79444.  

239 OECD (2018), Country-by-Country Reporting ï Compilation of Peer Review Reports (Phase 1): Inclusive 

Framework on BEPS: Action 13, OECD Publishing, Paris, https://doi.org/10.1787/9789264300057-en. 

240 OECD (2019), Country-by-Country Reporting ï Compilation of Peer Review Reports (Phase 2): Inclusive 

Framework on BEPS: Action 13, OECD/G20 Base Erosion and Profit Shifting Project, OECD Publishing, 

Paris, https://doi.org/10.1787/f9bf1157-en. 

http://normas.receita.fazenda.gov.br/sijut2consulta/link.action?idAto=79444
https://doi.org/10.1787/9789264300057-en
https://doi.org/10.1787/f9bf1157-en


  | 137 

TRANSFER PRICING IN BRAZIL: TOWARDS CONVERGENCE WITH THE OECD STANDARD © OECD/RFB 2019 
  

Prevention of double taxation  

Should Brazil contemplate and attempt to effectively eliminate double taxation, it will be necessary for 

the Brazilian tax authorities to be able to have the same level of transfer pricing information as their 

foreign counterparts have available in the process of approving a corresponding adjustment or 

negotiating a MAP. Current information submitted by MNEs in Brazil would not be sufficient for this 

purpose. 

Ease of tax administration 

The efforts required to receive and process additional information, that may or may not be useful for tax 

authorities, could be perceived as greater and conducive to a heavier burden for the tax administration. 

If, however, efficient and appropriate use of the information is made, notably for risk assessment 

purposes, the collection of supplementary information through a master file and local file could work in 

favour of the tax administration. 

Ease of tax compliance 

The absence of local file and master file eases the tax compliance burden for taxpayers under the 

current system as they are not required to prepare the relevant documentation and comply with 

additional requirements. If adopted, additional requirements would foreseeably increase the burden and 

compliance costs for taxpayers. 

Preparing two sets of documentation, one specifically for Brazil and other standardised documentation 

for other countries creates potential duplicity and extra compliance costs. 

In some cases, some of the transfer pricing documentation (namely the master file) is already being 

prepared at the global level for other MNEs that are part of the MNE group, meaning that no extra 

significant compliance burden would be generated if Brazil were to require taxpayers who are of certain 

size that they submit master file in line with BEPS Action 13, since they are in most cases already 

preparing and submitting the master file abroad. Such burden could however increase if Brazil were to 

require that taxpayers prepare the master file differently than prescribed by the OECD Guidelines. 

Tax certainty 

The absence of the master file and local file has only limited impact on tax certainty from a domestic 

perspective, although it could result in a further discrepancy in terms of alignment with internationally 

accepted approaches. The absence of standardised master file and local file and the obligation to 

prepare specific types of documentation only for Brazilian purposes can create uncertainty concerns by 

foreign MNEs that may not be familiar with the specificities of Brazilian transfer pricing documentation 

requirements and can make mistakes or insufficiently prepare documentation which may be then 

refused by the Brazilian tax administration and this can have consequence that the selected method 

will be refused. This leads to higher tax uncertainty. 
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The sixth chapter contains the analysis of Brazilôs relevant transfer pricing 

rules for transactions involving the use or transfer of intangibles as compared 

with the guidance contained in Chapter VI of the OECD Guidelines. The main 

findings of the analysis include the differences in the definition of intangibles 

used for transfer pricing purposes, the absence of specific transfer pricing 

rules and lack of guidance for intangibles. This chapter also addresses the 

treatment of certain outbound payments involving intangibles. The 

implications of these divergences are assessed according to the policy 

objectives of transfer pricing rules.  

 

6 Special considerations for 

intangibles 
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6.1. Determining armôs length conditions for the use or transfer of intangibles 

442. Chapter VI provides special considerations for intangibles in order to determine armôs length 

conditions for transactions that involve the use or transfer of intangibles and refine the execution of the 

comparability and functional analysis in accordance with Section D.1 of Chapter I. The guidance was 

principally developed to prevent BEPS by moving intangibles among group members by ñ(i) adopting a broad 

and clearly delineated definition of intangibles; (ii) ensuring that profits associated with the transfer and use of intangibles are 

appropriately allocated in accordance with (rather than divorced from) value creation; (iii) developing transfer pricing rules or 

special measures for transfers of hard-to-value intangiblesò.241 

443. Because the Chapters I - III analyses have already addressed the gaps or issues related to the 

guidance contained in these chapters, the analysis in this chapter will focus on the absence of special 

considerations for intangibles as the key gap identified in the Brazilian transfer pricing system. 

444. In order to determine armôs length conditions for the use or transfer of intangibles, it is first 

necessary to identify intangibles, based on a broad and clearly delineated definition. Further, the guidance 

contained in this chapter is intended to ensure that transfer pricing outcomes are in line with value creation 

and promotes the development of rules to prevent BEPS by moving intangibles among group members. 

6.1.1. Identifying intangibles 

445. According to the OECD Guidelines, an important consideration to be addressed at the outset is 

the definition of the term intangible. This definition should be neither too narrow nor too broad. On the one 

hand, a definition that is too narrow could result in arguments raised by taxpayers that certain items do not 

fall within the scope of the definition. On the other hand, if the definition is too broad, tax administrations 

or taxpayers alike may argue that the use or transfer of an intangible requires a compensation where no 

such compensation would exist between independent enterprises. 

446. The definition focusses on the comparability analysis at the heart of the application of the armôs 

length principle: 

In these Guidelines, therefore, the word ñintangibleò is intended to address something which is not a physical 
asset or a financial asset, which is capable of being owned or controlled for use in commercial activities, and 
whose use or transfer would be compensated had it occurred in a transaction between independent 
parties in comparable circumstances. Rather than focusing on accounting or legal definitions, the thrust of 
a transfer pricing analysis in a case involving intangibles should be the determination of the conditions that 
would be agreed upon between independent parties for a comparable transaction.242 

447. Rather than focussing on accounting or legal definitions, the thrust of a transfer pricing analysis in 

a case involving intangibles should be the determination of the conditions that would be agreed upon 

between independent parties for a comparable transaction. In other words, the use or transfer of an 

intangible asset would be compensated in transactions between independent parties. 

448. Further elements required to qualify an intangible are its capacity of being owned or controlled and 

its capacity of being used in commercial activities. Items which cannot be controlled by the enterprise, such 

as local weather conditions, local market conditions or MNE group synergies, are not considered to be 

                                                
241 The guidance was developed under Action 8 of the BEPS Project. Work under BEPS Action 8 looked at transfer 

pricing issues relating to transactions involving intangibles, since misallocation of the profits generated by valuable 

intangibles has contributed to base erosion and profit shifting. OECD (2015), Aligning Transfer Pricing Outcomes with 

Value Creation, Actions 8-10 - 2015 Final Reports, OECD/G20 Base Erosion and Profit Shifting Project, OECD 

Publishing, Paris. http://dx.doi.org/10.1787/9789264241244-en, p. 63. 

242 See OECD (2017), OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations 2017, 

OECD Publishing, Paris, https://doi.org/10.1787/tpg-2017-en, at paragraph 6.6. 

http://dx.doi.org/10.1787/9789264241244-en
https://doi.org/10.1787/tpg-2017-en
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intangibles, but they are considered as relevant comparability factors that should be considered during the 

comparability analysis. An intangible need not be a physical asset or a financial asset, it also need not 

meet the definition of an intangible for accounting purposes, or need not qualify as an intangible for general 

tax or treaty withholding tax purposes (Article 12 of the OECD MTC), or to be legally protected or separately 

transferable. 

Table 6.1. Illustrations: whether items should be considered as intangibles or comparability factors 

Items often considered 

as intangibles 

Items which are not 

considered to be 

intangibles, but 

constitute important 

comparability factors 

Patents Group synergies 

Know-how and trade 

secrets 

Market specific 

characteristics 

Trademarks, trade names 

and brands, customer lists 

Location savings 

Rights under contracts and 

government licences 
Workforce 

Licences and similar 

limited rights in intangibles 

 

Goodwill and ongoing 

concern value 
 

Source: Paragraphs 6.18 and subsequent of the OECD Guidelines. 

6.1.2. Ensuring that profits associated with the transfer and use of intangibles are 

appropriately allocated in accordance with value creation 

449. The guidance provided in Chapter VI describes the analytical framework for a transfer pricing 

analysis involving intangibles. This specific guidance is needed because intangibles are an increasingly 

dominant feature of the modern and increasingly digitalised economy. The challenges related to intangibles 

are partially derived from the fact that intangibles are often some of the most valuable assets in the MNE 

group, but they are not physical assets so the ownership of intangibles can be easily transferred within the 

MNE group, which have an impact on income allocation and makes it one of the most risky areas in transfer 

pricing. The transfer pricing analysis of intangibles may start with the identification of the legal owner. This 

step is followed by the identification of the parties performing functions, using assets, and assuming risks 

related to the development, enhancement, maintenance, protection and exploitation of intangibles (the so-

called DEMPE functions). Next, the analysis entails to cross-check the consistency of the agreements 

based on the conduct of the parties. Upon the identification of the relevant controlled transaction, an armôs 

length price for the relevant transactions identified will be established, where possible. In exceptional 

cases, transactions may have to be re-characterised as would be necessary to reflect armôs length 

conditions. 

Ownership of intangibles and DEMPE functions 

450. While determining legal ownership and contractual arrangements is an important first step in the 

analysis, these determinations are separate and distinct from the question of remuneration under the armôs 

length principle. For transfer pricing purposes, legal ownership of intangibles, by itself, does not confer any 

right ultimately to retain returns derived by the MNE group from exploiting the intangible, even though such 

returns may initially accrue to the legal owner as a result of its legal or contractual right to exploit the 

intangible. The return ultimately retained by or attributed to the legal owner depends upon the functions it 
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performs, the assets it uses, and the risks it assumes, and upon the contributions made by other MNE 

group members through their functions performed, assets used, and risks assumed.243 In other words, 

legal ownership of intangibles by an associated enterprise alone does not determine entitlement to returns 

from the exploitation of intangibles. 

451. Further, the legal owner would generally be expected to perform important functions at armôs 

length, including design and control of R&D, management and control over budgets, control over strategic 

decisions related to intangible development, decisions regarding defence and protection of intangibles, on-

going quality control. If outsourced to associated enterprises, the party performing such important functions 

should not generally be treated as the tested party in applying one-sided methods for pricing transactions 

related to the development of intangibles. Associated enterprises performing important value-creating 

functions related to the development, maintenance, enhancement, protection and exploitation of the 

intangibles can therefore expect appropriate remuneration. An associated enterprise assuming risk in 

relation to the development, maintenance, enhancement, protection and exploitation of the intangibles 

must exercise control over the risks and have the financial capacity to assume the risks,244 including the 

very specific and meaningful control requirement. 

452. The entitlement of any member of the MNE group to profit or loss relating to differences between 

actual (ex post) and a proper estimation of anticipated (ex ante) profitability will depend on which entity or 

entities in the MNE group in fact assumes the risks as identified when delineating the actual transaction 

(see Section D.1 of Chapter I). It will also depend on the entity or entities which are performing the important 

functions in relation to the development, enhancement, maintenance, protection or exploitation of the 

intangibles or contributing to the control over the economically significant risks and for which it is 

determined that armôs length remuneration of these functions would include a profit sharing element.245 

453. In terms of the contribution of assets (including funds), appropriate compensation should be 

provided. In the specific case of funding, it is important to differentiate between the financial risk, which 

relates to funding the investment, and the operational risk, which relates to the activities for which the 

funding is provided. For example, an entity merely providing funding but not performing functions or 

assuming the financial risk should receive lower remuneration (not more than a risk-free return) than a 

funder that performs the relevant functions and assumes the financial risks. Accordingly, an associated 

enterprise providing funding and assuming the related financial risks, but not performing any functions 

relating to the intangible, could generally only expect a risk-adjusted return on its funding. In addition, it is 

to be expected that the higher the development risk and the closer the financial risk is related to the 

development risk, the more the funder will need to have the capability to assess the progress of the 

development of the intangible and its consequences. 

Framework for analysing transactions involving intangibles 

454. As stated above, the general principles of Chapters I - III of the OECD Guidelines apply to 

transactions involving both (i) transactions involving transfers of intangibles or rights in intangibles, and (ii) 

transactions involving the use of intangibles in connection with the sale of goods or the provision of 

services. Realistic alternatives for each of the parties need to be taken into account in these transactions, 

from the perspective of both parties to the transaction. 

                                                
243 See paragraph 6.42 of the OECD Guidelines. 

244 The framework for analysing risks contained in Chapter I depends on a very specific and meaningful control 

requirement, which takes into account the capability to perform relevant decision-making functions together with the 

actual performance of such functions. 

245 See paragraph 6.72 of the OECD Guidelines. 
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455. The framework for analysing transactions involving intangibles between associated enterprises 

requires taking the following steps, consistent with the guidance for identifying the commercial or financial 

relations provided in Section D.1 of Chapter I: 

¶ Identify the intangibles used or transferred in the transaction with specificity and the specific, 

economically significant risks associated with the development, enhancement, maintenance, 

protection, and exploitation of the intangibles; 

¶ Identify the full contractual arrangements, with special emphasis on determining legal ownership 

of intangibles based on the terms and conditions of legal arrangements, including relevant 

registrations, licence agreements, other relevant contracts, and other indicia of legal ownership, 

and the contractual rights and obligations, including contractual assumption of risks in the relations 

between the associated enterprises; 

¶ Identify the parties performing functions,246 using assets, and managing risks related to developing, 

enhancing, maintaining, protecting, and exploiting the intangibles by means of the functional 

analysis, and in particular which parties control any outsourced functions, and control specific, 

economically significant risks; 

¶ Confirm the consistency between the terms of the relevant contractual arrangements and the 

conduct of the parties, and determine whether the party assuming economically significant risks 

controls the risks and has the financial capacity to assume the risks relating to the development, 

enhancement, maintenance, protection, and exploitation of the intangibles; 

¶ Delineate the actual controlled transactions related to the development, enhancement, 

maintenance, protection, and exploitation of intangibles in light of the legal ownership of the 

intangibles, the other relevant contractual relations under relevant registrations and contracts, and 

the conduct of the parties, including their relevant contributions of functions, assets and risks, 

taking into account the framework for analysing and allocating risk under Section D.1.2.1 of 

Chapter I; 

¶ Where possible, determine armôs length prices for these transactions consistent with each partyôs 

contributions of functions performed, assets used, and risks assumed, unless the guidance in 

Section D.2 of Chapter I applies. 

Comparability 

456. In applying the principles of Chapters I - III, comparability of the transactions being examined is a 

critical concern. Because intangibles often have unique features, the comparability analysis is especially 

important in matters involving intangibles. 

457. Some comparability factors are especially relevant for intangibles, including exclusivity, 

geographic scope, useful life, stage of development, rights to enhancements, revisions and updates, and 

expectation of future benefits. 

458. Important risks to be considered concern those related to future development of intangibles, to 

product obsolescence and intangible devaluation, to infringement of intangible rights, product liability and 

similar risks. 

459. Other comparability concerns involve reliability of any proposed adjustments to comparable 

intangibles and the use of comparables drawn from databases. 

                                                
246 Including specifically the important functions described in paragraph 6.56 of the OECD Guidelines. 



  | 143 

TRANSFER PRICING IN BRAZIL: TOWARDS CONVERGENCE WITH THE OECD STANDARD © OECD/RFB 2019 
  

Transfer pricing methods 

460. Selection of the transfer pricing method should follow the general principles of Chapter II. Guidance 

on aggregation of transactions and the use of more than one method is particularly relevant. Any of the 

OECD-recognised methods may be used in appropriate circumstances. Valuation techniques are also 

useful tools.247 

461. The selection of the most appropriate transfer pricing method should be based on a functional 

analysis that provides a clear understanding of the MNE groupôs global business processes and how the 

transferred intangibles interact with other functions, assets and risks that comprise the global business. 

The functional analysis should identify all factors that contribute to value creation, which may include risks 

borne, specific market characteristics, location, business strategies, and MNE group synergies among 

others. 

462. The transfer pricing method selected, and any adjustments incorporated in that method based on 

the comparability analysis, should take into account all of the relevant factors materially contributing to the 

creation of value, not only intangibles and routine functions. 

463. The transfer pricing methods most likely to prove useful in matters involving transfers of one or 

more intangibles are the CUP method and the transactional profit split method. Valuation techniques can 

be useful tools.248 

464. Caution regarding the use of some methods is recommended. In particular, the use of cost-based 

methods is discouraged, since there is rarely any correlation between the cost of developing intangibles 

and their value or pricing once the intangibles are developed. Their after-development value is most likely 

significantly higher. In some limited circumstances methods based on the estimated cost of reproducing 

or replacing the intangible may be used. For instance, the development of intangibles used for internal 

business operations (e.g., internal software systems). One-sided methods (i.e. the TNMM and RPM 

methods) are not typically useful to directly value intangibles, but may be used in some residual valuation 

approaches.249 

6.1.3. Transfer pricing rules for transfers of hard-to-value intangibles 

465. A rigorous transfer pricing analysis by taxpayers is required to ensure that the transfer or use of 

hard-to-value intangibles are priced at armôs length. The term hard-to-value intangibles (HTVI) covers 

intangibles or rights in intangibles for which, at the time of their transfer between associated enterprises, 

(i) no reliable comparables exist, and (ii) at the time the transactions was entered into, the projections of 

future cash flows or income expected to be derived from the transferred intangible, or the assumptions 

used in valuing the intangible are highly uncertain, making it difficult to predict the level of ultimate success 

of the intangible at the time of the transfer. 

466. Under this approach, if the taxpayer cannot demonstrate that its pricing is based on a rigorous 

transfer pricing analysis, tax administrations are permitted to consider ex post outcomes as presumptive 

                                                
247 See paragraph 6.136 of the OECD Guidelines. 

248 Supplemental guidance on the transfer pricing methods most likely to be useful in connection with transfers of 

intangibles is provided in Section D.2.6 of Chapter VI of the OECD Guidelines. The revised guidance on the application 

of the transactional profit split method, while not being prescriptive, clarifies and significantly expands the guidance on 

when a profit split method may be the most appropriate method. OECD (2018), Revised Guidance on the Application 

of the Transactional Profit Split Method, www.oecd.org/tax/transfer-pricing/revised-guidance-on-the-application-of-

the-transactional-profit-split-method-beps-action-10.pdf. 

249 See paragraphs 6.142 and 6.143 of the OECD Guidelines. 

http://www.oecd.org/tax/transfer-pricing/revised-guidance-on-the-application-of-the-transactional-profit-split-method-beps-action-10.pdf
http://www.oecd.org/tax/transfer-pricing/revised-guidance-on-the-application-of-the-transactional-profit-split-method-beps-action-10.pdf
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evidence about the appropriateness of ex ante pricing arrangements. Exemptions may apply based on 

unforeseeable developments, materiality, time period and advance price arrangements. 

6.2. Description of existing rules and practices in Brazil and gap analysis 

467. There appears to be no legislation, guidance or case law regarding the transfer pricing aspects of 

intangibles in Brazil. In the absence of special rules, the general transfer pricing rules apply to intangibles. 

However, the concepts of development, enhancement, maintenance, protection, and exploitation 

(DEMPE) functions and risk control are not reflected therein. Further, the available transfer pricing methods 

may potentially prove difficult to apply to transactions involving the use or transfer of intangibles. 

6.2.1. Definition of intangibles for transfer pricing purposes 

468. Brazilian transfer pricing rules are applicable to transactions involving ñgoods, services and rightsò.250 

As there is no specific definition of these terms in the transfer pricing legislation, the definitional elements 

contained in private law are used to inform their meaning. 

Definition derived from company law 

469. There is also no express definition of an intangible asset under private law in Brazil. Under private 

law jurisprudence and doctrines, goods may be classified as tangible or intangible, also called corporeal 

or incorporeal goods respectively. In this context, company law, when classifying the accounts for the 

purpose of the balance sheet of companies, indicates that the rights related to incorporeal assets which 

are ñused in the maintenance of the company or are used within this purposeò, should be classified as intangibles.251 

470. Moreover, the interpretative rules contained in pronouncement nº 04 of the Brazilian Accounting 

Committee (Comitê de Pronunciamentos Contábeis, CPC) define the accounting treatment of intangible 

assets. The pronouncement states that an intangible asset is a non-monetary asset without physical 

substance, identifiable, controllable and capable of generating future economic benefits.252  

471. While the existing definitions of intangibles could be also interpreted broadly to cover most types 

of intangible assets, it is not entirely clear how the accounting rules and principles (e.g. recognition of 

assets, measurability, transferability and controllability), for the purposes of which the company law 

contains the definition of intangibles, would interact with the types of intangibles that are not necessarily 

separately transferable or measurable. Due to these reasons, the definition of intangibles contained in the 

current rules may not be as broad as the one put forward in the OECD Guidelines because the strict legal 

interpretation and potential accounting recognition rules may not reflect all intangible assets for the 

purposes of transfer pricing.253This narrow definition currently present in Brazil may prevent the recognition 

of intangible assets for transfer pricing purposes and thus prevent appropriate allocation of income under 

the current transfer pricing framework.  

                                                
250 Articles 18 and 19 of Law 9,430/1996 refer to imports and exports of goods, services or rights. 

251 Article 179, items IV and VI, of Law 6,404/76. 

252 See the ñintegral pronouncementsò of the Comitê de Pronunciamentos Contábeis at: 

www.cpc.org.br/CPC/Documentos-Emitidos/Pronunciamentos. 

253 For example, the accounting standards generally would not allow the recognition of internally generated intangibles. 

http://www.cpc.org.br/CPC/Documentos-Emitidos/Pronunciamentos
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